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1. INTRODUCTION 

Introduced in 2003 and covering three fiscal years, the Legal Aid Renewal Strategy (the 
Strategy) provides contribution funding for: criminal legal aid (adult and youth) in the provinces; 
criminal (adult and youth) and civil legal aid in the territories; innovations through an Investment 
Fund for both provinces (criminal) and territories (criminal and civil); immigration and refugee 
(I&R) legal aid in six provinces; and federal court-ordered counsel (FCOC) as required.  As well, 
the Strategy included funding support for research to support ongoing policy development as 
well as for the development of civil legal aid pilot projects.  More than $377 million was 
allocated to the Strategy for the years 2003-04 to 2005-06. Funding for the Legal Aid Renewal 
Strategy was recently extended for one year (i.e., fiscal year 2006-07).  

When the Strategy was implemented in 2003-2004, the Department of Justice (DOJ) developed a 
Results-based Management and Accountability Framework (RMAF) for the Strategy that 
included this evaluation study. Initiated in February 2005, the evaluation pursues four objectives: 

• To assess the appropriateness of program design and implementation to support the 
achievement of the Strategy’s objectives; 

• To examine the extent to which the recommendations made in the 2001 evaluation of the 
Legal Aid Program have been implemented; 

• To examine whether these improvements have contributed to increased program 
effectiveness; 

• To provide program management with useful information for the future of the Strategy. 

The methodology used to conduct this evaluation consisted of a document and file review and 
key informant interviews. To obtain a detailed understanding of the Legal Aid Renewal 
Strategy’s components, a range of documents (official program documentation, project files and 
reports, policy papers, briefing notes, performance reports, funding program files, and research 
reports) was reviewed primarily during the months of February and March 2005. Key informant 
interviews were conducted between April and June 2005 with representatives from the federal 
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government, the provincial and territorial governments, and the legal aid plans. In total, 54 key 
informants were interviewed. 
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2. SUMMARY 

2.1. Background:   The Legal Aid Project (2001-2003) 

Recognizing the financial pressures on legal aid plans throughout the country and the importance 
of learning more about unmet needs in various areas of legal aid, the federal government 
implemented interim measures covering fiscal years 2001-2002 and 2002-2003 (the Legal Aid 
Project). 

The first component of the Legal Aid Project consisted of additional financial resources provided 
to support criminal and youth criminal legal aid (and criminal and civil legal aid in the 
territories), and to address unique pressures in the area of I&R legal aid in six jurisdictions.1

The second component of the Legal Aid Project consisted of a joint research program initiated 
by the Federal-Provincial-Territorial Ministers Responsible for Justice to examine long-term 
legal aid needs in Canada. A Research Secretariat with provincial, territorial, and federal 
representation was created to ensure the research was a federal-provincial-territorial partnership 
and that all jurisdictions would benefit. During this period, research identified unmet needs in 
criminal legal aid and described services provided in civil legal aid and developed and 
implemented pilot projects in criminal, family, and immigration and refugee legal aid. 

2.2. Program Description 

The Legal Aid Renewal Strategy (2003-04 to 2005-06) includes six key components: 

− Legal aid base funding 

In the provinces, the federal government contributes “base funding” for criminal and youth 
criminal legal aid that contributes to the costs of delivering legal aid services to economically 
disadvantaged people accused of serious criminal offences and facing the likelihood of 
incarceration, and to youths charged under the Youth Criminal Justice Act (YCJA). In the 

                                                           
1 The six jurisdictions are: British Columbia, Alberta, Manitoba, Ontario, Quebec and Newfoundland and Labrador. 
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territories, this legal aid funding is provided in support of criminal and civil legal aid, through the 
as Access to Justice Services Agreements (AJAs) that also integrate funding for Aboriginal 
Courtwork and Public Legal Education and Information services.  

− Immigration and refugee legal aid 

The federal government contributes funding, through the criminal legal aid agreements, to six 
jurisdictions to support the costs of providing I&R legal aid services. This funding supports the 
six jurisdictions in assisting and representing immigrants and refugees involved in the 
immigration and refugee determination system according to the legislative provisions of the 
Immigration and Refugee Protection Act (IRPA). 

− Investment Fund 

The Investment Fund provides jurisdictions with additional funding that supports the 
development, implementation, and monitoring of legal aid innovations addressing unmet legal 
aid needs in the provinces (criminal) and territories (criminal and civil).  Under this Fund priority 
is given to innovations addressing the needs of Aboriginal people, members of official language 
minority groups and members of visible minority groups as well as those with special needs; and 
those targeting service diversification –activities which support the provision of legal aid 
services (e.g., duty counsel) that focus on the needs of people at the “front-end” of the criminal 
justice system. 

− Legal Aid Pilot Project Fund 

This Fund provides contribution funding to interested jurisdictions, through separate project 
funding agreements, for the development and implementation of effective and efficient civil 
legal aid approaches to address unmet legal aid needs in targeted civil legal aid areas of I&R, 
family and poverty law.  Such approaches are expected to improve access to civil legal aid 
services, and inform federal, provincial, and territorial legal aid policy development and 
implementation. 

− Federal court-ordered counsel cases 

Contribution funding is provided under separate funding agreements for cases in which the 
federal government is required by the courts to provide funded counsel to individuals who would 
not otherwise qualify for legal aid and are involved in federal prosecutions. DOJ works 
collaboratively with the jurisdictions to manage these FCOC cases.  
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− Research  

The program of research is intended to support policy development in the area of civil legal aid 
by identifying the nature, extent, and patterns of civil justice problems; determining, within the 
limits of existing court data and secondary research, the numbers of unrepresented litigants and 
the experiences of unrepresented litigants; examining issues relating to the need for 
representation or assistance at federal administrative tribunals; and reviewing historical data and 
related information on federal funding for civil legal aid. 
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3. FINDINGS 

3.1. Program Rationale 

The Strategy was an opportunity to provide targeted funding and base funding in an attempt to 
improve legal aid services offered in Canada.  This evaluation indicates that the targeted funding 
(Investment Fund, I&R and pilot projects, in particular) is addressing legal aid needs, while also 
providing some performance information. While this demonstrates that there are definite 
advantages to maintaining a targeted funding component in future legal aid agreements, a few 
jurisdictions indicated that they have limited capacity to develop and manage special projects. In 
addition, there are significant concerns about the sustainability of IF projects. Both the federal 
government and the jurisdictions acknowledged the need for a mechanism to continue funding 
for successful innovation.  

At the same time, the base funding agreement is arguably a suitable mechanism for funding core 
legal aid services, though provincial and territorial governments are of the view that the current 
level of funding, which is essentially the same level as in 2001-2002, is insufficient, given that 
the cost of delivering legal aid has increased since then. The FCOC component of the Legal Aid 
Renewal Strategy is addressing the need for a mechanism to provide funded counsel in federal 
prosecutions involving individuals who would not otherwise qualify for legal aid.  

3.2. Program Design 

The research conducted as part of the Legal Aid Project (2001-2003) helped to shape the three- 
year Strategy to some extent. In particular, the range of activities funded under the Investment 
Fund and Legal Aid Pilot Project Fund components of the Strategy reflect many of the findings 
from the Legal Aid Project. 

The Strategy is largely seen as appropriately structured to meet its current objectives.  The use of 
a single legal aid agreement that covers all components of the Strategy except pilot projects was 
seen as largely appropriate when the Strategy was launched.  The FCOC component is seen as an 
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appropriate mechanism to address non-legal aid cases while also minimizing the inflationary 
pressure of other forms of state-funding of accused persons. 

As it now stands, the Strategy is perceived to be sufficiently flexible, particularly in the range of 
activities it is able to support through components such as the Investment Fund and the Legal 
Aid Pilot Project Fund. However, the yearly allocation of funds, under both of these Funds, 
posed problems for some jurisdictions that would have preferred having the flexibility to re-
allocate resources over a two- or three-year period when faced with unforeseen delays in project 
implementation.  

The short duration of the agreements under the Strategy and under the Legal Aid Project (interim 
measures), three and two years respectively, has proven to be challenging. During the three years  
of the Strategy, considerable time and resources were devoted to negotiations on the funding 
distribution. Operationally, a five-year agreement would offer several advantages, including a 
greater level of funding predictability and opportunities for the Federal, Provincial, Territorial 
Permanent Working Group on Legal Aid (FPT PWG on Legal Aid) to focus on policy issues 
other than funding formulae. A challenge facing both the federal government and the 
jurisdictions when considering a five-year agreement is the lack of consensus at this point on a 
fair and equitable funding formula.   

While the performance reporting requirements appear to be manageable for most jurisdictions, 
many of the jurisdictions are challenged by the lack of human and financial resource capacity to 
meet the federal requirements for accountability and performance reporting. Some jurisdictions 
are significantly delayed in providing the information required for payment under the base 
funding agreement. In addition, at the time of the data collection for this evaluation only half of 
the jurisdictions had submitted their interim reports for Year 2 and only a portion had submitted 
the key results reports on the pilot project funding.  

3.3. Implementation 

The Legal Aid and Policy Planning Directorates have provided effective support and 
management throughout the implementation of the Strategy’s various program components. The 
availability and flexibility demonstrated by the staff from these two directorates were identified 
as important factors that contributed to the implementation of several program components in a 
relatively short period of time. 
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At the time of the evaluation, reporting on the Investment Fund and Pilot Project Fund was 
limited and consisted of descriptive information on the nature of services offered, the target 
groups, the early results, and implementation challenges. In addition, financial reporting on the 
base funding provided descriptive information including: the number of full services authorized 
and the types of charges for which representation and duty counsel services were provided. 
However, the lack of consistency in the reporting by jurisdictions, combined with the absence of 
adequate resources and capacity to collate and analyse the available legal aid data and the lack of 
agreed upon FPT performance measures, inhibits the federal government’s ability to report on 
results.  

3.4. Program Effectiveness 

While the relative share of the federal contribution to the cost of legal aid has been decreasing 
over the years, it still represents an important source of funding. By providing base funding, the 
federal government is securing commitment from the jurisdictions in the areas of criminal and 
youth criminal legal aid to provide at least a minimum level of service. The jurisdictions, on the 
other hand, are mainly concerned with increasing the base funding in order to improve the level 
of service provided by the legal aid plans. Some key informants were critical of the federal 
government’s continued interest in starting new projects to address legal aid needs through 
initiatives like the Investment Fund and pilot projects rather than increasing core or base funding 
to provide more support for the existing programs. 

In recognition of the special needs of the territories, federal funding to the territories is allocated 
through a unique agreement (AJAs) with each territory covering Aboriginal Courtwork and PLEI 
services and both criminal and civil legal aid. However, the territories continue to face many 
challenges in providing access to legal aid in the territories, including difficulties in attracting 
and retaining staff lawyers and few private bar lawyers being available to represent individuals in 
some civil matters.  Clearly, capacity to provide legal services continues to be a priority in many 
northern communities. 

Jurisdictions appreciated the additional funding provided through the Investment Fund 
component of the Strategy to broaden their services or develop new services; however, they are 
seriously concerned about what will happen to these services once this funding terminates at the 
end of the Strategy.  Further, while the objectives of this component appear to have been met, 
and more than 100 projects were implemented across Canada, as the current funding agreements 
are coming to an end, it is unclear if and how these newly developed services will be sustained.   
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I&R funding is supporting the provision of services that ensure fair representation during 
immigration or refugee determination proceedings. At this point, funding in support of the 
delivery of I&R legal aid services is distributed to the six jurisdictions providing such services.   

The objectives of the Strategy for FCOC have been largely met and as a result the Department 
has been able to establish a systematic and more effective process to deal with the requirement 
for court-ordered counsel in federal prosecutions.  

3.5. Implementation of recommendations from the 2001 Strategy 

The recommendations of the 2001 summative evaluation included the following:  

• clarify the role of federal government with respect to criminal and youth legal aid 

• develop in consultation with the jurisdictions results-based objectives  

• develop a performance measurement framework to provide consistent information  

• explore in collaboration with the jurisdictions approaches to monitor coverage and access 

• link federal funding to objectives  

• work with other departmental stakeholders to assess the resource implications of changes to 
criminal law policy on the national system of legal aid  

• build greater accountability and transparency.2 

Key informants differed on whether the Strategy addressed the 2001summative evaluation  
recommendations fully. Some jurisdictions argued that the federal vision on legal aid remains 
nebulous. Other key informants, particularly from the federal government, argued that the 
Strategy itself constitutes the foundation of the federal vision for legal aid, which is reflected by 
the types of activities funded. The implementation of other recommendations can be more 
readily assessed.  For instance, the DOJ has identified results-based objectives for the Strategy, 
which were included in the RMAF developed in 2003. As well, the Department is proceeding 
with ongoing audits and this evaluation of the legal aid program. 

                                                           
2  See DOJ. (2001). Summative Evaluation of the Legal Aid Program for a detailed description of these issues and 

recommendations. 
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3.6. Lessons Learned 

The following are some lessons arising from the evaluation: 

 The lack of consistent reporting, particularly with regards to the base funding, has inhibited 
the federal government’s ability to report on results. 

 While targeted funding has allowed the provincial, territorial, and federal governments to 
address legal aid needs and to gather more results-based information on specific activities, 
such funding has not addressed jurisdictions’ desire for funding to support core legal aid 
services.   

 The Strategy’s three-year funding time frame was insufficient for planning, implementing, 
and reporting on IF and pilot projects.   

The effectiveness of the PWG and its ability to focus on other mandated activities was 
compromised by the need to negotiate two short-term agreements over the course of five 
years.  
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4. CONCLUSIONS, RECOMMENDATIONS AND MANAGEMENT 
RESPONSE 

This section of the report presents the evaluation conclusions, as well as the recommendations 
and management response. 

Issue: Longer term Funding 

The short duration of the agreements under the Strategy and under the Legal Aid Project (interim 
measures), for three and two years respectively, has proven to be challenging.  Considerable time 
and resources were devoted solely to negotiations on the funding distribution. Further, the 
evaluation results demonstrate that the three-year time frame is too short and challenges the 
jurisdictions’ capacity for program planning and implementation.  

Recommendation 1: It is recommended that the Department of Justice (DOJ) seek 
authority for longer-term funding agreements with respect to legal aid. 

Management Response: 

The DOJ concurs with the conclusion and recommendation. 

The provinces and territories would strongly endorse a longer-term agreement. 
Operationally, a five-year agreement would offer several advantages, including a greater 
level of funding predictability; secure commitment from the provinces and territories to 
continue to deliver legal aid services; enable jurisdictions to engage in long term planning 
and program development to address legal aid needs; provide opportunities for the FPT 
PWG on Legal Aid to focus on legal aid policy issues rather than on funding formulae 
issues.  

Issue: Base Funding and Accountability Measures 

Much of the funding provided through the Strategy (2003-2006) and the Legal Aid Project 
(2001-2003) did not increase the base funding for jurisdictions and, as a result, did not permit 
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jurisdictions to address their priority of supporting core legal aid services. Although jurisdictions 
agree that the federal contribution has helped to maintain the current level of access to legal aid 
services, they state that it does not support improvements in legal aid service delivery. At the 
same time, federal officials are concerned with the absence of meaningful performance 
measurement.  Indeed, at the time of the evaluation, financial reporting claims for the base fund 
provided primarily descriptive information including: the number of full services authorized and 
the types of charges for which representation and duty counsel services were provided.  In 
addition, the lack of consistency in the reporting by jurisdictions, combined with the absence of 
adequate resources and capacity to collate and analyse the available legal aid data, inhibits the 
federal government’s ability to report on results. Improved performance reporting is necessary to 
enable a better assessment of the outcomes of the legal aid program and the adequacy of the 
federal resources allocated to it. 

Recommendation 2: It is recommended that the DOJ consider approaches to enhancing 
legal aid funding that would require that provincial/territorial governments participate in 
the development of a mutually agreeable approach to report on legal aid outcomes. 

Management Response: 

The Department of Justice (DOJ) concurs with the conclusion and recommendation. 

Aside from the lack of FPT agreed upon performance measures, some of the challenges 
for measuring results in the federal legal aid program include: the absence of consistent 
national legal aid data; lack of financial commitment on the part of the federal 
government to fund data collection and analysis; and varying capacities of the provinces 
and territories to collect data and report on results.  There is also no clear understanding 
of exactly what data are needed to support this measurement or what data can reasonably 
be expected to be made available to enable comparable analyses.  These data should be 
considered in light of the overall policy directions.  

 
As part of a longer term strategy, there is need to dedicate sufficient resources to improve 
reporting capacity at both the federal and provincial/territorial levels.   
 
There is also a need to learn more about the implications for legal aid clients of the 
present levels of criminal legal aid funding in Canada.   
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Issue: Role of the PWG  
 
In recent years, the activities of the PWG have focussed largely on the negotiation of agreements 
and funding formulae at the expense of other aspects of its mandate, such as the discussion of 
legal aid policy issues.   

Recommendation 3: It is recommended that the DOJ work with the provinces and 
territories to clarify the roles and responsibilities of the PWG. 
 

Management Response: 
 
The Department of Justice (DOJ) concurs with the conclusion and recommendation. 

The Department of Justice will continue to work with the provinces and territories to      
develop a work plan that incorporates sufficient time to address both legal aid funding 
distribution and policy issues.  However, the ability to do this is highly dependant upon 
securing a longer term funding agreement. 

Issue: Funding formulae for the distribution of federal legal aid resources   

Finding a fair and equitable formula is an important goal for the provinces.  The main difficulty 
is that no province wishes to see its share of federal contribution reduced.  As a result, provinces 
tend to support any revised funding formula that increases (or makes permanent) their share of 
federal funding.  

Recommendation 4: It is recommended that the DOJ continue to work with the provinces 
to develop fair and equitable funding formulae.  

Management Response: 

The Department of Justice (DOJ) concurs with the conclusion and recommendation. 

It must be recognized that the ability to develop fair and equitable funding formulae with 
the provinces is hindered by the absence of a return to a 50-50 cost sharing mechanism.  
Further, critical to the success of reaching a consensus on this issue will be DOJ’s ability 
to obtain approval to make current interim resources available as permanent resources, to 
add new resources to the base, as well as its ability to secure approval for a longer term 
(five-year) funding agreement.  These funding elements combined will provide the 
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federal government with the necessary leverage to facilitate consensus building, through 
the FPT PWG on Legal Aid, towards the development of fair and equitable funding 
formulae. 

Issue: I&R funding mechanism 

There is no consensus on the best mechanism for distributing I&R legal aid funding.  On the one 
hand, arguments have been advanced for maintaining funding under the current criminal legal 
aid agreements as creating a separate agreement may further lengthen already difficult 
negotiations. On the other hand, some jurisdictions argue that the inclusion of I&R in an 
agreement that has historically focused on criminal legal aid creates ambiguities.   

Recommendation 5: It is recommended that the FPT PWG on Legal Aid, in collaboration 
with Citizenship and Immigration Canada (CIC), discuss whether the criminal legal aid 
agreement continues to be the agreed upon mechanism for providing I&R legal aid funds. 

Recommendation 6:  It is recommended that DOJ, in collaboration with CIC, continue to 
monitor impact of I&R services on funding levels. 

Management Response: 

The Department of Justice (DOJ) concurs with the conclusion and recommendation. 

To date the criminal legal aid agreements have been an efficient mechanism for 
transferring funds to the provinces for the delivery of I&R legal aid services.  As in the 
past, the DOJ will confirm that the majority of provinces are satisfied with the current 
mechanism for providing I&R funds.   

The majority of I&R funding provided to provinces is for refugee legal aid services.  
Refugee volumes have been declining since 2004.  CIC and DOJ will continue to work 
with the provinces to develop appropriate responses for addressing I&R legal aid as 
required. 
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