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By Rolland Pangowish 

Recently there have been many calls by 
some First Nations leaders to vote in Can-
ada’s upcoming election.  While voting is a 
matter of personal choice, it makes me 
wonder what ever happened to the rights 
agenda so many of us grew up devoting 
our heart and soul to advance.  The greater 
part of today’s leadership seems to be to-
tally co-opted into the political culture that 
for so long has denied our aboriginal and 
treaty rights.  Even in the face of constitu-
tional recognition by Canada that such 
collective rights are to be respected in 
Canada’s laws, we now have First Nations 
leaders urging our peoples to vote for the 
very government that denies the treaties 
we signed with the Crown.   

How low have our standards sunk?  Is it a 
reflection of just how effective generations 
of assimilation policies have been?  The 
English words we used to describe our 
identity have been co-opted and stripped 

of their meaning.  How can one speak of nation-to-nation, while our leaders urge us to 
sanction our treaty partner’s government through a federal election. 

We cannot seem to rally ourselves over the long-term to stand up collectively and 
organize politically to advocate effectively for our collective Inherent, Aboriginal and 
Treaty Rights.  I suppose its understandable in view of the pressing personal needs of 
so many disadvantaged individuals, but I think it is worth considering the costs in the 
bigger picture. 

When I was a young man, just becoming aware that there was something very wrong 
with the system our peoples are forced to live under, a new consciousness was just 
emerging.  The youth of my day began to seek out the traditional elders who main-
tained our history and spiritual values.  There was a revitalized spirit emerging, 
where a great pride in our culture and political history became the driving force be-
hind a political movement.  Self-determination and inherent rights became the guid-
ing principles for a generation of leaders. 

All this was manifested in grassroots opposition to the 1969 White Paper Policy, 
which proposed to end Indian Status and to finalize the assimilation process under the 
justification of promoting equality and civil rights.  The strong reaction of First Na-
tions Peoples converged with what some called the Red Power movement of the time.  
People from the community level on up began to organize themselves.  The Treaties 
and land claims were the bulwarks of collective rights we inherited from our forefa-
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thers and the Government of Canada could not deny this legal reality. 

Just as this popular process was rising throughout Indian Country, the Government of Can-
ada, realizing it couldn’t implement the final solution the White Paper proposed in the 
short term, developed key policy responses to address the new reality this popular revolt 
represented.  The federal policies and funding for land claims, aboriginal and treaty rights 
funding began.  This money was directed toward existing Indian organizations, many of 
which had existed for generations, but without direct government funding support, had 
retained their grassroots character. 

The new policy and funding processes that emerged throughout the 1970’s, put us on the 
course we have today.  Steadily, as funding to these Indian organizations increased and 
policy consultation processes began to proliferate for every conceivable subject, a new 
form of dependence began to become apparent.  A new political class was created and is 
now well entrenched.  Political advocacy for rights began to be displaced by policy con-
sultation processes that sustained bureaucratic machines now sometimes referred to as 
PTO’s (provincial-territorial organizations) or other types of more blatant service deliv-
ery mechanisms.  Where no organization existed, they were created.  Specialized organi-
zations began to emerge for every conceivable purpose or program.  What started as an 
inheritance from the traditional leadership and grassroots movements became a multi-
faceted, entrenched culture of bureaucratic organizations that now control every aspect of 
First Nations affairs. 

This created the conditions for assimilation policies to be implemented through program 
delivery under the guise of “self-government” initiatives and “culturally appropriate” 
program delivery.  The whole thing got away from us at the community level and these 
government programs have now become the primary vehicles of assimilation and the tools 
for devolution of the recently recognized Crown’s “fiduciary obligations”.  The problem 
is, this has entrenched a new form of dependency and misguided thinking on the part of 
some “leaders” who have various grandiose ideas and schemes about how to implement 
so-called “self-government” and community development. 

Settler government resistance to implementing constitutionally recognized aboriginal and 
treaty rights, coupled with the Supreme Court of Canada’s slow and minimalist interpreta-
tions of these rights, have led certain leaders to look to ill-advised initiatives that further 
the government’s shedding of its obligations to our nations and facilitate assimilation.  This 
is where these same leaders make a profitable living promoting government sanctioned 
initiatives that facilitate the assimilation process. 

Today, in the early 21st Century, we can clearly see the impact assimilation has had on the 
First Nations.  All the hard work of a generation of leaders appears to have been washed 
away in less than a decade of dominance by leaders who care more about co-opting our 
people into the mainstream of society than protecting the Inherent, Aboriginal and Treaty 
Rights our leaders once stood for over many generations in the face of blatant assimilation 
policy. 

Now these same Chiefs, who have made government funding opportunities and coopera-
tion in devolving Indian Act programs and implementing delegated authorities their prior-
ity, are again promoting our peoples to vote in the colonial master’s elections.  For them, 
First Nations Inherent, Aboriginal and Treaty rights are mere political issues, to be bar-
gained over and dealt with like currency.  There is nothing sacred about their abuse of 
First Nation traditional practices. 

These same leaders often try to use the trappings of traditional dress and ceremony to pro-
mote their own agendas and self-interest.  In contrast to their public posturing, hardly any 
of them lives in a modest manner.  Most emulate the lavish fashions and lifestyles of their 
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non-native counterparts, the colonial masters.  Nothing has changed from the days of the 
“hang-around-the forts” of historical legend.  The trusty Indian scouts who helped the 
colonizers hunt down their untamed First Nation brethren to be slaughtered or otherwise 
banished to the reservation. 

It matters little to quibble over the facts.  The greed of only a few well-placed friends to the 
colonizer, First Nation individuals successful at capitalistic ventures or implementing gov-
ernment policy and programs, is enough to turn the tide against any revival the promise of 
Constitutional recognition once may have held for the collective rights of First Nations.  
Everyone needs capital, so why not believe in the land, waters and sky our forefathers 
once treasured.  We all want quick bucks and we want it now. 

It is sad to reflect on this, but it is the inevitable thoughts I have as I read press releases 
from First Nation leaders urging me to vote in Canada’s election.  Many columns have ap-
peared showing how we can make a difference in the swing vote in numerous ridings. 

While I cannot tell anyone what to do, and hundreds of people do vote on many reserves in 
Canada, I can only hope some people will think about how we got here.  Status Indians 
have only been allowed to vote since 1961.  I recall being told that one old Chief used to 
always ask the Crown’s representatives, “when did we ask for this?”   

It really makes we wonder just when it was we agreed to join Canada?  I guess it never was 
a collective decision consciously made through any process, whether traditional or mod-
ern.  It seems to reflect the slow incremental assimilation process we face today. 

It is too bad a Conservative Government majority or minority will further erode our collec-
tive rights through their emphasis on the individual rights and freedoms enshrined in Can-
ada’s Charter.  The Conservatives will also further their assimilation agenda by emphasiz-

ing off-reserve pro-
gramming and pro-
moting the melting-
pot interpretation 
of Section 35 rights. 
To me, its even 
worse that some of 
our people think 
voting is the way to 
prevent it, when a 
losing vote still 
sanctions the very 
Government who 
denies our Treaty 
and land rights.   

However, in this 
day and age, when 
individual rights 
seem to be over-
riding our collec-
tive rights, it is ob-
viously every indi-
viduals’ choice to 
vote.  It is just good 
to reflect on what is 
involved in such a 
decision.  
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By Michael (Mickey) Posluns, PhD 

Toronto & Pickerel River, 

September 19, 2008. 

I want to take advantage of this column to begin a conversation.  Much like a blog, every-
one is invited to respond subject to the usual rules of courtesy. 

The topic of this conversation is -The Metaphysics of Indian Hating particularly but not 
exclusively in regard to The Making of Public Policy.  

I should, I think, begin by explaining where the expression “the metaphysics of Indian 
hating” originated, what I think it means and why I think it is a conversation that needs to 
happen.  Herman Melville, a 19th century American novelist, in his 1857 novel The Confi-
dence Man used the phrase “The Metaphysics of Indian Hating” as a chapter title.  I first 
encountered the phrase in the sub-title of Richard Drinnon’s 1982 book Facing West:  The 
Metaphysics of Indian Hating and Empire Building.  When I was doing research on atti-
tudes to First Nations’ Self-Government I found Drinnon’s book, and particularly the con-
tinuing theme of the metaphysics of Indian hating a most useful insight and a particularly 
useful way of organizing and understanding American Indian Policy from the earliest Euro-
pean settlers to the present. 

What do I understand by the phrase “the metaphysics of Indian hating?”  If we examine 
these words carefully I think that the answer will be a good deal less obvious than it might 
seem at first glance.  One thing I have learned in my studies of hate is that it is not neces-
sary to know people of a certain nationality or culture in order to hate them.  Much hatred 
happens is successfully fostered and spread about because it is embedded in a more pow-
erful or even dominant culture.  In the personal realm many non-Indigenous People have 
very fixed ideas on the question “Who is an Indian?”  These ideas almost never entail the 
notion of collective rights as it has been articulated by the Supreme Court in its interpreta-
tion of section 35 of the -Constitution Act, 1982.  On the contrary, there is a presumption 
that outsiders, i.e., non-Indigenous people, are competent to decide who they will recog-
nize as “Indians.”   

The notion that the Parliament of Canada or a Minister of Indian Affairs might decide who is 
an Indian is, to my mind, symptomatic of a latent hatred.  The abolition of some of the dis-
criminatory provisions in the Indian Act through the 1985 amendments in Bill C-31 did 
little or nothing to change the basic premise that Parliament might be competent to decide 
who is an Indian.   

The term “hatred” will be hotly contested but I think that if we look at the meanings dis-
cussed in the dictionary and in the laws against “hate crimes” we may find that there is an 
element of hatred in some of the least suspected places.  Indeed, I want to suggest that 
there is an element of hating built into the use of inappropriate language used by non-
Indigenous people about “Indians”.  Since I hope that this piece will be the first of a series 
that form my side of a conversation I can safely say that I plan to come back to the term 
“hatred” on several occasions and to devote an entire column to the meaning and nature of 
hatred in the coming months.  For the moment I will just say one thing further about 
“Indian hating”:   

Readers, such as your self, would be perfectly entitled to ask, “How is ‘Indian hating’ is 
different than plain old racism?” 

Indian hating certainly has a large overlap with racism, at least with anti-Indian racism, but 
my own theory, at least for the moment, is that, if we were to illustrate the ground that each 
one covered, these two very negative ideas would not be entirely contained within one 
single circle.  Granted that when a person, particularly a person in a position of power, 
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authority or influence asks in a discriminatory fashion against persons of another racial or 
national or cultural group they may well be seen to be exhibiting racism, I think we may 
yet find a useful distinction between hating and racism.   

People who support Aboriginal and treaty rights and the aspirations of First Nations for 
sovereignty or self-government may well say that the 1969 White Paper was tainted by 
strains of racism.  Certainly the speeches of the Reform/Alliance parliamentarians op-
posing the ratification of the Nisga’a Treaty, almost 40 years later who kept saying that 
the White Paper was a more fruitful model for First Nations relations than is the practice 
of negotiating modern land claims agreements showed quite considerable evidence of 
racism. 

I find it more useful to speak of “Indian hating” on certain occasions for two major rea-
sons. 

First, that the state of mind commonly described as “hating” is evidenced through their 
racist treatment of the legislation and the claims on which the Nisga’a Treaty, for example 
is premised.  In other words, I would take “hating” to be a state of mind while keeping 
racism to refer to behaviours.  I realize that this is an especially tricky distinction to draw 
when we are talking about public policy.  For one thing, parliaments, Canada’s or anyone 
else’s, act largely by enacting laws.  Some social scientists refer to these as “speech acts,” 
i.e., an action that is taken by a person or an institution making a statement.  “I hereby de-
clare X and Y to be man and wife” is a speech act.  So, too, is a criminal law provision 
stipulating that “Every person who [does a certain act] is guilty of an offense.” 

So, in the making of public policy racism and hating often appear to be the same.  Yet, if 
we make the distinction often made by judges between “What does the act say?” and 
“What did the legislature or parliament intend?” we have the distinction between 
“racism” (what does it say?) and “hating” (what does it intend?) 

Robert Nault’s statement, when he introduced the bill known as the First Nations Gov-
ernance Act had strong indications of Indian hating when he claimed to have consulted 
10,000 people while it was clear that persons in decision making positions had not lis-
tened to any of them and the middle ranking bureaucrats who took minutes omitted 
from the record many of the most important statements. 

Likewise, Jim Prentice’s statement that it was his duty as Minister of Indian Affairs to 
ensure that First Nations governments were accountable to their electors, by its very 
contradiction, had a strong tinge of Indian hating. 

Secondly, the notion that there might be an elaborate though often confused and con-
tradictory metaphysic underlying “Indian hating” is the part that most needs exami-
nation.   

I propose to end this discussion with a brief explanation of what I mean by “a metaphysic 
of Indian hating” and to give a more elaborate account of this idea in next month’s discus-
sion.  I may even go back to the uses made of this term by the two authors from whom I 
have borrowed the phrase, Richard Drinnon and Herman Melville.  (Meanwhile I would 
invite those who are interested to take a look at chapter 26 of Melville’s The Confidence 
Man and the Introduction to Drinnon’s Facing West:  The Metaphysics of Indian Hating 
and Empire Building. 

Metaphysics is usually used as a positive term in philosophy.  The term was first used by 
Aristotle, the renowned philosopher of ancient Greece.  Since Aristotle counted as natural 
all the physical elements that could be observed and their relationships with one another, 
however complex, those elements that were not visible but were nonetheless thought to be 
quite real were, in Aristotle’s terms metaphysical.  In more modern times, metaphysics 
has come to be seen as the mental structures underlying the world view of a person, a 
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movement or a culture.   

Melville, in introducing the idea of a “metaphysics of Indian hating” turns the idea of 
metaphysics on its head, partly in hopes that a good shaking will make the nonsense fall 
out of it.  Melville was, in giving his chapter this title, suggesting that the antagonist of the 
chapter had rationalized his hatred of Indians around a whole complex mental structure.  
Likewise, Drinnon, in looking at the ways in which Indian hating has been manifested 
throughout the history of the United States looks for the ways in which this hating is embed-
ded in political, military and social discourse.   

When Major John Walsh was asked why he habitually skewered Indian babies when 
raiding villages he responded in language that would later be picked up by SS troops in 
Nazi Germany, “Nits make lice.” 

Likewise, when Duncan Campbell Scott told a parliamentary committee, in 1920, that 
his goal was to work until there was not one Indian left in Canada, his statement re-
flected a world view.  And if we keep in mind that Scott was the Deputy Superintendent 
General (the equivalent of a deputy minister) speaking to an all party committee of par-
liamentarians, this was not his world view alone but one in which much of Parliament 
acquiesced. 

Clearly, this is a most foul racist statement whether made by an officer of the United States 
or his counterpart in the German Third Reich.  But its widespread approval by his fellow 
officers, his superiors and the general public suggests that there is something more than 
“simple racism” about this statement.   

Metaphysic, in this sense, is a statement that embodies a world view, a way of under-
standing (or misunderstanding) the world and of rationalizing public policy as well as 
personal conduct. 

I want to embark on the conversation I am hoping will be started by this column because I 
think it is important and worthwhile to understand, or to try to understand the mental or 
intellectual framework underlying the activity of hating. 

In next month’s discussion I hope to begin to examine the metaphysics of hating by asking 
about the parentage or ancestry of hatred and how that parentage has related to public 
policy historically and may well be continuing to do so. 

In the meantime, I would welcome readers’ responses to the basic idea of “the metaphys-
ics of Indian hating” and its relationship to the making of public policy.  I will try to incor-
porate your comments into future columns as this discussion continues. 

Thank you, 

Mickey Posluns. 

Michael (Mickey) Posluns was the co-author of George Manuel’s memoir -The Fourth 
World:  An Indian Reality.  His most recent book is titled Speaking with Authority:  The 
Emergence of the Vocabulary of First Nations’ Self-Government.  Posluns is presently 
worked on a book on Public Policy and The Metaphysics of Hating. 
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BARACK OBAMA'S PRINCIPLES FOR STRONGER TRIBAL 
COMMUNITIES 
"Perhaps more than anyone else, the Native American community faces huge challenges 
that have been ignored by Washington for too long. It is time to empower Native Ameri-
cans in the development of the national policy agenda."  

--Barack Obama 

"We've got to make sure we are not just having a BIA that is dealing with the various Native 
American tribes; we've got to have the President of the United States meeting on a regular 
basis with the Native American leadership and ensuring relationships of dignity and re-
spect." 

--Barack Obama, Elko, NV, January 18, 2008 

At a Glance 
Preserve Sovereignty and the Trust Responsibility  

Expand the Health Services  

Invest in a Balanced Educational System  

Preserve Religious and Cultural Freedom  

Protect Infrastructure and the Economy  

Fight for Women's Health  

Combat the Methamphetamine Trade  

Care for Our Indian Veterans  

Manage Hunting and Fishing Rights Wisely  

Speak your mind and help set the policies that will guide this campaign and change the 
country. 

Present your ideas  

The Problem 

A Glance at Barack Obama’s U.S. Democratic 
Party Tribal Platform 

Page 7 

“We've got to 
make sure we 
are not just 
having a BIA 
that is dealing 
with the various 
Native 
American 
tribes; we've 
got to have the 
President of the 
United States 
meeting on a 
regular basis 
with the Native 
American 
leadership and 
ensuring 
relationships of 
dignity and 
respect” 

VOLUME 6, ISSUE 2 



The hundreds of Indian tribes in America face a unique set of challenges. Issues like sover-
eignty, health care, and education--issues that are central to tribes' future prosperity and 
embedded in the federal government's responsibility--are often neglected. Barack Obama 
is committed to tribal nation building and enforcing the federal government's obligations 
to Indian people.  

Barack Obama's Plan 
Sovereignty, Tribal-Federal Relations and the Trust Responsibility 

Native American tribal nations are sovereign, self-governing political entities and enjoy a 
government-to-government relationship with the United States federal government that is 
recognized expressly in treaties with the United States. 

Self-Determination: Barack Obama supports the principle of tribal self-determination, 
with recognition that the federal government must honor its treaty obligations and fully 
enable tribal self-governance.  

Consultation and Inclusion: In furtherance of the government-to-government relation-
ship, Barack Obama will include tribal leadership in the important policy determinations 
that impact Indian Country. Obama will appoint an American Indian policy advisor on his 
senior White House staff so that Indian Country has a direct interface at the highest level of 
the Obama Administration. In addition, Obama will host a White House "Tribal G8" -- an 
annual meeting with Native American leaders to develop a national Indian policy agenda.  

Honor the Trust Responsibility: Barack Obama recognizes that honoring the government
-to-government relationship requires fulfillment of the United States' trust responsibility to 
tribes and individual Indians. More specifically, Obama is committed to meaningful reform 
of the broken system that manages and administers the trust lands and other trust assets 
belonging to tribes and individual Indians. Further, he is committed to resolving equitably 
with both tribes and individual Indians litigation resulting from the past failures in the ad-
ministration and accounting of their trust assets.  

Health Care 

The Indian Health Service estimates that it receives only 55 percent of the federal funding it 
requires. Federal per-capita funding for Indian health care amounts to about half of the 
federal per capita health funding for federal prisoners. Indians are the most at-risk minor-
ity group for health problems like diabetes, which they suffer from at a rate 249 percent 
higher than the national average. Moreover, Indians have the nation's highest death rates 
for tuberculosis and suicide. After Haiti, men on the Pine Ridge and Rosebud Reservations 
in South Dakota have the lowest life expectancy in the Western Hemisphere. 

Indian Health Services: Barack Obama voted in the Senate to provide an additional $1 
billion for IHS to address these disparities. Additionally, he was an original cosponsor of 
the Indian Health Care Improvement Act of 2007 which mandates modernization of the In-
dian health care system and strengthens urban Indian health facilities. Obama has fought 
against the Bush Administration's attempt to eliminate urban health care for Indians not 
living in reservation communities. Obama opposed a federal land acquisition program that 
would have diverted funds from the Special Diabetes Program for Indians and the Alcohol 
and Substance Abuse program. Obama supports sufficient funding for IHS and proper staff-
ing and maintenance for IHS facilities.  

Education 

Education is the key to improving the lives of Native Americans and empowering tribal 
nations to build a better future. Educational policies in the 1970s attempted to reverse past 
federal policies aimed at eradicating Native American languages and cultures, but Native 
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Americans still suffer from some of the lowest high school graduation and college matricu-
lation rates in the nation. We must continue to honor our obligations to Native Americans 
by providing tribes with the educational resources promised by treaty and federal law. 

Indian Language Education: Tribes are struggling to preserve their languages. It is esti-
mated that by 2050 only 20 of the over 500 Native languages once spoken will remain. Re-
search shows that instruction in tribal language increases Native American academic per-
formance in other areas like math and science. Barack Obama supports funding for Native 
language immersion and preservation programs.  

No Child Left Behind: The goal of the No Child Left Behind Act is the right one -- ensuring 
that all children meet high education standards -- but the law has significant flaws that need 
to be addressed, including in Indian Country. Unfulfilled promises, ineffective implemen-
tation, and shortcomings in the design of the law itself have created countless obstacles for 
tribal educators. Barack Obama would fund No Child Left Behind and reform the law to 
better incorporate Title VII, the law's Indian, Hawaiian, and Alaskan education provision. 
Obama's plan would provide greater flexibility in integrating Native languages, cultures, 
and communities into school programs in a manner consistent with principles of tribal sov-
ereignty.  

Early Childhood Education: Research shows that half of low-income children start school 
up to two years behind their peers in preschool skills and that these early achievement 
gaps continue throughout elementary school. Barack Obama supports increasing funding 
for the Head Start program, including the American Indian and Alaska Native Head Start 
Programs, to provide American Indian preschool children with critically important learn-
ing skills. He also appreciates the role of parental involvement in the success of Head Start 
and has called on states to replicate the Illinois model of Preschool for All. Tribes should 
also be given the opportunity to implement culturally appropriate versions of this pro-
gram.  

Indian School Construction: Many government-funded Indian schools are dilapidated, 
and many are simply too small to meet the needs of growing Indian populations. A safe, 
comfortable place to learn is critical toreceiving a proper education. Barack Obama is 
committed to repairing and building Indian schools.  

Tribal Colleges: Tribal colleges have played a critical role in improving the lives of Na-
tive Americans. Obama supports increased funding for operations and facility construc-
tion, as well as the removal of bureaucratic impediments so tribal colleges can thrive.  

Religious Freedom and Cultural Protection 

Cultural Rights and Sacred Places Protection: Native American sacred places and site-
specific ceremonies are under threat from development, pollution, and vandalism. Barack 
Obama supports legal protections for sacred places and cultural traditions, including Na-
tive ancestors' burial grounds and churches.  

Economic & Infrastructure Protection 

Native Americans experience some of the most severe socioeconomic conditions in the 
United States. Poverty and its effects are pervasive, with more than quarter of all Native 
Americans living in poverty and unemployment rates reaching 80 percent on some reser-
vations. Obama's experience as a community organizer working in poor neighborhoods 
plagued by high unemployment has taught him that there is no single solution to commu-
nity poverty. Therefore, he supports using a comprehensive approach that includes invest-
ment in physical, human and institutional infrastructure, increased access to capital, the 
removal of barriers to development, and above all, authentic government-togovernment 
relationships between the federal government and tribes. 
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Minimum Wage: Barack Obama believes that people who work full time should not live 
in poverty. In 2007, Obama supported legislation that increased the Federal minimum 
wage for the first time in 10 years. Even though the minimum wage will rise to $7.25 an 
hour by 2009, the minimum wage's real purchasing power will still be below what it was in 
1968. As president, Obama will further raise the minimum wage to $9.50 an hour by 2011, 
index it to inflation and increase the Earned Income Tax Credit to make sure that full-time 
workers can earn a living wage that allows them to raise their families and pay for basic 
needs such as food, transportation, and housing -- things so many people take for granted.  

Housing: The federal government has a moral and legal responsibility to assist tribes in 
providing housing. Yet, Native Americans suffer from some of the worst housing conditions 
in the nation. Some 14 percent of all reservation homes have no electricity, and on some 
reservations, as many as 20 individuals are forced to live in a single-family home. Barack 
Obama supports increased funding for the Indian Housing Block Grant and other Indian 
housing programs as well as improving the effectiveness of these programs.  

Gaming: The Supreme Court has upheld the right of tribes, as sovereign entities, to oper-
ate gaming operations on Indian reservations. A total of 225 of the 558 federally recog-
nized Indian tribes operate gaming facilities, creating 670,000 jobs nationwide and paying 
$11 billion to the federal and state governments through taxes and other revenue. The vast 
majority of Indian gaming operations are small enterprises providing jobs to tribal mem-
bers. Because most tribes continue to suffer from high rates of poverty and unemployment, 
Barack Obama believes that gaming revenues are important tribal resources for funding 
education, healthcare, law enforcement, and other essential government functions.  

Energy: Tribal nations have joined in America's quest for alternative, renewable energy. 
Because of their rural land bases and access to natural resources, many tribes have made 
great strides in economic development in the energy sector. Tribes have successful opera-
tions producing gas, solar, and wind energy. In addition to harnessing and producing en-
ergy, tribes have an interest in energy rights-of-way. Barack Obama encourages energy 
companies and Indian tribes to negotiate in good faith to ensure tribes receive just com-
pensation and in furtherance of carrying sustainable energy to all communities.  

Women's Health 

Indians are often subject to unusually harsh conditions when it comes to women's health. A 
recent study by Amnesty International details the alarming rates at which Native women 
are subject to violence. The report states that one in three American Indian women will be 
raped in their lifetime, and they are more than three times as likely to be raped or sexually 
assaulted than other women in America.  

Reproductive Health: In the past, IHS has been criticized for performing forced steriliza-
tions of Indian women. More recently, many Native women have been pushed to receive 
one type of contraception instead of more suitable alternatives. Although these women 
often have no alternative to IHS, the program often does not provide them with adequate 
reproductive health care, and many women are often denied equal access to birth control, 
and prenatal care. Barack Obama supports the reproductive health rights of American In-
dian women, and supports ensuring that they receive equal opportunities to make healthy 
reproductive choices.  

Violence against Women: Violence in Indian country is committed at alarmingly high 
rates, and all too often Indian women are the victims. Medical facilities are few and far be-
tween, and are often not adequately prepared to deal with assault victims. Also, because of 
the unique jurisdictional scheme on reservations, law enforcement can be slow and diffi-
cult to come by. If the perpetrator is non-Indian, then the tribe does not have jurisdiction 
over the crime. This is alarming when more than 86 percent of assaults against Indian 
women are committed by non-Indians. State and federal law enforcement officials are often 
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far removed from the situation, and the tribes are left without the authority to protect their 
people. Barack Obama will reexamine the legal framework that allows such injustices, and 
supports empowering tribes to combat violence against Native women irrespective of 
whether the perpetrators are Indian or non-Indian.  

Law Enforcement: Barack Obama also supports fully funding the Community Oriented 
Policing Services (COPS) program that many tribal law enforcement agencies have come 
to rely upon. He also recognizes the important role tribal courts play on the reservation. 
Obama will continue to support additional resources to strengthen tribal courts as well as 
correction by statute of the jurisdictional gaps that currently inhibit tribes' ability to protect 
their communities.  

Detention Centers: There is a demonstrable need for facility improvements and expan-
sions of detention centers in Indian Country. Barack Obama understands that federal fund-
ing of such improvements is essential to enable tribe's to effectively protect their commu-
nities.  

Methamphetamines 

In a 2006 survey, 74 percent of tribal law enforcement officials reported methampheta-
mines to be the leading threat to their tribes' livelihood. The same survey reported dra-
matic increases in cases of domestic violence, child neglect, sex crimes, and weapons 
charges. 

Combat Meth Act of 2005: Barack Obama supported the Combat Meth Act of 2005, major 
parts of which became law in 2006. The act puts federal funds into the fight against 
methamphetamine, provides assistance to children affected by meth abuse, and places 
restrictions on the sale of the ingredients used to make the drug.  

Tribal empowerment: Barack Obama believes that funding tribal police programs and 
tribal courts and resolving longstanding jurisdiction issues will enable tribal authorities to 
deal more effectively with the causes and effects of this and other crime problems on In-
dian land.  

Veterans' Affairs 

Native Americans serve in the armed forces at a higher rate than any other group in Amer-
ica. Native Americans have served in every war, and their special place in American mili-
tary history is widely recognized. The first woman to die in combat in the Iraq war was a 
young Native American woman. World War II's Codetalkers are the most celebrated exam-
ples of how Indians have been critical to the success of American efforts overseas. As a 
member of the Senate Veterans' Affairs Committee, Obama supports several Veteran 
measures, including the sheltering and rehabilitation of homeless veterans, securing vet-
erans' benefits, and easing service members' transition back into society. 

Hunting and Fishing 

Hunting and fishing are important to many tribes' diet, culture, and spirituality. Protecting 
hunting and fishing rights ensures that tribes are able to carry on those aspects of their 
traditional way of life. 

Fishing Rights: The fishing rights of Indian tribes are guaranteed not only by 150 year-old 
treaties, but by the Supreme Court's affirmation of the Boldt decision as well. It is our 
shared duty to uphold these obligations and protect fisheries in such a manner that allows 
tribal and non-tribal fishing to continue into the future. The path to equitable fishery man-
agement is paved with good science. Barack Obama supports initiatives to improve the 
science and our understanding of our nation's fish stocks. Through improved science, we 
can better guide decisions about how to protect the health of fish stocks, and, in turn, en-
sure a better, more secure and predictable future for our nation's fishermen.  

‘Obama’s Platform’ conclusion from page 10 

Page 11 

“The fishing 
rights of Indian 
tribes are 
guaranteed not 
only by 150 
year-old 
treaties, but by 
the Supreme 
Court's 
affirmation of 
the Boldt 
decision as 
well” 

VOLUME 6, ISSUE 2 



UN Human Rights Council (HRC) - UNIVERSAL PERIODIC REVIEW (UPR) Indigenous 
Network on Economies and Trade (INET) – Individual Indigenous Submission  CAN-
ADA – 4th Session, February, 2009 

This report was prepared by Prof. June McCue, Nicole Schabus, Arthur Manuel, 
Amanda Miller, Karen Osachoff-Denham and Peggy Lee. 

I. OVERVIEW AND SUGGESTED REMEDIES FOR INDIGENOUS 
PEOPLES’ HUMAN RIGHTS VIOLATIONS BY CANADA 
1. From 2004-2008, Canada continued to violate its human rights obligations to Indigenous 
Peoples contrary to observations and recommendations made during international over-
sight and review by UN treaty monitoring and complaint bodies, the Special Rapporteur on 
the situation of the human rights and fundamental freedom of indigenous people, and sup-
port from the UN Human Rights Council and UN General Assembly through respective 
adoption of the UN Declaration on the Rights of Indigenous Peoples (UNDRIP).  Despite 
monumental efforts by Indigenous Peoples to communicate such violations and express 
progressive means, best practices and methods for state action to promote, pledge, and 
commit to the protection of human rights, Canada continues to undermine Indigenous Peo-
ple’s human rights including the right to self-determination.  Canada fails to meet interna-
tional standards applicable to Indigenous Peoples, as set out in United Nations instruments 
such as the UN Charter, Universal Declaration on Human Rights, Human Rights Treaties and 
UNDRIP.  INET’s submission requests the Working Group for the 4th Session of the UPR to 
review Canada’s violation of its human rights obligations to Indigenous Peoples by assess-
ing Canada’s UPR report, identifying problems regarding the non-implementation of UN 
recommendations, and suggesting questions and recommendations to Canada in relation 
to the following:  

a) Canada’ refusal to endorse and implement the UNDRIP as a denial of Indige-
nous Peoples’ right to self-determination and its failure to redress past and on-
going human rights violations; and  
b) Canada’s existing law, policy and negotiation mandates that structurally extin-
guish Indigenous Peoples land rights, prevent recognition and co-existence with 
Indigenous Peoples, deny self-determination and violate the UNDRIP. 
 

Canada’s clear and continuing violation of the human rights of Indigenous Peoples be-
tween 2004 and 2008 brings into question the legitimacy and status of Canada as a HRC 
member. 

II. INDIGENOUS PEOPLES’ RIGHT TO SELF-DETERMINATION  
 
2. Self-determination is the expression and life force of Indigenous Peoples’ sovereignty. 
Through self-determination, Indigenous Peoples must freely develop their political, cul-
tural, social, and economic status worldwide to remedy colonization, including the dis-
criminatory treatment by states to not respect Indigenous Peoples as “peoples” with inter-
national legal status.  Indigenous Peoples continue to assert that they have a fundamental 
and distinct role to exercise in relation to securing peaceful relations domestically and at 
the international level, fostering environmental stewardship for all peoples through the 
restoration of jurisdiction over indigenous lands, territories and resources, and improving 
ethical economic development in the global community.   

3. The UNDRIP sets out a multitude of standards that can guide Canada to: cooperate with 
Indigenous Peoples through international consultation and by obtaining the free, prior 
and informed consent of Indigenous Peoples especially in relation to matters that spe-
cifically touch upon their lands, territories and resources; transit into relations of de-
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colonization and non-discrimination, and with vigour - work with Indigenous Peoples 
to develop a new era of international relations where the self-determination of all peo-
ples is truly a universal human right exercised without discrimination amongst the 
family of nations.  The endorsement and implementation of UNDRIP by Canada is the 
first step in respecting the human rights of Indigenous Peoples.  Such state action can 
create a sustainable bar for operationalizing the international human rights obligations 
Canada has under Article 1 of the ICCPR and ICESCR towards Indigenous Peoples as 
well as enforcing the international norm of non-discrimination as set out in ICERD and 
the UN Charter.  

4. The UNDRIP can shape the evolution of federalism in Canada by garnering recognition 
for Indigenous Peoples’ political status as an equal and symmetrical third order of gov-
ernment within Canada’s constitutional democracy. UNDRIP can guide Canada and 
Indigenous Peoples in developing a constitutional process to enter the Canadian con-
federation and negotiate amendments to the Canadian constitution to divide powers in 
a manner that respects Indigenous Peoples’ distinct expressions of self-determination 
in a spirit of recognition and co-existence.  Current and historical human rights viola-
tions brought about by the unilateral jurisdiction over Indigenous peoples either at the 
federal or provincial levels can be remedied with a new constitutional re-alignment of 
powers that respects Indigenous Peoples as “peoples” with permanent sovereignty 
over the wealth of their traditional lands, territories and resources and effective par-
ticipation in international relations.   

5. Another model to incorporate the UNDRIP into the constitutional framework of Canada 
is to amend Interpretation statutes and include a clause that states all constitutional 
provisions, legislative and administrative measures applicable to Indigenous Peoples 
must be harmonious with UNDRIP. Canadian governments must “UNDRIP proof” all 
government laws, policies and programs that can affect Indigenous Peoples. These 
new models of recognition and co-existence for Canada and Indigenous Peoples 
would be consistent with international human rights obligations and in INET’s view will 
yield best practices.  Further, Canada, as guided by the standards and norms set out in 
UNDRIP and other international human rights instruments could eliminate one of the 
root causes of conflict between Indigenous Peoples and Canada: the coercive Cana-
dian state practice of criminalizing Indigenous Peoples for exercising their sover-
eignty through self-determination.  Peace and security is vital for all peoples.  Canada 
and Indigenous Peoples could work together to assess and meet the challenges of 
achieving the endorsement and implementation of UNDRIP.   

6. The adoption of the UNDRIP was one of the first substantive decisions of the newly es-
tablished HRC. The HRC is the body that Indigenous Peoples look to for overseeing 
and ensuring the implementation of UNDRIP. Canada is the only country in the world 
to have twice voted against the UNDRIP. Canada’s role in rejecting the UNDRIP contin-
ues to be a state barrier to the realization of the “recognition and co-existence” mod-
els mentioned above.  During the UN General Assembly vote on the then draft UN-
DRIP, Canada listed concerns about the articulation of the indigenous right to self-
determination and land rights as why it voted against the UNDRIP. As Human Rights 
are universal, Canada cannot pick and choose which rights they want to support. As 
long as Canada opposes recognition of Indigenous Peoples’ rights at the national and 
international level, they are in a position of conflict of interest and should not remain a 
member of the UN Human Rights Council until they endorse UNDRIP.  

III. LANDS, TERRITORIES, RESOURCES AND ABORIGINAL TITLE 

7. In British Columbia, Indigenous Peoples historically had not signed treaties that extin-
guished indigenous land rights or ceded indigenous jurisdiction over indigenous territo-
ries and peoples. Canadian courts have recognized some aspects of these land rights as 
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“Aboriginal Title”.  While courts have defined Aboriginal Title as encompassing some 
form of decision-making regarding use and occupation by Indigenous Peoples, UNDRIP 
provides a more fulsome recognition of how we inherently relate to and make decisions 
about indigenous lands, traditional territories and resources within a self-determination 
framework and based upon the principle of free, prior and informed consent.  UNDRIP can 
guide Canada in developing state practice based on the recognition of indigenous lands, 
territories and resources.  

8. Indigenous Peoples’ have responsibility and jurisdiction to protect, access, and use 
the lands, waters and resources of territories for the benefit of Indigenous Peoples.  
Indigenous Peoples’ laws, languages and cultures flow from the lands, waters and re-
sources of their traditional territories. Indigenous Peoples have struggled to maintain 
the integrity of their lands in the face of the continued colonization and settlement of 
their territories, and use and exploitation of their lands and resources.  The recogni-
tion and incorporation of Indigenous Peoples’ laws into decisions over lands, waters 
and resources is necessary to ensure the preservation of living worlds for all future 
generations. Legal, political, economic and social obstacles generally preclude In-
digenous Peoples from independently profiting from their territories.  

9. While we have seen positive statements from the courts regarding the recognition of 
Aboriginal Title at common law, the doctrine of extinguishment still permeates within 
Canadian jurisprudence.  For example, if an indigenous litigant has proven that an 
aboriginal or treaty right existed, Canadian governments can prove that such rights 
have been extinguished by clear and plain intent set out in statutes.  Further, if the 
judiciary finds that based on evidence, the indigenous litigant has not proven that an 
asserted constitutional right exists, there will be no finding of rights recognition, lead-
ing to de facto extinguishment.  Litigation is costly and thus a barrier for many Indige-
nous Peoples.   

10. Canada’s policy of not recognizing indigenous land rights is manifested in its Compre-
hensive Claims Policy (CCP). The current version of the CCP centres around the 
“modified Rights model to achieve certainty” meaning that Indigenous Peoples’ rights 
to land, territories, resources and Aboriginal Title are extinguished if not set out in a 
final agreement or in settlement legislation ratifying the agreement. The first “modern 
agreement” signed in British Columbia was the Nisga’a Final Agreement (2000). Since 
the 1990s, the CCP has framed negotiations in the British Columbia Treaty Commission 
(BCTC) Process. Only two agreements have been finalized under this process; the 
Tsawwassen Final Agreement (2007), which was legislated into force in 2008, and the 
Maa-nulth Final Agreement (2008). We have compiled the extinguishment provisions 
in those three modern agreements to provide the HRC with concrete evidence of 
wording that documents their incompatibility with international indigenous and human 
rights standards.  

11. The CCP policy and BCTC process do not meet the minimum standards for the protec-
tion of indigenous land rights as set out in UNDRIP. For these reasons, many Indige-
nous Peoples in BC have not engaged with treaty negotiations. Canada was asked by 
Indigenous Peoples to conduct a major review of the CCP in 2000, but declined to do 
so because it felt that the CCP was “flexible to accommodate the concerns of First Na-
tions.” The extinguishment of Indigenous land rights through Canada’s CCP does not 
promote, nor protect Indigenous human rights. UNDRIP has made it abundantly clear 
that extinguishment of indigenous rights is not acceptable. UNDRIP even includes a 
limiting provision setting out that nothing in this Declaration may be construed as di-
minishing or extinguishing the rights Indigenous Peoples have now or may acquire in 
the future. The CCP has not been amended to be consistent with UNDRIP and other 
international human rights instruments during the 2004-2008 period, despite serious 
concerns expressed by numerous UN Human rights bodies regarding the extinguish-
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ment provisions.   

IV. HUMAN RIGHTS VIOLATIONS AGAINST INDIGENOUS HU-
MAN RIGHTS DEFENDERS 
12. During the 2004-2008 period, Indigenous Peoples in Canada have been criminalized 
for protecting their indigenous rights to self-determination and lands territories and re-
sources. Indigenous Peoples are under constant and increased surveillance by Canadian 
law enforcement entities when exercising their rights. With negotiations being prejudiced 
by the Comprehensive Claims Policy and the courts not being an independent forum for 
hearing indigenous concerns, Indigenous Peoples have to stand up for their rights on the 
ground and at the international level. UNDRIP can guide Canada and Indigenous Peoples 
in establishing a fair, independent, impartial, open and transparent process, giving due 
recognition to Indigenous Peoples’ laws, traditions, customs and land tenure systems, to 
recognize and adjudicate the rights of Indigenous Peoples pertaining to their lands territo-
ries and resources.  

V. PROPOSED RECOMMENDATIONS: 
13. Indigenous peoples look to the HRC as an advocate for the recognition and implemen-
tation of their rights as enshrined in UNDRIP. By making the adoption of UNDRIP one of its 
first substantive decisions, the HRC, followed by the UN GA, has addressed the historic 
injustice and discrimination of Indigenous Peoples and has recognized that indigenous 
rights are human rights with universal application.  

14. We invite the UN Human Rights Council to consider, as part of Canada’s universal peri-
odic review, to review recent treaty provisions regarding extinguishment, modification, 
release, and the non-assertion of Indigenous rights, question Canada about the underlying 
policy and rationale for these outcomes, and recommend Canada to transform its policies 
to be consistent with international law and the self-determination of Indigenous Peoples. 

Recommendation 1:  

Canada must recognize the unqualified right to self-determination of Indigenous 
Peoples at international law without discrimination. 

Recommendation 2:  

Canada must recognize and implement indigenous rights at the international and 
national levels, including the UN Declaration on the Rights of Indigenous Peoples or 
no longer be allowed to continue to serve as a member on the UN Human Rights 
Council. 

Recommendation 3: 

Canada must meet its international obligations to Indigenous Peoples to respect their 
rights of ownership and possession of Indigenous lands, territories and resources. 

Recommendation 4: 

Canada must abandon the “modified rights model and non-assertion model” which, 
de facto, amounts to an extinguishment and surrender approach. Canada must 
change its policy on indigenous land rights and base it on recognition of indigenous 
land rights as stipulated in the UNDRIP articles 25-30, and 45. 

Recommendation 5:  

Canada must endorse the UNDRIP as the principal framework for negotiating any 
matters with Indigenous Peoples in British Columbia.  
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Recommendation 6: 

Canada must refrain from criminalizing Indigenous Peoples for exercising their self-
determination and sovereignty. Canada must, in conjunction with Indigenous Peo-
ples, establish a fair, independent, impartial, open and transparent process, giving 
due recognition to Indigenous Peoples’ laws, traditions, customs and land tenure 
systems, to recognize and adjudicate the rights of Indigenous Peoples pertaining to 
their lands territories and resources.  

APPENDIX – EXTINGUISHMENT PROVISIONS IN MOD-
ERN LAND CLAIM AGREEMENTS in BRITISH COLUMBIA 

RESTRICTION OF SECTION 35 RIGHTS – “CERTAINTY” 
Section 35 Rights provides indigenous peoples in Canada the opportunity to reconcile 
Aboriginal Rights with the powers exercised by the federal and provincial governments in 
a peaceful and responsible manner. The following provisions restrict and exhaustively 
extinguish any life in Aboriginal Rights. 

Nisga’a Final Agreement 

23. This Agreement exhaustively sets out Nisga'a section 35 rights, the geographic extent 
of those rights, and the limitations to those rights, to which the Parties have agreed, and 
those rights are: 

 the aboriginal rights, including aboriginal title, as modified by this Agreement, 
 in Canada of the Nisga'a Nation and its people in and to Nisga'a Lands and other 
 lands and resources in Canada; 

 the jurisdictions, authorities, and rights of Nisga'a Government; and the other Nis
 ga'a section 35 rights. 

Tsawwassen Final Agreement 

12. This Agreement exhaustively sets out the Section 35 Rights of Tsawwassen First Nation, 
their attributes, the geographic extent of those rights, and the limitations to those rights to 
which the Parties have agreed, and those rights are:  

 a. the aboriginal rights, including aboriginal title, modified as a result of this 
 Agreement, in Canada, of Tsawwassen First Nation in and to Tsawwassen Lands 
 and other lands and resources in Canada;  

 b. the jurisdictions, authorities and rights of Tsawwassen Government; and  

 c. the other Section 35 Rights of Tsawwassen First Nation. 

Maa-nulth Final Agreement 

Full and Final Settlement 

1.11.1 This Agreement constitutes the full and final settlement in respect of the aboriginal 
rights, including aboriginal title, of each Maa-nulth First Nation. 

Exhaustively Set Out Rights 

1.11.2 This Agreement exhaustively sets out the Maa-nulth First Nation Section 35 Rights of 
each Maa-nulth First Nation, their attributes, the geographic extent of those rights, and the 
limitations to those rights to which the Parties have agreed, and those rights are: 

 a. the aboriginal rights, including aboriginal title, modified as a result of this 
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 Agreement and the Settlement Legislation, of that Maa-nulth First Nation in and to 
 its Maa-nulth First Nation Lands and other lands and resources; 

 b. the jurisdictions, authorities and rights of its Maa-nulth First Nation Govern
 ment; and 

 c. the other Maa-nulth First Nation Section 35 Rights of that Maa-nulth First Nation. 

B. EXTINGUISHMENT THROUGH MODIFICATION 
Modification or the Modified Rights Model has been given attention by some of the United 
Nations Human Rights Bodies but it is not the only provision that extinguishes Aboriginal 
Title and Rights but is part of larger strategic plan of Canada and British Columbia. The 
Modified Rights Model restricts Aboriginal Title and Rights to mean only what is contained 
in the modern day treaty document. If a matter is not contained in the modern day treaty 
agreement it will not be considered as a part of Aboriginal Title or Right from the effective 
date of the Treaty. The Modified Rights Model is just an underhanded way of extinguishing 
Aboriginal Title. This model prevents the progressive development of Aboriginal Rights 
and the Ethical and Natural Evolution of Aboriginal societies. It effectively prohibits dy-
namic traditional indigenous processes of developing their laws and developing control 
over their territories through their original governments. 

Nisga’a Final Agreement 

“24. Notwithstanding the common law, as a result of this Agreement and the settlement 
legislation, the aboriginal rights, including the aboriginal title, of the Nisga'a Nation, as 
they existed anywhere in Canada before the effective date, including their attributes and 
geographic extent, are modified, and continue as modified, as set out in this Agree-
ment.”40 

Tsawwassen Final Agreement 

13. Despite the common law, as a result of this Agreement and the Settlement Legislation, 
the aboriginal rights, including the aboriginal title, of Tsawwassen First Nation, as they 
existed anywhere in Canada before the Effective Date, including their attributes and geo-
graphic extent, are modified, and continue as modified, as set out in this Agreement.  

14. For greater certainty, the aboriginal title of Tsawwassen First Nation anywhere that it 
existed in Canada before the Effective Date, including its attributes and geographic extent, 
is modified and continues as modified as the estates in fee simple to those areas identified 
in this Agreement as Tsawwassen Lands and Other Tsawwassen Lands.  

Maa-nulth First Nation Final Agreement 

1.11.3 Notwithstanding the common law, as a result of this Agreement and the Settlement 
Legislation, the aboriginal rights, including the aboriginal title, of each Maa-nulth First Na-
tion, as they existed anywhere before the Effective Date, including their attributes and 
geographic extent, are modified, and continue as modified, as set out in this Agreement. 

1.11.4 For greater certainty, the aboriginal title of each Maa-nulth First Nation anywhere 
that it existed before the Effective Date, including its attributes and geographic extent, is 
modified and continues as modified as the estates in fee simple to those areas identified in 
this Agreement as the Maa-nulth First Nation Lands and other Maa-nulth First Nation Lands 
of that Maa-nulth First Nation. 

C. EXTINGUISHMENT BY RELEASE AND INDEMNITY 
Under the Release provisions the indigenous nations give Canada, British Columbia and 
others a release from any liability for the travesties of justice and human rights violations 
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that occurred and caused such devastating problems for indigenous peoples. Indige-
nous peoples have been prevented through law and policy from earning a living off their 
traditional lands. They were also forced to Indian Residential schools which has caused 
tremendous damage to all indigenous families. It is wrong to treat these terrible events so 
casually and to allow Canada and British Columbia from liabilities from the most serious 
human rights violations, including genocide, assimilation and cultural degradation. These 
modern agreements will prevent possible redress for such human atrocities and perpetu-
ate their terrible consequences into the future. Even worse, the release provision in 
more recent agreements is followed by an indemnity provision, foreseeing that Aborigi-
nal peoples having entered into the agreement would have to indemnify other parties if 
they took legal action against them.  

Nisga’a Final Agreement 

If, despite this Agreement and the settlement legislation, the Nisga'a Nation has an abo-
riginal right, including aboriginal title, in Canada, that is other than, or different in attrib-
utes or geographical extent from, the Nisga'a section 35 rights as set out in this Agree-
ment, the Nisga'a Nation releases that aboriginal right to Canada to the extent that 
the aboriginal right is other than, or different in attributes or geographical extent from, 
the Nisga'a section 35 rights as set out in this Agreement. 

The Nisga'a Nation releases Canada, British Columbia and all other persons from 
all claims, demands, actions, or proceedings, of whatever kind, and whether known or 
unknown, that the Nisga'a Nation ever had, now has or may have in the future, relating to 
or arising from any act, or omission, before the effective date that may have affected or 
infringed any aboriginal rights, including Aboriginal Title in Canada of the Nisga'a. 

Tsawwassen Final Agreement 

Release of Past Claims 

16. Tsawwassen First Nation releases Canada, British Columbia and all other Persons from 
all claims, demands, actions or proceedings, of whatever kind, whether known or un-
known, that Tsawwassen First Nation ever had, now has or may have in the future, relating 
to or arising from any act or omission before the Effective Date that may have affected, in-
terfered with or infringed any aboriginal right, including aboriginal title, in Canada of 
Tsawwassen First Nation.  

Indemnities 

17. Tsawwassen First Nation will indemnify and forever save harmless Canada or British 
Columbia, as the case may be, from any and all damages, losses, liabilities, or costs ex-
cluding fees and disbursements of solicitors and other professional advisors, that Canada 
or British Columbia, respectively, may suffer or incur in connection with or as a result of 
any suit, action, cause of action, claim, proceeding or demand initiated or made before or 
after the Effective Date relating to or arising from:  

 a. the existence in Canada of an aboriginal right, including aboriginal title, of 
 Tsawwassen First Nation, that is determined to be other than, or different in attrib
 utes or geographic extent from, the Section 35 Rights of Tsawwassen First Nation 
 set out in this Agreement; or  

 b. any act or omission by Canada or British Columbia, before the Effective Date, 
 that may have affected, interfered with or infringed any aboriginal right, including 
 aboriginal title, in Canada of Tsawwassen First Nation.  

Maa-nulth Final Agreement 

Release of Past Claims 
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1.11.6 Each Maa-nulth First Nation releases Canada, British Columbia and all other persons 
from all claims, demands, actions or proceedings, of whatever kind, whether known or 
unknown, that that Maa-nulth First Nation ever had, now has or may have in the future, re-
lating to or arising from any act or omission before the Effective Date that may have af-
fected, interfered with or infringed any aboriginal right, including aboriginal title, of that 
Maa-nulth First Nation. 

Indemnities 

1.11.7 Each Maa-nulth First Nation will indemnify and forever save harmless Canada and 
British Columbia from any and all damages, costs excluding fees and disbursements of 
solicitors and other professional advisors, losses or liabilities, that Canada or British Co-
lumbia, respectively, may suffer or incur in connection with or as a result of any suit, ac-
tion, cause of action, claim, proceeding or demand initiated or made before or after the 
Effective Date relating to or arising from: 

 a. the existence of an aboriginal right, including aboriginal title, of that Maa-nulth 
 First Nation that is determined to be other than, or different in attributes or geo
 graphical extent from, the Maa-nulth First Nation Section 35 Rights of that Maa-
 nulth First Nation set out in this Agreement; or 

 b. any act or omission by Canada or British Columbia, before the Effective Date, 
 that may have affected, interfered with or infringed any aboriginal right, including 
 aboriginal title, of that Maa-nulth First Nation. 

D. EXTINGUISHMENT THROUGH LAND SELECTION 
The land selection aspect of these agreements proves that Aboriginal Title will be extin-
guished and turned into so-called provincial crown land. The Land Selection Process is what 
has been happening to indigenous peoples throughout North America. It is the process 
where settler or foreign populations force indigenous peoples to choose small pieces of 
their traditional territories as Indian Reserves and allocate the rest of the indigenous peo-
ples’ territories to national and provincial/state governments for the purposes of settle-
ment and economic development.  

Nisga’a Final Agreement 

2. On the effective date, Nisga'a Lands comprise 1,992 square kilometres, more or less, of 
land in the lower Nass Valley, consisting of: 

1,930 square kilometres, more or less; and 

62 square kilometres, more or less, of lands identified as former Nisga'a Indian reserves 
in Appendix A-4, and which cease to be Indian reserves on the effective date. 

Tsawwassen Final Agreement 

LANDS SECTION 

1.On the Effective Date, Tsawwassen Lands consist of those lands set out in Appendix C-4 
including, subject to clause 96, the Former Tsawwassen Reserve and all Subsurface Re-
sources on or beneath the surface of Tsawwassen Lands. 

Maa-nulth Final Agreement 

LANDS SECTION 

2.1.1 On the Effective Date, Maa-nulth First Nation Lands consist of the following: 

 a. for Huu-ay-aht First Nations: 
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  i. 1077 hectares, more or less, of Former Indian Reserves, identified for 
  illustrative purposes in Appendix B-1, Part 1 as “Former Huu-ay-aht First 
  Nations Indian Reserves”, and described in Appendix B-1, Part 1(a); and 

  ii. 7,181 hectares, more or less, of additional lands identified for illustra
  tive purposes in Appendix B-1, Part 2 and described as “Subject Lands” 
  in Appendix B-1, Part 2(a); 

 b. for Ka:’yu:’k’t’h’/Che:k’tles7et’h’ First Nations: 

  i. 379 hectares, more or less, of Former Indian Reserves, identified for 
  illustrative purposes in Appendix B-2, Part 1 as “Former Ka:’yu:’k’t’h’/
  Che:k’tles7et’h’ First Nations Indian Reserves”, and described in Appen
  dix B-2, Part 1(a); and 

  ii. 5,920 hectares, more or less, of additional lands identified for illustra
  tive purposes in Appendix B-2, Part 2 and described as “Subject Lands” 
  in Appendix B-2, Part 2(a); 

 c. for Toquaht Nation: 

  i. 196 hectares, more or less, of Former Indian Reserves, identified for 
  illustrative purposes in Appendix B-3, Part 1 as “Former Toquaht Nation 
  Indian Reserves”, and described in Appendix B-3, Part 1(a); and 

  ii. 1,293 hectares, more or less, of additional lands identified for illustra
  tive purposes in Appendix B-3, Part 2 and described as “Subject Lands” 
  in Appendix B-3, Part 2(a); 

 d. for Uchucklesaht Tribe: 

  i. 233 hectares, more or less, of Former Indian Reserves, identified for 
  illustrative purposes in Appendix B-4, Part 1 as “Former Uchucklesaht 
  Tribe Indian Reserves”, and described in Appendix B-4, Part 1(a); and  

  ii. 2,834 hectares, more or less, of additional lands identified for illustra
  tive purposes in Appendix B-4, Part 2 and described as “Subject Lands” 
  in Appendix B-4, Part 2(a); and 

  e. for Ucluelet First Nation: 

  i. 199 hectares, more or less, of Former Indian Reserves, identified for 
  illustrative purposes in Appendix B-5, Part 1 as “Former Ucluelet First 
  Nation Indian Reserves”, and described in Appendix B-5, Part 1(a); 

  ii. 5,147 hectares, more or less, of additional lands identified for illustra
  tive purposes in Appendix B-5, Part 2 and described as “Subject Lands” 
  in Appendix B-5, Part 2(a); and 

  iii. 92 hectares, more or less, of lands acquired by Canada and British 
  Columbia identified for illustrative purposes in Appendix B-5, Part 3 and 
  legally described in Appendix B-5, Part 3(a). 

 2.1.2 On the Effective Date, an indefeasible title to those parcels of Maa-nulth First 
 Nation Lands listed in Part 3 of Appendices B-2 to B-4 and Part 4 of Appendix B-5 
 will be registered in the name of the applicable Maa-nulth First Nation under the 
 Land Title Act. 

E. TERMINATION OF INDIAN RESERVES 
Indigenous peoples have an ambivalent relationship with Indian Reserves. On the one 

‘INET to UN’ continued from page 119 

Page 20 

FIRST NATIONS STRATEGIC BULLETIN 

“On the 
Effective Date, 

an indefeasible 
title to those 

parcels of Maa-
nulth First 

 Nation 
Lands listed in 

Part 3 of 
Appendices B-2 
to B-4 and Part 4 
of Appendix B-5 

 will be 
registered in the 

name of the 
applicable Maa-

nulth First 
Nation under the 
 Land Title 

Act” 

The five Maa-nulth villages. 

Maa nulth treaty signing 
ceremony with B.C. Minis-

ter Mike de Jong. 



hand they are local “villages” but they are also “reserves” that were created so settlers 
could exploit the rest of the traditional territories for their economic benefit. Indian Re-
serves were not created under treaty like other Indian Reserves in Canada but more like 
“concentration camps”. We are forced to live these concentration camps despite the fact 
that we have legal interest in our judicially recognized and constitutionally protected Abo-
riginal Title Territories. The federal government in 1969 under the White Paper on Indian 
Affairs wanted to abolish Indian Reserves. The following provisions finally deliver this 1969 
White Paper objective and make Indian Reserve Lands subject to provincial land law tak-
ing away federal protections and tax exemptions.  

Nisga’a Final Agreement 

10. There are no "lands reserved for the Indians" within the meaning of the Constitution Act, 
1867 for the Nisga'a Nation, and there are no "reserves" as defined in the Indian Act for the 
use and benefit of a Nisga'a Village, or an Indian band referred to in the Indian Act Transi-
tion Chapter, and, for greater certainty, Nisga'a Lands and Nisga'a Fee Simple Lands are 
not "lands reserved for the Indians" within the meaning of the Constitution Act, 1867, and 
are not "reserves" as defined in the Indian Act.68 

Tsawwassen Final Agreement 

10. There are no “Lands reserved for the Indians” within the meaning of the Constitution 
Act, 1867 for Tsawwassen First Nation, and there are no “reserves” as defined in the Indian 
Act for Tsawwassen First Nation, and, for greater certainty, Tsawwassen Lands and Other 
Tsawwassen Lands are not “Lands reserved for the Indians” within the meaning of the Con-
stitution Act, 1867, and are not “reserves” as defined in the Indian Act. 

Maa-nulth Final Agreement 

12. After the Effective Date, there will be no “lands reserved for the Indians” within the 
meaning of the Constitution Act, 1867 for Maa-nulth First Nations and there will be no 
“reserves” as defined in the Indian Act for Maa-nulth First Nations. 

F. ABORIGINAL TITLE CONVERTED TO FEE SIMPLE 
Fee Simple interests in land are the largest estate known in BC Land Law. This is different 
from Indian Reserve Land which is inalienable and held by the federal Crown in a fiduci-
ary relationship with indigenous peoples. Provincial land and future treaty lands are 
subject to taxation and can be bought and sold in the open land market in British Colum-
bia. This means that the different settlement lands will be governed like local or regional 
municipal governments. The land will always stay inside the settlement area but can be 
owned by indigenous or non-indigenous persons without any distinction. Each settle-
ment group will be extinguishing their “Collective Aboriginal Title” under the “Land 
Selection Policy” for “Provincial Government Fee Simple Title”. If indigenous peoples 
are unable to pay the land and property taxes they will owe their land holdings can be 
sold, similarly other debtors will be able to take action against property which was not 
possible on Indian reserves. 

Nisga’a Final Agreement 

25. For greater certainty, the aboriginal title of the Nisga'a Nation anywhere that it existed 
in Canada before the effective date is modified and continues as the estates in fee simple 
to those areas identified in this Agreement as Nisga'a Lands or Nisga'a Fee Simple Lands. 

Tsawwassen Final Agreement 

2. On the Effective Date, subject to clauses 10 and 11, Tsawwassen First Nation owns Tsaw-
wassen Lands in fee simple, being the largest estate known in law. That estate of Tsawwas-
sen First Nation is not subject to any condition, proviso, restriction, exception or reserva-
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tion set out in the Land Act, or any comparable limitation under Federal or Provincial Law. 
No estate or interest in Tsawwassen Lands may be expropriated except as permitted by, 
and under, this Agreement.  

3. Under this Agreement, the Tsawwassen Constitution and Tsawwassen Law, Tsawwassen 
First Nation may:  

 a. Dispose of the whole of its estate in fee simple in any parcel of Tsawwassen 
 Lands to any Person; and  

 b. from the whole of its estate in fee simple, or its interest, in any parcel of Tsaw
 wassen Lands, create or Dispose of any lesser estate or interest to any Person, 
 including rights of way and covenants similar to those in sections 218 and 219 of 
 the Land Title Act, without the consent of Canada or British Columbia.  

4. Where Tsawwassen First Nation Disposes of its estate in fee simple in a parcel of Tsaw-
wassen Lands, that parcel of land does not cease to be Tsawwassen Lands.  

5. All methods of acquiring a right in or over land by prescription or adverse possession, 
including the common law doctrine of prescription and the doctrine of the lost modern 
grant, are abolished in respect of Tsawwassen Lands.  

6. If, at any time, any parcel of Tsawwassen Lands, or any estate or interest in a parcel of 
Tsawwassen Lands, finally escheats to British Columbia, British Columbia will transfer, at 
no charge, that parcel, estate or interest to Tsawwassen First Nation.  

7. An estate, interest, reservation or exception held by Tsawwassen First Nation or by a 
Tsawwassen Public Institution in any parcel of Tsawwassen Lands:  

 a. the title to which is not registered in the Land Title Office; or  

 b. in respect of which title no application for registration in the Land Title Office 
 has been made, is not subject to attachment, charge, seizure, distress, execution 
 or sale under a Writ of Execution, order for sale or other process unless the at
 tachment, charge, seizure, distress, execution or sale under a Writ of Execution, 
 order for sale or other process is:  

 c. made or issued for the purpose of enforcing, in accordance with its terms, a  se
 curity instrument granted by Tsawwassen First Nation or by a Tsawwassen Public 
 Institution;  

 d. allowed under Tsawwassen Law; or  

 e. made or issued for the purpose of enforcing a lien in favour of Canada or British 
 Columbia.  

8. An estate, interest, reservation or exception held by Tsawwassen First Nation or by a 
Tsawwassen Public Institution in any parcel of Tsawwassen Lands:  

 a. the title to which is registered in the Land Title Office; or  

 b. in respect of which title an application for registration in the Land Title Office 
 has been made, is not subject to seizure or sale under a Writ of Execution, order 
 for sale or other process unless the Writ of Execution, order for sale or other proc
 ess is:  

 c. made or issued for the purpose of enforcing, in accordance with its terms, a  se
 curity instrument granted by Tsawwassen First Nation or by a Tsawwassen Public 
 Institution;  

 d. allowed under Tsawwassen Law;  
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 e. made or issued for the purpose of enforcing a lien in favour of Canada or British 
 Columbia; or  

 f. by leave of the Supreme Court of British Columbia under clause 165 of the Gov
 ernance chapter.  

Maa-nulth Final Agreement 

2.3.1 On the Effective Date, each Maa-nulth First Nation owns the estate in fee simple in its 
Maa-nulth First Nation Lands, and such estate is not subject to any condition, proviso, re-
striction, exception or reservation, under the Land Act. 

2.3.2 A Maa-nulth First Nation may, in accordance with this Agreement, its Maa-nulth First 
Nation Constitution, and Maa-nulth First Nation Law of the applicable Maa-nulth First Nation 
Government, Dispose of Interests in its Maa-nulth First Nation Lands without the consent of 
Canada or British Columbia. 

G. ELIMINATION OF SECTION 87 TAX EXEMPTION 
Section 87 of the Indian Act provides tax exemption for Indian people. This provision was 
meant to protect Indian property and contained a silent recognition of the special status of 
Indian people. It has been a long-term stated objective of the federal government to phase 
out his aspect of Indian Rights in any land claims negotiations. 

Section 87 of the Indian Act reads as follows: 

 Notwithstanding any other Act of Parliament or any Act of the legislature of a prov
 ince, but subject to section 83, the following property is exempt from taxation, 
 namely, the interest of an Indian or a band in reserve lands or surrendered lands; 
 and the personal property of an Indian or a band situated on a reserve. 

 No Indian or band is subject to taxation in respect of the ownership, occupation, 
 possession or use of any property mentioned in paragraph (1)(a) or (b) or is oth
 erwise subject to taxation in respect of any such property. 

 No succession duty, inheritance tax or estate duty is payable on the death of any 
 Indian in respect of any property mentioned in paragraphs (1)(a) or (b) or the 
 succession thereto if the property passes to an Indian, nor shall any such property 
 be taken into account in determining the duty payable under the Dominion Suc
 cession Duty Act, chapter 89 of the Revised Statutes of Canada, 1952, or the tax 
payable under the Estate Tax Act, chapter E-9 of the Revised Statutes of Canada, 1970, on 
or in respect of other property passing to an Indian. 82 

Nisga’a Final Agreement 

6. Section 87 of the Indian Act will have no application to Nisga'a citizens: 

 in respect of transaction taxes, only as of the first day of the first month that starts 
 after the eighth anniversary of the effective date; 

 in respect of all other taxes, only as of the first day of the first calendar year that 
 starts on or after the twelfth anniversary of the effective date.  

Tsawwassen Final Agreement 

16. Section 87 of the Indian Act will have no application to a Tsawwassen Member:  

 a. in respect of Transaction Taxes, as of the first day of the first month following the 
 eighth anniversary of the Effective Date; and  

 b. in respect of all other taxes, as of the first day of the first calendar year starting 
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 after the 12th anniversary of the Effective Date.  

17. Subject to subclauses 1.a and 4.a and clauses 18 to 21, as of the Effective Date, the fol-
lowing is exempt from taxation:  

 a. the interest of an Indian in Tsawwassen Lands that were Reserve lands or Sur
 rendered Lands on the day before the Effective Date;  

 b. the personal property of an Indian situated on Tsawwassen Lands that were  Re
 serve lands on the day before the Effective Date; and  

 c. an Indian in respect of the ownership, occupation, possession or use of any 
 property referred to in subclause 17.a or 17.b.  

18. Clause 17 will cease to be effective:  

 a. in respect of Transaction Taxes, as of the first day of the first month that starts 
 after the eighth anniversary of the Effective Date; and  

 b. in respect of all other taxes, as of the first day of the first calendar year that 
 starts after the 12th anniversary of the Effective Date.  

19. Clause 17 will be interpreted to exempt an Indian in respect of a property or interest, 
or in respect of the ownership, occupation, possession or use thereof, in the same manner 
and under the same conditions in which section 87 of the Indian Act would have applied, 
but for this Agreement, if the property were situated on, or the interest were in, a Reserve.  

20. Clause 17 only applies to an Indian during the period that section 87 of the Indian Act 
applies to the Indian.  

21. If Tsawwassen First Nation imposes a tax within Tsawwassen Lands and concludes a tax 
agreement for that purpose with Canada or British Columbia as contemplated in clause 4, 
clause 17 does not apply to the extent that the Tsawwassen First Nation, Canada or British 
Columbia, as the case may be, imposes a tax that the particular taxation agreement speci-
fies is applicable to Tsawwassen Members and other Indians within Tsawwassen Lands. 

Maa-nulth Final Agreement 

19.5.1 Section 87 of the Indian Act will have no application to a Maa-nulth-aht: 

 a. in respect of transaction taxes, as of the first day of the first month following the 
 eighth anniversary of the Effective Date; and  

 b. in respect of all other taxes, as of the first day of the first calendar year starting 
 after the twelfth anniversary of the Effective Date. 

FOOTNOTES: 
1. Human Rights Council, GA 60/251, 60th sess., Supp. No. 49, UN Doc.A/60/49, Vol. III 
(2007); UN GA Res 61/ 295 (annex), UN GAOR, 61st sess., Supp. No. 49, UN Doc. A/61/49, 
Vol. III (2008) 15 (UNDRIP) www.un.org/esa/socdev/unpfii/en/declaration.html 
2. Charter of the United Nations (1945) amended 1965,1968 and 1973  
3. Universal Declaration on Human Rights, UNGA Res.217(III), UN GAOR, 3rd Sess., Supp. 
No.13, at 71, UN Doc.A/810 (1948) 
4. UNDRIP, supra note 1, arts 3, 19, and 38 (self-determination and consent)  

5. International Covenant on Civil and Political Rights (1966) 999 U.N.T.S. 171, (ICCPR) 
6. International Covenant on Economic Social and Cultural Rights (1966) 993 U.N.T.S. 3, 
(ICESCR) 

‘INET to UN’ continued from page 23 

Page 24 

FIRST NATIONS STRATEGIC BULLETIN 

“Clause 17 
only applies to 

an Indian 
during the 

period that 
section 87 of 

the Indian Act 
applies to the 

Indian” 

Jim Flarherty, Minis-
ter of Finance, Can-

ada. 



7. International Convention on the Elimination of All Forms of Racial Discrimination (1965) 
UNGA Res. 2106, 660 U.N.T.S. 195 (ICERD) 
8. UNDRIP, supra note 1, arts 25-30 (lands, territories and resources) 
9. Canada devised its first Comprehensive Claims Policy in 1973 after the Supreme Court of 
Canada first considered recognition of Aboriginal Title in the Calder case. This first policy 
called for the blanket extinguishment of Aboriginal Title. Only one “modern agreement” was 
signed under this blanket extinguishment policy. 
10. Please refer to Appendix: Extinguishment Provisions in Modern Land Claim Agreements 
in British Columbia. 
11. Letter by Minister of Indian Affairs Robert Nault to Chief Arthur Manuel, Co-Chair of 
the AFN Delgamuukw Implementation Strategic Committee, December 22, 2000 
12. UNDRIP, supra note 1, art 45 
13. In its 1998 Concluding Observations on Canada’s third periodic report (paragraph 18), the 
Committee on Economic, Social and Cultural Rights recommended that “policies which vio-
late Aboriginal treaty obligations and the extinguishment, conversion or giving up of Aborigi-
nal rights and title should on no account be pursued by the State Party.” Similar recommenda-
tions have been made by the Human Rights Committee (1999 & 2005), the Committee on the 
Elimination of Racial Discrimination (2002 and 2006), and the Committee on the Rights of 
the Child (2003). According to UN Special Rapporteur Rodolfo Stavenhagen in his Report on 
his Mission to Canada, some Aboriginal Peoples “consider releasing their constitutionally 
recognized and affirmed rights through a negotiated settlement as unacceptable.”  In its Con-
cluding Observations following its review of Canada in December, 2005, the Human Rights 
Committee stated: “The Committee, while noting with interest Canada’s undertakings to-
wards the establishment of alternative policies to extinguishment of inherent Aboriginal 
rights in modern treaties, remains concerned that these alternatives may in practice amount to 
extinguishment of Aboriginal rights. (Articles 1 and 27)”. The Human Rights Committee 
recommended that Canada “re-examine its policy and practices to ensure they do not result in 
extinguishment of inherent Aboriginal rights”. 
14. UNDRIP, supra note 1, art 27 
15. Tsawwassen Lands will consist of: the Tsawwassen Reserve; and approximately 365 hec-
tares of provincial Crown lands, which will cease to be Crown lands on the Effective Date, 
including Subsurface Resources. 
16. Canada Statutes, Indian Act, R.S., c. I-6, s. 87; 1980-81-82-83, c. 47, s.  
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By Boyce Richardson 

The following item appears today on Boyce Richard-
son's personal Web site, BoycesPaper (http://
boycespaper.airset.com) 

My log No 45, Oct 4 08 

Thomson Highway's epic novel is 10 years old; Kiss 
of the Fur Queen is still a rude challenge to Canada 

It is ten years since the publication of Tomson Highway's 
superb novel, Kiss  of the Fur Queen. 

When I first read it I thought it surely one of the seminal 
novels in the history of Canadian literature. I have now 
read it again, and I have the impression that this amaz-
ing expression of the Aboriginal experience in Canada 
is still lying like a huge, unexamined weight across the 

intellectual life of this nation. 

I have no idea what has happened to the book since its publication: it is obvious from the 
Internet that the thesis writers in universities have been at work over it, apparently without 
very illuminating results. But it is a work that demands examination at many levels, as much 
the political as the social and artistic. 

The book reminds me forcefully of an image that has stuck in my mind from my very first 
excursion into an Aboriginal community, in 1968. In Armstrong, north of Lake Superior, 
accessible at that time only by rail or air, an old man approached the chief I was traveling 
with to complain that the police had taken the body of his son, who had been killed in a 
drunken brawl, hundreds of miles south to Thunder Bay, where they had released it,  re-
gardless of the fact that there was no one available to pick it up and bring it home. He did 
not have money to do it, and asked my friend for help. 

My friend, Willie John, at that time chief of the Lake Helen reserve, asked the old man, "Did 
you know Sagan Kushkan, my father?" 

The old man replied, "I knew of him, but I never met him." 

The last thing I saw of that old man, who had one leg shorter than the other, was after he 
had disembarked in the middle of the wilderness from the train on which we were leaving 
Armstrong, and was limping off along the railway track to the hut in which he lived alone, 
far from neighbours, friends or anyone else. 

When I returned to Montreal I wrote that these native people were living life of an almost 
epic quality, and I hoped that some day they would find their own Dostoevsky or Gorki to 
tell their story. 

Twenty years later, Tomson Highway, the son of an expert hunter and trapper in northern 
Manitoba, born in the bush as the 11th of 12 children, produced this marvelous work which 
makes a synthesis of the Cree world and its myths, rituals and beliefs, with the intense 
pressures put on it by the power, attractions and corruptions of the Western way of life. 

To a certain extent the book is autobiographical, for Highway himself, like his protagonist 
Jeremiah Okimasis, was trained as a concert pianist, and his younger brother Rene was, 
like the brother in the book, Gabriel, a dancer. Rene, like Gabriel, died of AIDS. 

But too much needn't be made of this coincidence, because Highway has used these ex-
periences in the Western society as a counterweight to the power of the Cree cosmology in 
which both boys were instructed during their years on the trapline where they were born. 

Kiss of the Fur Queen is 10 Years Old 
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The book has a certain element of what the Latin Americans call "magic realism" with 
mythical and mythological characters from the Cree background likely to appear at any 
moment,  with memories from the trapline likely on any line to mingle with impressions of 
some horrific incident that is underway in the city, with striking imagery in English mixed 
with vivid phrases of Cree (which seems to be a language that has extremely long phrases 
and words), and with characters who are already dead reappearing in the narrative as if 
they were still alive. 

The Fur Queen of the title seems to be a composite of  the Cree Trickster, Weesageechak 
(Whisky Jack, as I first heard him described in English), with the cannabalistic monster 
Weetago, and the female side of the God figure, who Highway complains (in an interview I 
read) is denied in Western culture, which "makes room for only one god, and in only one 
gender. There's no balance, no co-existence, no partnership. We must restore the idea of 
Earth as mother. My brother's death - all these diseases like AIDS - are just a reflection of 
what we're doing to the Earth, of what we're doing to women. We must restore the balance 
or reap the consequences. In Kiss of the Fur Queen, I try to restore the goddess to her 
rightful place. It's the only way I can make a contribution to change." 

The novel has been analysed by some scholars for its pitiless description of the residential 
school experience, for the sexual abuse that both boys underwent at the hands of their 
Christian masters, and for the discrimination both boys suffered in Western society when 
trying to make their way. The younger brother, being homosexual, laid himself open to 
much of this abuse, and in fact there are suggestions that in addition to making his living as 
a world-travelling dancer, he supplemented his income by selling himself on the streets as 
a male prostitute, which led to an estrangement of the brothers for many years. 

The elder brother, Jeremiah, did not stick for very long to his piano, but gave it all up to 
become a social worker, scraping drunken Indians off the streets of Winnipeg, an occupa-
tion he gave up to become the writer of this novel and other works. 

Whatever interpretation one might give to the multilayered influ-
ences working upon these two innocent boys from the northern bush 
as they tried to make their way into and through Canadian society, 
there is little doubt that some of the evils of Canadian society have 
seldom been described in more relentless detail than in this novel. 

Having read it, any Canadian must surely realize there is  now no-
where left to hide. The novel, written with extraordinary vivacity, 
good humor, lack of self-pity, eloquence, poetry, spirit, and street 
wisdom, reveals a society with all its warts on display. 

Since it was written, can anyone seriously suggest Canada is a good 
place? 

‘Fur Queen’ conclusion from page 26 
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By Norman Matchewan, Youth Spokesperson 

In 1989, an NFB film called 'Blockade: Algonquins Defend the Forest' (Director, Boyce 
Richardson) documented the dramatic stand taken by the Algonquins of Barriere Lake. To 
force provincial negotiators to stop the clear-cut logging on our traditional lands and to 
push for the development of a sustainable plan for resource management, we initiated a 
sustained traffic-stopping campaign on logging roads that culminated in a one-day block-
ade of Highway 117 in 1990. 

It is now 2008, and my community members are back on the blockades. Despite our suc-
cesses at the negotiating table and in the development of a co-management plan, the im-
pressive Trilateral Agreement has lost the support of federal and provincial govern-
ments. Instead, the federal government has been actively interfering in the customary gov-
ernance of the community.  

I am the youth spokesperson for my community, and I explained our current predicament 
and what led my community to block highway 117 on October 6, 2008, in an op-ed pub-
lished on October 9, 2008 in the Montreal Gazette:  

The Barrière Lake Algonquins' decision to peacefully blockade Highway 117 was not easily 
made. We have always preferred co-operation to confrontation. We do not wish to disrupt 
the lives of Canadians. Unfortunately, it seems their governments otherwise ignore or dis-
miss us - or worse, treat us with contempt.  

During a protest at federal Transport Minister Lawrence Cannon's campaign launch last 
month, his assistant insinuated that I was an alcoholic. After the ensuing media scandal 
forced Cannon to hold a meeting we had been requesting for two years, he vilified our 
community's majority as "dissidents" in an op-ed in regional newspapers.  

The government has now tried to add "criminals" to the charge. To avoid negotiations, the 
government had Monday's peaceful blockade dismantled by the Sûreté du Québec, which 
without provocation shot tear gas canisters into a crowd of youth and elders and used se-
vere "pain compliance" techniques to remove people clipped into lockbox barrels.  

But Canada and Quebec have never been overly concerned with the rule of law in their 
dealings with Barrière Lake. Our relationship has been defined by breached agreements 
and illegal interference in our internal affairs.  

In 1991, Barrière Lake signed a historic Trilateral Agreement with Canada and Quebec to 
benefit from the resource extraction on our land and sustainably develop our traditional 
territories - a United Nations report called the plan an environmental "trailblazer." Yet in 
1996, the federal government tried to hijack the agreement by replacing our Customary 
Chief and Council with a minority faction who let the agreement fall aside.  

We are one of the few First Nations in the country who have always ruled ourselves accord-
ing to custom, outside the electoral provisions of the Indian Act: Elders nominate eligible 
leaders who are then approved, by consensus if possible, in assemblies. Participation is 
open only to those who live in the community, speak our language, and have knowledge of 
and connection to the land. But in 1996, the Department of Indian Affairs encouraged this 
faction, located mainly off-reserve, to collect signatures for a petition; Indian Affairs then 
imposed this group on us, claiming our leadership customs had "evolved into selection by 
petition."  

It was a patent lie. Former provincial Liberal cabinet minister Michel Gratton issued a 
devastating rebuke to the government: "This unilateral and sudden decision to dismiss 
and replace the existing chief and council,” he wrote in the Montreal Gazette, “goes 
against the grain of every democratic principle."  

Blockades: Algonquins of Barriere Lake 
Defend the Forest, 1989-2008  
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We suffered grievously for a year and a half. Although we barred the minority group from 
our community, they colluded with the government from Maniwaki, 150 km to the south. 
On the reserve, we were deprived of federal transfers for employment, education, social 
assistance, and electricity. We lived in the dark, educated our children as we could, and 
barely subsisted off bush food.  

A resolution was finally achieved in 1997 by Quebec Superior Court Judge Réjean Paul 
and two federal facilitators, who restored our legitimate Chief and Council and renewed 
the Trilateral agreement. To prevent future interference, they helped codify our leadership 
customs into a Customary Governance Code that the government promised to respect. 
This is our aboriginal right protected by the Canadian Constitution - the highest law in the 
land.  

Even this proved a paltry deterrent to further meddling. In 2001, the federal government 
pulled out of the Trilateral agreement, the implementation of which was meant to lift us out 
of our impoverishment – 90% unemployment, as many as 18 people to a home, in a 59-acre 
reserve powered by a diesel generator.  

This ensured that internal divisions continued to fester, and the government was soon fa-
vouring certain community members opposed to our legitimate leadership. The Depart-
ment of Indian Affairs has little sympathy for leaders unwilling to forget the government's 
outstanding debts. Judge Paul mediated again in 2007, concluding that the opposition to 
our chief and council remained "a small minority" whose leadership challenge "did not 
respect the Customary Governance Code."  

But when this same minority group conducted another illegitimate leadership selection in 
January 2008, the federal government quickly recognized them. In court, we forced the 
government to release an observer's report they relied on: not surprisingly, the report 
stated there was no "guarantee" that the Customary Governance Code was respected dur-
ing this selection.  

Yet again, the government is throwing democratic principles to the wind by ignoring our 
customs and the wishes of our people. And Cannon has the audacity to call the overwhelm-
ing majority of our community members "dissidents"!  

This time, the Department of Indian Affairs has played coy: they claim they innocently 
made an administrative “acknowledgement" when they recognized and started doing 
business with the minority faction. Reconsidering this decision would amount to an unac-
ceptable "intervention" in our internal affairs. The leadership problems are our own.  

This ludicrous line of defense was accepted in August by a Prothonotary, who dismissed 
our Elder’s Council’s legal challenge of the leadership change (the decision is being ap-
pealed in Federal Court).  

Indian Affairs even hinted that the ideal solution to our leadership dispute, one largely of 
the government's making, would be to sweep away our constitutional rights to traditional 
governance and impose on us an electoral system. As Karl Kraus might have said, Indian 
Affairs is the illness for which it regards itself as the cure.  

To resolve this crisis, we are prepared to participate in a new leadership selection accord-
ing to our Customary Governance Code. We ask only that the federal government ap-
point an observer and promise to abide by the result, and that they and the province hon-
our our agreements.  

We set up the blockades on Monday October 6, 2008, as a last resort, to inspire in the gov-
ernment a changed attitude. Our good faith and patience and reasonable demands have so 
far been rewarded by broken promises, deceit, and deplorable interventions. Is this all we 
can expect?  

‘Barriere Lake’ conclusion from page 28 

Page 29 

“We set up the 
blockades on 
Monday October 
6, 2008, as a last 
resort, to inspire 
in the 
government a 
changed attitude. 
Our good faith 
and patience and 
reasonable 
demands have so 
far been 
rewarded by 
broken promises, 
deceit, and 
deplorable 
interventions” 

VOLUME 6, ISSUE 2 

SQ Riot Squad prepares to 
move in on Algonquins. 

(photo courtesy of Charles 
Mostoller) 

SQ deploy chemical gas 
on Algonquins. (Photo 

courtesy of Charles 
Mosttoller) 



With only 3.8 per cent of the population, you could ask why would aboriginal issues even 
warrant a mention during an election campaign? 

After all, we're not even close to being equal to the number of gun-toting Canadians. 
(About 26 per cent of Canadian households own guns, according to a recent estimate, 
which means NDP Leader Jack Layton may have secured more votes by bringing up the 
pressing issues of gun owners rather than mentioning aboriginal people in the televised 
debate.) To borrow an oft-used phrase from Conservative Leader Stephen Harper, let's be 
clear: when it comes down to elections, what matters are the numbers. 

Large numbers translate into voting power and that is where aboriginal people, with their 
scattered populations, have trouble registering on the priority list. 

Granted, aboriginal people do have an exceptionally high birthrate and will form a major-
ity in Saskatchewan in about 40 years. But the impact of that is still unlikely to compare to 
Quebec's Quiet Revolution. 

The obvious answer 

So why would Layton mention aboriginal people at all during the debate, even if only in 
passing? Why would the leader of the Assembly of First Nations, Phil Fontaine, feel per-
fectly justified in decrying the lack of focus on aboriginal issues in this election, as he has 
done since the beginning? The obvious answer is because a great many Canadians want to 
see a better deal for aboriginal people, it's a question of social justice. 

But does the support of "ordinary, working Canadians" translate into electoral clout? 

Well, you'd have to say that sometimes it probably does. The Conservative government 
didn't rise in the House of Commons to apologize for residential schools until an opinion 
poll showed the majority of Canadians supported such a move. Often, it seems that it's not 
a matter of doing what's right, it's a matter of doing what appears to the majority of Canadi-
ans to be right, and, at election time, appearances seem to be all that matter. The latest 
opinion poll on the most important issues facing Canadians, however, fails to even mention 
aboriginal issues. 

According to an Environics poll released last month, health care was No. 1, followed by the 
environment and the economy (this was before the big crash), and then a dozen other is-
sues attracting support in the single digits. Aboriginal issues were not among them. 

So, relying on the best intentions of the Canadian public to get our issues advanced is 
clearly not a winning approach. What to do? 

Get out the vote 

In the past, aboriginal people were largely left alone at election time. It was quietly as-
sumed that they were better off voting for their chief and council or their Métis settlement 
leaders, and that was that. 

This election is unique in the amount of effort being expended to get aboriginal people to 
vote on a national scale and it's not the government or the mainstream parties urging peo-
ple to vote, it's aboriginal people themselves trying to convince other aboriginal people to 
cast their ballots The Anishinabek Nation has led the way on its website. It's the first such 
website dedicated to getting aboriginal people to vote in a national election and it offers 
useful, strategic information such as the number of ridings where the First Peoples vote 
exceeded the margin of victory in the last election. (There were 22 ridings.) 

The Assembly of First Nations also launched a campaign of its own, with the tagline "Vote 
08, change can't wait!" It even announced a national day of political action to motivate abo-
riginal voters. This election also sees more aboriginal candidates running than ever be-
fore, with 30 candidates in total, including five running for a newly created First Peoples 

The Other Campaign: Getting Out the 
Aboriginal Vote—CBC Canada Votes 2008 
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National Party. The only party, in fact, without an aboriginal candidate is the Bloc Québé-
cois. Aboriginal people are definitely taking an unprecedented strategic role in this elec-
tion, and it is already seems to be paying off in terms of political influence. 

In the Parry Sound-Muskoka riding, which was won by 28 votes in 2006 by Conservative 
Tony Clement (the minister of health), it's estimated that 900 eligible voters in the riding 
are aboriginal people. 

This fact, much publicized by the Anishinabek Nation, brought about a special forum with 
seven chiefs in the riding to discuss their issues with the candidates. That's how to get your 
issues on the agenda.  

[REPRINTED FROM CBCNEWS.CA] 
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Canada Can’t Afford to Ignore First Nations in Looming Eco-
nomic Strom Says AFN—October 9, 2008 

With mounting domestic and global concern about the economic crisis in the United States 
spilling over to the Canadian election, Assembly of First Nations National Chief Phil 
Fontaine is noticing a serious absence in the political discourse on the economy. 

“First Nations have been ignored during good economic times and now upcoming tough 
times may be used as an excuse for more of the same. This sends a chilling message to 
some of Canada’s poorest people. The suggestion that the fundamentals of Canada’s econ-
omy are fine cements the exclusion of the poor, many of whom live in developing world 
conditions here in Canada. The eradication of poverty should not be a partisan issue, it is a 
Canadian issue,” said National Chief Fontaine. 

Fontaine notes that complacency is not an option.  Leading Canadian economists have con-
cluded the same in their open letter: “Complacent expressions of faith in our 
‘fundamentals,’ and other varieties of economic denial, will not protect Canadians from the 
coming storm.”  

The National Chief added, “It can’t be news to our political leadership that any downturn in 
the economy will punish the poor the harshest. Those who are most vulnerable can’t be an 
afterthought, or worse, completely neglected. Canada’s identity as a compassionate and 
socially just country is at stake. Given the high rate of poverty in First Nations communities, 
investments are needed to protect them from what is coming. We can’t turn a blind eye 
and ignoring the problem won’t make it go away.  In fact, it will be even more costly in the 
long-run to ignore it now.” 

Noting the absence of serious discussion regarding poverty in Canada during the cam-
paign, the National Chief highlighted the volatility of the economic situation and its poten-
tially devastating social impact. “There must be action. There must be a plan. There must 
be a serious commitment to ensure that no one is falling through the cracks, that children 
have the basics, that adults have hope, and that everyone has a decent opportunity to make 
a better life,” said the National Chief.  

“The future of First Nations and Canada’s future are intricately linked. We can invest in 
youth now so they are ready to contribute tomorrow. We can cooperate on resource devel-
opment projects. We can contribute to Canada’s economy and be part of the solution. Or 
we can be left behind, our rights denied and Canada will be the worse for it. The risk in 
failing to act carries too high a price.” 

“I am impressed with what I have read from the parties that have responded to our ques-
tionnaire on election issues that are important to First Nations. I encourage everyone to 
visit our website to view those responses. However, I am really concerned that the Conser-
vative platform has no investment at all in Canada’s most vulnerable people and that the 
Prime Minister did not respond to the letter and questionnaire I sent him,” National Chief 
Fontaine concluded. [Reprinted from AFN Press Release: afn.ca] 
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First Nations Strategic Policy Counsel 
Orillia, Ontario  

Phone: (613) 296-0110 
E-mail: rdiabo@rogers.com 

The First Nations Strategic Policy Counsel is a col-
lection of individuals who are practitioners in either 
First Nations policy or law. We are not a formal or-
ganization, just a network of concerned individuals. 

This publication is a volunteer non-profit effort and 
is part of a series. Please don’t take it for granted 
that everyone has the information in this newsletter, 
see that it is as widely distributed as you can, and 
encourage those that receive it to also distribute it. 
Feedback is welcome. Let us know what you think of 
the Bulletin—Russell Diabo, Publisher and Editor, 
First Nations Strategic Bulletin. 
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Indigenous Bar Association—October 23 - 26, 2008 - Toronto, Ontario  

Our Relations: Nationhood, Kinship, Crown 
The conference will bring together Indigenous and non-Indigenous scholars, lawyers, students, academics, 
judges, community members, professionals and leaders to discuss the following topics: 

Looking Outward: Crown Relations 
 
* Children and the Crown  
* Treaty Relationships  
* Natural Resources (Mining) & Consultation  
* Consultation Protocol  
* Policing Indigenous Rights  
 

Looking Inward 
 
* Traditional Laws, Citizenship & the Indian Act  
* Metis Nationhood & Citizenship  
* Status, Membership & Legal Representation  
* Human Rights: A Changing Legal Landscape  
* Matrimonial Property On-Reserve  

20th Annual IBA Conference 
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