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VIII. REPLY TO 16 FIRST NATIONS COALITION  

 
75. In reply to paragraph 7 of the First Nation Coalition’s (FNC) submissions, although Dr. 

Frederick Kibenge announced positive test results for five samples, the lab assessment performed 

by CFIA revealed that three of five positives were reported on the basis of only one well (of two) 

having a positive result.52 Nellie Gagné testified that researchers typically prepare two wells of 

the sample for the RT-PCR test. It is expected that the result will be the same for both samples, 

unless there is a very weak signal at ct values in the high 30s. Ms. Gagné noted that her lab’s 

procedure is to immediately re-test a sample where only one of two wells tests positive.53  

 
76. The FNC in paragraph 18 seek to undermine the validity of Ms. Gagné’s test results by 

asserting that labs using the Stratagene machine with MXPro software report “false positives” 

[sic], however, DFO’s Moncton lab was not involved in the study to which Dr. Kibenge refers.54 

Ms. Gagné testified as to why she did not believe that this concern regarding the MXPro 

software applied to her test results.55  See also paragraphs 97 to 99 of Canada’s reply 

submissions.  Canada submits that there is insufficient evidence of the differences (if any) 

between the machinery and software in the various labs testing for ISAV to draw any 

conclusions, and, in particular, why these differences could account for why these labs produced 

inconsistent results. 

 
77. In a similar vein, the FNC at paragraph 19 attempts to draw a negative inference from the 

fact that the NAAHLS in Canada has not yet obtained ISO 17025 certification.  Both Nellie 

Gagné and Dr. Peter Wright testified to the enormity of the task in obtaining ISO 17015 

certification, how the NAAHLS labs currently operate to ISO 17025 standards, and are well 

advanced in obtaining the formal certification. The evidence of both Ms. Gagné and Dr. Wright 

                                                 
52 Exhibit 2075 at p 7: Infectious Salmon Anaemia (ISA) Laboratory Assessment: ISA OIE Reference Laboratory, 
Atlantic Veterinary College, 14 December 2011. Exhibit 2123: LC480 Data Analysis of ISAV Testing at AVC, 29 
November 2011 
53 Nellie Gagné, 16 December 2011, p 73: 24-31; p. 74: 6-12. See also 15 December 2011, p 17: 13-23; p 18: 17-35. 
54 Dr. Fred Kibenge, 16 December 2011, p 38: 16-18; Dr. Kibenge testified that, according to his study, the MXPro 
software and the Strategene machine result in a higher risk of false negative results, Dr. Fred Kibenge, 15 December 
2011, . 43: 20-32. 
55 Nellie Gagné, 16 December 2011, p 39: 22-42. 
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sample contamination that raised questions about the test results generally.62 Ms.  Gagné also 

questioned the test results and reliability of the primers used by Dr. Molly Kibenge.63 

 
80. The FNC, at paragraph 40, asserts that Canada had and has a legal obligation to inform 

First Nations of Dr. Molly Kibenge’s test results and to conduct further research and testing on 

wild salmon based on those results. Canada submits that the FNC is seeking to invoke a novel 

and untested expansion of the Crown’s legal duty to consult with respect to adverse impacts on 

potentially existing aboriginal or treaty rights.  Moreover, and consistent with Canada’s reply 

submission dated November 3, 2011 at paragraph 8, Canada respectfully submits that the 

Commissioner should not make findings, or comment upon, the parties’ respective legal rights, 

particularly where, as here, there is no factual foundation or legal dispute upon which to base 

such findings. 

 
81. Canada submits that the evidence cited from Dr. Klotins’ testimony does not support the 

assertion at paragraph 42 that, but for the Commission hearings on ISA, Dr. Molly Kibenge’s 

research would not have been made publicly available. Dr. Klotins was not asked about Dr. 

Molly Kibenge’s manuscript.  In reply to paragraphs 42-44, see paragraphs 22 and 74 of this 

reply submission.  

 
82. The FNC submissions at paragraphs 47-53 seek to discredit the CFIA-commissioned 

assessment of the AVC lab on the basis of Ms. Gagné’s purported involvement in that process. 

Canada submits that Ms. Gagné had no direct role in the assessment of Dr. Kibenge’s lab. She 

testified that she was approached by Timothy Davis for her expertise on issues relating to RT-

PCR. Mr. Davis was assessing the expertise required for the two lab assessments. Based on his 

discussion with Ms. Gagné, Mr. Davis concluded that a panel of scientists with expertise in the 

use of RT-PCR was required. This group of experts, including an independent scientist from the 

University of Guelph, is knowledgeable in RT-PCR methodologies and laboratory procedures. 

There is no evidence that Ms. Gagné’s advice to Mr. Davis regarding the expertise required had 

any influence on the subsequent assessment of Dr. Kibenge’s lab. Rather, as Ms. Gagné testified, 

                                                 
62 Dr. Simon Jones, 19 December 2011, p 122:34-42. 
63 Nellie Gagné, 16 December 2011, pp 80:35 to 81:3. 
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the procedures followed by the panel of experts assessing Dr. Kibenge’s lab were also those 

followed in its assessment of Ms. Gagné’s lab. 64 

 
83. In further reply to paragraph 53, Dr. Kim Klotins testified that the Moncton lab 

assessment report was commenced after completion of the AVC assessment report.65 The 

Moncton lab assessment report is underway. These reports were prepared for a CFIA 

investigation that is ongoing. The fact that the Moncton report was not completed in time for the 

Cohen Commission hearings is no reason to question the purpose for conducting the assessment 

of the AVC lab, or the credibility of the scientists and experts who conducted it. 

 
84. The FNC at paragraph 62 omits elements of Stephen Stephen’s testimony that describes 

his views on, and support for, Dr. Miller’s continued research. In particular, and as noted 

previously in these reply submissions66, Mr. Stephen testified that he supports, and is funding, 

Dr. Miller’s research into disease in wild fish. Mr. Stephen testified that, particularly where 

diseases such as ISA are reportable in law, DFO research activities should be coordinated with 

ongoing investigations and surveillance into ISAV and other diseases, see paragraphs 40 and 64 

of this reply submission.67  

 
85. In reply to paragraph 76 and generally, the FNC fails to distinguish between the CFIA 

role in conducting an investigation into reports of ISAV or ISA disease in wild and farmed 

salmon for purposes of deciding whether there is a confirmed finding of a disease, on the one 

hand and the different perspective and approach of scientists engaged in academic research. The 

CFIA perspective is to determine whether a ISA virus or disease exists. The diagnostic and 

regulatory perspective is necessarily different from the approach taken by scientists engaged in 

academic research. This distinction is discussed at Part VI of Canada’s ISA Submissions filed 

December 29, 2011. 

 

                                                 
64 Nellie Gagné, 16 December 2011, p 52:16-44; p 53:19-33; p 71:33-44; p 72:4-16; Dr Kim Klotins, 16 December 
2011, p 117: 9-33; p 118: 8-18; pp 118:46 to 119:9. 
65 Dr Kim Klotins, 19 December 2011, p 6:24-29. 
66 Canada’s Reply Submissions on ISA, paras 38-40. 
67 Stephen Stephen, 16 December 2011, p 108:7-45; 19 December 2011, p 69:4-23. 
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IX. REPLY TO 18 STO:LO TRIBAL COUNCIL AND  
CHEAM INDIAN BAND 

 
86. As a general comment, Canada submits that throughout their submissions the Sto:lo 

Tribal Council and Cheam Indian Band (STC-Cheam) make general allegations of misconduct 

and wrongdoing by the federal government and federal officials, and criticizes federal witnesses 

at the hearings, all without merit and without support in the evidence. Canada submits that these 

general allegations and criticisms should be disregarded. 

 

87. Examples of STC-Cheam submissions that are not supported by evidence and that 

Canada submits should be disregarded include, but are not limited to: 

 
a) Paragraph 6 - There is no evidence that Canada has “actively discouraged” research 

into disease-related issues. Rather, the evidence is that DFO actively supports 

research; 

 
b) Paragraph 7 - The STC-Cheam do not offer or cite evidence to support the statement 

in paragraph 7 that DFO lacks “…the necessary data and an appropriate approach to 

testing and data collection…”; 

 
c) Paragraphs 9 – 13 - The STC-Cheam make general allegations without supporting 

evidence that Canada has failed to disclose relevant information to the Cohen 

Commission. Canada submits that it has made full disclosure to the Commission; 

 
d) Paragraph 15 – an unsubstantiated and inaccurate comparison of Ms. Gagné’s 

expertise and experience as compared to Drs. Kibenge and Nylund. Canada relies on 

its reply in paragraphs 76, 77 and 78 above; 

 
e) Paragraphs 31 and 32 - where the STC-Cheam seem to suggest that ISA is a potential 

cause for fish deaths in the Harrison River in 2011, and moreover that DFO should 

have gone public with this theory. The consensus evidence from all witnesses is that 

ISA disease has not been found in Pacific salmon and that while they can be a carrier 

of ISAV Pacific salmon are known to be resistant to the ISA disease; 
















