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CONTRACTS.

We now proceed to consider matters more particularly pertaining to
contracts.

Some seventy-two in all were entered upon before the date of our
Commission, which may be grouped as follows, viz. :—
Telegraph Construction. Nos. 1, 2, 8, 4.
Road-bed Construction :
Woodland region—
Between Ottawa and Nipigon. Nos. 12, 16, 87.

Between Nipigon and Fort Garry. Nos. 5, 5a, 18, 14, 16,
25, 38, 41, 42.

Prairie region. Nos. 48, 66.
Mountain region. Nos. 60, 61, 62, 68.
Steel Rails. Nos. 6,1, 8, 9, 10, 11, 44, 45, 46, 58, 54, 55.
Bolts, Nuts and Spikes. 29, 80, 31, 82, 85, 47, 50, 51.
Transportation of Rails. Nos. 17, 18, 20, 21, 22, 27, 28, 84, 39, 62, 69, 70,

Minor Construction—Ties, Engine-houses, Station buildings, &c. Nos.
19, 23, 24, 26, 32a, 36, 38, 40, 49, 56, 57, 58, 59, 64.

Equipment, &c. Nos. 65, 67, 63.
Operating—Pembina Branch. No. 48.
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The expenditure upon construction for each fiscal year, from 1st July,
1871, to 30th June, 1880, is given below; and (for convenience of reference)
the figures already given in respect of engineering are here reproduced in a
Parallel column.
e ")

i

Surveys, Construction, )
Year. Expl:::itions F:;;:hll"gl;xgci s | Grand Total.
Engineering. Locks.

$ cts. $ cts. $ cts.
BTL 1o uveieeeees cenrenressasets seses seseenss cenmenios susnae seans 30,148 32 :
1871-1872 489,478 16
1872-1873 561,818 44
1873-1874 310,224 88
1874-1875 474,520 19 | 1,071,712 48
1875-1876 .. ..... 791,121 19 | 2,555,445 87
1876-1877 754,624 57 936,525 40
18771878 ..evvurs e conerinssnerasenss suvesensesessnsse scvssmenses| 332,695 42 1,905,677 T1
IBT8-18TD ceocvverrs e veiae eenivenns sussvoses sinses sesssases sssons 281,123 92 | 1,959,161 55
B0th June, 1880......covues wesersessenes senverressasneseenss| 150,973 68 | 3,893,549 04

TOUAL .ovveeeeee s arsare sesensassserserssenes 4,166,687 17 | 12,322,072 05 | 16,488,759 82

TELEGRAPH LINES.

The first contracts made in connection with the Canadian Pacific
Railway related to the construction of telegraph lines. The Statute
entitled “ An Act to provide for the construction of the Canadian Pacific
Railway ” was assented to on the 26th of May, 1874, (87 Vict., Chap 14),
and contained the following sections concerning works which embrace
the construction of the telegraph line :—

“Section 5. A line of electric telegraph shall be constructed in advance of the said rail-
way and branches along their whole extent respectively, as soon as practicable after the
location of the line shall have been determined upon.”

% 8ection 7. The said Canadian Pacific Railway and the brauches or sectio s horeinbéfo"e
mentioned and the stations, bridges and other works connected therewith, aod all e"g'“f"p
freight and passenger cars and rolling-stock, shall be constructed under the general superin-
tendence of the Department of Public Worke,”
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Under the date of 18th June, 1874, the Government issued the follow-
ing advertisement :—

& A.

4 Canadian Pacific Railway Telegraph Line.

4 Proposals are invited for the erection of a line of Telegraph along the general route of
the Canadian Pacific Railway, a8 may be defined by the Government.

“The propasals to embrace the following points, viz.: '

4 The furnishing of all materials, Iabour, instruments and everything necessary to put the
line in operation. ‘

“ The maintenance of the line for a period of five years after its completion.

“In the wooded scctions, the land to be cleared to a width of 132 feet, or such greater
width as may be necessary to prevent injury to the Telegraph from fires or falling trees.

¢ Distinct proposals to be made for each of the following sections: such proposals in each
oase to state the time when the party tendering will undertake to have the Telegraph ready
for use :—

“(1.) Fort Garry to & point oppasite Fort Pelly, about 250 miles.

“(2.) Fort Garry to a bend of the North Saskatchewan, about 500 miles.

“(3.) Fort Garry to a point in the longitude of Edmonton, about 8§00 miles.

“(4) Lac la Hache, or other convenient point on the existing telegraph system in
British Cotumbis, to Fort Edmonton, about 550 miles.

*¢(5.) Fort Garry to Nipigon, Lake Superior, about 420 miles.

* (6 ) Ottawa to Nipigon, Lake Superior, about 760 miles.

#The above distances are approximate. They are given for the general guidance of par-
ties desiring information.

* Any increase or diminution in the ascertained mileage after construction will be paid for
or deducted aa the case may be, rt a rate corresponding with the sum total of the tender.

“ Parties tendering riust satisfy the Government as to their ability to carry out the work
and masintain it for the specifi:d time.

“ Proposals addressed to the Minister of Public Works will be received up to the 22nd
day of July next.
# By Order,

¢ (Signed) F. BRAUN,

“ Secretary.
¢ Department of Public Works,

% 18th Juue, 1874.”

Under the same date a memorandum was prepared as follows :—
¢ MEMORANDUM,
“ Information to Parties Proposing to Tender.

# ]t is deemed best to make no binding stipulations as to the form of proposal, so that par-
ties tendering may be at liberty to state their own terms and conditions, leaving the Govern-
ment to accept the offer which in the interest of the public may be found most advan-

tageous.
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““ At the same time it is considered advisable to furnish some data for the guidance of
Parties tendering in order that proposals may be made on the same basis and ba uniform in
essential points.

“The following is, therefore, with this object In view, submitted :—

“1st. Tt is intended that the Telegraph shall be built along the lins to be adopted by
the Government for the railway across the continent.

“2nd. The general character of the country to be traversed by the railway is deecribed
in the reporta relating to exploralory surveys recently published.

“3rd, The several routes now under consideration and survey are also referred to in the
above reports.

“4th, When the route is adopted by the Government on any particular section, the line
to be followed by the Telegraph will be defined on the ground by Government officers.

“5th. Through forest the timber must be cut down and completely burned (cleared) to a
width of two chains (132 feet) to prevent injury to the Telegraph from falling treesor fire ; at
the option of the contractor valuable timber my be cut in lengths, hewn, piled and reserved
At his risk.

“6th.. Along the cleared ground a pack trail or road to be made for the purpose of carry-
ing material for constructing the Telegraph, and for effecting repairs.

“7th, Through forest the polesshould be of moderately large dimensions and of the best -
available timber to be had in each locality.

“8th, In prairie sections, when suitable timber for permanent poles cannot ba obtained
until the railway be constructed, and the means of conveying them from & distance thus
Provided, the poles may be of an average light deecription, and of such timber as can most
conveniently be procured.

«Qth. In forest sections the poles may be erected 132 feet apart, and the wire to be used
may be that known as No, 11.

“ 10th. In prairie sections, the poles may be erected 176 feet apart, and the wire to be
used may be that known as No. 9.

4 11th. Each tender will specify the kind of insulator, as well as all other apparatus
and materials proposed to be used.

% 12th. Parties tendering may stipulate for maintaining and operating the line for five
Years, or a longer period.

4 13th. On account of the difficulties in the way of transporting building material, it is
1ot expected that the Telegraph will, in the first place, be so permauently constructed as
oould be desired. The main object, however, is to provide a pioneer line throughout the
whole extent of the country, to assist in the building of the railway and settlement of the
ocountry® On the completion of the railway through any section, the Telegraph may then be
Teconstructed under new arrangements.

¢ 14th. In the adverticements the sections are placed in the order in which parties
tendering may propose to finish the erection of the Telegraph, and they are at liberty to make
a distinct proposal for each separate section, or tor the whole line.

“ 15th, The whole of the section between Lake Nipissing and Fort Garry is wooded, With
the exception of about 30 miles of prairie east of the Red River.

& 16th, Between Fort Garry and Fort Pelly the country is partly wooded and par tly prairie §
the exact proportions are not yet known.
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#17th. Between Fort Pel'y and E lmonton the country is prairie.

«18th. Between Fort Edmonton and the telegraph system in British Columbia, the
oountry is generally wooded, although some mixed prairie and woodland is met west of Fort
Kdmonton, as well as unwooded bunch grass land in portions of the central plateau of’
British Columbia. )

“19th. In the valley of the River Thompson there is a growth of fine timber from 6 to
10 feet in diameter. It will not be necessary to clear in that locality to the full width of 132
feet, it will be sufficient to clesr and burn up the underbrush and lower bronches of the trees
80 as to render the telegraph secure from damsge.

“20th. The advertisement describes the 6th section az extending from Nipigen to
Ottawa, but the object being to connect the Pacific Telegraph Line with the seat of Govern-
ment, it will be sufficient to make a connection with the telegraph system of Ontario at the
most convenient point. It is reported that a telegraph line will be completed to the south-
east angle of Lake Nipissing before the close of this season. The distance from Lake Nipiw
sing to Nipigon is about 420 miles.

2lst. It should be understood that section No. 1 is embraced in section No. 2, and both
are covered by section No. 3. .

“:2nd, Tenders should give a distinct rate per mile for the line through wooded and
Pprairia 1and respectively for the sections where both exist.

“ DEPARTMENT OF PUBL'c WoRKS,
“18th June, 1874."”

At the time of receiving tenders the location of the railway along
which the telegraph line was to be erected, had not been determined on.

On the 22nd day of July, the day named for the final reception of the
tenders, a large number had been received.

In the Department of Public Works the opening of tenders was
occasionally postponed beyond the last hour named for receiving them, in
order to allow for the arrival of mails which might be carrying some, and
which might be delayed without the fault of the sender. In this instance
they were not opened till the sixteenth day after that named in the adver-
tisement. On the 7th August, 1874, Mr. Trudeau, the Deputy Minister,
Mr. Braun, the Secretary, and Mr. Fleming, the Engineer-in-Chief, met for
the purpose of ascertaining the contents, and a record of the combined
judgment of these gentlemen upon the substance and meaning of each
offer was then made ; this original document was produced before us
(exhibit 1). (See page 2, Blue Book Return to Commens, 1st. April, 1876 )

It contains;one column for the names of the tenderers, one for each
section and one for the whole gline, and particulars are given concerning
each section or the whole line in the column pertaining thereto.
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Subsequently on the 12th August, Mr. Fleming submitted a report in
Which he points out the general bearing of the tenders as a whole. (See
Blue Book Return to Commons, 1st April, 1876, page 21.) In it he says:

“It is olear from the above that if the work can be completed for the lowest tenders it
Would be best to let the contracts by sections.”

The Gavernment proceeded accordingly to deal with the works of the

telegraph line by sections. '

ContRACT NoO. 1.

Telegraph Construction.

By this contract, dated 17th October, 1874, John W. Sifton, David
Glass and Michael Fleming undertook to construct the telegraph line
between Fort Garry and a point opposite Fort Pelly, « agreeably to the true
intent and meaning of the specification or advertisement and memorandum ”
attached to the said contract and otherwise as described in the said contract,
together with station houses, and to “ maintain the line in good running
order for a period of five years from the date of completion,” receiving $492
Per mile through woodland, and $189 per mile through prairie land, con-
8idered then to be equal to a total of $107,850 for the construction and also
the profits of the line, together with $16 per mile per annum for the opera-
tion and maintenance of the line,—which last item was then estimated to
be equal to $20,000,

The advertisement Jshows that for the purpose of receiving tenders the
Whole of the telegraph line, between the then existing telegraph system in
British Colambia on the west, and Ottawa on the east, had been divided
into four parts, and numbered as sections, in the following manner :—

Ottawa to Nipigon, Lake Supetior, (No. 6.)
Nipigon, Lake Superior to Fort Garry, (No. 5.)
Fort Garry to Edmonton, (No. 3.)

Edmonton to the British Columbia system, (No. 4.)

A separate tender was invited for each of these sections, as well as one
le‘ the whole line.

In addition to the above divisions of the line, Section 3 was sub-
divided in two ways; by one way into two parts, of which the eastorly,
that between Fort Garry and Fort Pelly, was designated Section 1.
By another way into two parts, of which the easterly, that between Fort
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Garry and the bend of the North Saskatchewan River, was designated Section
2. And by the same advertisement tenders were invited for each of these
.easterly parts of Section 3; but none were asked for either of the westerly
parts of the said sub-divisions.

The effect of this scheme was that if any tender for Section 1 or 2
should be accepted, the westerly part of Section 8 would be left without
any offer concerning it ; and it is for such a part that the contract next
after this, was made with Richard Fuller, the easterly part alone being
provided for in the contract now under consideration. Contracting
separately for different portions of Section 8 was not the course first
decided on. The lowest tender for the whole of it was accepted, and it
was only after the Government found such tender to be unavailable, that
letting the work by sub-division was entertained.

In our report on Contract 2, we discuss the method finally adopted for
constructing and maintaining the line over that distance known as Section
3, and in the meantime we confine our remarks, as far as practicable, to the
matters which affect the contract for Section 1, irrespective of any means of
finishing either the whole or the residue of Section 8.

On August 10th, 1874, Mr. Fleming made a report (see page 10 of the
Blue Book Return to Commons, 1st April, 1876), which was accompanied
by sheets, “intended to show by simple inspection the comparative value
of each tender, for each section, and for the whole line.”

Each sheet refers to a distinct portion of the line ; sheet No. 1 to Section
No. 1, for which he states the six lowest proposals to be as follews :—

. Maintenance per Time for
Tender. Construction. Annum, Completion.
) $ $
R. Fuller, Winnipeg ................cccoorverrerens 38,750 6,000 This year.
H. P. Dwight, North-Weat Tel. Co.....ooer 56,250 7,500 1st September, 1875.

Waddle & Smith, Kingston. ..................... 106,250  {$3,000 with profits....[500 miles a year or

. . more.

J. Sifton, Glass & Fleming, Ottawa ... .... 107,850 feerscsssomrenmnnse sennenns November, 1874,
Mackenzie, Grier & Co., Toronto ............. 115,750  |$79,000 whole line....|1st September, 1875.
Mitchell, McDonald & Gough, Toronto .... 154,200  |$265,000 do  ...|31st December, 1874.
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In this report the firm of Sifton, Glass & Co. get for the first time a
standing in the competition for Section 1. In the general schedule of the
Tth August, 1874, prepared under the judgment of the three officials before
Rameg, the tender of this firm was held to apply to nothing less than the
Whole line. In the column appropriated in that schedule to the whole
line, there is this memorandum : “$1,290,000, including maintenance ;

complete 22nd July, 1876. Average cost, $629 forest; average cost, $259
Prairie.”

In other columns dates are given at which they propose to finish
Specified sections; in that for Section 5 is this memorandum : *“ Complete
22nd July, 1875.” In that for Section 1: “Complete 22nd November,
1874.” But in the column for Section 1 there is no reference to a price.

There is nothing to show why the combined judgment of these three
officials was overruled, and why Mr. Fleming alone gave this firm a
standing, which when in concert with the Deputy Minister and the
Secretary of the Department, he did not accord to them. All that can now
be ascertained upon this is that after Mr. Fleming’s report of 10th August,
Sifton, Glass & Co. were assumed to be tenderers for Section 1. The
following is their tender in full :—

“ In the matter of the Canadian Pacific Railway telegraph line about to be contracted for
by the Government of the Dominion of Canads.

41, We, the undersigned residents of the Province of Ontario, make the followiag p10o-
posal {0 the Government of the Dom'nion : —

4 2. We will do the whole of the work] along the proposed line, including all the
sections thereof, and comprising the finding of the material for and the erection of ¢ The
Telegraph Line.’

% 3. The clearing of the roadway, the preparation of the pack trail, and all other
matters pointed out in the advertisement and information for parties proposing to tender.

“ 4, We will have the section between Fort Garry and Fort Pelly completed and in
working order by the 22nd of November, 1874.

# 5, We will have the section between Fort Garry and Nipigon finished by the 22nd of
July, 1875.

# 6. We will have the whole line completed and in working order by the 22nd of July,
1878, for the sum of —

“7. One million two hundred and ninety thousand do'lars ; this includes maintenance.

8. The wire, insulators and instruments to be of the very best quality. Substantisl
comfortable station houses of log or frame with shingle or thatched roofs to be erected 8t
distances of not less than fifty miles apart, along the line ; locatxon of station houses to be
designated by the Government.

“9. This tender to include a complete clearing of the one hundred and thirty-two feet
wide, th8e same as for cropping. But if only roughly underbrushed, and trees out, removing
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trees and brush from centre so as to make a trail,and keep fires fiom the posts, with trees
twenty feet from centre and leaning out from the wire not cut down ; then seventy-five dollars
per mile to be deducted from the wood lands.

#10. The assumed length of the whole road, from Lac la Hache, or to connect with the
telegraph system of British Columbia to Lake Nipissing, or to connect with the telegraph
system of the Province of Ontario, is 2,190 miles, of which 1,485 is assumed to be wood, and
seven hundred and five (705) miles prairie.

* 11, The average cost per mile for wood land would be $629, for everything including
telegraph clearings, pack trail, station houses, insulators, instruments, tools, etc., ail of the
best description ; but the actual cost of each m’'le will vary according to the location of the
forest.

%12, The average cost per mila for prairie land will be $259, including everything ss
per advertisement and information for parties proposing to tender, but the actual cost per
mile will depend much upon the location ; for instance, the work from Fort Garry can be
done much more cheaply than the secticns further in the interior.

#13. In our estimate we place the wood land from Fort Garry to Winnipeg River, snd
from Fort Garry to Fort Pelly, at $492 per mile, also the prairie land within a distance of 250
miles of Fort Garry, at $189 per mile.

“14. We are prepared to proceed at once with the work, and i the contract is awarded
to us will lose no time in carrying it farward under the direction and to the satisfaction of
the Government.

#15. We will be glad to give full information on every subject in our power if requested
so to do.

¢ Dated at Ottawa, this 22ud day of July, 1874.

(Signed) JOHN W.SIFTON, [Seal.
“ DAVID GLASS, [Seal.]
“ MICHAEL FLEMING, [Seal.]”

There is no allusion in this tender to a price for Section 1 as such. The
document purports to give some information, and offers to give still more
upon matters not necessary to mention, in order to convey a substantive
offer. The tenderers say that in their estimate they place the wood land
from Fort Garry to Winnipeg River, and from Fort Garry to Fort Pelly, at
a certain sum per mile. There was no section corresponding to the distance
between Fort Garry and Winnipeg River, and it does not seem to us reason-
able to say that these remarks amounted to a tender for the distances, or
either of them, to which they thus allude.

Neither does the proposal to complete Sections 1 and 5, respectively,
within stated times, support the view that they were tendering for less
than the whole line. Mr, Siftoy, in his evidence, stated thati this reference
to the time of completing Section 1 was made only on the understanding
that his firm should get the whole line.
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On the 6th October, 1874, the Secretary of the Department telegraphed
to Messrs. Sifton, Glass & Co., asking if they were prepared to contract for
Section 1. Two days afterwards they sent a message to him enquiring
“Does Section 1 extend from Fort Garry to Edmonton.”

The transaction of the Department with Messrs. Sifton, Glass & Co., so
far as it concerns Section 1, may be divided into two branches: (1.) Treat-
Ing them as tenderers for that section. {2) The terms finally granted to .
them. As to the first branch, we think it clear upon the evidence that the
Department founded this contract upon the theory that in the public com-
Petition of J uly, 1874, Messrs, Sifton, Glass & Co. had made a distinct offer
for the construction and maintenance of Section 1. It is not necessary,
therefore, to consider how far it would have been advisable to enter upon
Negotiations disconnected with that competition.

We. agree with the combined judgment of the Deputy Minister, the
Secretary and the Chief Engineer on this subject, as recorded at the first
consideration of the tenders on the Tth day of August, viz. that the tender
of this firm related to the construction and maintenance of nothing less
than the whole line.

We think there was no more ground for the Chief Engineer interpret-
ing it afterwards as a tender from Fort Garry to Fort Pelly, than for calling
It a tender from Fort Garry to Winnipeg River. The same language is
Used concerning each of these distances, and as there was no section from
Fort Garry to Winnipeg River, it follows that the said language ought not

to be construed as applying to any of the advertised sections for which
8eparate offers might be made.

Assuming, however, that it was competent for the Department in this
Case, without breach of faith to other competitors, and for other grounds
ot disclosed by the evidence, desirable to treat the tender in question as a
distinct offer for Section 1, we have not found in that document, or in any
other evidence, the reason for'granting to Messrs. Sifton, Glass & Co., terms
80 advantageous as those covered by this contract.

In order to consider this branch of the transaction, it will be necessary
to recall Mr. Fleming’s report of 10th August, 1874, in which he gave
the prices asked by the six lowest tenderers, and ranked them as follows :—

1. R. Fuller.
2. H. P. Dwight.
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8. Waddle & Smith.

4. Sifton, Glass & Co.

5. Mackenzie. Grier & Co. .
6. Mitchell. McDonald & Gough.

Fuller's offer could not be utilized for reasons explained in our report
on Contract 2; the one finally made with him for the residue of Section 3,
after deducting this Section 1.

On the 16th September, 1874, the Secretary of the Department enquired
whether Mr. Dwight was prepared to carry out his offer for Section1. On
the next day Mr. Dwight answered in the negative. This, according to the
ranking by Mr. Fleming before mentioned, and contained in the report
of the 10th August, left Waddle & Smith’s tender the only obstacle to
treating with Sifton, Glass & Co.

The offer of Waddle & Smith was, as stated in Mr. Fleming's report
before mentioned, $108,250 for construction, and $3,000 per annum for the -
five years, with profits for maintainance, they finding offices at an average
distance of twenty-five miles apart. It appears to have been decided that
this ought not to be accepted, though a better offer for the Government
than the final one by the successful firm. A report of Mr. Fleming, dated
13th October, 1874, purports to give a reason for this decision. This report,
however, was made several days after the letter of Mr. Braun to Messrs.
Sifton, Glass & Co., enquiring on 6th October, if they were prepared to
contract, and after their answer in the affirmative. Mr. Fleming’s reason is

as follows : * It has already been determined not to award two sections to
Messrs. Waddle & Smith.”

This remark has reference to the following circumstances : —Waddle &
Smith had made the lowest eligible tender for Section 4, as well as for Sec-
tion 5. In a report of Mr. Fleming, of 12th August, 1874, hereinbefore
alluded to,and in which he recommended, amongst other things, the letting
of specified sections on specified tenders, he made the following remarks,

concerning Section 4, which extended from the telegraph system of British
Columbia to Edmonton :——

“The next lowest is the tender of Waddle & Smith, of Kingston; but as these gentlemen
are the lowest for Section 5, which, if awarded to thew, would require all their en¢rgice to
complete it, and as Section 5 extends from Fort Garry to Lake Superior, while Section 4 is for
a great extent beyond the Rocky Mountaine, I do rot think it would be advisable to place
both gections in the bands of the gentlemen last referred to."
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This language conveys to us the idea, that Mr. Fleming’s objection to
the award of the two sections to Waddle & Smith, was based upon the
8reat intervening distance between Sections 4 and 5, and we do not
See that the adoption of this last mentioned report of Mr. Fleming
determined that two sections should not in any case be awarded
to Messrs. Waddle & Smith, particularly if they were, as in this case,
adjoining sections, with Fort (arry, the best base of supplics as a common
terminus. It decided no more than that two named sections, one from Fort
Garry eastward and the other from Edmonton westward, ought not to be
8warded at the same time to Waddle & Smith. Mr. Trudean in his
evidence suggests another reason for passing over Waddle & Smith'’s tender
for Section 1, viz.: that they omitted to farnish the 1equired security when
they had the opportunity of doing so in order to take another contract, that
for Section 5. We deal with the question whether on that occasion
Waddle & Smith failed in doing what was required of them in our report
on contract No. 4, which was given to Oliver, Davidson & Co., for Section
5. We think, however, that their action or omission in that case, did not
influence the decision to pass them by in favour of Sifton, Glass & Co., in
this case, for the evidence shows that the Secretary of the Department pro-
Posed on the 6th of October, 1874, to contract with Messrs. Sifton, Glass &
Co., and that on a later day, the 21st of that month, he was corresponding
With the Minister of Justice, concerning the nature and amount of the
Security to be furnished by Messrs. Waddle & Smith in relation to
Section 5.

We cannot learn from any of the witnesses that the expediency of
8warding this contract to Messrs. Waddle & Smith, together with the
joining section from Red River to Thunder Bay, was taken up for con-
Sideration. None of the officials state that this feature was discussed, and
It seems to have been taken for granted that because Mr. Fleming had
adviged against giving them two sections, one from Lake Superior to Red
River, and the other from Edmonton to the telegraph system of British
Oolumbia, therefore they ought not to have two sections, though having
Practically a common terminus at Winnipeg.

Tenders had been invited for the construction of the whole line under
One contract, and that course was not adopted, apparently on the ground that
it would be built at less expense with separate agreements. Mr. Fleming’s
Teport of 12th Angust, concerning the comparative cost of building the line
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on one tender or on several, reads : “It is clear from the above that if the work
can he completed tor the lowest tenders, it would be best tolet the contract
by sections.” There is no evidence of a Departmental decision, that under
no circumstances should adjoining works be carried on by a single manage-
ment; but in this case it seems to have been assumed that there had
previously been such a decision.

Whether at the time of discarding Messrs. Waddle & Smith’s tender,
the expectation that the whole distance from Fort Pelly to Thunder Bay,
Sections 1 and §, would, under two contracts, be built with more speed and
efficiency than under one, and so compensate for the higher cost which
was finally promised, may be open to argument. There were no reports on
that question, and, as before mentioned, apparently no discussion. We are
not able to offer any decided opinion on it.

In reaching the terms finally conceded to Messrs. Sifton, Glass & Co,
none more favourable were passed by—except those offered by Messrs.
Waddle & Smith. The latter firm being disposed of as just mentioned,
the Department, on 6th October, 1874, communicated through its
Secretary to Messrs. Sifton, Glass & Co., asking if they were ready to
contract for Section 1. 4

 The day before that Mr. Fleming had reported specially on the state of
affairs in relation to this seztion, as follows :—

¢ Orrawa, 5th October, 1874,
“F. Bravw, Esq,

#Secretary I'ublic Works.

% Sir,—Referring to my letter of September 16th, respecting the tender for the Pucific Rail-
way Telegraph, and the suksequent award of Section No. 1 to the parties represented by H.P.
Dwight, it appears that these y arties (who have recently been here) now decline to execute the
contiact on the ground that they did not embrace the clearing required in the wooded portion
in their calculations, and they would te required to be paid extra for clearing at the rate of
$320 per mile.

“On refercnce to the comparative statement prepared when the tenders were opened,
embraced in my letter to you, dated August 10th, I find that the assumed length of woodland,
adopted at the time for calculation, was 200 miles in this Section (No. 1.)

 Assuming that these parties were permitted to amend their tender by adding the c!earing
at $320 per mile, or say $64,000, added to their original sum, $36,250, would make a total sum
of $120,250.

“The three next lowest tenders are as follows :—

¢ Construction. Maintenance.
“ Tender Letter O.—Waddle & Smith, $106,250 $3,000 per annum with profits.
“ # A l.—Sifton, Glass & Co, 107,850 Included. ‘
“ % L.—Mackenzie, Grier & Co., 115,750 $70,000 for whole line.
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“As Tender A 1. appesrs to include the maintenance of the telegraph in the pnce for

constructlon, it is really the lowest of the three.
“ The prices given in Tender A 1 for the section between Fort Garry and Fort Pelly are

a8 follows :—

“Through woodland, $492 per mile; through prairie, $189 per mile,

“This tender states that these prices are intended to include clearing through woodland
%o a width of 132 feei (as for cropping),pack trail, station houses, all material required, instru-
Wments and appliances of the best description.

o “I am, &c., &ec.,
« SANDFORD FLEMING.”

It will be noticed that this report of Mr. Fleming is based upon a
construction of the tender of Messrs. Sifton, Glass & Co., which would
exclude any separate price {o them for maintenance.

On the Tth October, Sifton, Glass & Co. telegraphed the Secretary that
they would enter into the contract, and after an exchange of views in a
correspondence upon securities, Mr. Glass came to Ottawa to represent his
firm in the arrangement for closing the contract. While in Ottawa, he
made it apparent to the Department that the tender of Sifton, Glass & Co.
had been misconstrued, when Mr. Fleming undertook to give its mean.-
ing in his report of 10th August, before alluded to, and also in his report of

5th October, above set out.

Mr. Glass appears to have pointed out that the allusion in their tender
to their estimate concerning the country from Fort Garry, east ward and west-
ward (to Winnipeg River, and Fort Pelly, respectively), was not intended
to name prices for the construction and maintenance of Section 1.

Whether this assertion awakened any doubt in the minds of the
officials as to the propriety of having assumed their tender to be a complete
and distinct offer for Section 1, is not to be ascertained from the evidence.

In the tenders for the construction of the telegraph line the Govern-
ment had departed from the usual custom of requiring offers to be made on
Prescribed forms.

The memorandum for the information of parties proposing to tender
opens as follows :—

“It is deemed best to make no binding stipulations as to the form of propossl s0 that
Parties tendering may be at liberty to state their own terms and conditions.”

Some tenders stated prices for maintenance without reference to oper-
ating the line or the profits from it, some for maintenance and operating
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without profits, some for maintenance coupled with both operating and
profits.

~ In this case the tender of Messrs. Waddle & Smith had been in the
alternative. They had offered to keep the line, or any part of it, in good
running order at $24 per mile per annum, without profits, or $12 per mile
per annum with profits. This was equivalent to a bid of $15,000 for the
profits to be made over and above working expenses on Section 1 for five
years.

The tender of Messrs. Sifton, Glass & Co, stated by implication a price
for maintenance of whole line, but made no allusion to profits. Before
Mr. Glass visited Ottawa, in October, 1874, his firm had not coupled the
item of profits with their offer ; after his arrival he discussed the meaning
of his tender in a conversation with the Chief Engineer, after which the
following correspondence ensued :—

¢ Orrawa, 14th October, 1874.
“ To Si¥row, Graes & Co.

' GENTLEMEN,—The draft of contract for the Telegraph between Forts Garry snd Pelly
having been referred to me, and having been under the impression that the prices named in
your tender, viz.: for woodland, $492 per mile ; for prairie, $189 per mile, covered the cost of
maintenance for a periol of five years; you, however, having asserted that these prices do
not include maintenance, I would wish you to explsin in writing the exact meaning of your
tenderand state the prices which you hold should be mentioned in the proposed contract.

“ Yours very truly,
4% SANDFORD FLEMING."”

A “O11aWa, 14th February, 1874,
% Sanprorp I'LeMING, Esq.

“DEar Sir—In reply to your letter of this morning, we beg to say that according to our
tender of the 22nd July last for the construction of the Canadian Pacific Railway Telegraph,
or any section thereof, the average price per mile for wood land was to be $629 per mile, and for
prairie $259 per mile. We estimated that there would be 1,485 miles of wood land, which at
$629 per mile would comg 0 $934,065, and that there would be 705 miles of prairie, which at
$259 per mile would Le $182,595 ; in sll, $1,116.660- Our whole tender for the whole work
was $1,290,000. The differince between the two sums, viz., $173,340, being our tender for
maintaining and working the whcle line for five years, any portion of the work now
awarded to us should be based upon this calculation which we estimate at say $16 per mile
per anoum. Contractors are to maintain work and receive the profits of the line.

‘. Yours very sincerely,
“SIFTON, GLASS & CO.”

This letter did not purport to be a new proposition or negotiation for
terms different from those proposed by Messrs. Sifton, Glass & Co., when
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In competition with others in the previous July. This firm had been
asked “to explain in writing the exact meaning ” of their tender, and the
above letter was the formal answer. It opens with a suggestion which
Was not according to the fact. It refers to the tender of 22nd July as hav-
ing been made for the whole line, “ or any section thereofl.” We think no
ingennuity could give it such an interpretation. It closes with an explana-
tion of the meaning of that tender which is entirely without foundation,
for throughout that document there is no mention of working the line or
any part of it for the profits. The rest of the letter is taken up with show-
ing the gross amount which they had asked for maintaining the whole
line—namely, from Lac la Hache in British Columbia to Lake Nipissing
or Ottawa, over the country north of Lake Superior. That gross sum gave
an average of $15.83 on their assumed mileage, and the proposition was that
that amount should be a basis for allowing them $16 per mile per annum
for maintenance on any portion of the line to be awarded to them—they
then knowing from the notification by the Secretary of the 6th October,
1874, that Section No. 1 had been awarded, and then also knowing that
section to be the least expensive of all the sections to maintain. All the
terms suggested by this letter were acceded to immediately, and as far as
We can learn without any report or serious consideration as to their rea-
Sonableness.

This correspondence was followed on the same day by a report from
Mr. Fleming, erroneously, as he -says, dated the day before, in these words :

“ OrTAWA, 13th October, 1874.
“F. Bravx, Esq.,
¢ Secretary, Public Works.

# Sir,~With regard to the contract for the Pacific Telegraph Line between Fort Garry
and Fort Pelly, Messrs. Sifton, Glass & Co. cleim that an allowance for maintenance of $16
Per mile per annum should be inserted in the contract, and that if they are required to main-
tain the line they sbould also operate it and receive any profits that may arise.

“ When I reported on the 5th inst I was under the impression that the grice, viz.: $492,
through woodland, and $189 through prairie, mentioned in their tender, included the main-
tenance of the telegraph for five years, but in this it seems [ was mistaken. ,

“I have asked Sifton, Glass & Co, to make their own explanations and state the pric®
Which they hold should be placed in the contract. I enclose a copy of their letter of this dl”
giving the required explanation.

“ It appears that in their tender for the whole line, the length of which they placed at
2,190 miles, there was an allowance for maintenance of $173,340, or at the rate of very net‘rly
316 per mile per anunm, and at this rate they are prepared to maintain, operate and receive
the profits of the section now awarded to them.
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¢ The allowance for maintenance claimed by Sifton, Glass & Co, does not materially affect
the relative positions of the three lowest tenders, as will be seen from the following : —

~ Con. Main.
“ Tender Letter O, Waddle & Smith... $106,300 $3,000 per annum profits.
“ A 1, Sifton, Glass & Co.. 1C7,850 4,000 “
“ 1, Mackenzie, Grier & Lo. 115,750 8,000 “

Tt has already been determined not to award two sections to Mesers. Waddle & Smith,
leaving the tender of Sifton, Glass & Co, as now explained, still the lowest.
“I am, &c, &c.,
“SANDFORD FLEMING.”

As before mentioned the letter of Messrs. Sifton, Glass & Co., of 14th,
October, pointed out a means by which their tender may be so analyzed as
to show a price asked for the maintenance of the whole line, namely,
$173,340. This was the result of deducting from their gross price, for the
construction and maintenance of the whole line, the price which by a cal-
culation could be seen as their price for the consiruction alone, and they
proposed that this difference of $173,340 should be taken as a basis for
allowing them a price per mile for maintenance of Section 1 alone, equal to
the average per mile of the price they had so proposed for the whole line,
and which was really $15.83 per mile. The difference between this $15.83
and $16 per mile is not material. But we learn from the evidence before
us of Mr. 3ifton, the active member of this firm, that mileage would not
give ahy proper idea of the comparative cost of maintaining the different
portions of the line.

This witness said that before tendering, his firm had discussed very
fully the maintenanee of the line on the different sections, that they con-
sidered some portions of the line would be more expensive to maintain
than others, the most expensive would be between Lake Nipissing and
Nipigon, the next between Thunder Bay and Red River, the next in
British Columbia, the next between Edmonton and Pelly, and the least
expensive of all this Section No. 1, which would, in the opinion of Mr.
Sifton, be from 15 to 25 per cent. cheaper than the next cheapest distance,
that is, from Pelly to Edmonton. The reports of Mr. Fleming, 1872 and
1874, indicate the very rough character of the sections, which are thus
described as requiring the greatest outlay in maintenance, and we think it
ought to have been apparent that this, the easiest section, did not call for a
price equal to the average which had been impliedly asked for the whole
line. The other condition, the profits to be derived from working the line,
made its first appearahce in the letter of Messrs. Sifton, Glass & Co, above
set out.
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We cannot learn why these terms were granted, as of course. Mr.
Fleming has stated that his memory is not a retentive one, and he has not
been able to describe the substance of any conversations concerning this
matter. His evidence was in effect that some years ago Mr. Glass had been
in his office frequently. He believed that Mr. Glass and Mr. Fleminy, an-
other of the firm of Sifton, Glass & Co. were in Ottawa in October, 1874,
but was not sure. He found it impossible to state the substance of any
conversation between Mr. Glass and Mr. Fleming and himself before the
contract was finally decided upon ; but he said he had no doubt Mr. Glass
pressed his own views very strongly, and that he combatted them as well
as he could, as far as they were inconsistent with what he thought was the
meaning of their tender. We understood him to mean that this pressure
and this combatting were matters of surmise, not of recollection.

The proper measure of this demand for profits (meaning of course the
profits left afier payment of working expenses) is not to he gathered from
the subsequent events, because these have not been what were then to be
anticipated.

We describe hereafter the character of the construction and main-
tenance of the line over this section, more circumstantially than is here
necessary. But in connection with our present subject it is pertinent to say
that the line was not well constructed, and has been insufficiently main-
tained, facts which necessarily lessen the number of messages over it and
the consequent receipts. Mr. Sifton, in his evidence, gives $1,300 as the
probable net gain by operating the line for the whole period. At the time,
however, of conceding this item to his firm, it was understood that the rail-
way would be constructed on the same general route as the telegraph.
“ Profits,” therefore, meant at that time, not those which could be earned
over a line ill maintained through a country distant from railway works,
but those derivable from a line properly constructed and fully maintained,
along the route on which the railway construction would take place. The
route on which the telegraph was built has for railway location been since
abandoned, and another south of Lako Manitoba has been established in it8
stead. The condition that Messrs. Sifton, Glass & Co. should operate fnd
take the profits of the line, was not qualified by any terms discriminﬁtm_g
in favour of Government messages. No tariffof charges for any of ihe busi-
ness was established or arranged for.

As before mentioned, the amount which, in October, 1874. would ha\.fe
been a reasonable estimate of the advantage to be gained by a contractor in
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receiving the profits of the line, does not seem to have occupied the atten-
tion of the Department. There is no record or other evidence of any
official opinion on the subject.

The evidence shows that on 14th October, 1874, the day on which Mr.
Glass interprets his firm’s tender, their whole demand was, by the Depart-
ment, directed to be embodied in the contract.

A memorandum concerning this contract is produced in the writing of
Mr. Fissiault, the law clerk of the Department, dated 14th October, 1874,
mentioning that an Order in Council would be required, because the lower
tender of Waddle & Smith had been passed over. The contract was made
without such authority. In giving evidence, Mr. Mackenzie and Mr. Trudeaun
stated that as they understood the rules of practice on this subject, an Order
in Council was not required. The following is the language of part of
section 21 of the “ Act respecting the Public Works of Canada,” passed in
1867 : “In all cases where it seems to the Minister not to be expedient to
let such work to the lowest bidder, it shall be his duty to report the same,
and obtain the authority of the Governor, previous to passing by such
lowest tender.”

We conclude that in this contract, and in addition to any advantage in
being ranked as competitors for Section 1, the contraetors got that to which
they were not entitled under the tender made by them in competition with
others, inasmuch as they obtained :—

(L) A higher price for maintenance than a fair construction of their
tender would give.

(2) The profits of operating the line.

The evidence does not disclose the reason for conceding these advan-
tages, although the gentlemen then acting respectively as Minister, Deputy

Minister and Chief Engineer, as well as others, have been examined touch-
ing the subject.

Several witnesses have been questioned upon the manner in which this
contract has been executed. The tenor of their evidence is to show that a
mistake was made in placing too much reliance upon the fact that the con-
tractors had to maintain the line for five years, after its completion ; this
has not proved a sufficient inducement to make them erect a good line in
the first instance.
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Mr. Rowan was the District Engineer at Winnipeg during the construc-
tion of the telegraph line and had considered this question. His opinion was
~ that a Government Inspector ought to have been appointed to sce that the
work was efficiently done in the first place; he had recommended that
course, but it was not adopted. In his view, the operating and maintaining
the line would have been better in the hands of the Government, than of
the contractors, because it would have been so managed as to be of more
use than it had been to the Government and to the public generally. He
testified that the poles had not been properly set in the first place, that it
had not been properly maintained, and that communication had been fre-
quently interrupted.

A return to the House of Commons, dated 8th March, 1880, (not printed)
shows that Col. French, Commissioner North-West Mounted Police, on the
Tth June, 1876, communicated to the Department of Public Works that
the line east of Swan River Barracks had not been working for a month,
and that he had previously pointed out, “ how little zeal or energy had been
shown by the contractors” on that section of the line, and that between that
Place and the Narrows of Lake Manitoba, a distance of 175 miles, there were
no persons to repair the line. On the 25th June, 1877, Mr. Marcus Smith.
pointed out to the Department that the contractors were putting a too
liberal construction on the 13th clause of the specifications, which did not
require the telegraph line **in the first place tobe so permanently constructed
as could be desired ;" that in the muskegs or swampy ground the poles were
not well set or stayed, and on the 16th March following he reported that
the maintenance of the line had not been fully carried out. Some of the
Witnesses examined by us on this subject had taken part in the construction
and in the maintenance of the line; others had a knowledge of the office
business, the working and the interruptions. The evidence shows that in
the winter of 1875-6, a good deal of the line had been carried over muskegs
by cutting holes in the ice and putting the poles into them without insert-
ing them into the material at the bottom, which was described as slush
—the ice alone holding the poles temporarily in their places. A considerable
Portion of the country over which the line was constructed is wet and
8Wampy, furnishing very insufficient foothold for the poles except at a great
depth from the surface. This surface is often water, and during the con-
struction the character of the country induced the contractors, to erect the

Poles in such a way that it was impossible for them to remain long in their
places.
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One witness testified that he alone did the repairs for 165 miles, and
that the work was, consequently, not substantial, and the line was not
maintained sufficiently to enable it to be worked without unreasonable
interruptions. The line was frequently down and communication stopped.
These interruptions occurred less frequently in the winter than in the
summer season, for the reason that ice is an insulator, and the wire passing
through it would not stop communication, while in water the circuit is
broken. As a rule the working was continued duiring the winter, but for
less than three-fourths of the summer season. In the summer of 1878 it

was better maintained than usual; in other summers, breaks occurred
frequently and lasted for weeks.

Almost all the poles were of poplar, which is a short lived wood,
lasting about three years, and in the repairing of this line after it was con-
structed, old poles which had rotted at the ground, were broken off and
used again. The contract was, in substance, that the construction of the
line should be agreeable to the true intent and meaning of the advertise-
ment and the memorandum hereinbefore set out, which were attached as
specifications to the contract. The contractors for telegraph construction on
this railway have generally contended, that Section 18 of the memorandum
shows the true intent and meaning of the bargain to be, that it was not
" necessary to construct a line more permanent than would last till the rail-
way should be built, and that then it would be reconstructed. The speci-
fications are, as, under the limited knowledge of the country then possessed
by the Department, they must have been, very indefinite, and whether the
contractor has fulfilled his promise concerning the construction, may depend
upon the legal effect of the language of the memorandum A, and the con-
tract together. We do not venture an opinion upon that matter. We feel

satisfied from the evidence, as a whole, that the line constructed was of a
very temporary character.

The contractors undertaking to maintain the line in good “running
order " for a period of five years from its completion was unqualified. We

have to report that this had not been done for the period which elapsed
before the date of our commission.

The line under this contract was carried from Fort Garry along the
west side of the Red River to Selkirk, and thence to Livingstone. The
line ended under Contract 14, at the east side of Red River.
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The break thus left at the crossing of the river was supplied by a line
Constructed under a contract between Mr. Rowan, on the part of the Gov-
®fnment, and Mr. Sifton, of Sifton, Glass & Co. Mr. Rowan reported to
. the Department on the transaction, and it was carried out at a price of
$600—half for construction and half for maintenance.

; Up to 30th June, 1880, the amount paid on the main contract was as
ollows :

30th June, 1878 ccuuivuieeiiien erieeoeenn cevann sunees $18,250
“ 1876 ceeneineceincnnns sernenenss eveatereeeneas 50,200

s B EC Y R ceense . 81,350

“ 1878 ueieeieecs veenre vae $eseres centnnnnenes . 2,000
Construction....ccces o.eune cresetet eenernenens ceereeres $101,800
Maintenance.....coee coeerenen voner cenves cureesesnen cernes 17,285
Total......... evenraseeenenreneans aennne $119,085

ConTrACT No. 2.

Telegraph Line.

By this contract, dated 30th October, 1874, Richard Fuller undertook
to construct the telegraph line, on that portion of Section 3 between Fort
Pelly and a certain point in the longitude of Edmonton, about 550 miles in
lengt, agreeably to the true intent and meaning of the specification or
Wemorandum annexed to the contract, and as more fully described in the
8aid contract, and also to maintain the line in good running order for a
Period of five years from the date of completion, receiving for the construc-
ton $117,250, equal to $213.18 per mile, and for the maintenance $13,000
Per annum.

As explained in our report on Contract No. 1, no separate competition
Was invited for the distance covered by this Contract No. 2.

At the opening of the tenders on the Tth August, 1874, as hereinbefore
descl‘ibed, Mzr. Fuller was, according to the schedule prepared by Mr. Tru-
dean, Mr. Braun and Mr. Fleming, adjudged to be the lowest tenderer for
the whole of Section 8.

Besides this general schedule, Mr. Fleming made a report, dated 10th
August, 1875, to which was appended a separate sheet for each section. He
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sets out his view of the effect of each of the thirteen tenders for Section 3
(See page 15, Blue Book Return, Commons, 1st April, 1876.) In the body
of his report he gives the following as a summary of the six lowest :—

p—

. Maintenance per Time for
Teader. Constru?}lon. Annum. Completion.
$ $
R. Fuller...coersearonrs sevesness veecnuins ecrvenns 156,000 19,000 1st November, 1875.
McKenzie, Grier £Co.....c..ocoverer . 202,900 ( d':o,ogo ) 18t September, 1876.
and profits.

M. W. Thompson ...... .cccceivvevreivnnnnen, 224,000 11,200 3 years.

Waddle & Smith 229,000 9,600 500 miles per year.
Wm. JosIeyN....eeeerernes vennnniniicieene 280,000 Included. 3 years.

(offices not included)
Humphrey & Co ..oovcvnenviiniionninn e, 410,000 100,000 4 years.
(whole line.)

On the 15th August, 1374, the Deputy Minister of the Department
telegraphed to Mr. Fuller that his tender was accepted, subject to conditions
then mentioned concerning security. On the 18th of the same month the
following telegraphic message reached the Department :—

41 accept conditions mentioned in your telegram yesterdsy. Before proceeding to
Ottawa, please to inform me if [am to run line to Fort Pelly by way of Fort Ellice, that I may
secure poles and have them planted forthwith.

“R.FULLER. "

The mention of Fort Ellice in this telegram is the first allusion to a
difficulty which was afterwards made more apparent, and finally prevented
the Government from taking advantage of this, the lowest tender for
Section 3.

Neither the advertisement for tenders for this work, nor the memoran-
dum of information which followed it, indicated the location which was
afterwards adopted or gave data from which one could learn approximately
the proportion of woodland or prairie to be crossed on Section 8. The
memorandum of information contained the following :—

(Sec. 4.) “When the route is adopted by the Government on any particular section, the
line to be followed by the telegraph will be defined on the ground by the Government officers.”

(Sec. 16)  Between Fort Garry and Fort Pelly the country is partly woode1 acd partly
prairie, the exact proportions are not yet known.”

(Seq. 17.) '“Between Fort Pelly and Edmontan the country is prairie.”
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The map published with Mr. Fleming’s report of 1872, showed the
then projected location of the railway to be south of Lake Manitoba, and
through a country almost entirely prairie. Mr. Fuller, apparently, relying
on what he considered to be authentic information, assumed that the loca-
tion would be on the southerly route near the Riding Mountains, and made
his tender at the gross sum of $156,000, equal to $195 per mile, without any
distinction in price between woodland and prairie.

It does not appear from the evidence that Mr. Fuller was informed, in
nswer to his telegram, whether the line of Section 8 would be by way of
Fort Ellice. At all events, after some further correspondence between him
and the Department concerning securities, he proceeded to Ottawsa on busi-
hess connected with this matter, and while there objected to entering into
3 contract on the terms of his tender, demanding an additional price of $20
ber acre for the clearing, which would be required through the woodland,
Upon the northerly route by way of the Narrows of Lake Manitoba.

The substance of the amended offer, and the bearing of it mpon the
Position of the Government in regard to Section 8, will be found in the
f0110wing letter of Mr. Fuller and the report of the same date by Mr.
Fleming :—

* OrTaWa, 16th September, 1874.

“ Sir,—Referring to my letter of the 14th inttint, and your intimation to me that the
Government, in justice t> other contractors and the public interest, cannot agree to my
altered terms with respect to Scetion No. | on account of the clearing,

“ I bave no objection to carry out the work on the balance of No. 3 for the sum left by
deducling the amount of Section No. 1 from the amount of Section No. 3.

%1 have the honour to be, Sir,
“ Y our obedient servant,

“R. FULLER.
Py
‘Saxprorp Fremive. Esq.,

“ Chief Engiveer, &c., Ottawa.”

# CANADIAN PactFio RarLway,
“ OrFICE OF THE ENGINEER-IN-CHIEF,
“ O1rawa, 16th September, 1874.

" Str,— With the view of arranging some of the terms of contract with Mr. R. Fuller, t0
“hom was awarded the construction of that portion of the Pacific Telegraph line, beiween
Forts Garry and Edmonton, I met him, at my office, on the 14th instant.

Mr. Foller stated that his tender for that portion of the line between Fort Garry aad Fort
Pelly (section No. 1) was bated on carrying the line south of Riding Mountain, snd slmost
entirely through a prairie country ; that if it was taken north of the Riding Mountain, he
would rgquire to be paid $20 per acre for all the clearing necessary to be done; this would
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have the effect of adding between fifly and sixty thousand dellars to the sum mentionedin his
tender.

 As directed by the Minister, 1 intimated to Mr. Fuller that the altered terms propcsed
by him could not be entertained by the Government.

% Mr, Fuller writes me this moraing, his letter enclised, stating that though he could not
carry out that portion of the work designated section No. 1, he has no objection to carry out
the balance of section No. 3, i.e, from Fort Pelly to Fort Edmonton, in accordance with bis
tender.

Mr. Fuller’s tender for the whole of section No. 3 is §156,000. bis tender for section No. 1
(a portion of No. 3) is 838,750, leaving $117,250 for the telagraph between Forts Peliy and’
Edmonton. I find that II. P. Dwight is the next lowest for section No. I;his tender is
$56,250. This sum added to $117,250 makes $173,500 for the whole of section No. d. T find
that the secon lowest tender for sect'o1 No. 3, is Mackenz'e, Girier & Co, $202,900, so that
the giving of the work on section No. 1 to Dwight, and the balance of section No. 3 to Fuller,
would stili keep the coat, $29,40), under the second lowest tender.

« I am, Sir,
* Your obedient servant,
“ SANDFORD FLEMING.
“ T, Brauvx, E«q.,

“ Secretary of Public Worke.”

In this report Mr. Fleming does not recommend any action in the
altered state of affairs brought about by the new demand of Mr. Fuller;
he simply shows that if Mr. Dwight's tender for section 1 should be made
available, then the whole of section 8 could be constructed and maintained,
part of it by Mr. Dwight, and the balance by Mr. Fuller, at a lower cost
than by accepting Mr. Fuller's new offer for the whole. He does notallude
to the consequences which would ensue, should Mr. Dwight also refuse to
carry out his tender.

The fact that in this report Mr. Fleming presents the cost of section 8,
under the new demand of Mr. Fuller, as a matter to be considered on its
merits before deciding to decline it, intimates, we think, that in his estima-
tion it was not one which, by the rules of the Department, could, under no
circumstances, be entertained. The pecuniary result of this offer is placed
in juxtaposition with that of others, so that, by a comparison of such results,
the least expensive course may be indicated. The case then presented by
Mr. Fleming, made it apparent that for that occasion, Mr. Fuller’s new pro-
position concerning the whole of section 3, ought not to be accepted. This
was on the 16th October, 1874. Mr. Dwight declined on the next day to
falfil his offer concerning that portion of section 8 known as section 1;
which circumstance presented a new case for the consideration of the De-
partment. The problem was no longer to be solved with Mr. Dwight's
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offer as a factor in it. Mr. Fleming, in his above mentioned report, dated
16th September, 1874, upon the effect of Mr. Fuller's new demand, stated
that it would add from $50,000 to $60,000 to his original tender. The
addition of the highest of these sums would raise his demand for the whole
of section 8 to $311,000; but as hercinafter shown, his new demand really
increased his offer by $64,000, making it altogether $315,000 for construc-
tion and maintenance, without profits. The tender next above Mr. Dwight’s
for the casterly part of section 8, i.e., section 1, was that of Waddle &
Smith, which without profits amounted, for constraction and maintenance,
to $121.250 ; this, with the price which Mr. Fuller was still willing to take
for the construction and maintenance of the residue of section 3, $182,250,
made a total of $308,500; and, thercfore, if this tender of Waddle & Smith’s
could be accepted, an opportunity occurred, by which the work on the whole
distance of section 8 could be provided for, at $11,500 less than by accepting
Mr. Fuller’s amended offer of $315,000. However, in dealing with section
1, the Department had discarded the tender of Messrs. Waddle & Smith,
apparently, {or the reasons stated by Mr. Fleming, which are set out and
commented upon_ in our report concerning contract No. 1; and this offer
does not seem to have been considered available, when the question for the
decision of the Department, as in this instance, related to the method of com-
Pleting the longer distance covered by section 3. The action of the Depart-
ment plainly proceeded upon the assumption that Sifton, Glass & Co. were
the parties to be dealt with next after Mr. Dwight.

Mr. Fleming's report of 5th October, 1874, stated that the new demand
of Mr. Fuller for clearing, increased his tender by a sum of $64,000.

This last report of Mr. Fleming was not brought to our notice until
after the oral testimony before us was concluded. In our examination of
Witnesses it wasassumed that Mr. Fleming’s former report of 16th September,
1874, naming $50,000 to $60,000 as the probable excess caused by Mr.
Fuller's new claim, was correct. This last report of Mr. Fleming shows Mr.
Fuller's amended offer to be $4,000 more than it was so assumed to be, in
the first instance.

On the 14th October, 1874, Mr. Fuller's amended offer for the whole of
section 3 was as available as when it was discussed in comparison with the
effect of Mr. Dwight's tender.

Thus on that day, and assuming that Waddle & Smith were properly
excluded from the competition, two methods for the construction and main-

9%
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tenance of section 3 were open to the Department—one method by
accepting two offers, namely, that of Sifton & Glass for the east part
known as section 1, giving them $127,850 and the profits of the line, and
that of Mr. Fuller for the residue of the distance giving him $182,250
without profits. JThe other Ihe.thod by accepting Fuller’s amended offer
for the whole at $315,000 without profits. It appears that only one of these
methods was considered, that in which Messrs. Sifton, Glass & Co. took a
part. There is no evidence to show that when Messrs. Sifton, Glass & Co.
proposed the new terms for section 1 contained in their letter of the
14th October, 1874, the effect of thesc new terms on the cost of
completing the whole of section 8, was discussed or reported on by any
official. Mr-Trudeau, the Deputy Minister, in his-evidence, suggests as a
reason for excluding Mr. Fuller’s amended offer from the competition for sec-
tion 3 as a whole, the fact that he had there required for clearing through
woodland a price beyond that named in his tender, and that by the Depart-
aental practice concerning the letting of contracts on tenders, this fact pre-
cluded any dealing with him on the basis of that amended offer.
This explanation is not convincing when we see the contract subsequently
made with Mr. Fuller for part of section 3, and of Mr. Fleming's report of
16th September, 1874, at which time he submitted the relative advantages
of Mr. Fuller’s amended offer, and of others including Mr. Dwight's. We
are informed by Mr. Trudeau’s evidence that no consideration but that of
the pecuniary result affected the decision concerning these contracts Nos. 1
and 2. Therefore, on the 14th October, 1874, the propriety of adopting the
method afforded by Mr. Fuller's jatest offer for the whole of section 3,
rather than that which was adopted, namely, by the contract with fifton,
“Glass & Co. for part, and with Mr. Fuller for the residue, depended on
"whether the profits of the line from Fort Garry to Fort Pelly for five years
after completion, were at that time to be rcasonably estimated at more or
less than $4,900. This feature of the transaction did not apparently occupy
the altention of any one in the Department, and it clearly did not so far as
to call for any formal report, for there is no record of any official opinion on
that subject.  All the witnesses who have been questioned concerning it
give us the impression that the comparison of the profits with any definite
sum Was NeW to them. We have in our report on Contract 1 pointed out
the value which one firm of tenderers placed upon these profits on the
22nd July, 1874, viz. : $15,000. We do not feel justified at this day, in offer-
ing any estimate of our own on the prospective profits which ought, in
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closing the arrangements, to have been adopted as a basis for the action of
the Department.

- The evidence of Mr. John W. Sifton, alluded to in our report on Cen-
tract No. 1, estimates his net receipts from the working of the line at
81,300 for the five years. Therefore, though not able to form an opinion
upon the profits which in October, 1874, might have been reasonably
expected, we have data upon which we can give the actual effect of thé
course adopted in this instance. '

We conclude that the two contracts entered into by the Government
for the construction and maintenance of the whole distance of section 3,
the gaid contracts being Nos. 1 and 2, have resulted in the contractors
Teceiving a lower compensation than would have been reccived by Mr.
Fuller had his amended offer for the whole been accepted, and that in
Obtaining this Contract No. 2 the contractor got no undue advantage.

In this contract the time named for completion of the work was 1st
July, 1876. Tt was completed so far as to be ready for operation on the
15th of that month. In the specifications furnished to tenderers the dis.-
tance over which this contract extended was described as prairie. After
the contract was made it was found that the line passed through some
Wood land, and Mr. Fuller claimed for clearing through this the compensa-
tion of $30 per acre as an extra. His claim was not allowed in full but a
Compromise was effected, by which he accepted $25 per acre for this clearing,
8nd he was paid. altogether for that item $10,200. He also made a claim
for delays and losses occasioned by his freighting parties being stopped by
Indians. The correspendence on this subject between him and the Depart-
Went jg set out in a return to the House of Commons dated 8th March, 1880,
(not printed). These freighting parties had been prevented finishing work
for Mr. Fuller, as provided for in the contract with him, and theysued him
in a court in Manitoba, recovering judgment againts him for their damages.
Hts claim against the Government was for reimbursement. It was not
allowed in full, but he received about half the amount that he had expended,’
and his claim was finally arranged by a payment of $1,367. When he first
took his supplies upon the ground rcady to proceed with the constractiom
of the line, it was not located, and he deposited his supplies at a place
Which turned out to be at some distance from the line as finally 4dopted.
This necessitated a second transportation, and he claimed to be reimbursed
for this. His demand was satisfied by payment of a portion.
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After the construction of the line, abont twenty miles of it was burned
down by prairie fires on two occasions. This resulted in interruptions and
thg Government deducted from the contractor's allowance for maintenance
$960 on this account. This was the most serious omission in the main-
tenance of the line according to the contract, and on each occasion the line
was put into working order as quickly as possible after the fire. The con-
tractor has been allowed to operate the line and take the receipts as his
compensation. No tariff having been arranged between him and the
Government, he established one to suit himself, at §1 for ten wordsor
under, and seven cents a word over ten without reference to digtance.

At one time he made a proposal to operate the line on specified terms,
and the following Order in Council was passed :—

* Copy of a report of a Committee of the Honourable the Privy Council, approved by I's
Excel'ency the Governor-General in Council on the 18th March, 1875.

“On a refort dated 17th March, 1875, from the Hon.the Minister of Public Works,
staticg that the.only portion of the Canadian Pacific Telegraph line for which arrangements
bave not teen made for ope-ating is that part lying between Fort Pelly and Edmontcn, for
which Mr, R. Fuller is contractor, and recommending that he be authorized to make sr-
180gerr ents with Mr. Fuller to operate the same on the same tarms as the other contractors.

Tte Commitiee submit ti e abcve reccmmendation for Your Excellency’s appreval.

Cerlified. = W. A, HIMSWORTH, C. P. C.

This did not lead to an agreement, and Mr. Fuller has worked the line
without any recompense, except that which he has derived from busi-
ness overit. Working it upon these terms has been a loss to him.

A report from Mr. Fleming, dated 18th January, 1879, states that he
had communicated upon the subject with Lieutenant-Governor Laird, who
would be well informed on it, and he had found that the line between
Livingstone and Battleford had been in pretty regular working condition;
that the number of days on which communication had been broken was
twelve for the previous year; that between Battleford and the western
end, Edmonton, the line had been down for fifty days in the same period.
Deduction from the price of maintenance was made on this proportion,
upon the said report of Mr. Fleming. In this same report Mr. Fleming
stated that Mr. Lucas had inspected the line from end to end, and had
found certain defects which it would cost about $6,000 to remedy. This
sum wgs for the time kept out of moneys going to Mr. Fuller.

We find that the contract has been fulfilled as well as could be ex-
pected under the circumstances, and that for such default as there has been,
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the Government has kept back from Mr. Fuller out of moneys payable to
him, such amounts as were, from time to time, considered to be sufficient to
Protect the public interest.

Up to the 30th June, 1880, the following sums have been paid on this
oontract :— ‘

soth Jnne, 1876..-.-.-v0 B0 00 I 00r 00000 PP sepnnteEe s $76!950
do b - i (TR vereenenesens 21,400

dO 1878 ...................... LYY T 0000000 su e 87250

do 1880...... ... etees seenvserennen venere ans 14,000
Construction .....ccovveevevervneivnnnen s $ 15,600
Maintenance .....ceeveeere vvvnoeonn onnnnn 21,677

$137,277

Co~NTRACT No. 3.

Telegraph Line.

By this contract, dated the 10th of November, 1874, Irancis Jones
Barnard undertook to construct and finish, according to the specification or
memorandum marked “ A ” attached to the said contract, the line of tele-
graph along that certain section of the general route of the railway known
as gection 4, between the existing telegraph office, at Cache Creek in British
Columbia, and Fort Edmonton, about 550 miles, and as more fully described
in the said contract, and also to maintain the line in good running order:
and to operate the same for five years from the date of its completion, the
Whole to be finished ready for use on the 2nd October, 1876, receiving
for the said works $495 per mile for construction, and for the
Maintenance and operation without profits $46.50 per mile per annum ; and
he farther undertook to keep an accurate account of the receipts or messages
&nd pay over the same to Her Majesty. Cache Creek is a point in the
valley of the Fraser River, and on the then existing telegraph system in.
British Columbia. .

In the schedule of all the tenders concerning telegraph lines opemed
on the 7th of August, 1874, by Mr. Trudeau, Mr Braun and' Mr. Fleming,
a8 well as in the subsequent report of the 10th of August by Mr. Fleming
alone, the six lowest tenders concerning section 4, the one covered by this
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contract, are said o rank in the following order, the lowest being given the
first place 1=

1. W. R. Macdonald.

2. Waddle & Smith.

3. F. J. Barnard.

4. G. W. Wright.

5. Mackenzie, Grier & Co.

6. Mitchell McDonald & Co.

Mr. Fleming’s first report, recommending any action upon the tenders
for the telegraph line, is dated the 12th of August, 1874. In that he deals
with the expediency of letting the line in separate contracts for separate
sections rather than by one contract for the whole, and he also recommends
the acceptance of certain tenders for respective sections. Amongst others,
he recommends the acceptance of F. J. Barnard’s tender for the section
covered by the present contract. In that report he gives his reasons for
advising the Minister to pass by the tender of W. R Macdonald, the lowest,
as well as of Waddle & Smith, the second lowest. In his view the offer of
W. R. Macdonald was so low, and the time within which he would under-
take to complete the work so short, that he had grave doubts as to the
tender being bond fide. He pointed out that the tender of Waddle & Smith
did not seem to be a proper one to accept because those gentlemen were the
lowest in their offer for section 5, which, if awarded to them, would require
all their energies to complete, and-as section 6 extends from Fort Garry to
Lake Superior, while section 4 is for a great extent beyond the Rocky
Mountains, he deemed it not advisable to place both sections in the hands
of Waddle & Smith. He reported that Mr. Barnard was well and favour-
ably known in British Columbia, and believed to be possessed of sufficient
energy and resources to carry out anything he wounld undertake, and there-
fore he had no hesitation in recommending that section 4 be placed in his
hands. This recommendation was adopted by the Minister, and directions
given to the Engineer in Chief to communicate with the respective parties
accordingly, The contract was formally awarded to Mr. Barnard in Sep-
tember, after which it was prepared and sent to Lritish Columbia for
signature, and was executed on tha 10th of November, 1874. The Order-in-
Council prescribed by the Statute relating to public works as a condition
precedent to passing over the lowest tenders, was omitted in this case.

The contractor proceeded with his work towards Kamloops on the
line indicated as the adopted route for the railway. About five months
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after the date of the contract the work under it was stopped by the follow-
ing telegraphic message :—
: “ Orrawa, 9th April, 1875.

“ Discontinue building of telegraph line British Columbia under ccntruet with this
Department. You will not be called upou to proc ed with the work for some mooths, A
what price would, you erect telegraph, say 43 miles, from Quesnel on old teleg-aph trail, and
clearing twenty feet wile.

«F, BRAUN,
% Secrelary.
“To F. J. Barvarp,
“ YVictoria, B.C.”

This discontinuance led to a correspondence between Mr. Barnard and
the Department on the subject of damages, which he suflered in conse-
quence of the unexpected stoppage of his works, as well as the steps taken
in view of future operations under his contract. We do not deem it neces-
sary to set out this correspondence or the contention of the contractor in
regard to the position in which he was placed by this action of the Depart-
ment, for the reason that it has since been made the subject of a claim
against the Government, and has been referred, under an Order in Council,
of the 30th of May, 1879, to one of the official arbitrators. The claim was,
at the date of our commission, still unsettled and under consideration in the
Department of Justice.

Correspondence took place between the contractor and the Department
concerning the continuation of work under his contract which, however,
led to no understanding, and finally on the 22nd of April, 1879, an Order
in Coancil directed the work undertaken by Mr. Barnard under his contract
to be taken out ofhis hands, under its second clause. This was accordingly
done after proper notification to him by the Secretary of the Department.
As to letting this contract, we are of the opinion that the recommendation
of Mr. Fleming to the effect that the work should be placed in Mr. Barnard’s
hands, under the circumstances detailed by him in his report of, he 12th of
August, was a proper one in the public interest, and that at that time
there was no more economical method of accomplishing the proposed work
within the reach of the Department. Mr. Fleming, in his evidence before us,
states that Mr. Barnard had done some work between Cache Creek and
Kamloops before he was stopped by the order from the Department. This
distance is about fifty miles, and he also states that the line which was in the
Year following directed to be built by Mr. Barnard under his contract, was
not upon the line originally contemplated, at the time the contract was
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entered into ; that it was between Téte Jaune Cache and Fort George, on
another route altogether ; that the starting point of that line was a long
way —about 200 miles distant from the nearest work which he had done
when he was stopped, and that this direction was not within the original
terms of the contract. We therefore arrive at the conclusion that up to the
9th of April, 1875, Mr. Barnard was following the terms of his contract,
and that the direction given to him in the year following, was not according
to the original understanding of the partics to the contract. We have

avoided enquiry into the particulars or the validity of his claim against the
Government.

Up to the date of our commission the following sums had been paid
on account of this contract :—

30th June, 1875.........ceoeeennnne rereeeieencnaens $ 8,000 00
“ 1876, cciiiieiiererreen sorennnt sennee v 10,284 91
“ b R & (O S PR 8,900 00
“ 1878.ceeeninne vsst sas sasane sesasn sossas 7,016 09
“ 1879..ceeieins eereenerarenes seanse sonren 7,700 00

TOAY v veeeees veeereess veeeeneee aa $41,900 00

CoNtracT No. 4.

Telegraph Line.

By this contract, dated 9th February, 1875, Adam Oliver, Joseph
Davidson and Peter Johnson Brown, undertook to construct a Telegraph
line between Prince Arthur's Landing and Red River (about 420 miles),
according to the speoifications or advertisement and memorandum attached
to the contract, and as more fully described in the said contract, and also
to maintain the line in good running order for a period of five years from
its completion, receiving therefor per mile, $590 for woodland, and $485
for prairie.

Mr. Thomas Wells, g} Barrister of Ingersoll, was a silent partner in this
firm, known as Oliver, Davidson & Co.

The schedule of the tenders made as hereinbefore mentioned on Tth
August, 1874, by Mr. Trudeau, the Deputy Minister, Mr Braun, the Secre-
tary, and Mr. Fleming, the Chief Engineer, as wellas the report upon them
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Wade by Mr. Fleming on the 10th of that month, stated correctly that the
8ix lowest were as follows :—
Msr

: s Maintenance per Time for
Tender. Coastruction. Annum. X completion,
— : — -
$ $ )
Waddle & Smith, Kingston. ......e. ........ 189,120 | $5,040 and profits | 500 miles per year.
or mote.
Button & Thirtkell, Lindsay ............ ..... 214,950 Included in con- | 2 years.
struction.
Button Thompson & Co., Brantford...... 243,153 | . | e
lflon, Glass & Fleming, Ottawa ......... 253,080 Included in con- | July, 18176.
struction. !
,‘lckenzxo, Grier & Co., Toronto...........i$288,870and profits 70,000 1st Sept , 1876.
B Fuller, Winnipeg coceeeecsaescecrne cercvnnn 315,000 22,500 14 months.

Messrs. Waddle & Smith having been offered the contract, a corres-
pondence took place between them and the Government concerning the
8ecarities to be given before the contract was entered into.

This correspondence shows that they offered as such security a
mortgage on real estate, which was executed by one Mrs. Sellick as a surety,
but which before being accepted as sufficient was withdrawn by her; after
the withdrawal, the Deputy Minister of Jastics, n a letter dated 6th
November, 1874, asked to be informed by the Minisicr of Public Works
whether or not further time was to be given to the tenderers to complete
their securities.

Mr. Braun in a letter dated 4th November, 1874, to the Minister of
_ Justice requested that all proceedings had with Messrs. Waddle & Smith
should be cancelled, and stated that *the Minister would proceed to the
consideration of tenders put in by other parties. ”

We have not been able to discover any correspondence or notice con-
nected with security by this firm beyond what is printed in the Blue-Book
return to the Senate, dated 14th March, 1878, and which does not show
that either before or after Messrs. Waddle & Smith took steps towards
farnishing securities, there was any notification to them of a definite period
within which it will be necessary to complete their security.

Mr. Waddle, one of the firm, was a witness before us, and then stated
that he never had the impression that time was a material element in the
arrangement, but, on the contrary, that from what had been said by the
departmental officials on the subject, he was led to understand that there
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wasno desire on the part of the Government to have the contract executed
until after the end of that year. His evidence also proves, that he had ne-
gotiated and arranged at the beginning of December for finding other security
to fulfil the requirements of the Government demand. That he went to
Ottawa about '1th December to conclude arrangements connected with the
contract which he then expected to get, and he there learned for the first
time, that the Government was no longer willing to deal with him. He
further said that he had on that occasion conversed with Mr. Mackenzie,
the Minister of Public Works, and had set up the contention that he had
not been notified {o give security within a stated time, and was then prom-
ised by Mr. Mackenzie that if the parties then negotiating with the Depart-
ment for the contract failed to give the requisite security, he (Waddle)
should have the next opportunity of getting it.

As a fact this was about seventeen days after the Department had
offered the contractto Sutton & Thirtkell, higher tenderers, and negotia-
tions were then pending for an extension of the time within which they
might furnish security.

In corroboration of Mr. Waddle's assertion concerning the willingness
of the Government to defer making the contract, there is a letter from the
Engineer-in-Chief to the present contractors, Oliver, Davidson & Co., dated
29th December, 1874, before that firm had offered any security, informing
them that the matter conld be closed at any time convenient to them to go
to Ottawa. ‘

Mr. Mackenzie, when before us as a witness, was informed of Mr.
‘Waddle's assertion that a higher tender was taken up without his firm hav-
ingbeen informed that their opportunity would end at any specified day. He
did not remember that there had been any such contention, and did not
believe that there was any foundation for it, mentioning Mr. Trudeau's
carefulness in such matters, apparently as areason for his belief.

Mr. Trudeau was recalled after this evidence from Mr, Mackenzie, and
testified that he could find no correspondence beyond that which was pub-
lished, and had no reason to belicve that there was any. This fails to show
any notification to Waddle & Smith, or to any one on their behalf, to the
effect that they would lose their position unless security should be pro-
vided by them in a specified time.

The evidence leads us to say that in this case after the tender of
Waddle & Smith, which was understood to be the lowest, was accepted by
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the Department, it was passed overin favour of Sutton & Thirtkell upon the
ground that Messrs. Waddle & Smith had failed to furnish the requisite
security, the fact being that the last named firm had never been notified of
any day, before which they were required to complete their security.

On the 20th of November, 1874, the Secretary of the Department tele-
graphed to Messrs. Sutton & Thirtkell, at Lindsay, from which place their
tender was dated, asking whether they were still prepared to execute the
works for the price named in their tender and to furnish the necessary
security.

This firm was composed of R.T. Sutton, of Brantford, and W.J. Thirtkell,
of Lindsay, upon the understanding between them that the latter should
have no real interest, but should allow his name to be used solely for
Sutton’s purposes. Thirtkell had left Lindsay before the 20th November,
1874, and was then living in the United States. On the 24th November,
1874, the Secretary received a telegram, “ Yes,” from R.T. Sutton. After
this, several communications, gome by telegraph and some by letter, passed
between the Department on the one part and Sutton or his solicitor on the
other part, by which the time for putting in the mnecessary security was
extended until the 19th December, 18'74. All but one of these communica-
tions are printed at pages 6 and 7 of the Blue-Book return to the Senate,
dated 14th March, 1873, and will show the steps in this negotiation up to
16th December, 1874, when an extension of three days was asked on
behalf of Messrs. Sutton & Thirtkell. That one, a material link in the
story, is produced from the records of the Department. It is as follows:—

“ By Telegraph.
' “()rrawa, December i6, 1874
4R, T. Surrox, Brantf rd,
« Minister grants three days' delsy asked for.
“F. BRAUN,
“ Secretary*”’

- Mr. Sutton, the proprietor of the rights acquired under the tender of
Sutton & Thirtkell and the extension thus granted, not being able to find
the required security, proceeded forthwith to negotiate with other parties
in order to secure some of the profits which seemed within his reach, and
he succeeded in completing an arrangement with Oliver, Davidson & Co.,
the present contractors, by which they were within the given time to do
all that was necessary in order to secure the contract on the accepted ten-
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der, and they agreed to fulfil it, taking for their own use three-fourths of
the profits, and paying over the balance to Mr. Sutton.

There is conflicting evidence upon the question whether Mr. Sutton’s
first approach was made to Mr. Oliver and Mr. Drown at Ingersoll, or to
Mr. Davidson at Toronto, where Mr. Sutton saw him and Mr. Oliver
together.

However this may be, it is clear that very soon after getting the tele-
gram extending until the 19th December, 1874, the time within which
security should be given in support of the Sutton & Thirtkell tender, Sut-
ton went to Toronto and saw there Mr. Oliver and Mr. Davidson, two of
the present contractors; upon which occasion an arrangement to the
effect above mentioned was closed ; but not reduced to writing. The time
left within which the security was to be provided was then so short, that,
on the evening of that same day, Mr. Oliver, Mr. Davidson and Mr. Sutton
took the the train for Ottawa, and arrived there before the extension of
time granted to Sutton & Thirtkell had expired. On the 19th December,
18'74, Messrs. Sutton, Oliver & Davidson were in Ottawa, and Messrs.
Oliver & Davidson then went together to the Department of Public Works;
while there they saw Mr. Fleming and conversed with him on the subject.
They remained in Ottawa but one day, leaving the same night; before
leaving, Mr. Oliver, according to the belief of Mr. Davidson, saw the Min-
ister concerning this contract.

The first tender higher than that of Sutton & Thirtkell, was that of
Sutton & Thompson, the latter firm being composed of the R. T. Sutton
aforesaid, and Mr. William Thompson, of Brantford, upon an understanding
between them, as Mr. Sutton says, that Thompson was not to be a full
partner, but was lending his name to strengthen the firm, and that Sutton
should pay him for so doing

The contract finally entered into with the Government is at the price
named in the higher one of these tenders, higher by $28,200. We have
endeavoured to learn what prevented the Department from closing with
these parties on the basis of the Sutton & Thirtkell tender, and how it was
that Messrs. Oliver, Davidson & Co., procured an arrangement much more
advantageous to them than that which they came to Ottawa to make.

We have met with much difficulty in the attempt to ascertain what
actually took place on this occasion between any one on behalf of these
gentlemen, and those who acted on the part of the Government.
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Mr. Sutton, as a witness, says he did not himself converse]with any
one at the Department, it having been understood that Mr. Oliver and Mr.
Davidson wouid undertake that part of the proceedings. Mr. Oliver, the
only one who is said to have communicated personally with the Minister,
has been in such bad health since the commencement of our investigation
that it was useless to call him.

Mr. Davidson, as a witness, says that he and Mr. Oliver saw Mr.
Fleming in his office, and talked together on the subject; but he says he
remembers nothing being mentioned about the standing or the prices of
different tenders, and that the principal information which he gained from
Mr., Fleming was concerning the character of the country to be crcssed by
the line, and the fact that the “ Government always fell back on the lowest
tender;” he thought, however, that Mr. Fleming said he would recommend
the giving of this contract to his firm.

Mr. P. J. Brown, as a witness, gives his recollection of the negotiations
between members of his firm and Sutton, and of other matters, but is mani-
festly astray concerning some of them. He says that Sutton first approached
his firm by meeting him and Oliver with the telegram from Mr. Braun nam-
ing three (or five) days within which the security might be fnrnished;
that the time being so short he and Mr. Oliver went to Toronto and pur-
chased for that purpose $10,000 of Federal Bank stock, and Oliver went on
at once to Ottawa and closed the arrangement within the days first named
in the telegram ; as a fact, these days ended on 19th December, 1874.

Thero is a letter to Mr. Fleming from this firm dated 5th January, 1875,
asking what security will berequired by the Government and proposing,
1o give, as their first choice, their individual bonds; as their next choice,
mortgages on their real estate, and stating that they had no munieipal
debentures.

And another from the same firm to the Minister as late as 9th February,
1875, enclosing an executed duplicate of the contract, and, as the security, a.
certificate for $10,000 of Federal Bank stock ; in this they say they had in-.
tended to deposit municipal debenturesbut could not agree as to price, and
had afterwards procured the bank stock. We do not think this consistent
with the view of Mr. Brown, that he and Mr. Oliver purchased the Federal
Bank stock, and then Mr. Oliver at Ottawa closed the arrangement within

the time (ending 19th December, 1874), given by the tclegram to Mr.
Sutton.
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This correspondence, and the evidence of the other parties, makes it
plain to us that Mr Brown’s recollection is at fault, and we are con-
sequently led not to rely on his version of this matter where it differs from
theirs.

Mr. Brown is not within his own knowledge cognizant of the occur-
rences at Ottawa, and on this subject we can get no light from his evidence.

Mr. Burpé saw, in Mr. Fleming’s office, some of the gentlemen who have
been named as visiting Ottawa on this matter, but, not being present in the
room, he did not hear what passed between them and Mr. Fleming.

Mr. Fleming, as a witness, has told us that his memory is not good.
Messrs. Oliver & Davidson both conversed about this matter with him on
the 19th December, and the letter hereinafter mentioned and dated on the
24th of that month came from their firm, but there are no written records
of ‘any of the steps in the proceedings, which led up to the decision which
forms the snbstance of Mr. Fleming's answer to them on the 29th, also
hereinafter set out, and he fails to give any clue concerning them ; he has
no recollection on the matter beyond the fact that some of them were in his
office more than once, but he cannot say, * whether it was Oliver &
Davidson or a gentleman named Brown.”

On being reminded by us of the part he had taken in this corres-
pondance—by which Oliver Davidson & Co., had been allowed to get
Sutton & Thompson's position, Mr. Fleming said he wished us to understand
that from first to last he had nothing to do with making contracts, unless
he was specially asked to interfere—that in this case he had probably gone
to the Minister, or Deputy Minister, or Mr. Buckingham, to enquire if the
thing could be done so that he could answer the letter, but we understood
him to state this probability as a surmise.

Mr. Trudeau, as a witness, informed us that dealing with Oliver,
Davidson & Co., under the circumstances in which they assumed to have
the rights of Sutton and Thompson, that is on the assertion in their letter
of 24th December, was not according to the usual practice of the Depart-
_ment-that he cannot give any reason for this being made an exception,
and that though he was aware of the irregularity of the case, he did not
enquire into it, because the transaction was managed by the Minister.

Mr. Mackenzie being questioned as a witness concerning the letting of
this contract, says he does not remember the particulars of the case ; that he
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does not think he himself ever arranged in regard ta, contracts, and that he
can give no explanation further than what is contained in the records of the
Department.

After this we notified Mr. Trudeaun of the substance of Mr. Mackenzie's
evidence, and asked him to investigate the matter carefully so asto give us,
if possible, some account of what took place at the Department at the time
this matter was being arranged with Mr. Oliver or Mr. Davidson, or any
other person on behalf of that firm. On being recalled as a witness, he
said that he had nothing to add to his former evidence, that he did not think
he took any part in the matter.

. Doth Sutton and Davidson testily that the price talked of between them
at Toronto was lower than that which they obtained under the contract.

When Sutton and Oliver and Davidson reached Ottawa, there is reason
to believe that Sutton himself was ignorant of the fact that there was no
intervening tender between that of Sutton & Thirtkell and the higher one
of Sutton & Thompson; he said he thought he first learnt that fact from
Oliver & Davidson.

Davidson testifies that when they left Ottawa they d1d not know posi-
tively that they would get this contract (at the higher price), but he
“ thought the thing was looking that way.” :

Sutton says his first arrangement was that Oliver & Davidson were to
“ go in with him” on the Sutton and Thirtkell tender (the lower one), and
he thinks it was verbally arranged while they were at Ottawa, between
some of them and the Government, that the Sutton & Thirtkell tender
should be set aside, and the one from Sutton & Thompson taken, because
they went back after the arrangement to “ get things into shape.” and he
thinks there was no doubt that the arrangement was accepted by the
Government.

In addition to the fourth share of the profits which were promised to
Sutton when he first arranged with Oliver & Davidson on the basis of
the lower tender, they did in fact, before the contract was obtained on the
higher tender, pay him a further sum of $800, which he said “ had to go
to Thompson,” and that amount, or part of it, was paid to Thompson for an
assignment of his interest in the higher tender.

This transaction with Thompson was no part of the original amng"'
ment, and was an unserviceable expenditure unless these parties after
reachixiag Ottawa learnt that it was advisable to get into Thompson's position.

0
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" After the date of the visit to Ottawa by Sutton, Oliver & Davidson,
the first step recorded in the Department concerning the substitution of the
higher tender is the following letter :

¢ INGERSOLL, 24th December, 1874.

4 My Diar Sir,—We now arranged to carry out the tender of Sutton, Thompson & Co,
of Brantford, for section 5, Canadian Pacific Telegraph, What time would be convenient to
have the matter closed with the Department ? Could it stand over until after the Ontario
elcctions ? Please advise and oblige yours.

' ’ % (Signed)  OLIVER, DAVIDSON & CO.,

By A. OLivER.
« To S, FLeMING,

“Chief Engineer, C. P. R.”
This was answered as follows : —
# CaNapa Pactric RaiLwary,
% OrvICE OF THE ENGINEER IN-CEIEF,
“Orrawa, 20th December, 1874,
% GeNTLEMEN,—1 have your letter of the 24th inst, with respect to the construction of
the telegraph beiween Laks Superior and Manitoba.
% This matter can be closed at any time convenient to you to come here.
“ Yours (ruly,
*¢(Signed) SANDFORD FLEMING.
# Ouiver, DavinsoN & Co., Ingerso.l.”’

The phraseology of the letter of the 24th December, the word “now”
occurring in the original, conveys to our minds the impression that it was
intended to inform Mr. Fleming of the accomplishment of what had before
then been spoken of between them as an uncertainty—and that what was
alluded to was the assignment from Thompson, a matter which became
desirable only after their interview on the 19th of December.

After this Mr. Oliver went to Ottawa without any of his partners and
secured the contract, which was executed in its present shape on or about
the 9th of February, 1875.

Sutton at some time gave a letter to Mr. Oliver to bo handed to the
Government to the effect that he refused to carry out the Sutton & Thirt-
kell tender, ¢. e., the lower one. The date of this is not given.. No trace of
its date or contents is to be got from the Department.

Sutton said he thought there was no document assigning the interest
of Sutton & Thompson to Oliver, Davidson & Co. It was left principally
to Oliver to arrange with the Giovernment to get the contract.

This much is evident—that on the 19th December the time expired
which had been granted to Sutton & Thirtkell for furnishing security. The
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Parties representing that firm were in Ottawa with the intention of carry-
ing it out. They omitted to do so, and yet the omission was followed by
no such departmental action as was regular and usual in such cases.

Sutton & Thirtkell were not officially discarded, nor Was the contract
offered to the tender next higher than theirs. The reason for this to be ex-
tracted from the evidence is that the higher price would go to a firm which
comprised a person, who had not been a party to the bargaining up to that
time, and whose rights must be disposed of or acquired before Oliver,
Davidson & Co. conld be sure of the higher sum. The transaction was
apparently kept open that this might be accomplished if possible.

The official records show :—

(1.) No decision to discard the Sutton & Thirtkell tender ;

(2.) No reason for such a step ;

(8.) No communication to Sutton & Thompson, or any one on their
behalf, that the Government proposed to adopt their tender until after
Oliver, Davidson & Co, on 24th December, communicated the fact that
they had acquired the position of the higher tenderers ;

(4) No assignment of the interest of Satton & Thompson (the higher
tenderers) 1o Oliver, Davidson & Co; ‘

(5.) No decision that Oliver, Davidson & Co. were entitled to take the
standing of Sutton & Thompson.

Owing to the lack of direct evidence found in the statements of the
four witnesses who were pecuniarily interested in this contract, and to the
bareness of the records of the Department, 'oonpled with the defective
memory of its officials, we have to draw our conclusions partjally from cir-
cumstantial evidence.

We think there is reason to believe that on the 19th December, 1874,
Mr. Oliver and Mr. Davidson, under arrangement to that effect with Mr.
Sutton, visited the Department of Public Works, intending to take this con-
tract on the tender of Sutton & Thirkell, and to provide the requisite security
Within the prescribed time ; that while at the Department, they learned that
higher price might be obtained if they counld procure the standing of Sutton &
Thompson ; that, being uncertain asto the accomplishment of this, they didnot

forego their position in regard to thelower tender ; but they afterwards secured
103
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an assignment from Thompson which, with Sutton’s acquiescence, then
gave them the desired status; thatno reason for this substitution is recorded
or can be ascertained.

The evidence leads us to conclude that in obtaihing this contract the
contractors got undue advantages.

(1) Lower eligible tenderers (Waddle & Smith) were passed over with-
out being allowed any specified time for furnishing the requisite security.

(2.) The dontractors got a higher price than that at which they were
willing to take the contract.

(3) That the Department had the opportunity of entering into the
contract with these same contractors for the same work at a cost $28,000
less than the amount agreed to be paid to Messrs. Oliver, Davidson & Co.

The evidence does not disclose the reason for paying the higher price.

Towards the completion of the construction under this contract, an
arrangement was made by which the contractors were to operate the line.

A Y

On the 3-d May, 1876, Mr. Fleming made the following report : —

“ Orrawa, May 3rd, 1876.
f« F, Bravy, E:q.,
Secratary Public Works Department.

“ SméOlfver, Davidson & Co., contractors, for telegraph consiruction between Lake
Supetior and Red River, have made an offer to operate the live as it advances from both ends,
furnishingoftices wheie no bu'ldings exist, batteries, instruments an1 operators, for ten dollars
($10) per mile per annum ; all messages on Government business to be froe, they receiving
in sddition to the $10 per mile, what profits they may earn from outsidars, charging them the
same rates as the Montreal and Dominion Telegraph Companies.

“ This yroposa’, if concurred in, would ! e & great convenience in connection with the sur-

V€ys and construction of the railway and es the charge per mile does not seem unreasonable,
I would recommend that the offer be accepted.

Yours truly,
(Sigaed) SANDFORD FLEMING.”

This was followed by an Order-in-Council to the following effect :—
4Cory of a Report vo.f‘ & Committee of the Honourable the Privy Council, approved by His

Excellency the Governor General in Council on the 19th May, 1876,

« On a memorandum, dated 13th May, 1876, from the Hon. the Minister of Publ'c Worke,
reporting that Messre. Oliver, Davidson & C». , coatraotors for telegraph coastruction between
Lake Supericr an‘l Red River, bave offered to operate the line as it aivances from both ende,
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farnishing «fHices where no buildings exist, batteries, instrumenta and ogerators, for $10 per
mile per annum ; all messages on Government business to go free,—they receiviog what profit s
they may earn from the public who are to be charged at rates similar to those of the Montrea
and Dominion Telegraph Companies. - :

“That said terms appear to be reasonable, and that the frce use of the telegraph line by
Government would be of great advantage in connect'on with surveys and comstruct'on of
Pacific Railway,

#“The Minister, therefore, recommends acceptance of said offer, the contract to be ter-
minable on givirg six months’ notice t> the contractor at any time and the piyment for any
part of a year to be at above rate.

“ The Committee submit the above reco ::mendation for Your Exceilency’s e pproval.

W. A, HIMSWORTU, C.P.C»

By letter of 10th June, 1876, the offer of Messers. Oliver, Davidson &
Co, was accepted ; but the portion of the line between Selkirk and Rat
Portage was not handed over to them, because it was being worked by Mr.
Rowan, the District Engineer, and his spbordinates on behalf of the Govern-
ment. The western end of the line covered by this contract was well
constructed as far as Whitemouth ; beyond that the country is difficult and
there the line was not so well constructed. In many places the tops of the
trees were cut off, and the wires stretched over them. This had the effect of
killing the trees, and the roots decaying, caused the supports and the wires
to fall together to the ground. Mr. Brown, one of the contractors, testified
that in the construction the poles were placed in the middle of the road-bed,
Particularly on section B; that he asked permission to move them at the
expense of the Government, which was not granted, but the contractors for
the railway were allowed to do so, and this was done, but not well done,
cansing trouble. On section 41 he said that the excavation had taken place
about the foot of the poles, and that the amount of earth left being insuffi-
cient to support them, they were blown down by the wind. The principal
portion of the poles on this section was of better wood than on section
No.1. Mr. Rowan, the District Engineer at Winnipeg, said that the main-
tenance of this line had been very poor, especially that portion of it east of
Rat Portage, and that this fact had materially interfered with the business-
connected with the railway, serious delays having occurred which resulted
in loss to the work. He had means of communicating directly from his
office over this line, and the manner in which it had been maintained Was
therefore, continnally within his knowledge. The ordinary habit was that
messages would be repeated at Rat Portage, but this was not invariably
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the case. He testified that the line was out of order, and not sufficiently
maintained for about one-sixth of the year. The following report was
made by Mr. Gisborne, of the Telegraph and Signal Service : —

“TELEGRAPH SIGNAL SERVICE.

“ Caxapia¥ Pacirio RamLway,
“ OFFIOE OF TnE ENGINEER IN CHIEF,
% O1TAawa, December 29th, 1879.
uSte—After a careful perusal of the contract aud correspondence relaling to Messrs.
Oliver, Davidson & Co.’s contract for the construction snl maintenance of the Telegraph

line between Fort William end Selkirk, ani alss of their after agreement to operate the
eane, [ have the houour to report :—

* Irt. That the insulators, &e., (as per s7mple placed before me for inspection) were cer-
tainly not of the best quality commonly used, as required by contract. 2nd. That the line (as
represented to me) has been very badly consiructed, and was and is very inefliciently main-
tained—for exampls, tho wiris are reporie 1 to have been down, ’

v

“19 days during September, 1878.

19 % October, “
14 ¢ ¢ " November, *¢
10 « % December, *

“Since which dates no returns (so I am infcrmed) have been made to the Department ss
ordered by Mr. Sendford Fleming. Iam also informed by Engineers who bave lately trav-
ersed the line, that it is in a most deplorable state of repain.

%1t is my opinion, therefore, that the application of Messra. Oliver, Davidson & Co, their
sucoessors &nd assigns, for a return of the $10,0° 0 depoeit account contract, or of the 10 per
cent. drawback, or any portion thereof, or for any payment account operating the line is in-
admissible at present, and that no further payment should be made until the line has been
inspected and its operation spproved by your Superintendent.

“1 have the honour to be, Sir,
“ Your most obedient servant,
“F. N. GISBORNE,
“ Superintendent of Telegraph and Signal Service.
* The Honourable
“ The Minister of Railways and Cana's.”

We are not able to say whether these contractors have fulfilled their

contract according to the legal construction of it. We find that they have
not constructed a good line. By their contract they bound themselves to
maintain the line in good running order for a period of five years from its
completion. Up to the date of our Commission they had not done so. The
following sums were paid on this contract up to the 80th June, 1880 :—
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30th June, 1875 . ccceves verierireneieetaeiunninn connvnans $ 2,140
€ 1876 umreeeeneverens ereerenneereers eeeeeas . 49,410
« b R Y (U e 89,450
“ T8 B euene ceeeescrtens carnes aereonse varnsn aes 88,600
¢ 1879 iieieneiiriiiie trranes eemassens sasene 38,500
« bR 2,200
Construction ..oiveeee.vveiinieeiieres covein cveecieeeens $215,300
Maintenanoe vueee coveeiinnent verninn e e 3,368

Totalieeeerie i s $219,168

ConTracT No. 5.
Railway Construclion.

By this contract, dated 80th August, 1874, Joseph Whitehead nnder-
ook to do the necessary excavation and grading on the Pembina Branch at
the rate of 22 cents per cubic yard, in the manner specified in the said
contract. The work was started hurriedly in consequence of reports made
to the Government by people of influence in Manitoba, that numbers of
Persons were in very distressed circumstances, owing to the grasshopper
Plague, and Mr. Rowan, the District Engineer at Winnipeg, was ordered to
make an examination and to locate a line between Emerson and Winnipeg,
on which work could be commenced immediately, following as much as
Possible one of the road allowances between the two points named. On
the 8th of August, 1874, the Government advertised, asking for tenders for
the grading of the Pembina Branch. between the international boundary
and a point opposite the town of Winnipeg. Specifications of the same
date were furnished for the use of tenderers. These showed that the work
to be undertaken would not be over so great a distance as snggested by the
advertisement, and that the work to be actually done was divided into
two sections: No 1,the southern section, passing through townships 2, 3, 4
and 5, about 24 miles ; No. 2, the central section, through townships 6, 7, 8
and 9, sbout 24 miles. The work was the excavation and grading necessary
to form a road bed, leaving openings at streams for the subsequent insertion
of bridges. The tenders included only one item, which was & price per
cubic yard for this work. They were opened on the 26th of August, the
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day after that named for their receipt. Twenty-one tenders had been

e:nt in, ranging in their prices from 21 centsto 59 cents per yard. The three
lowest were those of : ’

(L oPeaCh it ciivee ettt ciiiiies veneieens saeeeeneneeeseen AL 21 cents.
Joseph Whitehead ....ccoo viiiiiiii i e e, at £2 cents.
A . QAT cee cvveeerrere soteut sesensnsn sonsoncnsers sosasssas sonnns at 22 cents.

On the same day, Mr. Peach was requested to see the Minister on the
subject of his tender. Oa the 27th, the day following, Mr. Peach wroto
intimating a fear that he could not give the security required, and asking
a delay until he could hear from England. On the day following that, the
Secretary of the Department informed him that the delay could not be
granted. On the Tth of September, 1874, an Order-in-Counil authorized
the acceptance of Mr. Whitchead’s tender, and the contract was entered
into on that basis.

At the time that Mr' Peach and Mr. Whitehead were tendering they
were boarding in the same house in Toronto. An arrangement was made
between them before the contract was awarded to Mr. Whitehead, by which
Mr. Peach should go to Manitoba as a foreman for Mr. Whitehead. He did
so, and for his services received $100 a month and board. He afterwards
sued Mr. Whitehead in Manitoba, claiming that he was really a partner in
the transaction of this contract, but failed in his suit. The evidence before
us leads us to conclude that Mr. Peach was a stranger in the country, with
but little means; that Mr. Whitehead's obtaining the contract was not due
to any bargain made between them, having for its object the failure of Mr.
Peach to find the necessary security. In entering into this contract, Mr.
Whitehead was acting entirely in his own interest, not being associated in
name or in reality with any other person. At the time this contract was
closed the location of the line was not finally decided on, but no delay on
that account occurred, as the country to be crossed was easy and the engi-
neers were able tolocate in front of the contractor’s forces. The specifications
and the formal contract based upon them did not include all the work that
was afterwards done by Mr. Whitehead, nominally under this bargain.
The southern section mentioned in these documents did not include the
township in Manitoba next the international boundary, for the reason that
the railway connection in Minnesota was not then established, and until
that should be done no point of junction could be fixed. Similarly the
northern section did not inelude the route through the township next to
St. Boniface, because the precise line could not then be settled on.
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The work done by the contractor at the prices named in this contract
included portions of these distances so omitted, as aforesaid, from the speci-
fications.

Mr. Whitehead said that he started from the south side of Bishop
Tache's estate at St. Boniface, and went as far as the boundary line of the
Province.

We conclude that in obtaining this contract, the contractor got no

undue advantage, and that at the time of awarding it the Department had
no opportunity of securing the same work at a lower price.

A dispute arose between the contractor and the Government respecting
the measurement of part of the work, but it was settled to the satisfaction
of Mr. Whitehead, though at a sum less than that claimed by him, and the
contract was fully completed and paid for.

The expenditure under the contract has been as follows :—

To June 8Cth, 1875...ciiiutienriiens correceevenens $18,900 00
“ “ 1876, e preesnte vevens 175,965 60

“ R ¥ & SO RO UURRRRRR 13,298 00
Total oiverieeriiieetonscransonconnen $208,163 00

CoxTrscT No. 5 A.

Railway- Construclion.

Though this is numbered as if it pertained to contract 5, it was not
entered into until May, 1877, nearly three years after that one. There is
no formal agreement concerning the work done under the arrangement
which is distinguished in the records of the Department as contract 5 A.
Neither was there any understanding, verbal or otherwise, between Mr.
Joseph Whitehead, the party who has done the work, and any one on
behalf of the Government defining what was to be done. It was under-
taken under the following circumstances : —

In May, 1875, an arrangement was made between the l)epartment and
the Red River Transportation Company (sce contract 18) by which it was
provided that a quantity of rails (required for section 14) would be trans-
ported from Duluth to Selkirk. This was not accomplished owing itis
said, to the state of the water in Red River at and near the rapids north of
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‘Winnipeg. The Engineer-in-Chief submitted the following memorandum
and letter :—

& CaNaD1aN Paciric RalLway,
“ OFFICE OF THE ENGINEER-IN-CHIEF,
“Otrawa, 19th April, 1877.
* (Memorandum.)

“ Under tbe contract with Sutton, Thompson & Whitehead, the rails have to be furnished
them, in order that ttey msy proceed with the track-laying on section 14.

+ The rails would, of course, have to be delivered at some point on, or adjacent to the line,
say at Selkirk. There are now 918 tons at Selkirk, sufficient to lay about ten miles. It there-
fore becomes necessary to transport ag many as msy be required to that point from Winnipeg,
where they are now lying, '

“ The tolal quantity of rails required to lay the track, covered by the contract of Sutton
Thompson & Whitehead, is nearly 11,000 tons.

“ I gent a telegram a few days ago to St. Paul, enquiring of the forwarders there at what
rate they would carry the rsils from Winnipeg t7 Selkirk. I also telegranhed to the ssme
effect to Winnipeg, and have received replies.

‘An offer has come from Mr. Kitteon, the Manager of the Red River Transportation Com-
pany, offering to carsy the rails at the rste of $2.13 per ton (2,210 lbs.) provided his offer be
at once accepted, as the whole work will require to be dcne within the next five or six weeks,
if done at all by water this season.

%T1he cost of transporting these ra‘ls from Winunipeg to Selkirk, including the handling
between the river’s edge and the edge of the track, would probably be nearly $3.00 per ton,
which would come to over $30,000.

“Mr. Whitehead offers to do the gradiog on the extension of the Pembina Branch at the
same rate as bis original contract, and lsy the track at the same rate as the present contract
for sections 14 and 15. I have examwed tbe profile of the line, and am of opinion that, for
the present, the grade may be reduced in fome places about u foot, 80 as to decrease the

number of yards in the embankment to atout 8,000 yards per mile, and on this I bave based
the fell>wing estimate :—

Grading 20 miles at 8,000 ¢. yards; 160,000 o. yards at $ 0.22...... $35,200

Ties do do 45,000 do - 040..... 18,000
Track-laying, 20 miles......0...eveerverrernesreserssesrenseesenns 290.00...... 5,800
Bridging BLIeAIIS ........ecocrerervercsnsssressnsensesssssesereesnnresssossasssnse 1,000

TOlAlueuisieeransnnninesesnunrerniernsinanens cerereneeiene $60,000

“ From this it woulq appear that the track could be laid on the Pembina Branch at sub-
grade for only $30,000 more than the cost of transporting the rails ty water; and I would wish
to sugges', for the consideration of the Minister, whether it would not be better to enter into
the arrangement with Me. Whitehead.

“T do not mean that the northern end of the Pembina Branch should remsin at what I
bave called sub-grade, es in that condition it would not be so efficient ; but it would answer
the puryose of conveying material forward to the trunk line for some years to come, and it
must be borne in mind that there will be as much difficulty in getting rollingstock taken to
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Belkirk when it is required by-and-bye, as it is now in getting the rails down, unlees the
tranch be extended as now suggested.

“T would submit another reason why it would be advisable at once to carry out the above
suggestion. The line between Winnipeg and Selkirk passes a deposit of gravel suitable for
lallast, while the impression is that there is no material on section 14 suitable for the purpose.

% Then the contractor would be enabled to go on with this part of bis work at an esrly
day, if the track was laid as proposed, on the extension of the Pembina Brauch.

« SANDFORD FLEMING,
« Engineer-in-Chief."

f
# CavapiaN Pacirio RarLway,
“OFFICE OF THE ENGINEER-IN CHIEF,
“ OTTAWA, 2nd May, 1877,

“S1r,—With regard to the extension of the Pembina Branch, from Winnipeg to Selkirk,
a3 referred to in my letter of the 19th April last, and your communication of the 30th of tbe
same mcnth, I would suggest that, in order that there may be no misunderstanding as to the
terms upon which the work is t2 be done, an Order-in-Council be passe., accepting the pro-
posal of Mr. Whiteheal, and definiog the terms.

¢ As I understand the proposal is as follows :—The grading (not exceeding 8,000 yards per
mile) to be done at the price of Mr. Whitehead’s original contract for the Pembina Branch,
viz, 22 cents per yard. The other work t0 be done at the prices of Messrs. Sutton, Thomp-
son and Whitekeid's contract for section 15, vis: Ties, 40 cents each ; track-lsying and tal-
lasting, $290 per mile.

“ It will te necessary, I think, to view this matter in the light of a supplementary contract
for the Pembina Branch.

« Tt should not be done under the 15 coatract, as the account for the Pembina Branch
should be kept distinct from the main lice.

“ I am, elc., elc, .
« SANDFORD FLEMING.

“F. Bravy, Esq,
# Secretary of Public Works."

These were followsd by an Order-in-Council in these terms :—

“ Copy of & Report of the Commilttee of the Honourable the Privy Council, approved by His
Excellency the Governor-General in Council, on the 11th May, 1877.

“On a Report dated the 28th April, 1877, from the Hon. the Minister of Public Works,
stating that under the contract entered into with the contractors for section No. 14 of the
Canadisn Pacific Railway, the Government are required to furnish the rails to be used in the
laying of the track. /

“ That the weight of rails mecessary for that purpose is stated, by the Chief Eagine®r of
the Canadian Pacific Railway, to be nearly 11,000 tous, and he adds that there are 918 tons
already on the epot ready for use, at Selkirk, leaving, say, 10,082 tons still to be ,nppl?ed:

“That it is necessary to provide for the transport of this quantity of rails from Winnipeg -
to Selkirk during the present season.
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“That it has been ascertained that the probable cost of transportation by water, between

-tbe points named, would be $30,000, and that to enable the service to be performed, at even

this cost, the work would have to be done within the next five or six weeks, before the water
of Lhe river subsides.

“ That it is suggested, that under these circumstances, it is expedient to extend the Pem-
bina and Winnipeg Branch Railway, which at presert terminates at Winnipeg, to Selkirk, a
distance of twenty miles.

“«That the Chief Engineer repreaents that Mr. Whitehead, con‘ractor, has offered to do
the grading of this extension line at the rate for grading mentioned in hiz contract, viz : 22
cents per cubic yard, and 10 lay the track at the rate given in his present Pacific Railway
Contract, viz: $290 per mile; anl the Chief Engineer, by reducing the grades on the
profiles, in some places ahout a foot, so as to decrease the number of yards of embankment
to about 8,000 yards per mile, is able to furnish the following estimate of the cost of this
twenty miles of railway, viz:—

Grading, 20 miles at 8,000 cubic yards, 160,000 yards at 22 cents.... $35,200

Ties 45,000 &t 40 cents............cccorrmranenesarsssasanscenes e e 18,000
Track-laying, 20 miles at $290...........ccceiivcrerinssireccnnssennssconcsnses 5,800
Bridging streMms....ceusceenee veunsisesconros cevvirossnsssennere revsssenssaenns 1,000

$60,000

“1t will be seen, the Mibi:-ter observer, that tte whole cost of laying the track, grading,
&c., as above, is only $£30,000 more than the cost of traneportation of the rails by the cheapess
means available from Winnipeg 1o Selkirk.

# It further appears, that by opening up this line of railway at once, a deposit of grave',
suitable for ballast, would be rendered available for early use cn section 14, 0n which section,
the impression is, there is no such material to be found.

“That the line, it is pointed out, would aleo be useful for getting rolling stock, taken td
Selkirk wheu it is required for the main line of the Pacific. In view of (hese consideratione,
the Mini:t>r is of the same opinion as the Chief Engineer, that it is advisable to proceed at
once with the construction of this extensicn of the Pembina Branch Railway from Winnipeg
to Selkirk ;— and he accordingly recommends that he e authorized to issue instructicns to )
Mr. Fleming, Chjef FEnzineer, to direct the contractor (Mr. Whitehead), to carry
out the work at ({he prices mentioned, viz: gr;ding 22 cents per cubic yard, such price being
the amount as per cortract, for the construction of the branch from tbe main line t> the
boundary near Pembina, ties, 40 cents, track-laying, $290 per mile, such price being those
specified in the contract for ties on the ma'n line between Selkirk and Keewatin, on contracts
14 and 15; bridging $1,000, the whole cost not to exceed $60,000.

“The Minister observes that it is not intended tbis road should remain in what the
Eungineer terms a “gub grade,” as in that state it would not be so efficient, though it would
answer the purpose for which it was required, for :oma years to come, viz : the transportation
of materials, &c.

i The Commiliee submit {he abave recommendatiin for your Excellency’s approval.

¢ Certified,
“W, A, HIMSWORTH,
“ Clerk, Privy Council.”
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On the same day Mr. Braun telegraphed as follows :—

“11th May, 1877,
“ Authorize Mr. Whitehead to proceed with the Pembina Extension, as part of the first

©antract, at {wenty-two (22) cents for earth-work, and the other work at prices as per his
contrazt (15.)

«F, BRAUN,
“ Secretary.”
“J. H. Rowax, Winnipeg."
And the following leiter was sent to the acting Engineer-in-Chief five
days later :— ’ .
“16th May, 1877.

“81r,~ I beg to inform you that, on the Tth instant, Mr. Rowaa was inatructed, by telegraph,
to authoriza Mr. Whitehead to proceed with the works on the Pembina Extension, as part of
his first contract, at twenty two (22) cents per cubic yard for earth excavation, and the other
work as per prices in his contract for section (15) ffteea.

T have the hononur to be, 8ir,
# Your cbedient servant,
“F. BRAUN,
¢ Secretary,
“Marers Smrra. Esq.,
“ Acting Chief Eagiaeer,
“ Canadian Pacific Railway, Ottawa.” _

In accordance with the suggestion made by Mr. Fleming at the close of
his letter of the 2nd of May, above set out, this was treated as a supple-
mentary contract for the Pembina Branch. It was, nevertheless, not a
Supplementary contract to that one, unless the agreement to build any
bortion of the railway, is supplementary to the agreement by which an
adjoining portion was built. No competition, public or otherwise, had
been invited at any time for the work done under the arrangement known
a8 contract 5a. As before mentioned in our report on contract 5, the speci-
fications on which that was based limited the distance within which the
work was to be done, and for which tenders were to be received to the
8outhern and central sections of the Pembina Branch, the sogthem one
embracing townships numbers 2, 8, 4 and 5, and the central one numbers
6,7, 8 and 9, the northern limit of this whole distance being a point
Several miles south of St. Boniface. Moreover, the work itself, under con-
tract 5, covered only one of the items mentioned in the telegram of Mr.
Braun, of the 11th May. That telegram was intended to cover, at Jeast,
the four items mentioned in the Order-in-Council, viz. : grading, ties, track-
laying and bridging ; contract 5 covered only the road-bed described
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in Mr. Fleming’s specification of the 8th of August, 1876, and relating to
that contract as follows :—

“Section 5. The work now to be p'aced under contract is the excavation ani grading
required in the formation of the roasd-bed,or 8o much thereof as the Minister of Putlic Works
may determine within the limits of the two sections a' ove referred t».”

As a fact, this telegram of Mr. Braun did not limit the work to that
described in the Order-in-Council above set out. Neither did’ his subse-
quent letter of the 16th May to Mr. Smith.

Under the arrangement known as contract 5 A, many different kinds
of work have been performed and paid for, some within the meaning of tho
said Order-in-Council, bfit a large proportion beyond it. The total outlay
has been $161,124. No part of the work was submitted to public com-
petition. More than $100,000 of the whole cost was expended without the
support of either competition or an Order-in-Council. Some of this
$100,000 was consumed by allowing a price for work twice as high as would
have been paid had it been submitted to competition.

On one item $24682 was given for off-take ditches at the rate of 43
cents per yard. The contractor himself testified that if this had been let
by tender, it might have been done at one-half the price he got.

On this section, between St. Boniface and Selkirk, the work performed
includes about twenty classes, instead of the four named in the Order-in-
Council. They are stated in detail in Mr. Fleming's report of 1879, page
126. The expenditure there mentioned has been increased before the date
of our Commission to the sum before mentioned by us. Mr. Mackenzie,
Mr. Trudean and Mr. Braun have been examined by us, with a view of
learning the reason for the telegram of the 11th of May, awarding the high
prices of section 15 to all the work to be done on this extension of the line
except the one item at 22 cents, but no one of them was able to inform us.
Mr. F leming said :—

“The whole thing seems t7 be a mistake. There was no int:n'ion of doiag off-take
ditches in ths first place.”

Mr. Smellie, on the 16th of J uly, 1877, mentioned the matter in a letter
to the Secretary, and called attention to the excess in the expenditure beyond
the $60,000 authorized by the Order-in-Council, and pointed out the high
price of 45 cents which had been charged for off-take ditches. Subsequently
he called the attention of Mr. Marcus Smith, the acting Chief Engineer, to
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this item ; but Mr. Marcus Smith decided that Mr. Whitehead was entitled
to the price charged, it being the same as that which had been allowed on
section 15. Mr. Smellie's recollection is that Mr. Marcus Smith said this
price was authorized by the Order-in-Council. That view could hardly be
maintained, since the Order-in-Council specified the items to which it applied,
‘and off-take ditches was not one of them. It is probable that the foundation
for the decision was that the telegram of the 11th of May, and the letter of
the 16th of May, authorized the prices of section 15 to be applied to all
items except the one mentioned in these communications.

Whether sections 3, 4, 12 and 16 of the Canadian Pacific Railway Act
of 1874, taken together, required this the construction of one of the branches
to be let by public competition rather than by Order-in-Council, is a ques-
tion upon which we do not think it necessary to give an opinion.

The evidence leads us to conclude that in obtaining the prices which
have been paid ostensibly under this contract, the contractor got an undue
advantage, namely, a higher price for some of the work than it was worth,
and higher than that at which it could have been otherwise procured;
that the action of the Department in directing this work as it was directed
had the effect of increasing unnecessarily the cost of the railway.

The work has been completed, and the following sums expended upon
it up to the 30th of June, 1880 :—

80th June, 18TT.. cverrre seenenre secrasans sruvasens g 990 00
“ 1878 e eeren ceeneeeerens e 100,610 00
‘ bR 4 T N 40,200 00
. 1880, cccivenenniernienns eereetrrreravens 19,824 97

$161,124 97

—_—

CoxTracTs Nos. 6, 7, & 9, 10 aND 11.
Steel Rails and Plates, Bolls and Nuts.

These contracts cover the purchase of 50,000 tons of steel rails, accom-
Panied in each case by fish-plates and in some by bolts and nuts. The
names of the contractors and the quantities taken from each, as well as the
Prices, are set out below. The prices of bolts and nuts are mentioned
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where they were contracted for; that of the fish-plates was the same as the
rails :—

No of Tons of . Pr‘i:;.ledort; ‘ﬁzlts
contract. . -—_ Rails Price. if furnished.
$ c % c
5,000 54 00 93 29
6 5,000 55 24 . 93 29
7 fbbw Vale Steel, Iron and Coal Co............. 5,000 53 53 117 41
8 The Mersey Steel and Iron Co coveevuvecere v eerene 20,000 54 26
9 The West Cumberland Iron and Steel Co....... 5,000 63 33 97 33
10 “ “ b G e 5,000 53 33 97 33
11 IN’aylor, Benzon & Co....... ceeee cocncisessnrenapenes ‘ 5,000 51 10

The quaniity to be supplied under the last of these contracts was
delivered in England. There the price was £1sterling less than at Montreal
where the delivery was to take place under the others. The contracts Nos.
6, 7, 8, and 9 were based on tenders made in a public competition in
November, 1874. Those numbered 10 and 11 were brought about by offers
from the contractors, spontaneously made some weeks after that competition
was over. The first advertisement for tenders was as follows :—

«TENDERS FOR STEZL RAILS.

#Tenders, in quantities of not less than 5,000 tons of stecl raiis, will be received by the
undersigned not later than Thursday, the 8th Ostober, 187+,

“The tenders {o state the name of the maker and the price per ton of 2,240 pounds,
delivered on the wharf at Montreal during the season of navigation of the year 1875; the laat
delivery to be not later than 1st Uctober.

“Paymetts will be made of 85 per cent. of the delivered price on the bills of lading in
England.

“Weight of the rails to be 90 tons to the mile of railway.

“Tenders to be marked “ Tenders for Steel Rails

By Order.
« F, BRAUN,

Secretary.
«t DgrARTMENT OF PoBLIC WoRks,

Or1TaWA, Sept. 29, 1874,
Before the day here named, the 8th of October, it was decided to prolong
the period for the receipt of the tenders, and the same advertisement was
continued, with this addition :—
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4 POSTPONEMENT.

“The period for receiving {enders for (l{e steel rails is postponed until the 16th November
next,
“ By Order.

“F. BRAUN,

¢ Seeretury.
% DEPARTMENT oF PusLic WoRks, v

“Orrawa, 3rd October, 1874,

We take up each of these contracts hereafter, and report upon it as a
separate matter without reference tothe expediency of the purchase covered
by it; in the meantime we confine ourselves to the action of the Department
in providing the 50,000 tons.

There was no Order-in-Council authorizing the purchase of this quan-

tity or any part of it ; it was effected by the Department of Public Works
under the direction of the Minister.

We have enquired into the reasons which led to this action, and have
examined as Witnesses the gentlemen who were at the time filling the
respective offices of Minister of Public Works, Deputy-Minister and Engi-
neer-in-Chief. The evidence shows that they who were charged with the
responsibility of the purchase were impressed with the belief that some of
the rails ought to be bought without delay, and irrespective of price. We
cannot, however, define the extent of the purchase which was due to this
belief, as distinguished from that to be attributed to other causes, becanse
the need of any particular quantity as a feature of the transaction was not
deemed to be of sufficient importance to cause the Minister or any of his
subordinates to estimate or report upon it.

The evidence shows that the purchase was brought about at the
instance and upon the recommendation of Mr. Fleming, who was Chief
Engineer, Mr. Mackenzie, as Minister, having adopted his recommenda~
tion, and ordered the several contracts. . The advertisement for tenders

invited offers for no more than 5,000 tons, the quantities beyond that were
~ decided on after the opening of tenders in November, 1874.

The traces of the steps which led up to the conviction in Mr. Fleming’s
mind of the propriety of this purchase, and to the decision by Mr. Mackenzie
to follow Mr. Fleming’s views to the extent he did, are very indistinct.

The expediency of having any trace, seems to have first occurred _t°
these gentlemen when the matter was afterwards being discussed in

Parliament. 4
11
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Mr Fleming testified that in March, 1876, “ when the matters were
fresh ” in his mind, he prepared a memporandum respecting this purchase ;
that he supposed the memorandum was made at the request of the
Minister ; that Parliament was then sitting, and the subject was under
discussion ; that his communications with the Minister prior to and during

- the transaction, and up to the making of the memorandum, had been chiefly
verbal, the only exception which he knew of was that he had furnished a
draft specification of rails to be acted on if thought best: that this memor-
andum gave a history of the transaction as far as he knew, and he would
w yery much rather trust to that than to his recollection.”

, Mr. Fleming said he thought it was shown to the Minister. It is
recorded in the Department, No. 11,160, on 3rd April, 1876, and is as
follows : — :

(Memorandum.)

“ During the summer of 1874,"advices from England showed a great decline in the price
of steel rails. It was generally considered tbat they had all but reached the lowest rate, and
‘that an excellent opportunity presented itself of providing a quantity of rails, at lower prices
than they would in all probtability be obtained for at any future period. Early in Augus,
' 1874, the Chief Engineer mentioned the matter to the Minister of Public Works, and advised
.that steps should be taken to secure such quantity as might be deemed advisable. On the
13th of the same month he renewed his recommendation, and furnished a draft specification

. to be acted on if thought best.

“ The Chief Engineer was absent from Ottawa until near the end of September, when he
"again renewed his recommendation to secure the rails. A notice calling for tenders on the
8th October was advertised on'the 29th September ; on the 3rd October the time was extendeéd
for receiving tenders to the 16th November, and specirications dated October 3rd were printed.
By the letter, a copy of which is attached hereto, it was provided that tenders would be
received on the 16th November following.

: “Tt was felt that to advertise for tenders for rails for the Pacific Railway, or for any con-
siderable portion of it, would defeat the object in view, viz., to secure rails at a low rate, und
henoe the character of the advertisement and specification.
“‘Pacific Railway' is not mentioned in either, and tenders for a large quaatity are not

invited. i
“Tenders for the delivery of 350,000 tons were received, the prices ranging from $53 53
to $82.73 per ton, delivered in Montreal.

“The aversge price was $57 per ton.

«The lowest tendérs were :

From Cox & Green, for West Cumberland Cousescssses scvensse $53 53 per ton.
From Joseph Robinson, for Ebbw Vale Coreruumssssserreveressss 53 53 4 @
From Coopér, Fairman & Co., for Mersey Coueeeeerererersareneee 54 26 4 &

From Post & Co, for Guest & Co. (m6BD) seerserserercerensrenese 54 62 &
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“Contracts wete enbered into with thése parties at the abeve prices for all the rails they
were willing to deliver, viz

West Cumbe'l‘nd CO-....- B P Y R T P PR PT PP PE T YT PPIN 5,«” tons.
Mersey CO...ccccueuierrenmenessoessisesssnsnsrennnsveseassssseosssssnsereensesses 20,000 «
EDbBW VAIE COuevrrrersreenreeneresesesesrssssssssessssssssnssssssssesssessrsses 5,000 «
GUEBE & CO0. cevveerrronesasecssrrecnssneasonserorasonsssssssrnsnsssnrassassesses 10,000 «
TOLAL evveverererroreanrerersererissosseseassssosssrssssmnnssesessers 40,000 toms,

“In addition to the above it was arranged to accept the most favourable terms for the
delivery of the rails f. 0. b. in England for transportation to British Columbm. Accordingly
‘contracts were made as follows :

West Cumberland Co., for 5,000 tons, at $4§ LY (RN f. 0. b.

Naylor, Benzon & Co., for 5,000 tons, at $51.10... .....ceuuerevveeecreeenns £, 0. b

This is a narrative of two matters ¢oncerning the purchase now under

iconsideration : one, the reason for action which the Chief Engineer thought
‘Preper to lay before the Head of his Department; the other, the action which
- Hollowed. For the present we may &ismiss that portion of it which deals
‘with the action taken. As to the redson thus recorded by Mr. Fleming; it
18 o be noticed that he avoids all imention of requirements; that wae a
subject upon which he would have seme actual kmowledge and upen
wwhich, if called upon, he would be expeeted to mssume some responsibility.
~ We interpret his membfan&'@in as a carefal declaration that no such
Tesponsibility was cast upon him ; that the time when any definite quantity
of rails Would be required for use, was not a material element in the expe-
ﬂieircy of purc‘hasmg at that period, and that the purchase was made, asa
‘Whiole, without any serious consideration of that feature.

The single idea which Mr. Fleming appears to have had at that time
connected with the proposition to buy and to have communicated to the
Mlmster, is what he described while giving evidence as “ the principal
Teason ” for the purchase, namely, the “supposed low price.”

Puring the course of their evidence, however, both Mr. Mackenzie and
Mr. Fleming intimated that the need of some rails for early use was s
reason which was mingled with the low price as a motive for the purchage
wf .the 50,000 tons, but neither was able to state to what quantity this roaaé?}l
would -apply.

‘We do mot think that the necessity of procuring a part can:lesven! the
‘whole transaction, and that, in considering the action of the Department on

‘this oceasion, is it proper to spesk of differemt, though wndefined; portions

«of the whole quantity as if they had been bought for separate reasons. The
11
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need of some for early use could not be even a remote cause for buying
any of those which were understood not to be needed for early use, snd
the attractiveness of the market could not have induced the purchasé
of those which were to be bought “irrespective of price.”

Therefore, when Mr. Fleming testified that the “supposed loW
price” was “the principal reason why the rails were purchased,” We
understood him to mean that that was the reason for purchasing the
principal portion.

Mr. Fleming stated that he spontaneously approached Mr. Mackenzi®
with his advice concerning the matter.

Mr. Mackenzie testified that Mr. Fleming first brought the purchase of
rails to his notice, saying that it was absolutely necessary that rails should
be had as soon as possible, as it would take a long time to transport them:
and construction could not go on without their being on the ground ; thaé
the prices of rails wWere then at the lowest rate which they were likely t0
reach, and that as large a lot as possible should be secured, Mr. Fleming
being very urgent in these representations; that before adopting a conclw
sion he weighed to some extent the reasons which Mr. Fleming gave ; that
it was a mere matter of speculative opinion as to the price being at th®
lowest, but that he certainly thonght‘ Mr. Fleming's representations wer®
right as to the necessity of having re.lls very soon, irrespective of prioe.r
that, in judging of the necessity for ralls, the quantity would be a material
element, and would be in proportion to the distance to be provided for, thak
he conld not say precisely the distance over which the railway was. then
‘expected to proceed, but that there was then every probability of sevel“*l
hundred miles being placed under construction within a year.
recollection was that, except those to be used on the Pembina Branch, tb®
first necessity was to provide for the line between Thunder Bay and
River. This branch would require (at the ordinary rate of ninety tons 8
mile), in all, less than 10,000 tons; that as to the further quantity, the tinde
at which they would be required weighed in the decision, but he dechmed
to explain whether the necessity of having them for use at any partm!ﬂ"'
period Was & reason for the purchase irrespective of price, putting his
objection to do 80 on the ground that the act of every Department must
always be assumed to be the act of the Government, and therefore beyo™
the reach of our enquiry. = Our nearest approach to information on the sub~
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Ject of the quantity which, at that time, might have been deemed requisife,
Was through an indirect answer of Mr. Fleming.

He was asked if 20,000 tons were then considered as likely to be
Tequired His answer was that, if his impression had been right with
Tegard to a speedy rise in the price of rails, it would have been advisable

lay in a much larger quantity than 10,000 tons. The natural inference

m this answer seem to us to be that it would not have been deemed
Mvisable to lay in a much larger quantity than 10,000 tons, but for the
®Xpectation that there would be a rise in the price.

‘ Mr. Trudean has stated that there is not in the records of the Depart-

®ent any report or memorandum showing the quantity of rails which, at
t¥le time of this purchase, was estimated to be required within any given
time o for any specified work.

Mr. Fleming said he did not think that before the transactions he ever
Teported on the quantity which he deemed it advisable to buy; that that
Wag decided by the Minister after the tenders came in; that he cannot
®Xplain whether there ever was anything more than an informal conver-

r'ﬁonl between him and the Minister concerning this transaction ; that in
: ‘experience he did not remember 'pf a purchase as large as even 5,000
tong having been accomplished without’ something more formal from the
SNfringer than a conversation'; that. in the case of the Intercolonial
ilway there were written reports from the Commissioners as well

% from himself advising the purchase of rails; that when the conversation
Yook place between him and the Minister on this matter it was not known
large the transaction would be ; that they only asked for 5,000 tons in

@ advertiscment, and the transaction grew to be a larger one at a later
dﬂg; he could not say at what time he had supposed they would be
Tequired when he recommended their purchase; that he made no recom-
Wendations as to the guantities till after the tenders came in ; that if he
18d foreseen that the price would go down as it did, he would not then
ave recommended the purchase to any great amount. Besides the mfm;-,
Bation to be gained from the testimony of these gentleren, some is tobﬂ
8ot from returns to Parliament popgerﬁipg the ‘use Whi‘c;h twas afterwards
Made of the rails included in these purchases, and of the distances of the
-::’iisway which were subsequently, from time to time, ready for the use of
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A return to the Senate showing the nse which, hg@ been made during the year 1876 of
any portion of these rails, dated 5th March, 1877,.is 88 follows :—

Tons.

Laid on track from Fort Willism westward 25; V1 LY TN 2,295
Delivered at railway wharf, Fort Wlll\ap o veeeos sennenssanesennes 14,057
Delivered opposite Winnipeg at St. Bomfa.ce ................................. 12,008
“ at Selkirk, Red River..icceeeeeieirnrcieceseririreeeninrecnnnens 918

L u for the Intercolonial Railway at Halifax......ccocerserrvaennnns, 11,160

4 gt Penitentiary wharf, Kingaton ..c.e.ecveerrerssaserennsesocnsens . 4,575

“ at Nanaimo, British Columbif.....eoeeeenreencrressecvecenennrnneres 5,077
TOtaAl...ciivessrrencsiirrennrrinetneissrrsisssansensossarves 50,090

The evidence taken before us as to the dates at which rails were
employed on the different contracts, shows that a large proportion of the -
60,000 tons might have been purchased much later than the winter of
1874-75, and have been still in time for the use to which they were actually
pat.

Inasmuch, however, as the oral testimony before us and these returns
together fail to show how far the subsequent events differed from thopsQ
which in the fall of 1874 appeared probable, we do not feel justified ip
attempting to define accurately, the quantity which was bought in exgess.of.
what was on that day likely to be degmed requisite. The evidence leads
us to believe that it was a large quantity, and we proceed to consider
separately the action of the Department concerning that  undefined
portion, which was so bought, heyond the understood requirements of

the time, and according to the evidence, bought npon the alleged attractive-
ness of the market.

The Department in this instance, because of a speculative opinion. con~
cerning the future of the market, purchased property expected to be requireg-
for use at a fature day, but before there was supposed to be any recessiiy o
procure it. .

‘We @o not offer any remark as to the propriety of a step of this char-
acter, but assuming that such a course Was open to a Department, we feel-
called upon to report whether it was taken with the caution and considers

ation of results, that would be generally shown by private individuals,
before investing their own means in similar ventures.

Before dealing with the reasonableness of the speculation in these rajls:
at the time it took place, it is well to see if there is any material dlstmctmn,
in a pecuniary point of view, between a purchase of rails at such a time a8
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would provide them when required, and a purchase withont reference to
that, solely on the ground that a rige in the price might ba expected.

In the first place, we must point out that the price for that quantity,
which was bought beyond the need of the time, was actually higher than-
that of the quantity bought for the emergency, because the quantity
required would be provided for first from the lowest tenders. For instanes,
asguming for the purpose of illustration, the required qnantity to have been
15,000 tons at Montreal, it would have been satisfied by the three lowest.
tenders, as follows : — '

West Cumberland, ............. teveees ..5,000 tons at $53 53
Ebbw Vale..ccocoevt vivvenevencnnes eveens “ « o« 5853
Guest & C0.yeveeeevurvnrinrnisrniirneneinne “ wow 5400

This would provide 15,000 tons at an average price under $53.69.

. An additional 5,000 tons at Vancouver, (the quantity which finally
‘went there), would not raise this average, inasmuch as the acceptance of the.
second lot of 5,000 tons from the West Cumberland Company, furnished
that, at £10 sterling=$48.66, and this would, in fact, slightly diminish
the average of the whole 20,000 tons. '

Ending the transactions at these stages, viz: 15,000 tons at Canadian
Points and 5,000 tons in England, would have prevented the acceptance of
the following tenders, all at higher rates, namely :—

The Mersey Co., at Montreal,.................... . 10,000 tons.
Cooper, Fairman & Co., *  .coveerrverenvenvennn . 10,000 *
Guest & Co, - B rreee seerneerenneens 5,000 “
Cooper, Fairman & Co., Liverpool,...c.. coeeee- 5,000 «

In order to compare the price under these purchases with those of the-
20,000 tons assumed to be needed, it will be necessary to state the prices
in Canadian currency. £1 Steriing=$4.86, was the price for transatlantic
carriage ; therefore, adding that sum to the price of what was bought
at Liverpool, will show what the price would have been if delivered ats
Montreal ; the result wonld be as follows :— i

Mersey Co....ccoovenrennes . reeeeneieniens 10,000 tons at $54 26
Cooper, Fairman & Co.......... cereeee 10,000 4 ¢ B4 26
Gest & GOuvereeresancrerereeivnereees 5,000 © « 55 24

Cooper, Fairman & Co..ooeecvieceneees 5,000 ¢ ¢ 55 96
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These prices give an average of about $54.70, higher, by $1.01 per ton,
-on the last 30,000 tons than on the first 20,000 tons.

If the quantity needed was more than 20,000 tons, then the balance
-was bought at an average still higher than $54.70, for each time one of the

lower priced lots is taken from the aggregate, the average of the balance
must be raised.

In the next place, the risk attending such a speculation would be
greater with a Government than with an individual. A private party,
buying in anticipation of a rise, could keep his property in some centre of
-demand, where it would be available for a rapid sale should the rise take
place, and he would thus retain a chance of gain or prevention of loss,
-which he would be deprived of, should his purchase be available only by
-actual use at the end of an indefinite period.

It is not mnecessary to dwell on the improbability of selling advan-
tageously steel rails lying at Vancouver or on the western lakes, for it is to
be assumed that a sale of any part of these rails was never contemplated.

In Mr Fleming's memorandum of March, he says that it was thought
that rails “ had all but reached the lowest rate.” This is, of course, alluding -
to some timne not later than August, 1874. But either then or later in
December, 1874, or January, 1875, when the rails were bought, if it had
been made certain that they had actually reached their lowest rate, not
only for that time, but for all time to come, still that certainty counld not of
itself have made the purchase a profitable speculation.

There was, in fact, but one event possible which could make the
transaction anything but a losing one, and that was a rise in the price, so
high and so continuous that it would keep pace with the interest on the
purchase, the deterioration of the property, and all expenses incidental to
the ownership up to the time at which it would be necessary to procure
them for use. Anything short of this made a loss inevitable.

In order, therefore, that the Department might judge of the merits of

the speculation, it would be necessary to have what was believed to be a
well-founded estimate upon several data.

(1). The times at which respectively the different portions of the whole
quantity would be called into use.

(2). The amount by which the price would be increased.
(8). How far the increase would _be temporary or lasting.
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The evidence shows that there was before the Department no estimate
upon any of these particulars.

It is obvious that any given day might be “a good time to buy” such
rails as were necessary, in view of the period at which they were likely to
be used, and still a poor time to buy those which were not wanted, and
could only be turned to account when used, and for which the time of use
was in an undefined future.

The tenor of the evidence shows that in the fall of 18'T4 there was an
opinion amongst rail dealers that the price would rise. It had been falling
from about £18 sterling, the price to. which it had risen temporarily during
the inflated period in 1878, until it was nearly as low as it had been in 1869-
70, and consequently they who were obliged to provide rails would find it a
good time to buy. That fact, however, does not touch the transaction we
are congidering, and it does not help us to see why the state of the market
on that occasion, or the chances of it afterwards, should be assumed to be
sufficient grounds for the Chief Engineer urging so earnestly as he did the
large purchase, beyond the requirements of the day which took place on this
occasion.

Mr. Mackenzie was asked what appeared to be the reasons in support
of the view that the price of the day made it expedient to buy on this
occasion. He said he knew of none except the fact. And being asked what
that was, he said the price had reached a lower point than it had ever
reached, and that Mr. Fleming thought it likely to rise. The tenor of his
~ evidence was that throughout this matter he leant upon Mr. Fleming’s
judgment concerning the state of the market, and its probabilities in the
future, and upon being asked whether he had not deemed it expedient to
enquire into Mr. Fleming’s reasons more deeply, than merely by hearing
what was his conclusion, his answer was, “ Well, of course, I adopted his
reasons.” Mr. Fleming stated that he had no doubt that he had said to
Mr. Mackenzie: “ You cannot purchase too many rails at that price.”

We have examined Mr. Fleming on different occasions, with a view-
to learn the grounds for his strong opinion on this matter, and the reason for
his pressing it as earnestly as he did. As to the grounds for his opinion, all
the evidence on the subject points to the conclusion that he had none of
any consequence, except the fact that a Mr. Sandberg had entertained that
opinion, and had communicated it to him.
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Mr. Fleming testified that from all he could learn. the price of rails had
then reached bottom, and there would be a rebound immediately ; that no one
in the trade had expected it wonld go lower: that, in saying this, he meant
of course, according to the information he had received. He explained
what he had learned on the subject, and the source from which he had
learned it. He thought at one time that he had had letters from two cor-
respondents in England, a Mr. Sandberg and a Mr. Levesey, his advices
coming “more especially from Mr. Sandberg.”

Subsequently, he was not sure that he had heard from Mr. Levesey,
but he defined what he had learned from Mr. Sandberg. This gentleman
.lived in London, and was looking after the interests of the Canadian public
in this manner : he was employed as the Government Inspector of Rails,
and was paid according to the quantity. For his services in this transac-
tion hereceived £3,906 16s.6d. stg. Mr. Fleming testified that the informa-
tion in this case had been offered voluntarily by Mr. Sandberg. Mr.
Pleming had, at first, no doubt that the letters from Mr. Sandberg were in
the office. At a later day he said that they might be called either private
or official ; they were not marked private, and yet were not written in a
very formal manner. He thought there were several, and had made enquiry
for them, but they could not be found. Mr. Burpé who had charge of
the correspondence of Mr. Fleming as Engineer-in-Chief was called as a.
“witness. He had heard Mr. Fleming’s evidence concerning these letters
and had searched for them, but had not found them, and said it would be
useless to call anyone else in the Department, he having failed to discover
them. He had also searched for copies of letters, if there were any, from
Mr. Fleming to Mr. Sandberg, written prior to the purchase of these rails, and
had found none. Mr. Fleming produced two diagrams, printed for private.
circulation, by Mr. Sandberg, purporting to show the fluctuations of the
English rail markets (both iron and steel) one from 1862 to midsummer of
1880, and one from 1862 to end of 1874, and he thought that a similar one
had been sent to him in some of the correspondence before alluded to. He
said that according to his recollection his recommendation to Mr. Mackenzie
was based upon the positive opinion of Mr. Sandberg, that rails had
reached the lowest point that they were likely to reach, that Mr. Sandberg
had said to him that it was the general opinion of rail makers that the-
Pprice of rails had certainly reached bottom, and that his impression of the
correspondence Was thatit was not a question of comparative profit te the
manufacturers, but that rails could not be made to sell at alower price, and:
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that this was the groundwork of his (Mr. Fleming's) opinion. He could.
not remember whether any reasons had been given by Mr. Sandberg, beyond;
the bare statement of his opinion that it was a good time to buy.

The great weight which Mr. Fleming attached to this correspondence
from Mr. Sandberg made us anxious to see the text of it, not that we
consider any views from Mr. Sandberg to be, of themselves, a reason for the
action of the Department, but that we might see whether his opinions were-
Teally so extreme as Mr. Fleming thought them to be; and, if so, to see
how far they would bear analysis.

Mr. Fleming had an impression that he handed these letters to.
Mr. Mackenzie while the matter was being discussed in the House of
Commons (March, 1876). At our request he wrote to Mr. Mackenzie for
them, and also sent a cablegram to Mr. Sandberg at London, England, to
forward copies of any letters from Mr. Sandberg to him on this subject in
1874, but we have not had the advantage ot seeing either originals or copies.

In the face of Mr. Fleming’s circumstantial account of this correspond-
ence, we cannot say that it was not of the character described by him, but
Wwe have no hesitation in saying that if he has correctly stated the substance
of it, then a very slight investigation of facts, or a careful inspection of his
own diagram would show that Mr. Sandberg’s representations were not
well founded. '

Several periodicals published in England have been mentioned to us
by witnesses as authorities on the general state of the rail market. We
have examined two of them : “Iron” and “ The Iron and Coal Trade
Review.” '

We submlt herewith an enlarged copy of one of the two dlagrams-
before mentioned, as published by Mr. Sandberg and put in evidence by
Mr. Fleming—so far as it relates to steel rails—havi ing selected that which
covers the longer period, from 1862 to 18§0.

We find that though this diagram agrees generally with the fluctuations,
or the tendency of the market from time to time, as shown in the penodlcals
before mentioned, so far as we have been able to see them, they are not
&IWays alike in the price glven as ruling at the respective dates.

We acconnt for this by assuming that neither in the, diagram nor in.,
‘lewspapers can prices be given exactly the same as those which might
&9vern actual transactions, and that such anthorities do no more than give
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what is conceived to be or to have been the average price at respective
dates. It is in evidence before us that on the same day offers from different
individuals will show a wide variation in prices. For instance, Mr.
Fleming, in reporting on the tenders which were received upon this
occasion, states that the average price of all the tenders for delivery in
Montreal was, as nearly as possible, $57.03 per ton, while some of the
contracts were based upon the price of $53 53 per ton. We assume that the
price named in either the diagram or in any of the periodicals is what was
understood to be the average ruling price at the various dates, but not the
lowest which, at those dates respectively, could be obtained in actual

transactions, especially for large purchases and such prompt terms of pay-
ment as would be offered by a Government.

These authorities would, nevertheless, be accurate enough to show
whether the market was a rising, or a falling, or a steady one, between
various dates or how otherwise, and we take it for granted that the prices
given in any of these authorities as the ruling one for ordinary transactions,
would bear about the same relation, at one time as at another, to those
which would be named in individual transactions, where the quantities or
the terms of payment might lead to some variation from the general price.

There can e no doubt that Mr. Fleming’s approaching the Minister
“ early in August, 1874,” was due to Mr. Sandberg’s letters, for Mr. Fleming
was asked the sources of the advices which, in his memorandum of March,
1876, he mentioned as having led to his recommendation, and he gave us the
names of Mr. Sandberg and Mr. Levesy. Therefore, such letters must have
been written not later than July, 1874.

It becomes material, in this connection, to bear in mind the strong
view which Mr. Fleming says was communicated by the correspondence
in question, and adopted by him on the strength of it, namely, that “ it was
not a question of comparative profit to the manufacturer, but that rails could
not be made to sell at a lower price.”

If Mr. Sandberg, in July or August, 1874, expressed the view that rails
.could not be made to gell at less than they were then selling at, it became
palpable, in November, 1874, that he was an unreliable authority, for rails
had continued tofall steadily from July to that time. The authorities, above
mentioned, the diagram and the periodicals, show in November, 1874, a
price, between £2 sterling and £8 sterling, less than when Mr. Sandberg’s
mid-summer letter first operated on the mind of Mr. Fleming. Other facts,-
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however, much more striking than this are exhibited by these authorities,
facts which, if understood, could hardly fail to remove any belief that rails
had never been so low,and could not be made to sell at that price. *“ Early
in August,” the date first named in Mr. Fleming’s memorandum as the time
of his approach to the Minister, the diagram gives the price as about £12
10s. During the whole of the years of 1869, 1370 and 1871, they had been
selling at prices lower than that, and had, in fact, beea for part of that
time—some seven months (between November, 1869, and August, 1870,)—
standing at £10 sterling. When the tenders were opened in November
18174, the rail market, according to the said authorities, was not so low
as it had been four years before that time.

From mid-summer, 1870, the price rose, until early the next year, 1871,
it was about £1 sterling higher. At that time the Government was
receiving tenders for steel rails for the Intercolenial Railway, of which Mr.
Fleming was Chief Engineer. On the 11th January, 1871, those tenders
were opened, and contracts were afterwards entered into based on some of
them ; amongst others, one with the Ebbw Vale Co. st £11 sterling for
delivery in England, other charges being added for inspection, insurance,
and freight to Canada. ' -

Taking these things into consideration, we do not see how Mr. Fleming
adopted so readily the fallacious views said to have been communicated by
Mr. Sandberg, nor why it should be supposed that, after November, 1874,
rails should not only never get so low as they had been in 1870, but that
~ they should rise so far above the price of that day as to outstrip interest,

deterioration and expenses, up to the time at which it might become neces--
sary to buy them.

The only letter of Mr. Sanberg, which Mr. Fleming put in evidence,
was written on 17th December,’ 1874. This was after 40,000 tons had been
bargained for ; and our attention was called to the following portion of it,
the remainder not relating to the subject :—

41t ig, indeed, vot unlikely that a strike would take place, which would probably send up
Prices, and, therefore, I am anxious to have everything square. By the enclosed card of
'price. you will see that you have bought both this and the last order at very favorable periods.
In fact, in the whole of my experience, I know of none having used the time better, and I
only hope that this order will be executed a little quicker than that at Barrow, which is still
" lingering on slowly.” '
We do not see in this remark of Mr. Sandberg’s anything further than
the fact that the course of the Department had met with his approbation.
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Mr. Sandberg was not in a:position to lése by large purchases for Canadian
ase, and, if his views have ‘been correctly stated, it is evident to us that,
during all these transactions, he has looked at but one side of the question.
‘He does not mention in this letter what purchases he alludes to, but we
take it for granted that Mr. Fleming would not have offered 1t to ns uriless
it referred to those for the Pacific Railway, about which he was giving
evidence. These included 40,000 tons at & price averaging $64.17 at Men-
treal. The day after Mr. Sandberg was sending his cengratulations upon
this transaction, other persons, who were parties directly interested on their
‘own behalf, were sending a communication of a different tenor. The West
Cumberland Company, through Messrs. Cox & Green, their Montreal agents,
on the 18th December, spontaneously offered to the Department 5,000 tons
more than they had previously bargained for, at $53.58 per ton, or 64 cents
per ton less than those obtained by the purchase approved of in Mr.
Sundberg’s letter.

The fact that Mr. Sandberg volunteered his views, having no responsi-
bility in the matter, that he had no interest in limiting the purchase of
rails by the advantage it would bring to Canada, that the views said to
have been advanced by him from time to time could then have been ascer-
tained to be not well founded, lead us to think that Mr. Fleming’s belief in
the “ supposed low price,” must have been a weaker element in the recom-
mendation to purchase than he now thinks it was. ‘L'here was, then, another
motive for his advice to the Minister, which he said was coupled with the
attractiveness of the market, and the presence of it may have made him
-careless in testing the validity of the other.

In Mr. Fleming's evidence, after stating that there had been a good
deal of hesitation about the beginning of the works, he gave as a reason
‘operating on his mind for the expediency of the transaction, and in addi-
tion to the nesd of rails and the low price, the fact that he, as a citizen of
Canada, was very anxious to see the railway commenced ; he said he did
not separate this from the other reasons; they all entered his mind at one
time ; and he thought this was one of his motives for recommending this
purchase, though, if standing alone, he would not have been actuated by it;
still he said that ,according to his view, this might have been a perfectly
good reason, though the others were positively bad.

The unfortunate results of Mr. Mackenzie omitting to examine more
“d¢eply than he did Mr. Fleming's reasons upon the probable future of the
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Tail market,and of adopting them, as of course, is now appar .nt. We doubt
that any person, in considering the expediency of investing his own means
in a speculative purchase, would take the future fluctuations of any market
for any article as a matter so entirely within the professional knowledge of
an engineer, as to make his opinion on them necessarily correct.

Before these purchases were made on the alleged ground of a strong
probability of a rise in the price of rails, there was at least one other
source of information open to the Department in addition to the vicw of
the Chief Engineer. The opening of the tenders disclosed offers for seventy
times the quantity asked for. This was some intimation that one of the
causes of a rise in price, scarcity in the supply, did not exist.

Instead of rising, as Mr. Sandberg is said to have predicted, the price
of rails fell almost continuously, until about midsummer of 1879, when it
was in the neighbourhood of £4 10s. sterling, that is, less than half that-at
which it had stoed as before mentioned in 1869-70. After thisit rose again
rapidly and steadily till it reached about £10 sterling in the spring of 1880.

In addition to the sworn testimony on the subject of this purchase Mr.
Fleming has forwarded to us the correspondence hereinafter set out.

Though these letters came to us as late as their dates indicale, we
should have cross-examined Mr. Brydges on his statement had we seen it to
be material.

The main fact established by the letters is that Mr. Sandberg expressed,
in 1874, strong views in favour of large purchases. That has already been
been established by sworn testimony. It is also asserted that Mr. Brydges
held the same opinion as Mr. Sandberg so far as this: that prices had
then touched bottom, and that he had advised Mr. Mackenzie of his enter-
taining this opinion. He does not mention when he communicated this,
and there is no reason to think it was before the purchase under consider-
ation, or bad any influence upon it. Moreover, the belief that the price was
then at the bottom would dono more than encourage purchases of required
quantities. Beyond that, as before explained, nothing would be bought
Wwith judgment, unless there was a definite belief on other points, such a8
the time at which the rails would be used and the extent and continuance
of the rise in the price. The letters fail to touch any of these points.
They are as follows :—
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“ OrTAWa, 25th Japuary, 1882,
# N. F. Daviy, Eeq, Secretary,
* Canadian Pacific Railway Commission.

# Sir,—I wrote you oun the 14th instant, enclosing certain papers and documentary evi-
dence for the Commission.

“1 have not succeeded in obtaining the letters of Mr. Sandberg, which the Commission
desired when 1 saw them recently. I enclose, however, a letter from Mr. C. J. Brydgee, dated
9th January, 1882, in which he refers to a letter of Mr. Sandberg in 1874, and refers, also, to
the prevalent opinion at that time in England amongst the most experienced dealers in rails,
that prices had then touched bottom. Mr. Brydges adds that he advised Mr. Mack-nzie that
he held the same opinion, and that it was generally entertained by all persons who had any
dealings in rail-. V

“1 enclose, also, for the information of the Commissioners a letter from the Hon. A.
Mackensie, dated 13th January last, in which he states that he has a very distinct recolleo-
tion of a letter from Mr. Sandberz, concerning steel rails, which bore out the geueral impres-
sion that prevailed in 1874, that prices bad then reached the lowest prices likely to be
reached. I may mention that Mr. Mackenzie's letter is in reply to a note which, at the
request of the Commissioners, I sent him, enquiring if he remembered the circum -tances
which I had referred to in my evidence, and asking him to forward to me the letter, or
letlers, of Mr. Sandberg, if he could find them.

“ Yours truly,
“ SANDFORD FLEMING.”

# MoNTREAL, 9th January, 1882,

« My Dear Sir,—I have your note of the 5th. I sent all my papers re Intercolonial to
Ottawa when I gave up that charge.

% 1 am sure, however, that my letter to Mr Mackenzie was not amongst them. It wasa
pnvate letter, enclosing one from Sandberg, giving an account of the condition of the
different steel rail mills in England, and the prevalent opinion at that time amongst the
most experienced dealers, that prices had then touched bottom.

« I advised Mr. Mackenzie that that was also my own opinion, and that it was also enter-
tained here by all th ‘se who had any dealings about rails.

“ Yours very truly,
“(C. J. BRYDGES.”
% SaNprorp Freming, Esq:,
“ Ottawa.”
¢ ToroNTO, 13th January, 1882,

“ My Dear Sir,—Iremember very distinctly getting a letter of Mr. Sandberg’s, concerning
the price of rails, in 1874, which bore out your impression that prices had then reached the
lowest pnce likely to be reached. I received this letter from either you or Mr. Brydges. I
cannot 38y Whether I have that letter, but will examine all my papers as soon as I can spare
time, and if I find it I will forward it to you at once.

% I am yours faithfully,
“A, MACKENZIE.
- Sanerorp FLEMING, Esq.
“Ottawa.”
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The evidence leads us to the following conclusions : —

That a large portion of the 50,000 tons now under consideration, was
Purchased without any defined view as to the times at which they would
be wanted, and without reference tothose times, but solely upon the ground
that a rise in the price of rails was to be expected ;

That such purchase was made by direction of the Minister of Public
Works without the authority of an Order in Council ;

That the said purchase was urgently recommended by Mr. Fleming,
the Engineer-in-Chief, for the alleged reason that the rail market was not
likely to be thereafter so favourable to purchasers as it then was;

That the Minister adopted without question the view of Mr. Fleming
upon the probable future state of the rail market ;

That in so recommending the purchase of this quantity on speculation,
Mr. Fleming was actuated by two motives, one being the fact that as a
citizen of Canada he was anxious to see the railway commenced, the other,
his belief in the attractiveness of the market ;

That Mr. Fleming's opinion as to the state of the rail market was
derived almost exclusively from representations which he said were made to
him by Mr. Sandberg, then employed in England by the Canadian Govern-
ment as an Inspector of rails, and paid for his services according to quantity ;

That Mr. Sandberg was not responsible to the Government for his said
representations, and was not interested in limiting the purchase to such
quantities as might be profitably bought ;

That if the foundation of Mr. Fleming’s recommendation had been
enquired into, he could not have shown any, sufficient to induce an ordinary
business man to purchase on speculation at that time, steel rails at the price
Paid for these;

That if the purchase of the rails in question had been delayed until
the times, respectively, at which it would have been necessary to provide
thems, a material saving in the cost of the railway would have been effacted.

On the 17th of Nevember, 1874, the day after the final receipt of ten-
ders, those which had reached the Department in due time, were then
opened, in presence of the Deputy Minister and Mr. W. J. Tilley.

Although the advertisement asked only for offers to deliver at Montreals
Some were found to be proposals for delivery at other points.

Twenty-nine were received and opened, after which the Chief Engi-

heer submitted the following report :—
12 B.
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“ CaNADIAN PacIFI0 RAILWAY,
% OFFIOE OF THE ENGINEER-IN CHIEF,
“ OrTawa, 19th November, 1874,

¢ 8ir,—As requested, I have examined the tenders received by the Department for fur
nishing steel rails, and have prepared a schedule of these tenders acoording to the severaj
rates. [ find that tenders have been received for the delivery of about three hundred and
fifty thousand (350,000) tons. The average price of all the tenders for delivery in Montreal is
as near as possible $57.03 per ton. The lowest tenders for one hunderd thousand (100,000)
tons seem to be as follows : — :

Delivery

Delivery at
at Montreal. -

Delive
" Thunder Bay. i

Tenders. at Duluth.

00X & Green...c.uees coueressi tneens ! 5,000 tons at $53 53

F. [Poat & 00 eeesres cenesveonne

J08. RODInSOM.ceresess-corss sacnne

v eeseans

5,000 do at 53 53

05000 000006 POUROI RO DRON FesIl e

"eesntee sessessers eetuveses

5,000 tons at $88-16

F. [P0Bt & COuuees vavescenn secasssas sase [eosanereseen iornen sunne -eeses|socuesas soos arsnsssnesssenns 5,000  do 59 40
8. |Cooper, Fairman & Co..ccuesneiee | cernesrs seores vessconss oeee [10,000 tons at $59 86‘

B. |Cooper, Fairman & Co............|10,000 tons at $64 26

Q. |Thomas Reynolds & Co... .. 5,000 do 5475

X. |Rice, Lewis & S0l ,iesees reueeeees {10,000 do 55 00

V. |John Fraser...e wwsersimvees sooses 15,000 do 55 17 60 76 60 76
Ro [T Vo AlliSucreeservieicnies corse-0000]30,000 A0 55 T6].evuvuins cvomenon seses vreres 60 76

“There is one tender for the delivery of 10,000 tons at Vancouver’s Island (Tender S) at
$64.75.
“ SANDFORD FLEMING.

“ The Hon, A. MaokENzZi,
‘ Minister of Public Works.”

The schedule embodied in this report does not describe accurately the
substance of the tenders to which it refers. The tenders sent in by
Perkins, Livingston, Post & Co. were offers to deliver at Montreal as well
as at Duluth, and the names of the different tenderers are given without
discrimination between principals and agents. The following is a correct
schedule, showing the substance of the tenders up to 100,000 tons referred

to in the above report, as far as they relate to the points of delivery named
in that report :—
R
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SCHEDULE.
Sm— ——— e rr—— e ———— e —
Letter i .
2o Principals. | Agents. Jusitity | Price. Delivery at
1 —
West Cumberland Co..|Cox & Green.veenis 5,000 $53.53  |Montreal.
C. Ebbw Vale Steel and
Tron CO0...eververversoene. | JOS. Robinson & Co... 5,000 53.53 do
_ 54.00 do
F. Guest & Co.coeveevevonneer Perkins & Co..oveeeee 6,000 58.16 } lor Duluth.
58.91 } or Thunder Bay.
D. |The Mersey Steel and .
Iron Co.ovverreviecnennes Cooper, Fairman & Co 10,000 54.26  |Montreal.
C. |The Aberdare Co.......|Thos. Reynolds, jr.... 5,000 54.76 do
X. |Rice, Lewis & Co........|None....... cererens eresens 10,000 56.00 do
8. |Cooper, Fairman & Co.|None ...ooeeueucursrcvannes 10,000 59.86 |Duluth or Th'derBay
Y. John Fraser...coccesnnnenes NODE cevnrreernrneens canvens 15,000 55.17 Montreal.
. Guest & Co., for an .
: additional quantity..|Perkins & Co........... 5,000 55.40 do
: - 55.76 do
R |T. Ve Allise s NOBC s 20000 [{ &7 |puluth.
S. Cooper, Fairman & Co.[None ...e..cocenninenes 10,000 64.76 |Vancouver Island
Totaluees eeseeens 100,000

The following tenders were received : —

“(Form of Tender.)
« PUBLIC WORKS OF CANADA.

¢ TRNDER FOR FISH-JOINTED BESSEMER STEEL RAILS,

« The undersigned do hereby tender-to deliver at the wharf, at Montreal, during the
season of navigation, in the year 1875, in accordunco with the annexed specifications and
conditions, 5,000 tons to 10,000 tons Bessemer steel rails, with proportionate quantities of
fish-joints, at the following rates :—

Per ton of 2,240 pounds—Bessemer steel rails and fish-plates at $55 per ton; iron bolts
and nuts at $99 per ton. ’

The undersigned are ready to enter into contract for the manufacture and delivery of the
above rails and fastenings, or so much thereof as may be required, and will satisfy the Minis-
ter of Public Works as to their ability to complete the contract. '

« RICE, LEWIS & CO.,
“ Toronto, Ontario.”

124—R
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« (Form of Tender.)
#PUBLIC WORKS OF CANADA,

¢ TENDER FOR FISH-JOINTED BESSEMER STEEL RAILS.

“The undersigned hereby tenders to deliver on the wharf, at Montreal, during the
season of navigation, in the year 1875, in accordance with the annexed specifications and
conditions, ten to fifteen thousand tons, Mersey & Bolton Co. make, Bessemer steel rails, at
the following rates:—

# Per ton of 2,240 pounds—£11 6s. ?d. sterling ; Bessemer steel fish-plates, £11 16s. 9d.
sterling ; iron bolts and nuta at ($100.80) one hundred dollars and eighty cents per ton.

“The undersigned is ready to enter into contract for the manufacture and delivery of the
above rails and fastenings, or 80 much thereof as may be required, and will satisfy the Minis-
ter of Public Works as to his ability to complete the contract.

«] further tender to deliver at Duluth or Thunder Bay, Bessemer steel rails as above, at
£12 9. 6d. sterling ; steel fish-plates at Duluth or Thunder Bay, at £12 19s. 6d. sterling per
ton of 2,240 pounds ; fish-bolts delivered at Duluth or Thunder Bay at $107 per tom of 2,240
pounds.

#T also tender for delivery at French River at a reduction of 2s. per ton on rails and
fish-plates.

“ The wharfages, or dock or harbour dues at Duluth, Thunder Bay or French River, if
there should be any,are excepted in the above prices.

% JOHN FRASER,
¢ Kingston.”

“ (Form of Tender.
¢ 4 ) PUBLIC WORKS OF CANADA.

“ JENDER FOR FISH-JOINTRD BESSEMER STEEL RAILS,

“The undersigned hereby tender to deliver on the wharf, at Montreal, during the season
of navigation, in the year 1875, in accordance with the annexed specifications and conditions,
5,000 to 10,000 tons Bessemer steel rails, with proportionate quantity of fish-joints, at the
following rates :

« Per ton of 2,240 pounds—REails to be of our own manufactare, ‘ Dowlais Steel '—5,000
tons Bessemer steel rails and fish-plates at $54 per ton; 5,000 tons additional at $55.24 per
ton ; iron bolts and nuts at $93.29.

“The undersigned are ready to enter into contrdot for the' manufacture and delivery of
the above rails and fastenings, or 80 much thereof as may be required, and will satisfy the
Minister of Pablic Works as to their ability to comtplete contract.

“«GUEST & 00;,
“ Dowlais, Wales,
% Per Perkins, LiviNastoN, Post & Co.
u Agents, 59 Liberty Street, New York.

« We beg to say that we have furnished Guest & Co’s. steel rails to the following roads,
and would refer the Government to the gentlemen mentioned : Sloanes, President,-—Delaware,
Lackawanns and Western Railway Co., 25,000 tons; Wm. H. Vanderbilt, President,—New
York Contanl and Hudson Railway, 45,000 tons ; Wm. Thomson, Director,—Canads Southern

R
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Railway, 24,000 tons, and many other roads in the United States, making a total of about
"200,000 tons.

“PERKINS, LIVINGSTON, POST & CO.”

# Orrawa, ONT., November 14th, 1874.

4 Dear 8ir,—Should the Government prefer to take these rails delivered at the following
'points-~Duluth, Fort William and Georgian Bay, instead of Montrea), we can deliver them at
Duluth or Georgian Bay at $4 per ton additional, and at Fort William at $4.75 additional,
conditional as to the delivery at points named, that there be a sufficient depth of water for
vessels to go thereto, and that the coneignees are to unload. Not knowing if it is the intention
of the Governnent to insure the various cargoes on the Iakes, we have not included the lake
insurances on the inland freights, $4 and $4.75, which would be about 16 cents per ton,

¢ Your obedient servants,
# PERKINS, LIVINGSTON, POST & CO.,

“ Agents of Guesr & Co.
““The Minister of Public Works."”

& (Form of Tender.)
“ PUBLIC WORKS OF CANADA,

¢ TENDER FOR FISH-JOINTED BESSEMER STEEL RAILS,

4 The undersigned hereby tenders to déliver on the wharf, at Montreal, during the season
-of navigation, in the year 1875, in accordance wich the annexed specification and conditions,
20,000 tons Bessemer steel rails, with proportionate quantity of fish-joints, at the following
rates :—

“Per ton of 2,240 pounds—Bessemer steel rails and fish-plates at $35.76 ; iron bolts and
auts at $34.50 per ton of 2,240 Ibs,, with the option of delivering at Duluth or Georgian Bay at
$5 per ton additional. .

% The undersigned is ready o enter into contract for the manufacture and delivery of the
above rails and fastenings, or 8o much thereof as may bexequired, and will satisfy the Miaister
of Public Works as to his ability to complete the contract.

“T, V, ALLIS.

¢ Dresel Building, New York.
-+ Will furnish from one or more of the fellowing manufacturers, viz :--
4 Barrow Heematite and Steel Co., England..

-6 Brown, Baily & Dixon’s ¢ d
+ Manchester Steel Co., “
4 Dowlais Steel Co., “«
4 C, Cammell & Co. Steel Co., “
4 Mersey Steel Co., u“
“ Ebbw Vale Steel Co., «“
“Limus-Landore “ “
“ Creuzot “ France
#Terre Noire ¢ “
#Petin Gaudet “ «“

“ Very respectfully,
«, V. ALLIS,”
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& (Form of Tender.)
47 LawreNce-PouNtNey HiLr,
¢ Loxpox, 29th October, 1874,

« PUBLIC WORKS OF CANADA.
# TENDER FOR FISH-JOINTED BESSEMER STEEL RAILS,

% The undersigned hereby tender to deliver on the wharf, at Montreal, during the season
of navigation, in the year 1875, in accordance with the annexed specifications and conditions,
five thousand tons Bessemer ateel rajls, with proportionate quantity of fishjoints, at the
following rates :—

# Per ton of 2,240 pounds—Bessemer steel rails and fish-plates at £11 sterling ; iron bolis
and nuts at £24 2s. 6d. :

¢ The undersigned are ready to enter into contract for the maunufacture and delivery of
the above rails and fastenings, or s0 much thereof as may be required, and will satisfy the-
Minister of Public Works as to their ability to complete contract.

“ For the Ebbw Vale Steel, Iron & Coal Co. (Limited).

“JOSEPH ROBINSOXN & Co.,

¢ Agents.
4 CANADA ADDRESS :-—

“St, Lawrence and Ottawa Railway Co’s. Office,
# Ottawa, Canada.”

¢ (Form of Tender.)
L4« PUBLIC WORKS OF CANADA,

 TENDER FOR FISH-JOINTED BESSEMER STEEL RAILS,

«The undersigned hereby tender to deliver, F.O,B., Liverpool, during the seasoun of navi-.-
gation, in the year 1875, in accordance with the annexed specifications and conditions, five to ten
thousand tons ¢Mersey’ or ¢ Bolton’ brands Bessemer steel rails, with proportionate quantity
of fishjoints, at the following rates :—

“Ter ton of 2,240 pounds—Bessemer steel rails and fish-plates at £10 10s, 0d. sterling ;
iron bolts and nuts at £19 10s. 0d. sterling,

“The undersigned are ready to enter into contract for the manufacture and delivery of
the above rails and fastenings, or 80 much thereof as may be required, and will satisfy the
Minister of Public Works as to their ability to complete the contract. We would also tender-
for delivery cf the above at some good port in Vancouver Island, B.C.:—

¢ Bessemer steel 18ile, Bt......corerecesansserrnrreesereressseneneesn£13 5 3 sterling.
Fish-bolte, at......

e eereeeetesttaerraceteterrrentesrensasersnesres et 2253 do,
# COOPER, FAIRMAN & CoO.,
¢ Montreal.
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Y (Form of Tender.)
#« PUBLIC WORKS OF CANADA.
¢ PENDER FOR FISH-JOINTED BESSEMER STEEL RAILS.

% The undersigned hereby tender to deliver on the wharf, at Duluth or Thunder Bay,
during the season of navigation, in the year 1875, in accordance with the annexed specification
and oconditions, five to ten thousand tons, brand ‘Mersey Steel and Iron Co.," Beatemer steel
ralls, with proportionate quantity of fish-joints, at the following rates :—

¢ Per ton of 2,240 pounds—Bessemer steel rails and fish-plates at £12 6 0d sterling ; iron
bolts and nuts at $107 currency.

“The undersigned are ready to enter into contract for the manufacture and delivery of
the above rails and fastenings, or so much thereof as may be required, and will satisfy the.
Minister of Public Works as to their ability to complete the contract, We would also tender
for delivery at French River, at a reduction of two shillings per ton on above prices, any
wharfage or harbour dues on ports, payable by Government.

% COOPER, FAIRMAN & CO,
“ Montreal.”

“ (Form of Tender.)
« PUBLIC WORKS OF CANADA,
¢ PENDER FOR FISH-JOINTED BESSEMER STREL RAILS.

€ The undersigned hereby tender to deliver on the wharf, at Montrea’, during the season
of navigation, in the year 1875, in accordance with the aunexed specification and conditions,
five Lo ten thousand tons Bessemer steel rails, with proportionate quantity of fish joints, at the
following rates:—
«Per ton of 2,240 pounds--Bessemer steel rails snd fish-plates at £11 3s. 0d. sterling;
iron bolts and nuts at $101 currency. ,
“The undersigned are ready to enter i1to contract for the manufacture and delivery of
the above rails and fastenings, or 80 much thereof as may be required, and will satisfy the
Minister of Public Works as to their ability to complste contract.
“The Mersey Steel and Iron Co.,
“of Liverpool.
# Per COOPER & FAIRMAN, Agents,
“ Montreal.

« TENXDER FOR STEEL RAILS.

13 anp 15 HosriTAL STREET,
% MoxTrEAL, 10th Nov., 1874,

“ Dear Siz,—We Leg, in the name of our principals, Messrs. The West Cumberland Iron
and Steel Co.(Limited), Workington, England, to submit t+ you this our ten ier forsupplying five
thousand (5,000) tons of steel rails to the Domirion of Canads, in accordance with the terms
mentjoned in your advertisement in the Montreal Herald dated Ottawa, 29th Sept., 1874.



184 CONTRACTS.

“ TENDER.

“ We offer to supply 5,000 tons of steel rails (new) at £11 sterling per ton, delivered on the
wharf, at Montreal, during the season of navigation of the year 1875, the last delivery not to
be later than October, 1875.

We beg herewith to hand you an originsl letter received from the West Cumberland Iron
and Steel Co., by which you will see that this firm have, during the past year, supplied upwards
of twenty thousand (20,000) tons of steel rails to the principal railway companies of Great
Britain.

% We are, dear Sir,
“ Yours truly,

“ COX & GREEN.
#F. BravN, Esq., Secretary,

# Public Works Department,
# Ottawa,”

# (Form of Tender.)
“ PUBLIC WORKS OF CANADA.
% TENDER FOR FISH-JOINTED BESSEMER STEEL RAILS.

#The undersigned hereby tender to deliver on the wharf, at Montreal, during the season
of navigation, in the year 1875, in accordance with the annexed specification and conditions,
five thousand tons of Bessemer steel rails, with proportionate quantity of fish-joints, at the
following rates :—

* Per ton of 2,240 pounds--Bessemer steel rails and fish-plates at £11 0s, 0d. sterling ;
iron bolts and nuts ate———.

“ The un 'ersigned are ready to enter into contract for the manufacture and delivery of
the above rails and fastenings, or 8o much thereof as may be required, and will satisfy the
Minieter of Public Works as to their ability to complete the contract.

¢ For West Cumberland Steel and Iron Co.,
“ COX & GREEN,
“ 13 and 15 Hospital Street,
¢ Montreal.”?

4 (Form of Tender.)
“ PUBLIC WORKS OF CANADA,

“ TENDER FOR FISH-JOINTED BRSSEMER STEEL RAILS.

#The undersigned hereby tenders to deliver on the wharf, at Montresal, during the season
of navigation, in the year 1875, in accordance with the annexed specification and conditions,
five thousand tons Bessemer ste.l rails, with proportionate quantity of fish-joints, at the follow-
ing rates:—

“ Per ton of 2,240 pounds —Bessemer steel rails and fish-plates at £11 5. ; iron bolts and
ats at £24 28, Gd.
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———

“ The undersigned are ready to enter into contract for the manufactare and delivery of
the above rails and fastenings, or so much thereof as may be required, and will satisfy the
Munister of Public Works as to their ability to complete the contract.

“ For the Aberdare Co.,
« THOS. REYNOLDS, Joux,,
“ Agent, London, E.C,
4 CaNapA ADDRESS :—
¢ 8t. Lawrence and Ottawa Railway Co's. Office,
“ Uttaws, Canada.”

# MoxTrEAL, 14th Nov., 1874,

% Dear Siz,—I beg to offer you five thousand (5,000) tons of flanged steel rails, to approved
‘specification and section, at ten pounds five shillings (£10 5s.) sterling per ton, net cash,
against bills of lading, delivered at Liverpool, during the summer of next year.

#1 am, dear Sir,
“ Yours, &e.,

“ JAS. CRAWFORD.
“ The sbove rails will be manufactured by the Mersey Iron and Steel Co.
“ Hon. A. MACKENZIE,
- Commissioner of Public Works,
“ Ottawa."

The tenders above set out include those of the successful parties,
and those which, in our opinion, are material in order to understand the
action which was finally taken by the Department. The others are not
further referred to in our report. They are printed in full in the return to
the House of Commons of the tth April, 1876. We omit such portions of
the correspondence, as have no bearingjon the contracts now under con-
sideration. This correspondence is also printed in full in the above men-
tioned return to the House of Commons.

‘We now proceed to take up seriatim the six contracts which embrace
the supply of 50,000 tons of rails, numbered respectively 8, 7, 8, 9, 10 and
11, and we deal with them in this order :—

Coxtracr No. 6.
Steel Rails.

By this contract, dated 23rd December, 1874, Greorge Thomas Clark,
trading under the name and firm of Guest & Co., undertook to manufacture
and deliver at Montreal 5,000 tons of steel rails, on or before the 1st of
October, 1875, receiving therefor $54 per ton; and an additional 5,000 tons
on or before 1st July, 1876, receiving therefor $55.24 per tom; and also a
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proportionate quantity of fish-plates and bolts and nuts, reéeiving per ton
for the fish-plates, the same priceas for rails ; and for bolts and nuts, $93.25.

The tender upon which the contract was awarded is set out above,
and it will be seen that it contains offers for distinct quantities at different
prices. The schedule hereinbefore mentioned as having been pre-
pared by Mr. Fleming, and dated two days after the opening of the
tenders, omits to state the particulars of this one as far as it relates to the
terms finally accepted by the Government—namely, for delivery at Mon-
treal. Mr. Fleming’s special report of 1877 describes the contract as having
been made for 10,000 tons at $54.62. That conveys a correct idea of the
pecuniary results, but it is not in accordance with the terms of the contract
itself, or of tenders on which the contract was based. The tender offers
5,000 tons at $54, and an additional lot of 5,000 tons at $55.24. The pro-
posal in this shape would, in a fair competition, other things being equal,
secure to the party making it a sale of 5,000 tons against any other offer at
a price above $54 (for example, at $54.10); but if treated, as was finally
done, as an offer of 10,000 tons at $54.62, it would let in that offer at $54.10,
and Messrs. Guest & Co. would lose the sale as against it. Under that
treatment, Guest & Co., would in our opinion, have a just cause of complaint
because their tender was not interpreted according to its exact terms ; or, ifno
lower offer than $55.25 intervened, Messrs. Guest and Co. would, by that
tender, secure a sale of the whole 10,000 tons. At all events, for reasons of
their own, the Guest & Co. elected totake their chances on the offerin the
shape in which it was sent, and we can see no good reason why it should be
treated as a tender for 10,000 tons at $54.62, particularly as that had the
effect of cxcluding three intervening tenderers, whose prices were lower than
that named for the additional lot of 5,000 tons, which Guest & Co. proposed

to supply at $55.24, and which was allotted to them. These intervening
offers were as follows :—

The Aberdare Co.. ....coe crerreesssvrerevesevsvereessone $54 75
Rice, Lewis & Son .......... veseteaenes eeeres teeenensennes 55 00
John Fraser.....c..ccovvevveneen venennns Creererereee eeeeunnns 55 17

At the time of opening the tenders and awarding the contract, Mr.
Thomas Reynolds, engineer, representing the Aberdare Company and the
Ebbw Vale Company, as well as Mr. H. A. V. Post, of the firm of Perkins,
Livingston, Post & Co., representing Messrs. Guest & Co., were at Ottawa.
There is no evidence that the Aberdare Company was not a satisfactory
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firm to deal with, or that they refused to carry out their offer. The con-
tract was awarded by the following letter :—

#Qrrawa, lst Deo., 1874.

*S1r,—The tender made on the 14th ultimo by Messrs. Perkins, Livingston, Post & Co., on
behalf of Messrs. Guest & Co., Dowlais, Wales, for the supply of 10,000 tons of steel rails, with
the bolts and nuts required for that quantity of rails, having been accepted, I am directed to-
%end you the enclosed draft articles of agreement (in triplicate),and to request you to be kind
®ough to have them executed by Messrs. Guest & Co., and to then return them to me.

“T have, &ec.,
“F. BRAUN,
& Secretary.”
“H. A.V: Posr, Esq.,
 Russell House, Ottawa."

The result of the decision here communicated is to pay a price, for the
Second lot of 5,000 tons covered by this contract, higher than that asked by
Other tenderers. On the item of rails the extra Pprice amounts to $2,450, but
this sum was not entirely lost. A portion of it was saved because
Guest & Co. had named for bolts and nuts a lower price than that proposed
by the Aberdare Co., the firm who had made the lowest offer of the three
®xcluded tenderers, The offer of the first lot of 5,000 tons in the tender of
Guest & Co. was $54, and was available without accepting the higher-
Priced additional lot. It could have been accepted together with the 5,010
tons offered by the Aberdare Co. at $54.75 ; this would have made the aver-
age for the 10,000 tons of rails, $54.37} instead of $54.62.

In order to understand the tramsaction which took place, it is not,
Decessary to do more than compare the offer of the Aberdare Co. for 5,000
tons, with that of Gruest & Co. for the additional or second lot of 5,000 tons,
i‘;&smuch as the lower-priced lot ot 5,000 tons would be accepted irrespective-
Of these.

- Comparative Statement.
- Guest and Co.,—

5,000 tons rails @ $55.54.........cceeevveeeereenre ceeenrenneeinneenens $276,200 00

Half the quantity delivered 5
under contract 6 with 192 tons fish-plates, $55.24.. 10,606 08

10,000 tonsof rails, say :— ) 42 “bolts & nuts @ $93.29 3,918 18

e c——

Total .evveeerecuvnee cereenveeenenen $290,724 26

PO t——
T ————
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Aberdare Co:—
5,000 tons rails @ $54.75..ccncuvveirninnvennnnn $273,750 00
192 «  fish-plates @ $54.75. cccuvievvnennns 10,512 00
42 “  bolts and nuts @ $117.41......... . 4,931 22
Total .ovvtcvinee irreernrsverrans $289,193 22
Loss....cccvuane vovenes eeeerenenins $1,501 04

Upon the evidence we do not discover any grounds for this preference

~of Messrs. Guest & Co., and we conclude that in obtaining this contract,

the contractors got an undue advantage, and that at the time of awarding

it, the Department had an opportanity of procuring the articles provided

by this contract at a lower price than was given. The evidence does mnot
disclose the reason for paying the higher price.

The contract has been fulfilled, and the following amounts were paid
-on account of it :—
80th June, 1878....cccovvveunnens . ereenernne veeennes $281,524 57
S0th June, 1876 ....cceeruveienvernerere veeneensncere 294,887 02

Total..covvresvrrunrenennenes crreceers $576,411 59

By a subsequent arrangement some of the rails covered by this contract
were transferred to the Intercolonial Railway, and the account of the Pacific
Railway was credited accordingly. '

ConTRACT No. 1.
Steel Ratls.

By this contract, dated 9th of February, 1875, the Ebbw Vale Steel,
Iron & Coal Company, undertook to make and deliver at Montreal, during
the season of navigation in 1875, 5,000 tons of steel rails, with the propor-
tionate quantity of fish-plates, bolts and nuts, receiving therefor per ton for
rails and fish-plates £11 stg., equal to $58.53, and for bolts and nuts
£24 2s 6d., equal to $117.41. The report of the Chief Engineer, dated
19th of November, 1874, on the tenders received, as well as the tenders
themselves, both hereinbefore set out, show that the tender of this
firm was one of the two lowest received, and was at the rates above
specified The acceptance of the {ender was communicated by the follow-
ing letter to Mr. Reynolds who was the agent of the contractors:
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(S — _

, #017aW24, 3rd December, 1874.
“Siz,—The tender of the Ebbw Vale Steel, Iron and “oal Company (Limited) enclosed:
in your letter of the 16th ult., for the supply of five thousand tons steel rails, &c,, having been
Accepted, I am directed to request that the accompanying contract in triplicate be forwarded
to the company for execution, and that it be returned here for completion.
“T have, &c.,
“F. BRAUN,

% Secretary.
“Tuomas ReyNoLDs, Esq.,

¢« Engineer,
“ Ottawa."’

We find that in obtaining this contract the contractors got no undue
advantage, and that in awarding it the Department purchased the material
Covered by it at the lowest available offer.

It has been fulfilled, and the folloﬁ'ring Payments were made on ac-
tount of it :— _
To 30th June, 1876........c... c.ue e erensen eeree $284117 21
Subsequently some of the material included in this contract was trans-
ferred to the Intercolonial Railway, and the account of the Pacific Railway
Was credited accordingly.

ConTtrACT No. 8.
Steel Rails.

By this contract, dated 14th January, 1875, the Mersey Steel and Iron
Company undertook to make and deliver at Montreal, half before the 1st
October, 1875, and the balance before the 1st July, 1876, 20,000 tons of
steel rails, with the proportionate quantity of fish-plates, receiving therefor
£11 8s. sterling, equal to $54.26 per ton.

The Mersey Steel & Iron Company did not tender for so large a quan-
tity as is provided for in this contract. Their tender was for from 5,000 to
10,000 tons at the price above named, and also for bolts and nuts at $101.
It was signed in their name by Messrs. Cooper, Fairman & -Co., who de-
8cribed themselves as their agents. This firm of Cooper, Fairman & Ceo.
Were also tenderers 'in their own names for from 5,000 to 10,000 tons,
Mersey or Bolton brands, the rails to be delivered at Liverpool at £10 10s.
sterling, with bolts and nuts at £19 10s. sterling, offering at the same time
to deliver the same at Vancouver Island at the following rates:—

Rails 8....ccve-eecesreccreirnnsrens ees £13 5 3 sterling.
Fish-bolts at.....cceevevrevvenreeveeirennenee. 22 5 8 ¢
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Messrs. Cooper, Fairman & Co. were also tenderers for from 5,000 to
10,000 tons of the Mersey Steel and Iron Company’s brand of rails, to be
delivered at Duluth or Thunder Bay, at £12 6s. sterling per ton, with bolts
and nuts at $107 per ton, and accompanying this cffer was one to deliver
at French River at two shillings less per ton than the above prices.

The tender made by the Mersey Company reached the Department in
an envelope by itself ; the tender by Messrs. Cooper, Fairman & Co. in an-
other. The following letter was written by the Secretary of the Depart-
ment :— :

“OT1TaWA, 2nd December, 1874.

 GENTLEMEN,—The tenders yon have made on behalf of ‘The Mersey Steel and Iron
Company ' of Liverpool, for the supply of steel rails, &c., having been accepted, I am
directed to send you the enclosed draft articles of agreement, and to request you to have the
kindness to bave them execuied by the Company, and to then return them to me.

“1 have, &c.,
“F., BRAUN,
4t Messrs. Coopgr, FairMaN & Co., “ Secretary.”
 Agents, Mortreal.”

This notification is made as if Cooper, Fairman & Co. had made more
than one tender on behalf of the Mersey Steel & Iron Company, which was
not the fact. In thisand in many other instances, throughout the contracts
concerning steel rails and bolts and nuts and transportations, it appears
that an understanding existed from time to time between this firm and the
Department of Public Works, beyond that which is conveyed by letters or
papers on record. The tenders above set out as made by Messrs. Cooper,
Fairman & Co,, relate to delivery at Duluth, Thunder Bay, French River,
Liverpool and Vancouver, none of them being named in the advertisement
as places at which delivery would be accepted. After the tenders were
received, Mr. Fleming describes the effect of some of these tenders in his
schedule of the 19th November, as if it was then expected that the Depart-
ment would entertain them, though no competition had been invited
except for delivery at Montreal. There was, in fact, not more than one
tender in the name of the Mersey Company. The other tenders were by
Messers. Cooper, Fairman & Co., in their own name, and were not for
delivery at Montreal.

The proceedings which followed this notification of 2nd December,
show that it was thereby intimated that not only the offer made in the
name of the Mersey Co., for 10,000 tons to be delivered at Montreal, but also
the offer of Cooper, Fairman & Co. for an additional 10,000 tons with
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—

price for delivery at Duluth and French River, was accepted, though no
competition had been invited for the points thus named by Messrs. Cooper,
- Fairman & Co., and though Messrs. Perkins, Livingston, Post & Co. had
made an offer for delivery at the same points, lower than that of Messrs.
Cooper, Fairman & Co.’s tender.

Mr. Fleming’s schedule of 19th November, 1874, stated the tollowing
s the result of the offers for delivery on western lakes :

e ———————

Thunder
Contractor. Tons. Bay. Duluth.
$ cts. $ cts.
POSE & C0uuireeer cerereree cerereres seisaets sovees seavas s averessssens soscossstnnene 5,000 |oioieervverene 58 16
L U PPPR TP 5,000 [rrirrerereennn. 59 40
Cooper, FAIrMAD & Courururrerrrrerrernrs s erersaesasasresessssesenss ssessnses 10,000 59 86 ueveererioenn

This gives the idea that they did not compete on deliveries at hoth
Places, but they did, and the substance of their respective offers wus us
follows :

~——

Contractor. Tons. Tl;}l;r;.c.ler Duluth.
$ cts. $ cts.

POBL & 0 uvuereserrevenns cren e ererereeestes seeaes seraeseessnesns saesesestesees 5,000 58 41 58 16
QO ceereiirerieressititinie seteeetne sessesres «srere sessrsees shsserene susraen 5,000 60 15 59 40
Cooper, FAIrman & Co.......cecrervnins versesens auseses evereensausesesnnens 10,000 59 60 59 60

Thus the tenders before the Department at that time showed that Post
& Co. offered 10,000 tons at Duluth, or 5,000 tons at Duluth and 5,000 tons
at Thunder Bay, at prices lower than those named by Messrs. Cooper,
Fairman & Co.

It was decided to take 10,000 tons for delivery on the western lakes,
though no competition was invited at such ports, and to award the supply
of them at the higher prices of Messrs. Cooper, Fairman & Co’s. tender. A
contract was prepared in the name of the Mersey Company for both lots of
10,000 each, one to be delivered at Montreal, and the other on the western
lakes. The Mersey Company declined to contract for delivery on the lakes,
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and retained the right to deliver the 20,000 tons at Montreal. This led to
the necessity of a new contract for transportation the following year, and
competition was invited for it by advertisement. Then, after the opening of
the tenders, Messrs. Cooper, Fairman & Co. interfered, and, without having -
taken part in that competition, claimed that in consequence of the accept-
ance of their offer in this case, they were entitled to the contract for trans-
portation of these rails from Montreal to the western lakes, and it was
given to their nominee (see contract 20). «

Mr. Trudeau testified to the loss which had been sustained in conse-
quence of accepting the offer of Cooper, Fairman & Co. in this case, as
notified by Mr. Braun as aforesaid, instead of the lower one of Messrs. .
Perkins, Livingston, Post & Co.

Mr. Trudeau stated that the acceptance of the lower offer of Post & Co.
would have saved upon the 10,000 tons covered by their tender, $12,400 if
delivered at Duluth, and $4,900 at Fort William.

As a fact about 5,349 tons of rails and accessories were delivered at
Duluth, and about 5,477 tons at Fort William, upon which, at the rates
stated by Mr. Trudeau, the loss would be over $9,000.

A contract was prepared for execution on the basis of the two tenders.
above mentioned and accepted by Mr. Braun’s letter of 2nd December,
1874, and it was expected to be executed by the Mersey Company.

The following two letters are the next on record between the Depart--
ment and this firm concerning this contract : —

“ GreY NUNS’ BrLock, 42 aND 44, FouNpLING STREET,
¢ MoNTREAL, Dec. 4th, 1874,
% Qur Mr. Fairman leaves here for England, vié New York, Monday afternoon : and before-
going we would like to know if you would accept delivery of rails west, and at what points.
By knowing this we may be alle to reduce the pressure on the Moutreal freight market by

tending a portion vii New York, and thus get a more speedy delivery. An early reply will
oblige.

“COOPER, FAIRMAN & CO.
« Honourable A, MauxeNzig,
“Ottawa.”

“ Orrawa, 5th December, 1874,

« GenTLEMEN—With reference to your letter of the 4th inst. relative to the delivery of
steel rails, ] am to state that the Department is not prepared to specify the quantities to be
delivered at each of the ports mentioned in the contract of the Mersey Steel & Iron Co., but-
that it Is not intended to receive any vid New York.
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“It may, however, be decided to have some of them delivered at an English port, in
Which case due notice will be given in time.
“ T bave, &c.,
“ . BRAUN,

M Secretary.
*“ Messrs. Coorgr, Fairmay & Co.,

“ Montreal.”

The document evidencing the present contract was not the one first
Prepared. That was based upon the acceptance of the two tenders above
lentioned ; it is not forthcoming, and never reached the Department after
it was sent to Messrs. Cooper, Fairman & Co. with the letter of the 2nd
December above mentioned. The subsequent letter of Mr. Braun above
Set out, and dated the 5th December, 1874, makes it clear that that contract
Which had been forwarded for execution included delivery of rails at ports
on the western lakes.

On the 4th January, 1875, the following message reached the De-
Partment : — i

- “Qrrawa, January 4th, 1875.
By Telegraph from Montreal.
“ Mersey Co. bave signed tender delivered only at Montreal. Cannot now deliver west.
Above received by cable. '
‘ % AGENTS MERSEY CO.
“Hon. A. MaoKENZIE."

This communication in effect informs the Department, that the tender
for delivery at western ports was not made on behalf of the Mersey Com-
Pany, and that that firm had declined to adopt it. The contract which had
been prepared as above mentioned for execution by the Mersey Company,
and enclosed to Messrs. Cooper, Fairman & Co., on the apparent under-
standing that they were authorized agents for these contractors, and with
the intention that it should be executed in England, including in its terms
8 aforesaid, delivery at ports on the western lakes, and the supply of bolts
and nuts, as well as rails and fish-plates, was evidently not returned..
According to the above-mentioned letter of 4th December, 1874, Mr. Fair-
an, of Cooper, Fairman & Co., intended to leave Montreal for England,
and in his evidence before us he stated that he was in England, and heard
from the President of the Company that they would not execute the con-
tract as sent to them ; but he knew of no authority from the Government
Which permitted a new one to be executed in a different shape. A contract
different in substance from that which was sent to Messrs. Cooper, Fair-
lan 83300., on the 2nd December, was executed in England by the Mersey
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Company, and is the one now under consideration. By what authority the
change was made docs nol appear. When the substituted document
reached the Department, Mr. Fissiault discovered that it was different from
that which had been forwarded, and applied to Mr. Fleming on the subject.
The following is a memorandum which at the time he made and attached
to the contract :—

4 REMARKS ON CONTRACT XO. 4,538, OF THE 14TH JANUARY, 1875, witH Tine Mgrsey STEEL AND

“ IroN CodMPANY.

“In the original draftc prepared by me, there was a price for the delivery of rails at
Duluth, and one for delivery at French River, also & price for iron bolts and nuts far each
delivery.

“ The only price (£11 3s.) in this contract received this day, is for raile delivered st Mon-
treal—no mention of delivering any portion at Duluth nor at French River.

“The bolts and nuts are alsd:omitted.

% Mr. Fleming, whom 1 have consulted on this says, it makes no difference.

“H. A. FISSIAULT.

“Feby 15th, 1875, ’

The italics are Mr, Fissiault’s.

The tenders which had been made in the name of the Mersey Company
by Messrs. Cooper, Fairman & Co., as their agents, and by this firm in their
own name, included bolts and nuts. The contract returned from England

was without them. Mr. Fairman, was a witness before us, and on this .

point said that he had inserted the item * bolts and nuts” in the tender

made in the name of the Mersey Company, without any authority from

them. In March, 1875, the fact that this item had been in these tenders

was made a ground for the Department awarding the contract to Messrs.

Cooper, Fairman & Co. for bolts and nuts at the price given in this tender,

and without competition, although several others of the competing tenderers
had on a former occasion in November, 18'%4, made offers at much lower

prices for the same articles. (See contract 30.)

We find that a tender made by Messrs. Cooper, Fairman & Co in their
own name, for delivery at points (other than those at which competition
had been invited, was accepted, and that its terms were included in a
proposed contract with the Mersey Company for 20,000 tons of rails; that .
the Mersey Company refused to comply with these terms, and elected to
execute a contract for the rails alone, without the accessories named in the
tender on which the contract was based ; that the action of the Department
throughout the negotiaiio.s with Cooper, Fairman & Co. concerning matters
connected with this contract, was calculated to give, and did give that firm
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W undye advantage over other competitors in subsequent transactions ;
that obtaining this contract in its final shape, the contractors —the
. °Tsey Steel & Iron Co.—got no undue advantage, and that in awarding

% the Department purchased the material covered by it at the lowest avail-
3ble offor.

_ The contract was fulfilled, and the foHowing sums have been paid on
it .

To 30th June, 1875 .cccvviiviiiiiier i ceeeraannns $323,944 99
u B R (T 721,738 66
1877 s etrreeiennan rene 83,053 %70

——— S ——— ———

$1,1287387 35
By a subsequent arrangement, some of the rails included in this con-
t were transferred to the Intercolonial Railway, and:the account of the
&ific Railway was credited accordingly.

CoNTrACTS NoS. 9 AND 10.

Steel Rails.

This contract, dated 6th April, 1875, is the result of two distinct bar-
8aing hetween the contractors and the Government. The first is concerning
000 tons of rails, &c., and was numbered 9; the second was for an
ad‘iitipnal lot of 5,000 tons, and the contract, as executed, embodied the
°Tms upon which both lots were purchased. It is referred to in the books .
of the Department as contracts 9 and 10. By it the West Cumberland Iron
3d Stee] Co. (Limited), undertook to make and deliver 10,000 tons of steel
Talls with the proportionate quantity of fish-plates, bolts and nuts, of which
000 tong of rails, etc., were to be delivered in Montreal at £11 sterling,
®qual to §53.53 per ton for rails and plates, and £20 sterling, equal to
$97.33 per ton for bolts and nuts, and the residue of 5,000 tons of rails, etc.,
e on board in England, at £10 sterlihg, equal to $48.67 per ton, for rails
ang ‘Plates, and £19 sterling, equal to $92.48 per ton, for bolts and nuts.
e first arrangement was the acceptance of the tender sent in by the con-
tractorg in the November competition. It was one of the two lowest, and
"amed £11 sterling as the price for rails and fish-plates, but omitted to give
® Price for bolts and nuts. This was afterwards fixed by correspondence-

]ter the decision to accept the tender, the following correspuaiaence took
D ace —

133
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“Orrawa, 20th November, 1874.
“ Telegram to Messrs. Cox & Green, 13 Hospital Street, Montreal.

“Tender to supply five thousand tons of steel rails acoepted. Contract, bssed on
printed specification issued by this Depirtment date] October 3rd, will be made with your
principals. )

“T. TRUDEAU,
“ Deputy Minister of Public Works.”

“13 axp 15 HospitaL STREET,
“MoNTREAL, 20th November, 1874.

¢ Drag Str,~We have the houoir to acknowledge your telegram of this dsy: ¢ Tender to
supp'y five thousand tona of steel rails accepted. Contract, based on printed specfication
issued by this Department, dated October 3rd, will be made with your principals.’

#We presume you are kindly sending us copies of the specification you meation, on
receipt of which we shall have the matter put into proper shape.

“ Awailing your valued favours, .

: % We are, dear Bir,
“ Your obedient servants,
“COX & GREEN.

“T, Truprav, Eug,,

“ Deputy Commissioner Public Works,

“ Ottama.”’

“ Orrawa, 25th November, 1874..

“ GENTLENEBN,—As in the tender youanade on the 10th inst., in behalf of the West Cumber-
land Iron and Steel Co. (Liwited), for the supply of 5,000 tons of steel rails, you omitted to
state the prioe the Company wouild charge fur furnishing the bolts and nute required for that
_ quantity of rals, I am directed to ask you to be-good enough to now give that informs
tion. o

“[ have, &e¢.,
“F. BRAUN,

 Secretary.
“Messrs. Cox & Greax,

% Hospital Street, Montreal.”

“ Orrawa, 5th December, 1874.

{

*GeNTLEMEN,—The tender of the West Cumberland Iron and Steel Company (Limited)
for the supply of steel rails' having been accepted, I have to send to you herewith for
execution by said Company the-draft of contract for same in triplicate, which you will be
pleased to return here as early as convenient for completion.

“[ have, &c.,
“F. BRAUN,
¢ Secretary.
“ Meassrs. Cox & GrERN,
# Montreal.”
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Shortly after awarding this contract an offer was made on the part of
the Government to increase the quantity to be supplied by these tenderers,
which offer was declined. Subsequently, however, on the 18th December,
1874, Messrs. Cox & Green made an offer to supply 5,000 tons more at the
same price as mentioned in their original tender, concerning which the fol-
lOWing correspondence took place :—

%13 axp 15 HospiTAL STREET,
# MoNTREAL, 2ecember 18th, 1874.
, “ Dear Sir,—Wo are to-day in receipt of a cable communication from West Cumberland
“Iron and Steel Company (Limited), informing us that taking into consideration the favourable
torms of payment, they are prepared to increase the quantity of steel rails which they are
%ontracting to deliver from 5,000 tons [as the quantity now stands to (10,000) ten thousand
tons, We would remind you that our price is the lowest of any, viz.: (£11 Os. 0d.) eleven
bounds sterling per ton delivered in Montreal. We would now, therefore, respectfully re-
Quest that you would bring the proposition to the notice of the Minister of Public Works,
¢alling his particular attention to the very low price of the rails.

% Soliciting the favour of a reply, oW dear 8
“ We are, dear Sir,

# Your obedient servantas,
# COX & GREEN.

“F. Bravux, Eeq., Secretary,
“ Public Works Department,

“Ottawa.”
% Moxrrear Teizegara Co,

_  Orrawa, December 21st, 1874
“ By Telegraph from Montreal to T. Trudeay, Pubdlic Works.
“See our letter 18th December to Mr. Braun, offering five thousand tons more rails if

Wanted ; reply qnick, as a railroad is in treaty. “COX & GREEN.”

“«0Orrawa, 220d December, 1874.
“ Telegram to Cox & Green, Monireal.

“ No further steel rafls wanted. Thanks. “F, BRAUN

“ Secretary.”

 Orrawa, 5th January, 1875,
“ GenTLRMEN—The Minister of Public Works having reconsidered your offer on behalf of
the West Cumberland Iron and Steel Company (Limited) of Workington, to supply 5,000
tons of steel rails in addition to the quantity stipulated in their contract at £10 (ten pounds)
sterling per ton, and on the terms and conditions of their said contract f. o. b. at Working-
ton, T am to inform yoa that said oTer is acsep‘ed, ani to request you will advise the Com-

Pany accordingly. .
# 1 have, &c,

#F, BRAUN,
“yr ¢ Secretary-
essrs. Cox & GRreex,
 Moutreal,”
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e e "

Accompanying the original tender of this Company, a letter dated 23rd
October, 1874, from the Sccretary to Messrs. Cox & Green, the agents at
Montreal, was sent to the Department. This letter named £10 sterling 28
a price at Workington, or £11 sterling at Montreal ;: and it seems to have
been considered that their offer of December 18th, 18'74, might be treated 88
still continuing this alternative. Mr. Mackenzie, in his evidence, stated
that about the time of accepting this last offer it was considered expedient
to procure some rails for delivery in Vancouver, and the fact that the terms
of the new offer by these contractors on the 18th December was accepted o8
the condition that the delivery should not be made in Montreal as proposed
by their agents, Messrs. Cox & Green, but at Workington, in England, 8¢
mentioned in Mr. Braun’s letter of the 15th of January, 1875, indicates, that
it was at that time intended, that this second purchase from the West Cum-
berland Co., should go toVancouver. The following letter was subsequently
written by the Secretary of the Department :—

“ Orrawa, 4th March, 1875.

% GeNTLEMEN,—A new contract with the West Cumberland Iron and Steel Cu. being re-
quired for the supply of 5,000 tons steel rails, &o., it has been determined to amalgamate the
samre w.th the contract executed by the Company on the 2nd February instant, for the firsé
5,000 tons.

“The accompanying draft has been prepared accordingly and is endorsed for executiod:

% You will remark that the price per ton for bolts and nuts does not cover duty.

“The first contract in triplicate is returned herewith.

“I bave, &o.
F. BRAUJ,

“ Sercetary.
« Messra. Cox & GregN. _

“ Montreal.”

The contract was executed. The delivery of 5,000 tons to be at Mon-
treal, and of 5,000 at Workington. Subsequently the Department proposed
to change these terms, as shown by the following correspondence :—

% Qrrawa, April 20th, 1875."

“Would West Cumberland Company, deliver the whole ten thousand tons rails at Mos’
tresl at eleven, and bolts and nuts at twenty pounds, sterling,
F. BRAUN,
[
“#Cox & Greav, Secretary.
« Montreal.” .

“13 & 15, HospiTaL StrEET,

Mo~trEAL, 20th April, 1875.
“Dear Siz,~-We have your telegram of to-day and copy enclosed.
“The first five thousand tons have already or are about being shipped. Webave no doubt
the Company could s=nd the other five thousand also, and we dare say can arrango to deliver
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them to you here. Adding one pound sterling to the price you have agreed to pay them
delivered in England, we will lay the matter before them by mail leaving here next Friday,
the 23rd inst, and when their reply reaches us we shall have the honour of communicating it
to you.
“ We are your obedient servants,
COX & GREEN.
“F. Bravy, Ecq., Secretary,
“ Public Works Department,
“ Ottawa.”
The evidence shows that in obtaining this contract (numbered 9 and 10)
the contractors obtained no undue advantage, and in awarding it the Depart-
ment bought the material covered by it at a price as low as that for which

it could have been then obtained from any other source.

It was finally arranged that the delivery should be made in Canada,
and the contract was fulfilled. The following sums were paid on the
contract :—

To 80th June, 1875 ....ccvvnvevivirrinmniiernrenes $230,645 14.
To 80th June, 1876....c.. coveverervnrrrenrn cernen 147,284 99.
To 80th June, 1877..cccciet vevvveer veeen ennes 186,145 73.

Total..eeenersveererrnvenrenenssensones . $564,075 86.

By a subsequent arrangement some of the rails included in this con-
tract were transferred to the Intercolonial Railway, and the account of the
Pacific Railway was credited accordingly-

ConTrACT No. 11
Steel Rails.

By this contract, dated 9th February, 1875, a firm, composed of persons
whose names are not given, using the style and firm of Naylor, Benzon &
Co,, undertook to supply five thousand tons of rails, with the proportionate
quantity of fish-plates, free on board, at Liverpool, receiving therefor
£10 10s. per ton, deliverable as follows: 2,500 to 3,000 tons in March or
April, 1875 ; the remainder in May, 1875.

This contract was the result of offers by Messrs. Cooper, Fairman & Co’
without competition. The tenders which reached the De-
partment in answer to the advertisement issued on this occasion, and
which had invited offers for delivery only at Montreal, were accompanied
by two for delivery at Liverpool, one from James Crawford at £10 5s. ster-
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ling per ton, and one {from Messrs. Cooper, Fairman & Co. at £10 10s. The
latter tender contained also the only offer for delivery at Vancouver, which
was at £13 5s. 8d. sterling. .

Before the time named for receipt of tenders, the following correspon-
dence passed between the Department and a Mr. Justice : —

* PrILADELPHIA, 23rd October, 1874.

% Dear Sir,—In making tenders for ‘steel rails,” you require deliveries t» be made at
Montreal.

“ I write to ascertain if tenders would be received for rails to be delivered at Liverpool
and all matters of freight and insurance would then be in your hands. This course would
bring out greater competition in way of bids, thus reducing prices.

“ Yours truly,

“ PHILIP S. JUSTICE.
“ . Brawoy, Esq., Secretary,

“ Public Works Department,
# Ottawa, Canada.”

“ Orrawa, 27th October, 1874.

* Sir,—In reply to the enquiry made in your communication of the 23rd instant as to
whether the Department would accept tenders for steel rails delivered at Liverpool, England,
&c., I beg to inform you that no such tenders would be accepted. In addition to the place
mentioned in the specification for delivery, the Department would have no objection to
tenders for delivery on Georgian Bay, Lake Huron, or Duluth and Thunder Bay, Lake
Superior.

“T have, &c.,
“ F. BRAUN,

“ Secretary.
“ Pmuy S, Justic, Esq,

% No. 14 North Fifth Street,
Philadelphia, Pa., U.S.

Although the Department had requested no competition for delivery
in England for Vancouver, nevertheless, after the opening of the tenders,
Mr. Fleming, on the 19th November, 1874, thought it proper, in his report,
to submit the substance of the one for Vancouver, made by Messrs. Cooper,
Fairman & Co.

After consideration of the different tenders, the notification of the

acceptance of some of them took place at the dates and for the quantities
below mentioned :—

Nov. 20th, to Cox & Green, 5,000 tons at.......... $53 53
Dec. 1st, H. A. F. Post, 10,000 tons (at average).. 54 62
Dec. 2nd, Cooper, Fairman & Co., 20,000 tons at. 54 26
Dec 4th, Thos. Reynolds, jun., 5,000 tons at...... 53 53
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' This provided for 40,000 tons. The day following the last of these
notices, the following letter was written by the Secretary : —

“ OTTAWA, 5th December, 1874.

“ GexTLEMEN,--With reference to your letter of the 4th inst., relative to the delivery of
steel rails, I am to state that the Depdrtment is not prepared to specify the quantities to be
delivered at each of the poris mentioned in the contract of the Mersey Steel and Iron Com-
bany, but that it is not intended to receive any vi¢ New York.

“It may, kowever, be decided to have some of them delivered st an English port, in
which case due notice will be given in time.

“] have, &e.,
“F. BRAUN,
*“ Secretary.

’

“Mesers. CoorEr, Fairuax & Co.,
“ Montrea)."

This is the first official record of an intention by the Department to
Purchase rails for delivery at an English port. We cannot, from its language,
understand whether it refers to the tender which had been put in as afore-
said by Messrs. Cooper, Fairman & Co. in company with the regular tenders
for delivery at Montreal, and which mentions the same price as that which
Was subsequently given under this contract, or to the prospect of a subse-
quent negotiation by competition or otherwise. No one from the Depart-
ent has been able in his evidence to state the grounds for the decision to
Purchase in this case beyond what the records exhibit. We have attempted
to trace through these records the steps taken, or information obtained, by the
Department concerning rails to be delivered in England or in Vancouver.
On the 9th December, 1874, the Secretary wrote the following letter :—

“Orrawa, 9th December, 1874.
* GeNTLEMEN,—In reply to your communication of the 30th ult., asking if any more steel
rails would be required by the Government during the coming year in addition to those lately
Purchased, I beg to inform you tbat should any more be required, tenders will be called for as

Previously done.
) “1 have, &e.,
“F. BRAUN,
“ Secrelary.
“ Caamruiy & Guerr,
“P. 0. Box 3012, New York, U.S.”

An offer was made by Cox & Green, of Montreal, the agents for the
West Cumberland Company, dated the 18th December, 1874, to supply
5,000 tons beyond the quantity covered by their original tender. The
following correspondence will show the substance of that offer and how it
Wwas at first disposed of : —
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13 axp 15 HospitaL STREET,
“ Mo~TREAL, December 18th, 1874.

“Desr Sir,—We are to-day in receipt of a cable communication from West Cumberland
Iron and Steel Company (Limited), informing us that taking into consideration the favourable
terms of payment, they are prepared to increase the quantity of steel rails which they are
contracting t2 deliver from (5,000) five thousand tons, as the quantity now stands, to (10,000)
ten thousand tons. We would remind you that our price is the lowest of any, viz.: (£11.00)
eleven jounds sterling per ton, delivered in Mon!real. We would now, therefore, rerpectfully
request that you would bring the proposition to the notice of the Minister of Public Works,
calling his particular altention to the very low price of the rails.

“So'iciting the favour of a rep'y,

“We are, dear Sir,
“ Your obedient servsnts,

“COX & GREEN.
«F, Brauy, Egq., Secretary,

¢ Public Works Department,
“ Ottawa.”

“MoxTrEAL TELEGRAPH Cu,,
“Orrawas, December 21st, 1874,
“ By Telegrapk from Montreal to T. Trudeau, Public Works.
“See our letter 18th December to Mr. Braun, offering five thousand tons more rails if
wanted ; reply quick'y, a3 a railroad is in treaty.

“COX & GREEN.”

- % Qrrawa, 22nd December, 1874.
) “ Telegram to Gox & Green, Montreal.
“ No further steel raila wanted. Tbanks.

“F, BRAUY,
“ Secretary.”
This refusal seems to us not {o be in accord with the intention of the
Department suggested to Messrs. Cooper, Fairman & Co., on the 5th Decem-
ber, at which time Mr. Braun, in the letter above mentioned, had used this
language to them :—

It may, however, be decided to have some of them delivered at an English port.”

For, if rails were required at Vancouver, it was hardly expedient to refuse
5,000 tons at the price named by the West Cumberland Co., the lowest of
all tenderers, especially as it was understood that their offer was meant to
give the alternative of £11 sterling at Montreal, or £10 sterling at an
English port.

After this refusal on the 22nd December, 1874, of the offer made on be-
half of the West Cuamberland Co., the next recorded correspondence on the
subject of a further supply of rails is the following, which opens a fortnight
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after the letter of Mr. Braun, informing Messrs. Cooper, Fairman & Co. that
some might be taken at an English port :—

¢ MoNTREAI, 20th December, 1874.

% Dear Sir,—I have just received a cable message through Mr. Fairman, on behslf of the
makers, offering 6,400 best Bessemer steel rails —additionalat £10 10s. 0d. f. o. b. Ziverpool—
subject to reply upon Thursday. Should you be able to take this extra lot, I will secure them
at ance, as the prices will probably advance after New Year. The writer will wait uvon you in
the morning at the station with reference to this offer.

“ Your obedient servant,
“JAMES COOPER.
Hon. A. MackENzIE.

Between this date and the next letter, as we judge from the contents of
the latter, some one, acting for the Department, had informed the firm of
Messrs. Cooper, Fairman & Co., that 10,000 tons would be required at
Liverpool :—

Mox7rEAL, 4t h January, i875.

“Deag Sir,—We received cable messige advising that the Mersey Co. bave signed tender
for delivery in Montreal only. With reference to the 10,000 tons required f. o. b. Liverpool,
by teking immediste action by cable, we can probably arrange it, the original tender being
all for shipment bere. To facilitate matters, we would be glad to have your instructions with
reference to this, and the delivery at Vancouver Island. We cad probably secure freighé at
£2 per ton, althoagh £2 10s. has been asked. Upon receipt of yourinstructions, we will cable
for figuros and make contract for delivery on the Pacific Coast. Waiting your early rep'y,

“ We remain,
« Yours respectfully,
« COOPER, FAIRMAN & CO.,
. “For Mersey Irox SteeL Co.
“Hon. A. MaoKkNZig,
¢ Ottawa.”’

Messrs. Cooper, Fairman & Co. here refer to the 10,000 tons as if it had
been the subject of a previous conversation or communication, and plainly
propose to enter into a contract without competition, on their own terms,
not only as to rails, but as to freight.

On the next day the three following communications are recorded :—
“ OrTAWS, 5th January, 1873
% GentLEMEN,—The Minister of Public Works having reconsidered your offer on bebalf of
the West Cumberland Iron and Steel Co. (Limited), of Workington, to supply 5000 tons of

steel rails in addition to the quantity stipulated in their contract, £10 (ten pounds) sterling
per ton, and on the terms and conditions of teir said contract f.0.b. at Workington, I am to
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inform you that said offer is accepted, and fo request you will advise the Companry accord-
ingly.
«1 have, &o,
“F. BRAUN,
“Secrelary.
“ Mesers. Cox & GREeN,
“ Montreal.”

“Q1TAWA, 5th January, 1875.

# S1g,—~In veply to your communication of the 23rd ult., asking the probable destination
of the rails lately purchased by the Government, in order to ensble you to make offers for the
carriage of the ssme, I beg to inform you that the p'ace of delivery will be Montreal and
Vancouver Island.

“ 1 have, &e.,
«F, BRAUN,

“ Secretary.
«JonN G. DaLE, Eeq,,

“ New York, U.S.”

% Orrawa, 5th January, 1875.
“S1,—1In reply to your communication of the 29th ult., offering to supply 6,400 tons of
Bessemer steel rails at £10 10s. f. 0. b. at Liverpoo!, I beg to inform you that the Depart-
ment does not require any more.
1 bave, &c,
#F. BRAUN,

“ Secretary.
#Jaugs Coorer. Esq.,

“Montreal.”

Two days after this the following acceptance of Messrs. Cooper, Fair-
man’s proposal was telegraphed :—
“ Orrawa, January 7th, 1875.
“ Telegraph to Messrs. Cooper, Fairman & Co., Montreal.

*If freight to British Columbia can be got at two pounds sterling, the Government will
take five thounnd tons of ateel rails, shipped at auy time. Delivery will be at Esjuimalt
Cowichan Bay or Nanaimo, at all of which places there are good faoilities.
“« F. BRAUN,
“ Secretary.”

After which the following correspondence took place : —

« MoNTREAL, 13th January, 1875.

“ DEAR Sir, In reply to telegram of the 7th instant, we beg to advise you that we have
purchased on account of Dominion Government 5,000 tons Bessemer steel rails, at £10 10s.
0d., f. 0. b. Liverpool ; cash againat bills of lading,

4 We have also contracted freighis to Vancouver ports, viz.:—Esquimalt, Cowichan Bay
and Naraimo, at £2 58. 0d. sterling per ton.
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“ The Government assuming the responsibility of freight, &c., which is to say—to pay
shippers, makers not assuming delivery to Vancouver porta.

“Should you require the track bolts for this lot we can arrange for them and include.
Wa are advised that steel rails are now held at £11 0s. 0d. We would be glad to be favoured
with the address of your Bankers in England, to whom we suppose the bills of lading will
require to be presented to. Kindly confirm the contract as soon as possible to enable us to
<able reply, the necessary documeats to follow.

“ Yours faithfully,

« COOPER, FAIRMAN & CO.
“ Hon. A. MACKENZIE,

“ Ottawa.”

By this letter Messrs. Cooper, Fairman & Co. intimate that they expect
to close the transaction, by supplying the quantity named by Mr. Braun on
the 7th January, 1875, though it should cost more than had been men-
tioned by him as a condition on which the purchase would be effected.

Between the 14th and 18th January, 1875, inclusive, the following six
communications from this firm, to the Private Secretary of the Minister, are
amongst the records of the Department. There is no trace of his answers if
he gave any. The attention of the Deputy Minister was called to these
communications, but he was not able to say whether there had been any
answer.

Mr. Trudean testified that it was the intention in the Department. that
any official letter written by the Private Secretary should be recorded, and
that it was not usual in negotiations concerning Departmental transac-
tions that correspondence should take place between tenderers or con-
tractors and the Private Secretary. '

(Confidential.)
“ Copy of Cable received 13th January, Cooper, Monireal.

“ Have bought Vancouver rails,. cash f. 0. b. here, freights arranged; obliged to pay 45
shillings, obtain differences from Government; Government must assume responsibility,
freights and insurance; makers now asking eleven pounds.’

This purports to be a cablegram to Mr. Cooper from his partner in
England.

‘ Monrrmar Txiresarr Co,
 Orrawa, l4th January, 1875.
% By T'elegraphk from Monireal to Wm. Buckingham, Depariment of Public Works.

“Have cabled for positive information; believe insurauce included; will answer to-
morrow.

“COOPER, FAIRMAN & Co.
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‘ MoxTreaL Trrecrarw Co,
¢ Orrawa, 14th January, 1875.

% By Telegraph from Montreal to Wm. Buckingham, Public Works Department.

“ Government have to psy freights at rates averaged 45 shillings to Vancouver ports ; the
makers not assuming delivery beyond Liverpool. 1 cabled to get freight at 40 shillings ; after
much labor succeeded in getting delivery at 45 shillings, being better Lban allowing rails to be
withdrawn, Rails mow worth £11 0s. Cd, sssuming difference means scceptliog rates
arranged for, namely, 45 shillings per toa.

' *JAMES COOPER.”

“ MoxTrEAL, 15th January, 1857.
“ Wm. Buckingham, Esq., Otlawa :

# Dpar Sir,—Y am in receipt of your telegram in reply to cable meseage received to-day.
The extra five shillings added was for insurauce, which. was omitted mn quotations for
delivery at Vancouyer rorts. 1have cabled dgain this-evehing, and.will likely-have a finak
zeply to morrow afternoon, which I trust will be satisfactory to you.

1 remain, yours respectfully,
JuJAMES COOPER. .

L !uu'mnz. TrLEGrAPR Co.,
#“ Orrawa, 15th hnnny, 1875.

u By Tclcgraph from Montreal to Wm. Buckingham, Public Works.
“Cable reply received eays frexgbt and insurance, 50 shillings ; impossible to get.less..
“JAMES COOPER.”

* Orrawa, 18th January, 1875.

“ By Telegraph from Montreal to W. Buckingham, Fublic Works.
"4 Accept your offer made by telegraph on the seventh. Rails ten pounds ten shillings
(£10 10s.); freight forty shilllinge, insursnce not included.
‘ “JAMES COOPER.”

¢ MoNTREAL, 18th January, 1875.
“DesR Sir,—We are in receipt of a cable message to-day which enables us to accept
your offer of 7th January for 5,000 tons of Bessemer steel rails at £10 10s., f. 0. b., Liverpool,
tarms cash on delivery and freight to Vancouver ports, viz.: Esquimalt, Cowichan and
Nanaimo, at forty shillings per too—insurance an open question.
¢ Makers of rails only delivering f. 0. b., Liverpool.
# Please confirm the above at your earliest convenience to enable us to confirm sa]e in
England by cable.
# We remain, yours faithfully,
“ COOPER, FAIRMAN & to.
«p.g.—We wouli be glad if you can favour us with the address of your Bankers, o
whom we are to present Lills of lading of delivery.
% W, Brerixeriad, Eeq,
« Qttawa.”
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On the 21st of that month the transaction was closed by the following
official communication :— -

“ Q1TAWa, 218t January, 1875.

GextrEMEN,—In reply to your several communications on behalf of Messrs. Naylor,
1230 & Co., I am to state that the Government accep's their offer to supply 5,000 tons of
Steel rajls at £10 10s. Od. sterling per ton f. 0. b. at Lwerpool and allows £2 0« Od. per ton
for freight to the Vancouver ports.
“ The Agent-General of the Dominion, E. Jenkins, Esq., M.P., will see to the insurance.
“ Messrs. Morton, Rose & Co., are the Financisl Agents of the Government in London.
“I have, &o.,
“F. BRAUN,

“Scerctary.
" T, .
Mesers, Coorer, FairMax & Co.,

“ Montreal.”

The evidence shows that there was no such rise in the market. price. of
Tails as that which, in Mr. Cooper’s Jetter to Mr, Buckingham of ihe 14th
January, is stated to have taken place, and no such advance as in Mr. Cooper s .
letter of the 29th December, 1874, to Mr. Mackenzie, was mentioned as pro-
bable after New Year. ' Mr. Reynolds’ téstimony, as well as Mt. Sandberg’s
diagram and the periodicals before mentioned as authorities, namely, Irom
and The Iron and Coal Trades Review,all indicate that from the latter end
of November until after all these transactions were: closed there was no
8eneral rise in the price of rails, but, on the contrary, if there was any
Wovement it was downwards. .It is not, however, inconsistent with such-
®vidence that individual makers may have asked £11 sterling. In fact,
Periodicals or other authorities of that nature purport to do no more than to
give the general state of the market. . The tenders that were sent, in answer
to the advertisement in this case, ranged from £11 to £17 sterling for de-
livery at Montreal, equivalent to £10 to £16 sterling at English ports, and
If, at the time this purchase wds being closed, i e., in January, 1875, any
Maker asked £11, or any other price, at an English port, that fact gave no
indication of the lowest price at which a Government could purchase rails.

On the 4th January, 1875, there were two offers before the Department
for rails to be delivered in England, both ‘made spontaneously : one from
Cox & Green, made on the 18th December, 1874, at £10 sterling, which we
Say, was still before the Department, because, though it had been refused
bY telegram on the 22nd December, it was at this time, the 4th J anuary,
1875, treated as available, and, in fact, accepted. Another was from
Cooper, Fairman & Co., made the 29th December, 1874, at £10 10s. sterling.
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It was on this 4th of January, also before the Department, on its records,
that Mr. Justice had desired to tender for delivery at Liverpool, and had
been informed that—“No such tenders would be accepted:” that Mr.
Crawford had offered to take, for delivery at Liverpool, £10 §s. sterling per
ton ; that there were signs of a weakening in the market, for makers were
then inclined to take less than they would accept on a previons occasion.
That the market had been firmer is perfectly clear, for Mr. Mac-
kenzie testified that, after the opening of the tenders, and before this
spontaneous offer of 18th December, the West Cumberland Co. had de-
clined to furnish a further quantity at $58.58 ; and there is other evidence
to show that the Ebbw Vale Co. had, soon after the opening of the
tenders, declined to accept that price for an additional supply. Therefore
this offer, coming spontaneously from Cox & Green to supply 5,000 tons at
a price which they had previously refused, was an intimation that the
market was weakening. With a knowledge, on the 4th January, 1875,
of these facts, the Department took action as follows.

On 5th January, 1875, Mr. Braun wrote Cox & Green accepting their
offer for 5,000 tons at £10 sterling.

On 5th January, 1875, Mr. Braun wrete Mr. Cdoper, of Cooper, Fairman
& Co., declining 10 take any more rails.

On T7th January, 1875, Mr. Braun telegraphed Messrs. Cooper, Fairman
& Co. that if freight could be got at £2 sterling the Government would take
5,000 tons shipped at any time.

And after some intermediate attempts of this firm to get a higher prico
for transportation, the purchase was concluded on the terms named in Mr.
Braun’s telegram of 7th January, 1875.

Mr. Mackenzie was asked whether, before deciding upon awarding this
contract to Cooper, Fairman & Co., the circumstances of these applications
from Mr. Justice and Mr. Crawford were taken into consideration, or whether
any attention was given to the fact that two days before that he had been
offered voluntarily, by the West Cumberland Co, 5,000 tons at a price ten
shillings lower than that named by Messts. Cooper, Fairman & Co. His
answer was that he had no doubt they were all considered ; that the fact
that there was a decision in the case implied consideration ; but he had no
recollection of any discussion respecting the matter, and upon being asked
why it was not worth while to ask for the competition of Crawford or of
the West Cumberland Co, he said he knew of no reasons whatever, except
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What were in the public documents in the office. After the acceptance of
this last lot from Cooper, Fairman & Co., the one of 5,000 which had been
Previously bargained for with the West Cumberland Co. to be delivered at
8n English port was arranged to be delivered at Montreal instead, so that
this purchase from Cooper, Fairman & Co. had indirectly the effect of"
increasing the quantity to be delivered at Montreal from 40,000 to
45,000 tons. '

‘We have not been able to get any information upon the question how
the Minister was induced, without competition, to concede to Messrs.
Cooper, Fairman & Co. a price 10s. sterling higher than that which the
West Cumberland were, two days earlier, willing to take.

Mr. Mackenzie stated that in awarding contracts, his “ decision was
iIIVariably not only in concert with, but in acquiescence of the views of the
officers of the Department,” in consequence of which statement Mr.
Tl‘udeau, who had been the Deputy Minister at the time of this contract,
Was re-called, in order to ascertain how far the circumstances above alluded
%o were considered before awarding this contract to Cooper, Fairman & Co.

Mr. Trudeau testified that it was not a matter of doubt with him as to
Whether his judgment had been asked concerning the rail contracts, and he
8tated that the Minister had himself decided.

Mzr. Fleming, as a witness, said he wished us to understand that from
first to last he took no part in awarding contracts. We have, therefore, been
Unable to learn the reasons which led to £10 10s. being given to Messrs.

Cooper, Fairman & Co. under the circumstances above stated.

The bargain was closed by a formal contract with Messrs. Naylor, Ben-
Zon & Co.

The evidence leads us to conclude :

‘That in this case the contractors got an undue advantage, namely, a
Price higher than was necessary to be paid in the state of the market at
that tjime, and higher than was then being paid to other manufacturers—
8uch price being conceded without competition :

That the action of the Department concerning rails to, be delivered at
Liverpool had the effect of silencing competition and of giving to Messrs.
Cooper, Fairman & Co. an undue advantage over other dealers.

The contract has been fulfilled; the amount paid on it being
$265,052 36.
14
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ContrACT No. 12.
Georgian Bay Branch.

By this contract, dated the 27th of February, 1875, the Hon. Asa Belknap
‘Foster undertook to locate and construct about eighty-five miles of railway,
to be known as the Greorgian Bay Branch, from the mouth of French River
to a point in the centre of four townships, lettered A, B, C, D, on a map
attached to said contract, according to specifications, and within a time men-
tioned in said contract; which railway, on its completion, was to be the
property of the coutractor, and to be worked for his advantage under certain
specified conditions, he receiving therefor ten thousand dollars per mile to-
gether with interest at four per cent on $7,400 for each mile of the railway,
this interest to be paid for a period of twenty-five years from its completion,
as well as the proceeds of 20,000 acres of land for each mile thereof in the
manner in the said contract set out. This contract is printed (No. 44) in
the Sessional Papers of 1875.

A return to the House of Commons dated 5th March, 1875, shows the
tenders for the construction of the Georgian Bay Branch, with Orders in
Council, correspondence and papers relating thereto.

A return to the House of Commons, dated 28th of February, 1877, shows
reports, statements, correspondence and other papers subsequent to the exe-
cution of the contract concerning work done under it; the failure to per-
form it, and Orders in Council concerning the cancellation of said contract,
and other matters. On the 28rd of April, 1877, the Select Standing Com-
mittee on Public Accounts presented to the House of Commons their fourth
report, which was evidence taken (not under oath) in reference to the expen-
diture for work performed under this contract, together with several docu-
ments.

An advertisement of the 6th of November, 1874, invited tenders for the
construction of this branch, stating that, amongst other things, such infor-
mation as the Government possessed concerning the country through which
the line passed, might be obtained at the Department. The substance of
the tenders, and.the action taken upon them, appear by the following : —

“ DEPARTMENT oF PuBLIc WoRkS,
“OrrawWa, January, 1875.
« Memorandum.

“ The undersigned reports that tenders have been invited for the Georgian Bay Branch
of the Canada Pacific Railway in two forms as follows :-—
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“ Form No. 1.-~To include the delivery of the railway compieted to Government.

“Form No. 2.--To include the construction of the Railway, and its working after com-
Pletion upon certain regulations as to accomodation for connecting railway lines and other-
Wise to be established by Governmeut. The road, subject to such regulations, to remain the
Property of the contractors.

“That said tenders are all based on the following conditions as to remuneration :

“ lst.—The payment, as per cap. 14, Vic. 37, sec. 8, sub-sec. 3, of a sum of $10,000 per
mile.

“2nd.—A graat of 20,000 acres of land per mile.

“3rd.—A guarantee of 4 per cent. for 25 years on a sum to be named by the parties
tendering, in the event of said quantity of land per mile not being sutficient.
“That the following i3 a list of the tenders received : —

Form No. 1. Guarantee
required on
John Wardrop & Co., Brockville...... VPO - 1XV 1))
James H. Dean, Port Perry...cc.cceeeereeer cennen Ceerresssneansaas ceeeerene 75,000
C. E. English, Toronto-......ccecereuurerer vosennranssnnas iiiiananees sennnees 90,000
C. E. English, Toronto.......covveeceveeene vanevinennes resessessrrerensannnnaas 100,000
Form No. 2. .
J. D. Edgar, Ontario and Pacific Junction Railway....c..ccocomerenee 30,000 .
N. C. Munson. Boston............ U O P P TR I 7,400
A. B. Foster, Waterloo..................... 12,500
C. E. English, Toronto...cceeeceeeerserene sereeserneiaaencesssesssnaessessennns 110,000

# The undersigned, therefore, recommends that the offer of N. C. Munson, of Boston, be
accepted, said offer appearing to be most advantageous.
“ Respeotfully submitted.
« A. MACKENZIE,
“ Minister of Public Works."”
#« MEMO.—This Report was approved by a Committee of the Homourable the Privy
Council on the 4th February, 1875.”

¢ BosToN, Mass.,
% 28th January, 1875.
“S1r,—We beg to inform you that we bave transferred the tender for the construction of
the Georgian Bay Branch of the Canadian Pacific Railway to the Hon. A. B. Foster, who has
acquired all the interest we hold in the tenier sent in by us.
" “Your obedient servant,

“N. C. MUNSON,
¢ Hon. A. MAcRBAZIE,

% Minister of Public Works,
¢ Ottawa.”

113
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“ Caxapa Cextrarn Ramwway Co.,
“ SecrETARY AND TrEASURER'S OFFICE,
) ‘¢ OrTawa, 3rd February, 1875.

# Sir,-~1 beg to inform you that I have acquired the interest of N. C. Munson in the
Georgian Bay Branch of the Cavadian Pacific Railway, and herewith enclose a transfer, and
am prepared to enter into contract for same.

“Yours truly,
“A. B. FOSTER.

# Hon. A. MACKENZIE,
« Minister of Public Works,

¢ Ottawa.”
The contract was entered into with Mr. Foster in accordance with the
above-mentioned recommendation. It contained a stipulation that in no

case should the gradients ascending easterly exceed 1in 200. Subsequently
it was cancelled.

An Order in Council, dated 28th of February, 1876, authorized the con-
tract to be annulled, and the repayment to the contractor of $85,000, which
he had deposited as security, together with the fair value of works which
had been performed by him so far as they were necessary to, or could be
made available for, the prosecution of the work. The contract was annulled
and Mr. Foster was repaid his deposit of $85,000, together with $41,000 to-
wards reimbursing him for the expense on the works aforesaid.

We do not think it necessary to describe at length the correspondence
and other steps which led up to this result. They are set out in the return
to the House of Commons dated 26th March, 1877, before mentioned,
(Sessional Papers, No. 57), but some reference to them may be useful.

On 26th October, 1874, Mr. Walter Shanly wrote to Mr. Foster and
used the following language concerning this branch :—

“ The levels already run, extending from the mouth of the river to the
“ Nipissing Road,’ a distance of about sixty miles, show beyond all question
that the maximum gradients and curvature limited by the contract, namely,
26 feet per mile ascending east and 52 feet on the westwardly ascent, are
not obtainable on, or near the line laid down on the contract map.”

On the 17th November Mr. Fleming reported on this letter, stating
that he had had the advantage of the views of Mr. Ridout and Mr. Hazle-
wood, and that, in his judgment, the proper course was, “for the contractor
to carry on the surveys with every possible emergy until a line coming
within the terms of the contract be found.” Mr. Fleming does not give
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the language in which the views of Mr. Ridout and Mr. Hazlewood were
communicated to him, and we are not able to judge how far his own strong
view that the contractor by surveying with energy could find the specified
grades, was a reasonable deduction from their representations. But from
his Jetter of the “th of February, 1877, set out in the said return, in which
he said that the licht gradients which he had expected were not obtained,
and in which he indicated that grades had then (February, 1877) been
adopted at a maximum twice as steep as those prescribed by the contract,
as well as from the information contained in the said return to the House of
Commons, and other evidence on the subject, we conclude that in the
terms of this contract, a yrade for the railway was specified as the maxi-
mum which was not obtainable, and that this was the main reason for
cancelling the contract.

The general route of the line specified in this contract was not selected
for engineering reasons. According to Mr. Fleming’s evidence it was due
to the policy of the Government. We have not enquired into the
expediency of adopting the route. We have endeavoured to learn why the

grades described in the contract should have been taken as practicable so

positively as to make them the basis of a bargain between the contractor
and the Government.

On the 6th October, 1874, the Chief Engineer submitied a report to the
Minister which is hereinafter set out. In order to understand the bearing
of this report it must be kept in mind that it relates to a route which
included at the westerly end, about 85 miles covered by this contract, and
known as the Georgian Bay Branch, and also a continuation of the same
line which was subsequently agreed for, by contract 16, and is generally
alluded to as the subsidized portion of the Canada Central.

“Letter from the Engineer-in-Chief to the Minister of Public Works, giving a synopsis of in-
formnation respecting the country between River French and Renfrew, as well as Pem-
broke: from Reports of an Exploration made by Samuel Hazlewood, C.E., in the sea-
son of 1874.

“ CaNapiaN PaciFic Rainway,
“OFFICE OF_THE ENGINEER-IN-CHIEF,
“ QrTAWa, 6th October, 1874.

% Sir,—In accordance with your wishes I instructed Mr. Hazlewood to walk over and ex-
amine the country between the mouth of River French and Pembroke, also along the River
Bonnachere to Renfrew. The following remarks oa the character of the country, its suita-
bility for railway construction, &c., are gleaned from Mr. Hazlewood's letters to me, dated the
14th July, 5th Augusr, and 15th September last.
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#Mr. Hazlewood proceeded first to Parry Sound district, and travelled up the road lead-
ing from Lake Rousseau to Lake Nipissing; he selected the corner post between lots 158 and
159 as the initial point, and started from that place on the 1st July, on a direct course for the
mouth of River French, a distance of about sixty miles. He reports the country between
these points as being favourable for railway construction, no obstacles cf any importance
presenting themselves, except near River French, where the heaviest rock excavation will be
mecessary. The streams to be crossed are few and unimportant, and there is an ample sup-
ply of good stone. The land, as a general rule, is level, and as far as could be judged, much
of it adapted for settlement. The timber is large and valuable. Pine, apparently of a fine
quality, is to be bad in abundance.

«The mouths of River French were reached on the evening of the Tth July. Here Mr.
Hazlewood expected to find some Government stores, but learning that the Hudson Bay
Cowpany had lately broken up their post at this place and removed the stores to Byng Inlet
be found it necessary to proceed there for a supply.

# Having procured a sufficient quantity of supplies, Mr. Hazlewood ascended the River
French to Lake Nipissing, and thence by River South and Nipissing Road, returned to the
camp between lots 158 and 159.

% On the 17th July he left the Nipissine Road and walked in as straight a course as pos-
sible easterly towards Pembroke. About one and a balf miles from the road he crossed the
River Comonda, about twenty five feet jn width, flowing i a northerly direction—a short dis-
tance farther up it turps to the westward,

¢ For the first eight miles some rough ground was encountered, but with a little time and
care Mr. Hazlewood is convinced a good line msy be secured. At ten and a-half miles he
crossed the River South or Namanitagong, 75 feet in width and 8 feet deep, and at sixteen
and a-ha'f miles again crossed this river, 50 feet in width, From the latter point he followed
the genersl courae of the River South to about the twenty-first mile. At seventeen and a-
hralf miles he came upon a large deposit of gravel, the first seen between this point and River
French, a total distance of seventy-seven miles. At the twenty-first mile the River South
was lost sight of, but at the twenty-fourth mile a brook was crossed which be took to be one
9f 1ts heads, and at the twenty-sixth and a-half mile crossed what he supposed to be the other
Liead; this latter stream he followed to tne twenty-eighth mile, where it was finally lost
sight of.

“The valley of the River South from this point (twenty-eight miles) back to the eighth
mile is wide, and offers no serious obstructions to the location of an easy line through it.

“About the twenty-ninth mile he rerched the watershed. Here the aspect of the coun-
try changes a little ; the ridges were less elevated, and his track crossed them at an angle
instead of runining with them as heretofore. At the thirtieth mile he crossed a brook run-
ning north-easterly, and a wile further on passed a lake, having its outlet in the same direc-
tion. Attbe thirty-fifth mile ha reached Creek Nipissing, an important lumbering stream ; at
the point of croseing it is fifty fect wide. All the streams from the thirtieth mile flow into
this creek. Mr. Hazlewood said he would anticipate no difficulty in getting from the valley
of the River South to the valley of Creek Nipissing, the water-shed between them being
Gutite low.

« From the Creek Nipissing t7 the River Petewawa, a distance of eleven miles, the coun-
try is somewhat broken, but from appearances there is nothing to prevent a good line being
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foung through it. The Petewawa may be crossed at either end of Lake Burnt; one span of
100 feet will be sufficient, and the foundations on both sides will be rock,

“Speaking generally of the country walked over between River French and ILeke
B‘“‘nt, Mr. Hazlewood remarks that he feels quite safe in stating that a railway could be
1?°3ted on a very direct course between these points; in fact that the departure from a
A't“ight line would probably not increase the distance more than five per cent. He reports a
f"&e guantity of good land met with, covered generally with a fine growth of timber, consist-
g of pine, maple, beech, elm, birch hemlock, cedar, with some spruce and tamaraoe.

“He arrived at the River Petewawa on the evening of the 25th July; and, his provisions
huing short, he considered it advisable to proceed direct to Pembroke by the quickest
Toute,

. “Having procured supplies, Mr. Hazlewood continued his examination. The following
B8 & description of the country between Lake Burnt and Renfrew, »i¢ the River Bom-
Bechere 1

“Running easterly through the valley of Creek Alder to the River Potewaws, the line
Way cross at the Narrows, at the foot of Lake Long, by a span of 100 feet ; thence along the
%outh side of Red Lake Pine, and aloog the southern base of the ridge, which extends along
the north side of Iake Lamures to the Little Petewawa, which it may cross at the falls be
tween Hogan’s and Lake Lamures: thence passing the south-western bays of Lake Hogan to
the right wing of Lake Crow. From this point it may follow a valley, leading to the third
?apid from the mouth of River Crow ; crossing this river with one span of 50 feet, rock founda-
tions; thence south-easterly across the valley of a little brook which flows northerly into
River Crow. Along the base of ‘Baptist Ridge,' and slong the flat land around the head of
$he south-eastern Bsy of Lac Laviella to the outlet of Lac Ia Clare, where a bridge of 30 feet

2pan will be required. Good stone may be procured on the spot. Thence along the shore of
Tac 1a Clare to its northern bay, and by a valley running easterly to the inlet of Lake White
' ridge.

“ From this point either the northern or central branches of the head waters of the Ben-
Déchere may be followed to what is knewn as the ¢village, on the north side of the river,
Mdistance of from five to seven miles, thence crossing to the south side of the river,
“bOut a mile east of the ‘village,’ to Egg Rock, a distance of about sixteen miles. As fa¥'ds
$uld be judged, rock excavation will be nécessary in rourding this rock. Therce alongthie

uth side of Lakes Round, Golden, and Mud 1o Eganville, atid ‘thence a distance of 22 miles

% Rentrew.
“ If thought desirable the line may cross to the north side of the Bonnechere, about six

t{lliles below Eganville, and continue down the north side through the village of Douglass to
&nfrew, crossing to the south side again at the latter place ; the south side is, however, re-
Ported to be the best throughout.

“The valley of the River Bonnechere from Renfrew to the ¢ village, 'or head waters, Mr.
Hazewood says, has a uniformily even surface, and there would be no difficulty in construet-
?lg & railway shrough it. Very few structures of any importance would occur, and there is
31 abundance of good stone to be had close at hand. The grades and curves would be
®xtremely easy. Theland is good between Renfrew and Eganville, but between the lattdr
Pldeo and the ¢ village’ it is pbor. ‘

“On the whole distanice from Lake Burnt to Renfrew the ‘gradients need not exceed 1
“Per 100, and there will be no necessity for employing eharper curves than 1910 feet radius.
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# With regard to the examination of the country between Lake White Partridge and
Pembroke, Mr. Hazlewood was prevented by scarcity of water and the fires in the woods
from walking over 1he whole of this portion of the country. He, however, managed to obtain
& good idea of its character by canoeing along Lakes Crooked and Grand, as well as along the
south branch of the River Petewawa, and by walking into the interior wherever an opportunity
occurred. He slso had a good view of the country from the top of the high hill near the
1outh of the Carcajon, & stream flowing into Lake Grand. From what he saw, he thinks
there would be no great difficulty in obtaining a fair line with easy grades and curves between

Pembroke and the Lake Whito Partridge, at which latter point the examination to Renfrew
branched off.

s East of Lake Burnt the land is reported as being broken, and of a poor quality, with

the exception of about five miles west of Pembroke, and along the Bonnechere between
Renfrew and Eganville.

“The distance from the mouth of River French to Lake Burnt, allowing for curvature,
will probably be under 110 miles ; from Lake Burnt to Douglass, say 95 miles ; from Lake
Burat to Renfrew, say 107 miles ; from Lake Burnt to Pembroke, say 78 miles.

“I am, &ec., &ec.,

“SANDFORD FLEMING.’
#To the Hou. ALEX, MACKENZIE,

¢¢ Minister of Public Works,
“ &e., &e.”

As before mentioned, Mr. Fleming in this report deals with an extent
of country beyond that covered by the Georgian Bay Branch, to which alone
this contract alludes, and in order to see how far the statements of M.
Hazlewood to which he there refers support the opinion that any particular
grade could be obtained, it is necessary to keep out of view that portion of it
which described the section farther east than eighty-five miles from the
mouth of French River. In this report Mr. Fleming does not profess to do
more than to give the result of Mr. Hazlewood’s walking reconnoissance. Mr.
Hazlewood did not start at either end of the line which he examined. He
proceeded first to Parry Sound district, and travelled up the road leading
from Lake Rosseau to Lake Nipissing, until he came to his initial point for
this survey, and that was the corner posts of lot 158 and lot 159. This
point is on the general route of the line specified in this contract, and was
about 60 miles distant from its western terminus—the mouth of French
River. From this spot Mr. Hazlewood started on a direct course to that
western terminus. Mr. Hazlewood is said to have reported the country
between these points as being “favourable for railway construction, no
obstacles of any importance presenting themselves, except near French
River, where the heaviest rock excavation will be necessary. The streams
are few and unimportant; the land, as a general rule, is level” This
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description relates to the first 60 miles proceeding easterly from the mouth
of French River, and ends at the corner posts between lots 158 and 159.
From that point easterly, Mr. Hazlewood is said to have reported that “ for
the first eight miles some rough ground was encountered, but with a little
time and care a good line may be secured.” ¥rom theend of this eighth mile
Mr. Hazlewood proceeded easterly, crossing the River South, at times, until he
reached a point about 23 miles from the post between lots 158 and 159 aforesaid.
He reported that from this point back to the eighth mile above mentioned the
valley of the river south was wide and offered no serious obstructions to the
location of an easy line through it. The end of this 28th mile was about three
miles further east than the eastern terminus of the Georgian Bay Branch,
as defined in the contract. At a short distance beyond this, that is, about
the 29th mile, “the aspect of the country changes; the ridges were less
elevated.” Mr. Fleming also states that, speaking generally of the country
walked over, Mr. Hazlewood had remarked that he felt quite safe in stating,
that a railway could be located on a very direct course between French River
and Lake Burnt, the latter being further east than the Georgian Bay Branch
extended. We notice that Mr. Hazlewood has alluded to easy curves over
this distance, but not to easy grades. The description of the country still
further east is more definite, and it is mentioned only because it contrasts with
the vague allusions to the gradients over the Georgian Bay Branch country.
Speaking of the valley of the River Bonnechere, from Renfrew to the village,
Mr. Hazlewood said that the grades and curves would be extremely easy,
and that on the whole distance from Burnt Lake to Renfrew, the gradients
need not exceed 1 per 100.. The grade here defined “ 1 per 100 ” as obtain-
able near Renfrew was twice as steep as that which the Government
required Mr. Foster to find on the Georgian Bay Branch. Inasmuch
as Mr. Hazlewood spoke of that grade existing on a line on
which the grades and curves would be extremely easy, we do
not see why his indefinite description of the country further west,
that crossed by the Georgian Bay Branch, should be taken to mecan grades
only half as steep as these ; it is evident that Mr. Fleming had a strong
faith in the contract gradients being obtainable, for when Mr. Foster sub-
mitted to the Government Mr. Shanly’s report that the levels taken showed
them to be not practicable, Mr. Fleming’s answer was to the effect, that
energy in further surveys would find a line within the terms of the con-
tract.
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We do not see anything in the extracts from Mr. Hazlewood'’s letters,
of which Mr. Fleming reported a synopsis on 6th December, 1874, aforesaid,
to sustain this strong opinion, and judging from the resnlts and the other
evidence, we have to say that the contract was entered into upon terms
which were not possible to be fulfilled, and that the Chief Engineer had
not then sufficient grounds for supposing them to be possible of fulfilment.

Before the Government paid Mr. Foster his disbursements in connec-
tion with this contract, he submitted astatement showing an outlay of over
$63,000 on this contract, and that for the extension eastward before alluded
to, concerning which Mr. Fleming reported as follows: —

¢ CaNADIAN Paoiric RAILWAY,
‘ OFFICE OF THE Excmnnn-m-ﬁmgr, ‘
“ OrTaWa, 28th April, 1876.

“ Sir, ~With respect to that part of the Order in Council of March 8th, touching the
value of the works of exploration, survey and construction perfoimed by the Hon. A. B. Foster
I have made every enquiry into the subject,and I feel assured that in the event of the
Georgian Bay Branch being proceeded with, the expenditure incurred will generally be
available in the prosecution of the work.

1 find, of the accounts furnished by Mr. Foster, there are only receipts for about
$20,000. Accordingly I would advise that he be called upon to furnish complete vouchers,
and that the whole be placed in the Audit Department for exemination.

“Iam, &ec.,
« SANDFORD FLEMISNG.
# F, Bravun, Esq.,
% Secretary Public Works Depunrtment.”

The contractor received on account of his disbursements under this
contract :—

March 18, 1876 ......... vevecsse seneveres Creereenarerasanns $20,000
May 6, “ ooeerereeeeeeeeerte e e aerreene 4,000
R e reresereeee serrrn o veveenne e 4,000
CT0, M s sreeeeme eer s 8,000
“ 80, ¢ .. tereevererenes veesnsreseenrereeese 5,000

Total.cceererer vunrieres runnerriercaninnn.. . $41,000

ConTrRACT NoO. 13.
Railway Construction,

By this contract, dated 8rd April, 1875, Henry Sifton and Frank
Ward, partners under the name of Sifton & Ward, bound themselves to
complete the road-bed of the railway between Fort William on Lakes
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Saperior and Shebandowan, about 45 miles in length, providing all
Materials except ties, sleepers, rails, fastenings, ballasting, and the laying of
the track, the whole to be finished by the 1st of August, 1876; receiving
therefor the prices mentioned in their tender, and applied to the items
8iven in the bill of works, which bill of works, together with a copy of
their tender, was attached to their contract.

Before entering into this contract the Government, in view of the
Possibility of the road east of Thunder Bay not being constructed for several
years, had adopted the policy of obtaining a line of railway between
Thunder Bay and Red River vid¢ Rat Portage, as short as possible, and with
the best possible grades and curves, and looking to water communication
being used belween the Ontario system of railways and Fort William as
Well as, possibly, on the small lakes in the interior of the country, for a
time, and the Government decided to construct the portion covered by this
Contract as well as that between Red ‘River and Rat Portage, as fast as it
Could be put under contract. At this time the Government did not under-
Stand that such an instrumental survey had taken place as made it possible to
Mention the quantities over the whole line with anything like accuracy, but
it wag understood that the east and westends had been then “ascertained.”
4s to the section covered by this particular contract, the Government at the
time of deciding to build the line, considered, and the engineers had
Tported, that they had the means of arriving at accurate quantities of the
different kinds of work to be executed, and because the specifications on
Which this contract was let purported to give quantities, the Minister of
Public Works came to the conclusion that there had been a regular location
of the line. The evidence establishes the fact that at the time of letting this
Work there had not been a regular location of the line, but only a trial
location, which is sometimes called a preliminary survey, and that no such
calculation or examination had taken place, as would enable the quantities
of the several kinds of work to be executed, to be given with approximate
accuracy. The location of the line was actually begun some weeks after the
contractors were on the ground ready for work. A claim, made by the
Contractors, for the delay so occasioned, was subsequentiy paid by the Gov-
eérnment under the award of Mr. Marcus Smith, who was authorized to
investigate and settle the matter.

The subject of the method of letting contracts upon bills of works, which
give approximate quantities, or upon those which are far from correct, has
been much discussed in relation to this contract and others which followed
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it. Evidence touching this subject was taken before the Select Standing
Committee on Public Accounts in 1879, upon which they made their first
report of the 8th May, 1879, as well as before a Select Committee of the
Senate, who reported in March, 1879. The Chief Engineer had previously
advocated, and said while giving evidence before these bodies that he knew
of no better way than letting contracts by bills of works such as those which
had been adopted for this and other contracts between Red River and Thun-
der Bay, in which the quantities, according to his account, were not supposed
to be approximate, but were turnished only for purposes of comparison,
and he contended that one could get a fair comparison of tenders in that
way. The result of such a system upon the expenditure under the
contracts is remarked upon more fully in our report upon engineering
(page 71). We allude to it here, because, when giving evidence before
us concerning the letting of this contract, and although it was, in fact, the
one of the three firston which there was the least discrepancy between
the estimated and the executed quantaties, Mr. Fleming stated that the
informatien obtained by the engineers up to the time of advertising for
tenders in this case, was not so full as could be desired, and he did not
know that sufficient had been obtained to enable the contract to be let at
the lowest possible price. At the time of letting this contract it was
understood that Rat Portage was an objective point, but it was not known
whether that was to be reached over a railway to Lake Shebandowan and
thence partly by water stretches, or altogether by a railway line, of which
the residue was to be afterwards located, but it was thought important, at
all events, that the Lake should be tapped by the first link of railway
going westerly from Thunder Bay.

Tenders for the work described in this contract, to be received up to
the 27th February, 1875, were invited by advertisement. The work was
intended to be and was let upon what is called a detail system, as dis-
tinguished from a lump sum system A schedule showing each class of work,
or materials, ifany, to be turnished by the contractor, as well as the quantities
assumed 10 be probable on each item, was furnished to tenderers, they being
required tostate a price for eachitem. The moneying out of these items and
their 1 specti\fe prices gave a gross sum to ecach tender, which would form
the basis of comparison between them all.

In this case such specifications concerning the work and a bill of the
estimated guantities on each item were furnished to applicants. As before
mentioned, the line let under this contract extended to Lake Shebandowan,
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& distance of 45 miles from Thunder Bay, and the quantities stated in
the bill of works were based upon that intended distance. The tenders
Were opened in the presence of Mr. Braun, the Secretary, Mr Rowan an
Assistant Engineer, and Mr. Palmer, an Accountant, on the 1st of March,
1875. The moneying out of the items in the bill of works at the prices

Proposed by each offer, gave the following results in relation to the four
1OWest D —

E. A. Charters & Co..ccceuvenen eereeneenne Ceerrenens $363,420
G. W. Taylor..cces cieien venirnecinieniinecssennen ssennres 397,520
Sifton & Ward....ccceeveeveevenenene creeeracarensansnnie 406,194
J. Wardrop..cccesseceueee ensaencnnes Ceeeretessnsnses 410,025

On the day of the opening Mr. Fleming reported to that effect. On
3rd March, Mr. Brann telegraphed Mr. Charters, 2 member of the firm of
E. A. Charters & Co., asking if he was ready totake the contract as tendered
for. On the next day Mr. Charters telegraphed in reply saying that he had
not expected an answer so soon, and would require a short time to see other
Persons, adding that he would in all probability accept the contract if time
Was allowed. On the 11th of that month Mr. Braun telegraphed to Mr.
Charters as follows :—

“ Not hearing from you, and ample time being allowed, the Minister has passed on to
the next tender.”

To which the following answer was sent :—

“ Telegram received, and having had no answer from you regarding my first request for
delay of time, I was compelled to relinquish contract against my will,”
The contract having been offered by the Department to Mr. Taylor, the

next lowest tenderer, he telegraphed on the 15th March to Mr. Braun, as
follows :—
# Still confined to bed ; will have to abandon contract.”

Upon which the contract was awarded and offered to the present con-
tractors, who were the next lowest tenderers. It was accepted by them
and closed.

Our conclusion upon the evidence is that in obtaining this contract
the contactors got no undue advantage, and that the action of the Depart-
Ient in awarding it caused no unnecessary expense.

The work was not completed over the whole distance to which the
contract was originally intended to apply. Further surveys and examina-
tion of the country had shown that a continuous line of railway could be
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secured from Thunder Bay to Rat Portage, by deflecting it before reaching
Lake Shebandowan, and it was decided to carry the work no further than
Sunshine Creek upon the route at first adopted. A clause in the contract
enabled the Government to make this change.

The line described in the contract was, as before mentioned, about forty-~
five miles long. The distance from Thunder Bay to Sunshine Creek was about
thirty-two and a-half miles, and the contractors were given the option of stop-
ping work under their contract a, the last mentioned point, or of proceeding
_ until they reached on the new line the same distance from Thunder Bay

that had been originally intended, namely, about 45 miles. They elected to
stop at Sunshine Creek.

This contract did not include track-laying or ballasting. A subsequent
contract, No. 25, upon which we hereinafter report, was made to cover the
construction of a road-bed, over a distance further west than was made
under this contract, and the track-laying and ballasting of the whole
distance from Thunder Bay to English River, the western end of that con-
tract.

In 1876, Mr. Marcus Smith, then acting as Engineer-in-Chief, visited the
work under this contract and walked over twenty miles of it. The work
was satisfactory, and was progressing well. In July, 1878, Mr. Marcus
Smith again visited this section. The contract was then nearly finished,
80 nearly that the contractors on the next section had begun to lay the
rails on this one. Some of the work under this contract was left unfinished
by Sifton & Ward, for the reason that it was desired that the track-laying
and ballasting should be proceeded with immediately, and this unfinished
work was done by the contractors for section No. 25. It was principally

widening and raising the height of embankments, together with some
cuttings.

In the case of this contract the amount of work executed and paid for,
was considerably in excess of that estimated as probable at the time of
letting the contract, and some increase in cost was due to changes in the
character of the work, but that would be more than balanced by the saving
of expense caused by other changes in the character, one of which was the
use of trestle in places instead of solid embankments. The principal cause
of the excess Was, in our opinion, the inaccuracy of the quantities first esti-
mated, and that was due to the data then ascertained being insufficient for
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the purpose of affording close calculations. This matter is remarked upon
more fully under the head of Engineering.

The work under this contract was not done, when that of the adjoining
section on the west, (No. 25), was let to Purcell & Ryan—which included also
the track-laying and ballasting of this section; and as before mentioned in
order to prevent the confusion which might arise if two contractors were
carrying on, at the same time, work of different kinds over one line, it was
considered advisable to take this section as it was from the contractors,
and to allow Purcell & Ryan to do the unfinished work at the prices of.
this contract. This was carried out without disagreement, and it will
account for the fact that the amounts charged to this contract were paid,
some to Sifton & Ward, some to Purcell & Ryan.

The amounts paid were as follows :—

To 80th June, 1876, to Sifton & Ward.. ...... $141,700 00
e 1877 “ e eeeeer 114,100 00
« 1878 e 42,000 00
& 1879 C 15,400 87

$313,200 87

1878, to Purcell & Ryan........ 13,700 00
« 1879 “ 5,000 00
Total....coiircerivnees cerivenenannnnnnn, $331,979 51

ConTRACT No. 14.
Railway Construction.

By this contract, dated the 8rd of April, 1875, Henry Sifton and Frank
Ward, partners under the name of Sifton & Ward, bound themselves to
complete the road-bed of the railway between Red River and Cross Lake, a
distance of seventy-seven miles as specified in the said contract, providing all
labonr and all materials excepting the ties, sleepers, rails, fastenings, ballast-
ing and tracklaying ;" receiving for the work done the rates and prices
respectively applied to the different classes of work mentioned in the tender
of the contractors, a copy of which tender was affixed to the contract.

Tenders for this work were invited by advertisement at the same time
as those for section No. 13, and in pursnance of the Government policy
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described in our remarks upon that contract, under which the Government
decided to construct the portion from Red River to Rat Portage, and from
Thunder Bay to Lake Shebandowan as quickly as possible.

This is one of a series of contracts which were let upon the schedule
price system as distingunished from the lump sum system, and in which it
was intended to give tenderers some intormation upon the subject of the
quantities, which were expected to be executed in the progress of the work.
In this series, the work executed largely exceeded the quantity which was
estimated at the time of inviting the tenders, but, according to the opinion
.of Mr. Fleming, the inaccuracy of quantities would have no appreciable
effect upon the relative rank of the tenders, although it might lead to disap-
pointment because of the total amount which was to be paid to the con-
tractor. In giving his evidence before us he said that, assuming no other
reasons than financial ones as governing the question, exact quantities are
not essential. We have remarked upon this subject in our report upon the
engineerihg of the line, (page 71). The effect of it upon the amounts paid
uuder these different contracts before alluded to, was discussed very fully,
and evidence given concerning it before the Select Standing Committee on
Public Accounts in 1879, and it was made the subject of their first report
of the 8th May of that year. It was also investigated, and evidence taken
upon it before a Select Committee of the Senate, in March, 1879,

In this case applicants were furnished with schedules of quantities,

showing the amount of work expected to be done in each class, and with
specifications describing the work, and other particulars.

On the 81st March, 1875, the Engineer-in-Chief reported upon the

substance of the tenders sent in concerning this contract. He reported

upon eight of the lowest. It will be sufficient to notice the first three of
them. They were:—

Wallace & Co................. eeraeraeens veaseon sesverans $87'7,260
Sifton & Ward.........coeeeeeenene vesseneen seees ceeesees 402,950
T. W. Patterson........... trseresnsnniasnansenn s ceeeee 407,970

On the 25th March, Mr. Braun telegraphed to Mr. Wallace, one of the
firm who made the lowest tender, as follows :—

« 1f your tender for contract 14 is accepted, are you ready Lo make deposit required ?
If 8o, come. Contract papers must be completed within eight days from this, Answer.”

On the same day, 25th March, Mr. Wallace telegraphed Mr. Braun :

41 am ready, and will bo there to close contract first of next week.”
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On the 29th, Mr.R. J. Campbell telegraphed Mr. Brann as follows: -

% Just heard that section 14 was awarded us. If necessary, will you extend the time to
Qualify five days? Answer.”
At the foot of the telegram a memorandum is made in these words:
# Minister says no. March 30th, 1875,

And on that day Mr. Braun telegraphed to Mr. Campbell :

“Time cannot be extended ; matter too urgent. Aunswer.”

On the 31st Mr. Campbell telegraphed to Mr. Braun :

“When will time expire? Answer immediately and oblige.”

And onthe same day Mr. Braun telegraphed to Mr. Campbell :

“Time expires Friday, second proximo.”

On the 3rd April, Mr. Campbell telegraphed to Mr. Braun:

“Qur inability to qualify, was owing to Wallace being rick; will be in Ottawa and
explain. Hope it will have no effect on 15. Notify me at St. Catbarines on 15.”

This firm were tenderers for the adjoining section, No 15, which had
been advertised at the same time as section No.14. Upon the failure of
Wallace & Co., to put up the requisite security within the time named as
aforesaid, the contract was awarded to Messrs. Sifton & Ward by order of
the Minister. This wasupon the same day that this firm were closing the
arrangements concerning contract No. 13.

According to the account of Mr. John W. Sifton as a witness before us,
Mr. Trudeau asked Mr. Sifton whether he could put up the security imme-
diately if the contract should be awarded to him, and said that Parliament
Wwas about to be dissolved and it was desired to close the matter before the
‘House prorogued. The contract was executed upon the same day as that for
‘section ‘No. 18.

We find that in obtaining this contract the contractors got no undue
advantage, and that the action of the Department, in awarding it, did not
increase unnecessarily the cost of the railway.

The time named for the completion of this work, under ‘the contract,
was the 1st of August, 1876, at which time it was not nearly finished. “Fhe
first delay in the progress of the work, was because the location had mot
been finally adopted, at the time the contractors reached the ground ready

to goon. A location had been made, but at ‘the west end, where it Was.
18
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jntended to commence work, there was a probability of a change being
made, and the engineers were not ready to lay out the work for the con-
tractors. Work really commenced at a point about five miles east of the
terminus of the line embraced by this contract. The contractor has stated’
in evidence that he arrived on the ground in the latter part of April or be-
ginning of May, with large numbers of men and horses ; that they had about
sixty teams and twelve hundred men, and kept them for some time, paying
their board, and because the work was not ready to proceed these men
were scattered, and it was difficult to get men in again that summer; that
at first they were paying $1.75 per day; that afterwards they had to raise
the wages in the hope of bringing back men, but even then they failed,
for it was reported in the States, to which place most of them had gone,
that there was no work going on, and labourers were afraid to come. The
engineers went in June to lay out the work. The contractors had to build
a road from Red River to the point at which they were allowed to com-
mence, over which to carry their supplies. In the following December the
contractors got notice not to proceed further with the work. This notice
to stop was positive and unqualified. The contractor testifies that the
stoppage at this time had the effect of delaying the completion of the
works as much as a year. Towards the end of 1878 Mr. Marcus Smith,
acting Chief Engineer, after visiting this section, stated that the con-
tractors were not likely to get it done within the time that the Government
was willing to allow them for that purpose.

The country for about a mile and a-half at the east end of this section
partakes of the character of section No. 15, the one next east of it, and is
quite differcnt from the rest of section No. 14. There was a very deep
filling upon it which could not be completed satisfactorily, without the use
of machinery, a train of cars and a steam-shovel, which Sifton & Ward had
not procured, and which were not necessary upon the westerly portion of
the work. The contractors claim that they would have procured the neces-
sary machinery if time had been given them to do it, but that the Acting
Engineer-in-Chief was urgent, and pressed them to make an arrangement by
which Mr. Whitehead, the contractor for section 15, should undertake the
fnishing of this easterly length of about a mile and a-half, and that in con-
sequence of that pressure, they did close such an arrangement subject to the
approval of the Minister. TUpon this matter, as well as upon the delay
caused as aforesaid at the beginning of the work, and also in consequence
of some changes in the localities in which the work was by the engineers
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directed to be done, these contractors were making, at the time of our
examination of witnesses, in Winnipeg, a claim against the Government, to
the amount of over $200,000. We were requested by the contractors to
consider their claim, evidently with the idea that we had some jurisdiction
over it. We intimated to them that we did not think it within our author-
ity, and that it was not likely that we would pass any judgment upon it;
but we would not refuse to hear such evidence as they proposed to bring
forward, because, although it was not necessary to hear it in order to ascer-
tain the foundation of their claim, it would enable us to learn something of
the management by the Government Engineers of the operations under
the contract. We have taken evidence concerning the expediency of loca~
ting this line in its present position, and have reported upon that feature
of it under the head of “ Engineering.”

The following amounts have been paid on account of this comtract to
80th June, 1880 :—

30th June, 1875, to Sifton & Ward........ ....... $ 468
“ 1876 LR 113,012
“ 1877 B rieesenenreas 130,470
« 1878 C ererraeeenes 250,750
@ 1879 Lo ereceesresssenee 138,780
s 1879, to Joseph Whitehead, on work
at Bast End......... ....... 18,500
“ 1880 G rriene ereenes 78,230
Total.euieeiiiiniiie cieeecinenens $725,210

ConTrACT No. 15.
Railway Construction.

By this contract, dated 9th of January, 1877, Robert Twiss Sutton,
‘William Thompson and Joseph Whitehead, covenanted that they would, on
or before the first of July, 1879, provide and do all that was necessary to
complete the works set outin the specifications thereto annexed ; including
amongst other thirgs all the excavation, grading, and other works to be

done between station 1940, near Cross Lake, and station 0 at Rat Portage,
153
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together with the track-laying and ballasting (by one lift) between Red
River and Rat Portage, receiving therefor the prices specified in the contract
for the respective kinds and quantities of work and material, which should
be provided by them in carrying out their contract. At the time of execut-
ing this contract, Mr. Sutton and Mr. Thompson were not interested in its
constquences. They lent their names in pursuance of an agreement be-
tween them of the one part, and the Hon. Donald MacDonald, a member of
the Dominion Senate, and Joseph Whitehead, above mentioned, of the
other part,by which they (Sutton and Thompson) should be indemnified
for the use of their names until they were released from the undertaking;
and that they should be released as soon as possible, the real understanding
concerning this contract and its results, being one which had been made
between the said Mr. McDonald and Mr. Whitehead and Mr. Mitchell
McDonald, to the effect, that it should be carried on as a partnership
between Mr. Mitchell McDonald and Mr. Joseph Whitehead aforesaid.

Although the track-laying and ballasting in this contract extended
over the whole distance from Red River to Rat Portage, the principal
portion of the work, namely, construction of the road-bed, extended only
over the eastern portion of the whole distance, i.e., from Cross Lake to Rat
Portage. This last-named distance has come to be known and generally
alluded to as section 15, or contract 15. The work nnder this contract was
tendered for and let upon a schedule of items and estimated quantities for
each item, and upon prices to be paid for such items respectively. It was
one of a series of contracts for distances between Lake Superior and Red
River, in which the quantities were not stated in the schedules with
approximate accuracy, and which were largely exceeded in the execution of
the works.

The system of letting the contracts in this way was approved by the
Engineer-in-Chief, as affording a proper means of comparing the relative
rank of tenders without any material disadvantage to the country except
in so far as a disappointment might ensue, in consequence of the total out-
Jay being larger than was to be expected, from the quantities so statéd.
‘This system has thus become an engineering question, rather than one ‘to
be disposed of When reporting on the action of the Department, in letting
‘the contract. FYor this reason, as well as because it affects several contracts,
we have reported our conclusions on that system under the head of

o Engineering,” (page T1.)
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There have been several reports to Parliament on subjects which
embrace matters connected with this contract. On the 8th of May, 1879,
the Select Standing Committee on Public Accounts, in their first report,
submitted to the House of Commons documents and evidence touching the
letting of this contract, the system on which the tenders were invited, the
consequences of that system, and the proceedings unier the contract. In
March, 1879, a Select Committee of the Senate was appointed to enquire
into matters relating to this railway, and to take evidence upon most of the
subjects ahove enumerated. The evidence taken before this Committee of
the Senate was printed. A printed return to the House of Commons, dated
28th of March, 1877, gives papers and correspondence, &c, connected with
the awarding of this contract, and minutes of Council concerning the
same,

Before entering into this contract tenders concerning the construction of
the road-bed included in it had been received on three different occasions.
On the first occasion the tenders were received in March, 1875, at the same
time as that named for the works to be done under contract 14. Specifica~
tions, dated the 25th February, 1875, describe the works intended on that
occasion to be contracted for. It was then proposed to make the road-bed
for the line with “solid embankments throughout, everything complete,”
somewhat of the same character as at present constrncted, only with more
Tock and less earth in the embankment, the grade being then at a lower
level than that now adopted. The substance of the tenders then sent in was
reported on by Mr. Fleming, under date of 31st March, 1875, showing tha:
following as the result of the seven lowest : —

C. H. Lewis........ teereres sesensasenes ncnossnsete $997,892 50
0. Manson & Co........ . rreeserse vareee casnnes e 1,042,635 00
Wallace & Co.uevnrvevnnncnrvnecraen enes Cresesennns 1,109,156 00
Robinson & Co...ccvvvreiiens cornn cennens creernnae 1,685,580 00
Steacy & Steacy.......ovnen. - vereeeren senen s 1,688,915 00

Rorque & O’Hanley.....c.oovvvenereeeeereenee.. 1,860,500 00
H. F. Sharpe.....cccocoviunicenienrracevienervnenenne 1,888,340 00

These offers involved an expenditure greater than was then considered
expedient, and it was decided to ask for tenders for making only such’
Portions of the embankments as would be provided from the cuttings, leave
ing the gaps unfilled and to be crossed under some subsequent afrange~’
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ment. Tenders were invited npon that basis, and were received in May,
1876, of which the eight lowest were as follows :—

——

Nag;_es Names of Sureties. P eg:}ltgs °f | Amount of
Contractors. per day. Tender.
: $ $

Hunter & MUFIay .ccesesss wcsoses John Healy, W. Coy...couuu oo et sssessens saseas . 3 935,025
Rodgers & Co..ece ccoevmvreneen. O’Brfen, Lyons & Martin.......... e vennns smasen 1,000 1,068,600
Sifton & Farewell....cocuevnennene. J. Sifton, J. H. Fairbank 1 1,222,310
Patrick Purcell...ccc. veeecree: cvens W.. Barrett, James Purcell..... cocceverneenee. 5 1,244,400
A, P. McDonald & Co..... .....|P. McRae, R. Ray, J. McKintosh .....ee covee. 50 1,286,710
Brown & Ryan.........c..e.iW. Doran, A. Sutherland ...ceeee veeces serernen Nil. 1,323,910
Joseph Wiiitehead ...c.ec. moeeee «|J. T. Wilkie, E. Stevenson ..c...c. cessurer sonase 500 1,450,510
J. A.Henry & Co.......cc.ceeeeee.|Co ' W. Phelps, T. Hammill ceoeeee soeer s sencae 10 1,616,450

It was decided not to accept any of them.

In August, 1876, competition was again invited for work to be done
on this section, and the specifications then furnished were the basis of the
present contract. The main features of the scheme then devised were the
excavation of the cuttings which were mainly in rock; the material from
such cuttings to be deposited near them in the embankment, and the gaps
left after this and after using such earth as there was in the neighbourhood,
were to be crossed. by wooden trestle work. The following is the adver-
tisement for tenders on this last occasion :—

% CANADIAN PACIFIC RAILWAY.
% TRNDERS FOR GRADING, TRACK LAYING, &c.

“Sealed tenders addressed to the Secretary of Public Works and endorsed : * Tender
Pacific Railway,’ will be received at this office up to noon of Wednesday, the 20th September
mext, for works required to be executed on that section of the Paoific Railway, extending from
Red River eastward to Rat Portage, Lake of the Woods, a distance of about 114 miles, viz s~
The track-laying and ballasting only of about 77 miles, and the construction, as well as track-
lsying and ballasting, of about 37 miles between Cross Lake and Rat Portage. For plans
specifications, approximate quantities, forms of tender and other information, apply to the
office of the Engineer-in-Chief, Ottawa.

# No tender will be entertained unless on the printed form and unless the conditions are
complied with.

“F. BRAUN,

’ “ S .
¢ Department of Public Works, ecretary

“ Ottawa, 1st August, 1876.”
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Some idea may be formed of the expectation of the Department at that
time concerning the character of the work as a whole to be done under this
Contract, by giving the quantities of the main items mentioned on that
Occasion in the bill of works. Under the head of “ approximate quantities
they were as tollows :—

800,000 cubic yards of solid rock excavation,
80,000 <«  « loose ¢ “
80,000 <«  « earth excavation on line cuttings and borrowing,
1,615,500 lineal feet of timber (square and round) for trestles, bridges, etc.
The length of the road-bed was about 87 miles altogether. It has been
stated in evidence that the wood work provided for in these specifications,
Would be sufficient for about eight miles of trestle viaduct. The following
is a report of the substance of the tenders received on this occasion :—

List of Tenders received 20th September, 1876.

1. A. P. Macdonald & Co....c.veeevrnrennnnnns e $1,448,175
2. Martin & Charlton .......cccvevveueene o eenane e 1,562,090
8. Sutton & Thompson.....c.c....... ... cesres oune 1,594,085
4. John A. Green.... v.veeeeeerennee canereerenenes 1,679,065
6. Talbot & Jones ...... teeeveces seereenss sesonnrsene 1,683,085
6. W. Hinkson .............. eereen sevavecsnne " eaee 1,695,665
7. W. 8. Booth ...... ........ cereereerseetenns cereeee 1,744,120
8. C. C. Gregory........ seseuns asasonsss rrrereenanne 1,745,415
9. Mullen & Whelan......... eretnsireesansaenteans 1,749,595
10. O'Brien & Rider .......ccveerunnerennvanenenss .. 1,806810
11. A. Farewell ............ eeeee seesreenasesenn sernas 1,815,185
12. Hill, Lipe & McKechney...... veenees cevssesase 1,827,155
18. Wright, Shackhill & Cross ....eeeer ceeereeneee 1,832,175
14. Kavanagh & Kieran.......... o aveees ceensrseces 1.8%5,404
15. W. A. Cleveland ......ccoevviecnernienncennane . 1,899,680
16. Joseph Whitehead ....cccovreerenacineccencenes; 1,899,790
17. Hunter & Murray ...ccecevevveees & vessares aeens . 1,966,755
18. Campbell & Riley.......ceuuvn.uee. veeeeessrenene 2,052,770
19. Macfarlane & McRa6...o.cuvveveeneceeneeveenes 2,098,970
20. Brown & Ryan .ccoceeeeirnviiiecncernennens ceenee 2,199,125
21. Reid, Davis & Henry «.oevcvveevnnnnnnn woneranes 2,950,000

MARCUS SMITH,
Per W. B. SMELLIE.
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The result of this competition is remarkable in that the lowest tender
on this new and supposed cheaper method of providing a road-bed, is nearly:
fifty per cent. higher than the lowest offer in March, 1875, which latter was:
made to construct a road-bed of * solid embankments, everything complete.”
And this comparison is not confined to the lowest offers on the two occa-
sions, for the average of them all would be in about the same proportion.

By arrangemeﬁts subsequent to the contract the character of the work
has been so far changed, as to make it very similar to that proposed by the
ﬁrst scheme in 1875, solid embankments throughout. At the date of our com-
mission the work was not completed, but the progress estimate of the 31st.
May, 1380, showed that what was done up to that time amounted, at the
prices named in this contract, to $1,951,022. Of this $161,615 was for
ballasting and track-laying—items not included in the tendersin 1875, thus
leaving the balance of $1,789,40'7 paid up to the 381st May, 1880, and this
was expected to be increased, by the completion of the contract, to the
neighbourhood of $2,300,000 as the cost of a road-bed, of the general charac-
ter similar to that which was contemplated, at the time of receiving tenders
in March, 1875. This is considerably higher than the average of the seven
lowest tenders sent in at that time. _

The following correspondence shows the negotiations between the

Department and the firm who made the lowest tender, 20th of September,
1876 :—
“ 30th September, 1876,
“Please deposit to credit of Receiver-General the five (5) per cent. required in conneo-
tion with coatraot for Section (15), Canadian Pacific Railway, and forward bank certificate.
“F, BRAUN,

4 Secretary.
4 Messrs. MacooNaLp & KaNg,

“394 St. Antoine Street, Montreal."”
# 7th October, 1876,
i MacooNaLd & Kaxg,

¢ 304 St. Antoine Street, Montreal.

“ In view of advanced state of season Minister requests you to state by twelfth (12)

instant at latest the precise time when you will deposit requisite 5 per ceas. Section (15)
fifseen, C.P.R.

“ F. BRAUN,
% Secretary.”
% Orrawa, 13th October, 1876,

4 Srp,—In making out'our tenders for sections 14 snd 15, Canadian Pacific Railway, our
figures were based upon the eariy completion of -section 14, by the present contractor, as &
means of transportation Yyirail between section 15 and the Red River, believing that a large
quantity of the ti uber snd ties required would have to come by way of that river.
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“The above mentioned means of access caused a reduction of 25 per cent. to be made
by us in our bid, as we were of the opinion that the track laying on section 14 would make it
vailable by August, 1877,

“ This would give us connection with the west end of section 15, upon which a large
Amount of work has been done with no other means of access without & very heavy outlay.
From the best information we have, the contractors of section 14 have been granted an exten-
tion of time; so that it will tase two years before that section could be made available to
carry men and supplies. Believing, as we do, that the Government in connecting the track-
laying, ballasting, &c. of section 14 with section 15, that it would facilitate and lessen the cost
of section 15,

* On account of the above mentioned facts, it would be imprudent in us to enter into
Contract unless we were put in'o possession of the advantages which the specification and
form of tender led us to believe and base our calculations upon.

“ Now if the Government will make good to us the difference between bringing men and
supplies by rail over section 14, and the most available route by land and water from the la¢'
August, 1877, until such time as section 14 is completed, and extend our time of completion
in accordance with the delay of getting track to section 15.

“ We are prepared to enter into contract and furnish the necessary securities required.

“ We are certain that it will be difficult for the Government to get good experienced cone
tractors to take the work unless the advantages of access could be granted them.

“ Hoping you will favourably consider our requests, which we believe we are justly
entitled to, and should be fairly understood before entering into contract.

% We have the honour to be, Sin
% Yours respectfully,
“ A, P. MACDONALD,

“ ROBERT KANE.
“ To the Hon. ALEX. MAOKENZIE,

inister of Public Works,
“ Ottawa

“ Orrawa, 14th October, 1876.

“ GENTLEMEN,—I am directed to acknowledge the receipt of your letter of the 13th
instant, i in which you state that you will be prepared to enter into a contract with the Gov-
ernment for the execution of the work on section 15 of the Canadian Pacific Ruilway, on the
Government agreeing to make good to you the difference of cost in the transport of men and
Materials you may require by rail over section 14, and by any other route that may have to
be followed should section 14 not be ready early enough, and on certain other conditions.

¢ In reply, I am to inform you that the Government cannot consent to any modlﬁoatton
©of the condition laid down in the specification for these works,

“T beg to request that you will inform the Departinent immaediately on the l'eoelpt of
this letter, whether you intend to sign the.contract or.not.

% I bave the honour to be, Gentlemen,
% Your oberient servant,
“F, BRAUN,

) ¢ Séoretarys
. % Measrs. A. P, MacnoNaLp & Kaxg,

“ Ottawa.”
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% Orrawa, 14th October, 1876.
“81r,~—I have the honour to acknowledge the receipt of your letter of the 14th instant,
snd beg 1o say, in reply, that I will answer your communication on Monday next.
“ 1 have the honour to be,
% Your obedient servant,

« ROBERT KANE.
# F. Brauw, Eeq.,

« Secretary, Public Worka.”
““MoNTRRAL, 16th October, 1876,
¢ S1r,—In reply to your communication of the 14th instant, we beg to state that we can-
not enter into contract for sections 14 and 15, Canadian Pacific Railway, on account of reasons
stated in our letter of the 13th instant.
“We therefore most respectfully decline to sign said contract, but beg to add that if the

Minister of Public Works should see fit to change his decision we would most gladly enter
Into contract.

# We have the honour to be, Sir,
“ Your obedient servants,
4 A. P. MACDONALD,

“ ROBERT KANE,
#F. Bravx, Ezq.,

“ Secratary, Public Works Department,
“ Ottawa.”

After this refusal by Messrs. Macdonald & Kane to carry out their
tender—except on new conditions—the Department passed to the firm first

above them, Messrs. Martin & Charlton, when the following correspon-
dence took place :—
¢ 17th October, 1876,

"% GexTLEMEN,~With reference to your tender, dated 20tk ultimo, for the 15th contract
of the Canadian Pacific Railway, I am directed to request you to state how soon you would be
reudy to jut up the requisite 5 per cent. deposit in connection with said contract.

“ I have the honour to be, Gentlemen,
“ Your obedient servant,
«F. BRAUN, ~

¢ Messrs. MamTIN & Crarvron, * Secretary.
‘‘ Contractor, Montreal.”
“ Orrawa, 18th October, 1876.
4 Sir,~In reply to your letter of yesterday, I have the homour to state that I shall be
prepared to put up the requisite five per cent. security in mortgages on real estate in ten or

twelve days.
“1 have the honour to be, Sir,

% Your most obedient servant,
# E. J. CHARLTON, for

% MARTIN, CHARLTON & Co.
& F, Bravx, Esq.,

“ Secretary, Public Works Department,
« Ottawa.”
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At this stage of the negotiations the following communications passed
between the Department and the acting Chief Engineer :—

“'(Telegram)
’ ¢ MoNTREAL TLEGRAPH COMPANY,

. “From Winniee, 218t October, 1876,
4 To F. Braun.
“What has been done with Contract Fifteen? Full staff of engineers and axe men now
o ground ; could be reduced if contractors will not commence work before spring. Naviga.
tion just oclosing, after which contractors plant cannot be brought in except by trains front
ead, s distance of over three hundred miles.
“ MARCUS SMITH.”

“24th October, 1876.
“ Marcus Smith, Winnipeg.
“Reduce staff, as work on contract fifteen (15) cannot begin before spring.
“F. BRAUN.
“ Secretary,”
“‘(Telegram.)
‘MoNTREAL TEeLEeRAH OOMPANY,
¢ From Winnipge, 25th October, 1876.
“To F. Braun.

“ If contract fifteen not let it may be better to defer it till my return. Last improve-
Ient in location and gradients materially alters quantities, reducing timber work and elightly
increasing rock. Leave here to-morrow or next day.

“« MARCUS SMITH.”

This led to no discontinuance of correspondence with the tenderers, and
it proceeded as follows :— _
¢ 28th October, 1876.

% GenTLEMBN,~With reference to your letter of 17th instant, respecting the security
Tequired for due performance of works on section 15, Canadian Pacific Railway, I am to siate
that unless proper security be deposited as in your said letter your tender will be passed over.

] have the honour to be, Gentlemen,
“ Your obedient servant,
“F, BRAUN,
¢ Secretary.
“ Messrs, CuarrToN, MaRTIN & Co,
# Contractors, Montresl.”

Between the 28th of October, 1876, and the following 21st of December,
Inany letters upon the subject of the requisite security passed between the
Department and Messrs. Martin & Charlton. These letters are not material
to our report. They are set out in the return to the House of Commons
before mentioned. Mr. Whitehead, one of the contractors in this case, had
on his own account sent in a tender considerably higher than the one made
by Sutton & Thompson, on which this contract is based; but after the
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tenders were opened, he discovered, in conversation v 17it iyt
persons who had made offers, that there were several between his and that
of Suiton & Thompson. This firm knew that they could not put up the
security, and were willing to sell out their position. Mr. Whitehead.
bargained with them that he was to have the privilege of assuming their
tender and becoming the sole proprietor of it upon payment to them of $10,000.
He procured from them the following letter to the Department : —

“ BRaNTrORD, 16th October, 1876.

# S1r,~1n the event of our tender for the construction of section fifteen of the Canadian.
Pacific Railway being accepted, we desire to have associated with us in the contract, Mr.
.Joseph Whitehead, of Clinton, contractor.

“ Your obedient servauts,

“ SUTTON & THOMPSON,
4« Hon. ALEX. MACKENZIR,

*‘ Minister of Public Works, Ottawa.”

Being thus interested in the withdrawal of Messrs. Charlton & Martin,
whose offer was the only obstacle in his way to the contract, he wrote the
following letter with the intention of furthering his own interest :—

“QOrrawa, 28th November, 1876.

4 Drar Sir,—It is the general impression outside that you are going to give the contract
section 15 to Charlton & Co., and he is going to turn the contract over into the hands of some
Americans from New York, and, according to the feeling, vou are going to make a great
Wistake if you allow such a thing to be done, a8 it i8 well known that Charlton says that he
never intended to put a spade into the contract of section 15; he only wanted to make some
money out of it the same way as he did out of the Grenville Canal, when he sold out to Cooke
-& Jones, and got six thousand dollars,

% Now, if you will give the contract section 15 to Sutton & Thompson's tender, I will
guarantee that the grading, track-laying and ballacting shall be done and complete; the
engine into section 15 by the month of August next; and, further, the whole of section 15
shall be finished complete by the fall of 1878, and for every day over and above, if any, you
shall have the best of seourity that the Government shall be paid Live hundred dollars
per day for every day over and above the two dates named above, and this is the only way to
put some life into the Pacific Railway, as there has been no life in it yet.

#Now, I bope you will pardon me for taking the liberty of writing you tbis note, as I have
no other object in view than to let you know the feeling outside, as you must admit that
Sutton & Thompson’s tender is not an extravagant one, only I know what I have eaid in this
note can be done.

#1 remain your obedient servant,

% JOSEPH WHIIEHEAD.
o Hon. ALEX. MAOEESZIR."

It was subsequently arranged between Mr. Whitehead and the Hon.
Mr. McDonald, aforesaid, and as Mr. Whitohead believes at the suggestiony
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of Mr. McDonald, that Charlton should be paid to withdraw his tender.
Mr. Whitehead’s evidence on this point was that he said he “ would go
’20,000, and Mr. McDonald made the rest of the arrangement.” About the
20th of December, 1876, the Hon. Mr. McDonald, Mr. Whitehead and Mr.
Charlton met in a room at the Prescott Station on the Grand Trunk Rail-
Way. Then Mr. Whitehead went out of the room and the arrangement was
closed between Mr. McDonald and Mr. Charlton, by which Mr. Charlton
Withdrew his tender. Mr. Whitehead did not see the rponey paid, but Mr.
McDonald told him that the amount was $20,000, and Mr. Whitehead
afterwards paid him interest on.that sum at the rate of ten per cent. per
annum, believing it to have been the amount which was paid over at that
time. Mr. Charlton said to a witness who gave evidence before us that he
had received a sum of money to withdraw his tender in this case, but he
did not name the amount. We have not considered it necessary to ascer-
tain, whether he had received the full amount stated by Mr. McDonald to
have been paid to him, that being principally a matter of account between
Mr. McDonald and Mr. Whitehead. The following letters and telegram
8ppear as the next steps towards the contract in its present shape :—

“ MoNTREAL, 218t December, 1876.

* Sir,~—I have the honour to acknowledge receipt of your letter of 19th inst., directing me
Yo furnish additional paper and mortgage registrations as therein detailed in connection with
the required secourity for completion of the 15th contract, Canadian Pacific Railway. I have
et with so many unfortunate difficulties in procuring security for so large a sum so as to
Batisfy the demands of the Government, and have been so worrled and disheartened by the
difficulties of the position in which I found ‘myself, and consequent failing health, that T am
Yeluctantly obliged to say that I cannot now undertake so serious an enterprise, more
®pecially as all the most experienced men whose advice or sesistance I have asked, have
Sonvinced me and my friends that the work cannot satisfactorily be performed for the price
tendered for. :

“1 beg therefore to ask that the Honourable Minister of Public Works will allow me to
Withdraw my tender, and will please to return to Mr. Baird of Brooklyn, who proposed to join
‘in the work, his deposit, and also to return to me the papers which I deposited as given to
Wake up the balance of the security required.

I have the honour {0 be, Sir,
“ Your obedient servant,
‘ ¢ E.J. CHARLTON.
“¥. Bravw, Eaq,,
- » ')
% Bearetary, Department of Public Works.”
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% MonTrEAL TeLEGRAPE COMPANY.
“By Telegraph from Monitreal.
“ F. Bravux,:
“ Dissension from within, added to extraordinary pressure from without, has left no alter-
native but withdrawal.

“ CHARLTON & CO.”

¢ 29th December, 1876.
4 SurToN & THOMPSON,
« Brantford.
4 Are you prepared to deposit five (5) per cent. security in connection with contrach
fifteen (15), C. P. R., and enter into contract without delay ?
“F, BRAUN,
“ Secretary.”

“ BrRaNTFORD, 29th December, 1876.
4To F. Bravy, Esq.,

4 Secretary.
“Yes; we are prepared to comply fully.
“SUTTON & THOMPSON.”

“ OrTaWa, 29th December, 1876.

“ 31, - Re section 15 Canada Pacific Railway, I have just learned with much surprisey
through your Department, that E.J.Charlton has withdrawn from our joini tender to build
said section 15, Canadian Pacific Railway. His withdrawal was without my kuowledge of
consent.

1 am prepared to deposit the security required by the Government, and am prepared t0
perform the work mentioned in or contemplated hy said tender. And I now offer to comply
with the conditions and requirements of the Government, as specified in the advertisement
calling for tenders for said work, and in our said tender ; and I protest against any and all
-aots depriving me of said contraot.

4 Trusting that justice will be done me in the premises,

“T1 have the honour to be, 8ir,
% Most respectfully yous,
« PATRICK MARTIN.”
“To the Honourable the Minister of "
“ Public Works of Canada, Ottawa.”

# (Memorandum.)

4 30th December, 1876,

“The undersigned reports that tenders having been invited for construction of section
No. 15, Canadian Pacific Railway, twenty-one have been received at schedule rates, which,
when extended, are found to vary between $1,443,175 and $2,950,000.

i- That the firms whose tenders are first and second lowest respectively, Messrs. \IcDon!ld
& Kane, and Mesars, Martin & Charlton, are unable to furnish the necessary security.

« That the third lowest tender is from Messrs. Sutton & Thompson, of Brantford, amount-
ing to $1,594,155 (one million five hundred and ninety-four thousand one hundred and fifty-five
dollars).



CONTRACT No. i5. 239

“That tbis firm are prepared to make the necessary 5 per cent. cash deposit, and pro-
Pose to associate with themselves Mr. Joseph Whitehead, contractor, of Clinton, Ontario.
“The undersigned, therefore, recommends that the tender of Messrs. Sutton & Thompson
be accepted, and that they be allowed to associate Mr. Whitehead with themselves accordingly.
“ Respect{ully submitted,
4 A. MACKENZIE,
“Minister of Public Works.”

% Orrawa, 5th January, 1877,

“ I am directed by the Minister of Public Works to say that the Department has been
nformed by parties interested that the firm of Sutton & Thompson, or some persons acting
on their behalf, have paid Charlton & Co., or Mr. Charlton individually, & sum of money for
withdrawing their tender for the construction of section 15 of the Canadian Pacific Railway,
and to ask if there is any truth in this statement.

#«F, BRAUN.
“Messrs. Surrox & THOMPSON,

¢ Brantford, Ont.”

“ (Memorandum.)
“6th January, 1877.

“ The undersigned reports for the information of Council, the following facts regarding
contract 15 of the Canadian Pacific Railway :—

“Tenders were received for this contract on the 20th September, and us soon 48 possible
afterwards, Messrs. McDonald & Kane, the lowest tenderers were notified of the acceptance
of their offer of $1,443,175. On the 13th of October they asked for certain changes to be
made which would involve a further and indefinite expenditure by the Government.

“The Department declined to accede to this request, and on the 16th October they noti-
fied the Department that they were not prepared to proceed any further. .

“On the 17th October, Messrs. Charlton & Martin, who were the second lowesi, were no-
tified that their tender of $1,562,090 was accepted, and they were called upon to make imme-
diate arrangements for depositing 5 per cent. as security. On the 27th October they made
tender of & mortgage on certain timber limits; on the 28th October they were notified that
‘these securities could not be accepted, and that no further delay could be permitted.

On the 16th November, Messrs. Charlton & Co. offered morigages upon certain property
s geourity, and on the 21st November a lithographed plan of the property so offered, with a
‘certificate of valuation cf the same, representing it to be worth $83,250, was sent to the
Department. On the 22nd November these mortgages and this plan were transmitted to Meears.
Darllng & Valois, the Government valuators in Montreal, with instructions to ascertain the
“cagh value of the property, exclusive of the encumbrances upon it. On the 28th November
Measrs, Darling & Valois reporied that this property, if sold, would not realize more than
about $30,000. The Depariment accordingly declined to accept these mortgages on the
ground of their insufficiency, and Messrs. Charlton & Co. were so notified on the 29th Novem-
ber. On the same day Charlton & Co. intimated to Messrs. Darling & Valois that they would
offer additional security, and wrote to the Department on the 4th December to say that their
-8ecurities would be completed on the 10th December. ' On the 1lth December & firm from
New York, named Baird, Arnold & Stephenson, made s cash deposit of $20,000 for Charlton
4 Co., and promised to make good the remainder of the required security. The remainder
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was never, however, lodged either in cash or in mortgages which could be accepted, and on
the 218t December Mr. Charlton wrote withdrawing the tender.

“On the 28th December, Messrs. Baird & Co., of New York, wrote, complaining that
Charlton had used them shsmefully ; that they had gone to Montreal (o meet him, and had
staid there three days, but had been vnable to find him, and they asked to be allowed to
lodge cash security and to take the contract themselves; in accordance with ths terms of
Messrs. Charton & Co.’s tender. It being contrary to proper practice and to the custom of
the Department to allow such a proceeding, their request was not acceded to.

« On the 28th December Messra, Sutton & Thompson, the third lowest, were notified
that their tender of $1,594,085 was accepted, and were required to deposit the necessary secu-
rity. On the 29th December, P. Martin,one of Charlton's partners, lodged a p1ot=st against Charl-
ton being allowed to withdraw his tender, and stated that it was done without his kro=ledge,
and that he (Martin) was prepared to proceed. On the 30th December the Honourable
Donald McDonald, Senator, presented a letter to the Department from Messrs. Sutton &
Thompson, in which they asked to be allowed to associate Mr. Joseph Whitehead with them
in the contract. Mr. McDonald, at the same time, deposited $80,000 by his cheque, accom-
panied by a letter from the Honourable A. Camptell, stating that the cheque would be
accepted upon the Consolidated Bank of Canada as security for the firm of Messrs. Sutton &
Thompson ; and was informed that the contract must be completed with the firm of Messrs.
Sutton & Thompson, the original tenderers, and the deposit made in their namé until it was
so completed. On the same day, a contract was drafted and submitted to the Minister of
Justice. When in the Department of Public Works on the morning of the 30th December,
Mr. McDonald’s attention was called to a statement in & newspaper of the previous day to the
effect ¢ he or Whitehead, on behalf of Sutton & Thompson, has paid Charlton a sut of money
to withdraw his tender,” when he stated that the report was entirely devoid of truth.

“ On the 5th January, the following telegram was addressed to the firm of Messrs. Sutton
& Thompson :
¢ Messrs. Surron & THOMPSON,

¢ Brantford, Ontario :

¢ Or1AWaA, 5th January, 1877,
‘Iam directed by the Minister of Public Works to say that the Department has been
informed by parties interested that the firm of Sutton & Thompson, or some person acting on
their behalf, has paid Charlton & Co., or Mr. Charlton individually, 8 sum of money for with-
drawing their tender for the oonstruction of section 15 of the Canadian Pacific Railway ; and
to ask if there is any truth in this matter.
¢ F. BRAUN,
¢ Secretary.’
+% On the morning of the 6th January, the following reply was received:—
(Private )
¢ Orrawa, 6th January, 1877.
¢ By telegraph from Brantford, '6th, to F. Braux, Esq., Secretary of Public Works Department.
¢ No truth whatever in the statement that we, or any person on our behalf, paid Charl-
.$on & Co., or Mr. Charlton individually, & sum of money for withdrawing their tender for
.eanstruction of section fifleen of the Canadian Pacific Railway.

‘SUTTON & THOMPSON,'





