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To His Breellency General the Right Honourablé Lord Byng of Vimy, G.C.B.;
- GCMG., MYV.0., Goyirnor Genéral and” Commander-in-Chiet of the’
i D o R, e
-+ Iny. comsplianes: with  the. Commission .of Your: Exeslloncy dated the. 27th,
day’.of (Februavy, 1924; by :which I was appointed s’ Cemmissioner to meke:
investigation into all material and relevant facta in relation to the Orders in
Coumeil' attached to the above-meuntioned Comandission, k. have the hongwr te.
submit the following interim report. .. . = <. 0o g

. This. reporb..does not- contemplate -a. consideration. of .all the maiters
referred to, but has. to do with such ofstgim as have a bearing dpon-the fasts
alle%ed, in a; petition :;;‘resented« to Your Excelloncy by an: executive committes:
of the depositors: of the.Home Bank of Canadn, dated the 2ird day of Febs.
ruavy; 1924, praying that shose who suffered loss as such depusitors because of
the facts get out in the said petition, should be indemnifled- againat such loss

on grounds set forth. - - .o oo o Lo
- iThe hearing; in the matter was commenced before me in the city of Ottawa
on the.16th day of April last, and evidence was taken under oath both at.Ottawa -
and: pt Toronto -on divers days between thut date and the. 20th day of May,
1924, inelusive; - Mr. E. Laflour; K.C.; and Mr.-H. J. Symington, K,C,, appear-:
ing throughout: as counsel forthe Government of the Dominjon of :Canada;
Mr., H. J. MoLaughlin; K.C, Mr.'A..G. Browning, K.C., and Mr. W. T:. J. Lee:
appearing. for the depositors during the continuance of the hearing; and: in-
addition to the above-named counsel, 8ir Thomas White, K.C., Mr. McGregor
Yotng, K.C,, and Mr, R. A. Reid appeared for different interests from time to

time, " 1
I View of the questions raised. and argued before méiduring the Investiga-
tion, it ig ‘well, I think, to clearly definé the proper range of the present inguiry;
a8 limited by the Orders in Council under which I am’directed to act.” No
ambiguity attaches to them, and it is my duty to confine myself ciroumspectly
to the letler of the instructions received, .. - S :
. I om the more desirous of doing so, inasmuch sa the courts of the pravince,
on their civil and ‘criminal sides, -are concerned with the conduct of many of
those, whose names have been mentioned in the testimony adduced before me,
and actions hoth civil and criminal have, been comthenced against some of them.
Reghtd for the obvious ﬁropr,ietie&/qi the’situation, demands complete I
on' mg' nrt concerhing the isbues which have been thus judiclally vaiséd and as
to which the proper tribunals aré now makl‘nf thquiry. While sone réference
to their ‘acts 8 such directors was unavoldable during the taking of the evid-
ence, such reference was made for thd: wiost 'part wholly 'ancillary fo the

depositors'! olaim;: and in explanation ‘otxttzher: grounds upon which this claim is
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I am further, partioularly concerned to:confine: myself- strictly to what I
am. now dirgsted to do, since.jt is eaid that the Parliament of Canada may be
aak;&o;to mﬁe -cortain agtion in: respect of the petition filed by the: depositors,
and I.appreciate how. jealously, the -frontiers .of . parliamentary  responsibility
and action are guarded. I do not consider that the commission "3%*"“ g to -
-set’fool over that lre:* ¥ atn’ askéd to andwer these guestions, and Whephiey the,

,;‘81'772-71{” .

finditgs of fuch involved tn ‘suchaewerd by ndeepted or hot; o Whethor any
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‘action may be taken upon them, is not for me to say. While I realize that I
- have permission to express an opinion on the result of the investigation and the
evidence taken, I recognize that the responsibility fer any action thereon really

lies-elsewhere; and-those who earry that burdén should, I think, approach their

task unaffected by the expression of any opinion on my part. My duty, as I

gee.

it, is simply to put them in possession of definite answers to the questions

submitted, as best I.may. I have been urged by certain. of the counsel to say
that in my opinion compassionate allowance should be made to the depositors
who have suffered loss, and also to pronounce what would amount to a finding
of negligence on the part of some responsible for the administration of: the

Department of Finance in its oversight of the bank. While my right to dis-
cuss the discretionary ‘aots of & minister of the Crown, where no dishonesty is
alleged, has been sharply challenged by other counsel, on the ground that the

juri

further invited to express an opinion upon the diligence and honesty. of adminis-
trative acts. But in strictly confining myself to-answering the questions set
out in the Orders in Council, I am constrained to lay aside any inquiry into
matters suggested immediately above and to refrain from comments upon facts,
concerning which various counsel have asked that pronouncement may be made,
especially regarding the conduct of ministers of the Crown responsible for the
administration of the departmert immediately involved. '

cussion without forming an opinion, and perhaps a strong opinion, upén the
questions so raised, yet the expression of such opinion, to my mind, would serve-

no useful purpose, but rather cloud the direct issues to which I.am commanded
to give attention. It may be that other matters related to the Home Bank will

be explored later, as coming within Order in Council number 412, directing the
commissioner to investigate:— ' : o

but

answers (o the questions set out in the Order in Council number 306, which
questions are as follows:— - - ,

'-'."-‘;“; Canada in the years 1915, 1916 and 1918, respectively, and what steps, if
© "+ any, could have been taken by the Government tols;’xye' the situ'atiqx}.”

[
At

side;

sdiction therein abides with Parliament -itself, nevertheless I have ‘been

While it would, I think, be impossible for one to follow the ¢vidence and dis-

o “the affairs of the said bank during the whole interval between the
issue of the bank’s charter and the failure of the said bank " ete.,
in this interim report I am confining myself solely to the task of finding

1. Whether, in the years 1915, 1916 and 1918, representations were . -
made to the Department of Finance of the Dominion of Canada respecting
the condition of the Home Bank of Canada, and, if so, what representa-
tions were so made. ' :

2. Whether, if such_representations were made, a state of affairs
was revealed concerning the condition of the said bank such as would
have justified an investigation under the powers conferred upon the Min-
ister of Finance by section 56A of the Bank Act. —

3. What action if any was taken by the then Minister of Finance
.upon such representations as may have been-made.. : -

“4. What effect would an audit under section 56A of the Bank Act
if made in 1915, 1916-and 1918 have had upon the conduct of the affairs
of the said bank and upon the position of the present depositors. ...

“5. What was the financial condition' of the said’' Homa Bank ' of -

»Adherihg to the,cour'se‘ind’ica'tedabqve;,ahd ixi\co_xnplidnée with what I con-
r to be the directions of the commission in. this.regard, I desire to state

specifically my answers to the questions above set out.
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Question-1 is as followas~ . .. - ST s
“ 1, Whether, in the years 1915, 1016, and 1018, representations we

Y made.to the Department of Finance.of the Dominion of-Canada-respeot- ——

ing the condition of the Home Bank of Canada, and, if‘so, what repre- -
sentations were so. made.”. Clpee ' :

1t will be observed that this question contains two component inquiries:— '~ -
df First, whether during the years mentioned any representations were made, -

an s - : AR :

'Second, if such representations were made, of what nature were they?

1 think it was established by the evidence that in the year 1915 no repre-

iﬁntﬁtiol?s were made to the Department of Finance respecting the condition of
e hank. ,

With equal ¢learness-it is apparent that during the year 1016 such repre-
sentations were actually made to the Department of Finance. They are evidenced
by exhibits submitted and filed numbered from “2” to “ 42 ” inclusive, = These
exhibits show that such representations originatéd from Messrs. T. A, Crerar,
John Kennedy and John Persse, who then were directors of tie Home Bank,
residing in Winnipeg. In these communications, as well as in many others,
Messrs. Crerar, Kennedy and Persse are termed “ the western directors,” and it
is clear that originally they assumed such position with a view especially of
serutinizing the operations of the bank in Manitoba and the western provinces of
Canada. Such representations took the form of three separate communications
to the then Minister of Finance, each bearing date the 22nd day of January,
1016, the first of which in order of filing is headed: —

(Ex. 2. p. 12). .
“ Re Home¢ Bank of Canada. .
Re Prudential Trust Loan.
. Confidential meémorandum to the Minister of Finance.”
‘1t is signed thus:— :
“ James Fisher,
For Western Directors.”
- The second communication is headed:—
(Ex. 3. p. 15). : '
“ Re Home Bank.
- Confidential memorandum re Barnard loan.”
and is also signed:— :
“ James Fisher, e
-For the Western Directors.”
The third communication is headed:—
~(Ex. 5. p, 17).
 “Re Home Bank of Canada. L , :
Confidential memorandum to the Honourable, the Minister of Finance,
.- from Messrs. Crerar, Kennedy and Persse, Directors of the Home
. - Bank residing in Winnipeg.” = . - R B
“and is signed:=<: v i e
- Jomos Figher, T e
T =01 behalf of and by instructions of the three Western Managers.”
_ There are contained .in’ the communications themselves, as well as in the
accompanying statements attached, particulars concerning various, loans ~and.
complaints ‘about the way the bank’s business was being transacted and other .

matters which will be detailed as far as necessary in answer tothe second part

-
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~of this question. There were also submitted to the Minister of Finance ‘at that

time, acoompanying such communications, many letters writtén by and on behalf
of the western directors, and teplies thereto, oovering the period extending from

**‘"”‘m“‘tm?mém”"arynﬂtfmm day of January, 1916~
From all this correspondence it is apparent that in‘the year 1018 the affairs
‘of the bank were under criticism on the part of the western directors, and that

they were making complaints to the yga‘s&rx‘i direwt.bi-av“cjox;cemingi»‘Qierigin Joans -
and the general lack of oversight and proper care that existed, and this is
especiall& evidenced by the communication of February 17, 19156, by Messrs.
Crerar, Kennedy and Persse to A. C, Macdonell, M.P. (ex, 10, p, 24)."

. _The letters which passed between the western and easterh directors, of the

T vyear 1015, are attached to the file brought to the attention of the départment
in the year-1916, and admittedly came under the attention.of the Minister of
Finance at that time, ~ - L B . L

It is therefore abundantly clear that as far as the yesr 1916 is concerned, it
must be reported that representations were made to the Department of Finance
gf tthDominion of Canada respecting the condition of the Home Bank of

anada, A

The same answer must be made as regards the year 1918, for all the com-
munications and documents above referred to were again brought.to the atten-
tion of the Minister of Finance in the year last mentioned and he received
further representations concerning the condition of the bank by way of a com-
munication from Mr, W. A. Machaffie, for many ]years, an official of the Home
Bank. The contents of these communications will be referred to in answer to
the second part of this question. . L

In addition to the above, there were also interviews during-the years men-
tioned between the then Minister of Finance and the president and other direc- -
tors of the bank as well as with Mr. Z. A, Lash, counsel for the Home Bank.

Summing up what is above written as regards the first part of question
number 1, I repeat that no representations were made to the Department of
Finance of the Dominion of Canada respecting the condition of the Home Bank
during the year 1915; but that such representations were made to the Depart-
ment of Finance during the year 1916, and during the year 1918, '

Turning now to the second part of this question, which asks what ‘repre-
gentations were made:—1It is to be noted that they take the form of three special
memoranda, each bearing date the 22nd of January, 1916, and signed by James
Fisher for or on behalf of the western directors (ex. 2, p. 12; 3, p. 15; and 5,
p. 17). Of these, one is .nore general in its character and Wwill bé referred to
first in order (ex. 5). It drew to the attention of the Minister the fact that out
of a paid-up capital of not quite two millions of dollars, about $5600,000 was held
in the West; that a few years then previous, three western stotkholders were
placed on the beoard of directors to deal with the western business: that they
met weekly and reported regularly their action to the head office, 'No eastern
director met with them, and none of the three attended the head office meeting
in Toronto unless specizlly requested. Also that in the fall of 1014 the western
members became appretensive that the business of the Toronto branch was not
in good condition whereupon they went to Torontd about the middle of Novem-
ber of that year, for the purpose of acquainting.themsgelves with the condition -
of affairs of the home branch, as well as to make complaint of the lack of money
for loans in their part of the country; that upon their request megtings of the
directorate of the bank were at once called,-lasting for four days, during which
they for the first time learned that there was no reguﬁlgt‘;ips{)gctignj;gf the
Toronto office, the reason alleged being that the business, there transacted was -

‘Under weekly supervision by the eastern members of the board, Thé complain-
_ants set out that they were not satisfied with the information furnished at these
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‘meetings, speoinlly a8 to' dertain acopunts, one of which on the: firet day of
meeting was reported at the figure $1,100,000, but on the second:day an error
“was admitted to have besh mhnde, and the amount was raised to $1,500,000, and
——on the third day-it-wasplwced =t -$1;780,000;and conoerning which 16an it
nppears that even the largest figure given was too small, for at‘the meeting on -
- the 30th of the followihg month, it was disclozed that the amount itivolved was
nearly two milllons of dolldrs, :,'ﬁ‘héy;‘aleo’ learned that the genoral manager-was - -
indebted to the bank in & sum first reported as $35,000, and which was after-
wards: distlosed to be $78,000, and-the like: situation -existed ‘regarding other =
customers (ex. 10,  p. 24). - It 'was: further represented:.to  the minister: that .
although they had uried an itamediate inspection: of the Toronto offica, and: that
the report be réady for the next annual general meeting, it was not ready at that
time, and the annual report of the bank had been-sent to Ottawa without the
western directors knowing of its contents. Also that they refused to acknowledge
the validity of thé election of Messrs. Barnard and Hanéy to the board of diree-
tors, in the place of Messrs, Gooderham and M¢Naught, who had resigned, and
the western direotors -notified the manager that they held themselves free to
contest the validity of these clections (eéx.-9, p. 23).  Another matter of com-
plaint was that at the Ddcember meeting s resolution had been submitted and
approved to the effect that a committee be appointed consisting of the assistant
general manager and two othéra to carry on the affairs of the bank, and to
specially ‘pass upon. all -oredits and make every possible ‘effort to. collect all
overdue loans,-and submit the earliest possible statement showing the present
condition of tﬁe bank, with recommendations, which resolution was not pressed
to its passage as the general manager was at that time out of the country. in
ill-health, but it had been agreed that this course would be taken, but the agree-
ment, was ignored and ‘nothing done pursuant to these plain directions (ex. 10,
p. 25). This,communication was of a general nature, and in that sense supple-
mentary to the particulars-set out in the other two accompanying memoranda
referred to below; but all the matters above noted were contained therein, and
in accompanying exhibits, and thereby brought to the attention of the Minister
of Findhee. .~ . . . . ., e T :
- The memorandum filed as exhibit number 2 is of the same date and has
reference to the loan made by the bank to tha Prudential Trust Company. ‘The
facts laid before the minister in this document showed that the bank had parted
with $500,0C0 in a transaction involving the Prudential Trust Company and the
"New Orleans Southern and Grand Isle Railway Company, which was expiained
by the general manager in a communication to Mr. Crerar, under date of IDecen-
ber 24, 1015 (ex. 31, p..63), part.of which reads:—. .. =~ . - -

© “ James Mason to T, A. Crerar ,

“ Messrs. Warren, Bristol and Morden were the promoters of the
rebrganised New Orleans Southern and Grand Isle Railway Company, and

- as such made application to the Prudential Trust Company, Limited, for a
“loan of $500,000, which ‘the trust company agréed to make, provided
~the bank would advance to the trust company the necessary funds. It

[ wag ‘afterwards digcoversd by thé solicitor for the trust company, that
“under its chattér it could not make the advance, but could. agcept. the

" funds from the bank for investment gy way of loan to the railway com-
* pang And that the trust bompany cauld ganrantee repayment to the bank—
"there was no connection betweéen Whrren, Bristol and’ Mordén' aiid the

- bank—their dealings being ditect with the trust company.” =
...+/ThereJs -a feature of-this Joan upon which I:desire to-make: no comment,

.but feal it necessary ,to,;s‘,t_ate,-;,gndthat i z‘tha&,:apparently,vpreliminary:i-to,, the .

ERRY ERI S i 2 N

»
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loan being made by the bank, a like sum of $500,000, being trust funds of.one

.of the .provinces, then in the hands. of the Prudential - Trust .Company, was
'doposited in the 1
.in_some way these funds would be security for.the loan to the:

ome Bank. It was considered by certain of the. direstors that

A O AN A

. but.obviously such could not be the case, and on reference to the, bank’s gb,l,ﬁ?a)

-excépt; incidentally in the

T,
advice to that effect was obtained, The security taken for. this loan wag a fote
signed by the Prudential Trust Company in favour of the Home Bank of Canada,
and: $750,000 of bonds of the ‘railway cqmpany as. collateral ‘séeurity.  Now. this
loan represented a very large proportion of ‘the bank's capital, and the western
directors whose amounts for: western-accommodation were being urtailed; were

unsparing in theif criticism of the transaction, The .exhibits show &' great-deal- -

of activity concerning this loan; the trust company made no effort to. repay it,
and the same may be said of the railway company. T AN

- Their third communication to the minister (ex.. 3, p.-15), deals with a loan
to C. A. Barnard, who had become a director of the bank, and concerning whose
eleotion the western directors protested, as above' referred to. - It sets out that
from the report of the inspector of the Toronto office :made in- June,. 1915, it
appears that C. A. Barnard was indebted t6 the bank in the sum of $394,000,
and' that 2,622 shares of Home Bank. st::ck were held 'in the name of ‘Barnard
and Pellatt in trust. The inspector pointed out that there was no trust’ deed
held concerning these shares, and that they would have to realize about 125 per
cent to enable the bank to avoid a loss. Tt will be shown a-little later that in
addition to these three large amounts other individuals ‘and . companies were
shown to be indebted to the bank in sums wholly disproportionate to the bank’s

‘assets, but'in their first communications the western directors called the atten-

tion of the minister to these three large accounts then representing more than
the whole paid up capital of the institution. They complained as to the Barnard
loan' that they never could get any. satisfactory explanation of the transaction;
that it had been explained by Col.‘Mason at the November meeting in 1915 that
it was connected with the taking over of the Banque Intérnationale, but how it
came to be made or what its object was, complainants sa they ‘could’ not
ascertain; neither could they understand, nor were they informed, as to the
relationship of the bank shares to the loan in question; and by the submission
of these three accounts and others mentioned in the exhibits, they brought the
attention of the department to the condition of the bank. I do not conceive it
to be my duty to enter into detailed history or explanation ‘concerning these

‘loans; I am answering the quéstion as to what the ret resentations were, and it
o h

is apparent that the existence of three accounts, viz: the Prudential Trust Com-
pany, C. A. Barnard, and the A. C. Frost' Company, involving at that time the
withdrawal from circulation of over two and a half millions ‘of dollars of the
bank’s funds (ex. 4, p. 16, and 35 p. 59), upon which no interest was being paid,
and to same of which addition was being made from time to time, was relied on

by the western directors in their complaint- against the. bank management,

They- further showed that by a statement placed hefore the board of directors
at the meeting in September, 1915 (ex. 4,.p. 17), the Barnard account and the

‘Prudential Trust Company account, and other accounts mentioned below, had
been increased from December 31, 1914, and August 31, 1915, in.the amount of

$102,840.30, Increases involved in the A. C. Frost Company account and the
Pellatt & Pellatt accountqzere responsible for the greater part of this sum and
statement of increases mentioned above, the indebted-

ness of the last named firm was not placed before the minister in the year 1916,

This Lranch of question number 1 is two-fold:— S SR T ‘
First, as to what representations were made in 1916; and, -

7 Sécond, what representations were madein 1018, ‘Coming now to:the repre-

- sentations made-in.the: year:1918, it will be obsérved: that ‘everything that was

placed before the department in 1918 was still available, as well as an addi-

.

¥,
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tional representation contained in the letter of Mr. W. A, Machafie, who signéd
himself * Late assistant to the president,”; and under date of August 20th, 1918
(ex, 88, p. 178) communicated certain very important facts concerning the con-

ton.of the -bankto_the then Minister-of Finance, by registerod—mmmit—He
drew:the reports, of Mr, Fisher, made in February, 1918, to th%iﬁimr’s atten-
tion,"and also ‘reletred to, the A. C. Frost account—which will be mentioned
below-—as well a5 to certain shipbuilding transactions in which he alleged that
the bank, as well ; ﬁthb"presidengjapd one of the directors, were interested with
& Mr. Stewart whom he describied as a personal friend of Mr. Haney, the vice- -
president; he made the serious charge that the dividends ‘which had been
declared during the years 1916 and 1917 had been based on the addition of
interest to doubtful accounts; that section 153 of the Bank “Act had been
violated; and that Home Bank officials, unwilling to share in what he tormed
the “ guilt” ‘of making false returns, were obliged to resign; that the auditor
who lad the affairs of the bank under examination was incapable of filling that
position; that information was withheld by 'the officials of the bank from their
counsel, Mr. Lash.” ‘Taken as a whole, thé nature of this communication was
such a8 to cause the liveliest apprehension concerning the financial standing of
the bank, and concerning the safety of the funds entrusted to it, if even only a
portion of such répresentations were true. And from the particulars furnished
to the Minister by officials of the bank in response to his demand for informa-
tion bearing upon the accounts referred to in the communications sent, to him,
it kap{)“egred that the jindebtcdgess of the Prudential Trust Company to the bank
on the 15th of November, 1018, had risen to the sum of $033,747.74 (ex. 107,
p. 194). This large increase was due, for the most {)art, to a further expendi-
ture, the object of which was to protect the original investment, but which in
1918 gave little promise of assisting to work the account out. The account of °
A. C. Frost & Coi; sometimes referred to.as the British Columbia timber account,
was reported on 30th. November, 1918, as an. indebtedness of $2,425,288.58
(ex. 108; p. 200).- The Pellatt & Pellatt: accounts showed that $1,900,960.69 of
the bank’s funds were locked up therein (ex. 109, p. 201). A portion of these
capital sums represents interest.on the original nvestment, and the bank’s
statement to the Minister also revealed the disquieting fact that unpaid interest
amounting to $688,962.42 on the Frost account and $234,955.11 on the Pruden-
tial Trust Co. account, had been added to the principal and taken into profits
(ex. 107, p, 195).. . .. - SN I o
- It was therefore abundantly. clear that the management of the bank had
resulted in an amount over twice its paid-up capital and reserve being locked
u;})l in accounts not realizable, and for the most part not bearing interest, from
which it followed that whatever funds were available from day to day were
those. of the depositors, and notwithstanding the declaration. of dividends, a
proper accounting would have shown that no profit. at all had been made for
yeats. The bearing of these facts upon the condition of the bank is. specifically
enquired of in the next quotation and will, I think, be more properly considered
thereunder, ~ ... | . T I ,
o TiAnswer to question number T v LA e s
" Al'In the year 1915 no representations were made to the De art-
- ment ' of Firiance of the' Dominion of Canada respecting’ the condition

' of the Home 'Bank of Canada, Such ~frep§'e‘svéntation‘sl were made in the

~year 1916, a8 well ‘as"in'thé yeéar 1918, - S

' B, The’ following impottant_représentations were made to “the

‘ Department - of Fitidnice conéerning the  conidition of the Home Bank
', ."during the years 1916 and 1918, vigii. =i S
042 (1) That an”amount niorée thandouble the total’ paid up capital
~-and reserve of the bank’ was'lotked up in. four accounts; the securities

for which could not be realized upon.
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"7 (2)° That loans' wholly dispropottionats to ‘the aésets of the bank
’t‘:d’; been made on fnadequate security, froth whish utrie loss wag tikely
oveur, Ll S A e T R D i

iy gt

R N I T I R R TR AR SRl s s
——(8) That—sinoufits“represehting dhpald interes
large accounts weére: carried’ into’ profit year by 'y
declared on the basi’of much fictitious earnings..

.. (4) 'That areangements agreed upon at ' mecting of ‘the board of

~ directors with a view' of passing upon all credité ‘anid: making an eatly

. ,statez%ent :howing‘ the bank’s position, with r somméndations, were not

) jgS) That false’ returns were made by the directors’ of the bank to

the Department of Finance. . oo T

. (8) That speciﬁc«‘,‘inst’rucﬁoné given‘bythe' Ministét of Finante in

1916 forbidding the capitalizing of unpaid interest, were disobeyed,

(7). That the president and some of the directors were itidebted

_to the bank in large sums upon personal account and through companies
in which they had an interest.. S T SRR At

(8) That the auditor employed by the bank from year to year

was incompetent and important matters were concealed from the board

i

- of directors and from Mr, Lash the bank’s counsel.
Question number 2 teads ds follows:—

“ Whether, if such representations were ‘made, a state of “affairs
was revealed concerning the “condition of the said bank such as’ would
have. justified an investigation under the powers conferred upon the

~ Minister of Finance By section 56A of the Bank Aet.” = -~

‘Argument ‘was presented in: support of the proposition ‘that the minister i
responsible to parliament alone, and .that unless he- were charged - with dis-
“honesty or bad faith in-the performance of:his duties, the exercise of his dis-
cretion could not be challengéd by this commission. 1 'am not disposed to dis-
pute this coritention, séeing that the only duty-imposed upon ‘me:under-this
question is to say whether the representations made to him were such as to
justify him in calling for an audit’'under section 56A of thé Bank Act. -

T am not" ¢alled: upon t6 ‘question the mannet in.which he made use of
the powers therein given to him, nor whether he exercised his discretion cor-
rectly or otherwise, - It:is easy to donceive that certain representations might
be made to-a minister which:would be of such & rature ds not to call for the
eéxercise of the rights given to him by this section of ‘the statuté,; while on the
other ‘hand it is' equally ‘obvious that other representationd might be made of
‘& character which would not only justify: the exercise’ of -hia: diseretion, but
““would maké it a matter of ¢areless administtation’if he should not ' do so. ‘How
such “discretion ‘should -be- bxercised is- a matter by itself, and must be for the
determination of the head of the déepartment. ' If any fault is to.be' found with
the minister as to how his discretion was' exercised, the complaint must: be
tried before parliament itself, always assuming honesty and .integrity. of purpose -
on his part, and no. question whatever, was, or could be; raised:in that regard.
But it is open.to me I conceive, to say.whether such. a state of affairs was
revealed as would call for the exercieo of the discretionary, pawers vested in
the minister. In answer to the preceding inquiry, I.have detailed the repre-
sentations which were made, and, taking them as a basis.for.my apswer to_this
question, I do.not, think ,th‘a_g\,an‘y: doubt can be entertained thpzwhatehad ‘been
so represented was of sufficient_importance to. call: for. an audit under section
'86A. of the Bank Act.. I am-in:harmony. with.the view. of Sir Thomas White.
as.shown in his evidence af pagg,,MB;oy; the records—: -, . ... i .
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LT QAR & et of thie’ memotandum’ and ‘other documents filed with

‘  fohely you procecded under section 113 of the Bank Act

T QY6 flso devided that Tt wotld Jugtly @b Investigation under
. “sestion BBA--A. Y ‘asked the wudjtor to make a report t6 me;
Q. 'That is nnd_@g that séction?—A. Yes, 56A, "without doubt T

proceeded unider'the Batik ‘Aet. . © o T
L Q) Well, you might atiswer my %ues,tion“ You felt yourself justified
. in asking for’ azﬁ’f"l , undet seetion 56A of pﬁe"hz\ink Act?=-A. Yes, un-
; dou,bted}gé and oalling on ‘the board and oti che auditer, - o
Q. Did you call on the auditor for a report under section 56A of
o the Aekr—ATRight» T R T
. Tt will-be remembered that in his argument Sir Thomas White contended,
with reference to the evidencs above quoted, that in answering these questions
a8 he did, he was not:committing himself to the view that an outsido auditor
should have been called in, but that he was.confining his testimony to. an assent
oh his part that the auditor:appointed by the shareholders should make report,
and he said that if the questions had been put to him plainly as to his being
jjustified in: calling fn an outside auditor, he would have answered: them in the
negative, for the reason that, in his” opinion; the conditions prevailing in the
bank at that time would have meant that: ealling in an outside auditor would
have nccessitated closing its doors. - Co o
- .- The powers given under:section 56A of the Bank Act, as it stood in 1916,
were not confined to the employment.of an outside auditor, or to the employ-
ment of the regular bank auditor. éither. The provision was to the effect that
‘the minister could diréet any: auditor “to eéxamine and enquire especially into
any of the affairs or business of the bank ”, and the argument was, that an
atiditor wholly detached from’the bank: should have beén seleoted, whereas the
- ministet, i the exercise of his discretion, for the reasons indicated, thought best
-to" appoint 2r. Jones, the: regular’auditor of the bank. There is no-necossity
for the expression ‘of any opinion upon -my- part as to whether the minister
should have ‘engaged ‘an Iniside ‘or an’ outside auditor’ for this work; either one
dould be appointéd by the minister under that section according to his discre-
‘tion' and:the evidetice above quotdd shows that the minister exercised his dis-
‘cretion under the''section 'in question by the appointment of Mr. Jones. It
must \therefore follow that to his mind. the conditions prevailing justified the
investigation under the authority of section 56A of the Bank Aet, altogether
apart from the. question whether it should be made by one class of auditor or
the other.. The enquiry up to this point, has, I think, brought us to the con-
clusion that the reason that.an outside auditor was not appointed was that
the minister feared such action’ would result in-the collapse of the bank. It is
- mot. said. by ggyone't,hat,; the exercise, of the. powers ';Igiven;by section 56A were
ot ot shauld not, have been.called into action, The arguinent put forward
by ocounsel for the shareholders was, that such discretion as the minister saw
1it to_exeroise was really uscless. The statement, that an,outside auditor would
‘have gclosed the bank, throws some light upon that contention, . . |
+..:..The letters: which. passed between Sir Thomas White and the president

% HARA A

he bank and Mr. Lash and others, show that it was with considerable re-

. »0 ¢ A 18 ' ( ]
Juctance that the minister relinquished his first idea of ¢alling the attention
of the Bankers’ Association to the condition of the bank, but that he was moved
thereto ,bg'i representations of a Hetterment of condition by change of manage-
ment, an \*br‘,?tat?m@qbbamadj ¥ Mr, Lash, in whom, it i3 ynnecessary to say,

“;lﬁ;r‘e’i»és'ed@a'vsi v.great deal of confidence; biit inasmuch as it is admitted that
these repregentations resulted in calling upon the auditor of the bank under sec-
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‘tion 564, it is hardly necessary for me to amplify reasons which. have led me
to the conclusion that the state.of affairs revealed by the representations made,
Justified an investigation under the powers ‘copféxjred, upon . the : minister by
considered the situation to-be a serious one, is evidenced by his letter, to Gen-
eral Mason, then the president of the bank, written under date of January 24th,
1916, (ex. 43, p. 75), immediately after receiving.the complaint of the western
directors through Mr.” Fisher.” "It ‘will be remembered that these representa-
tions ‘and_complaints were not made by outside people, or by individuals to
whom some personal gri¢vance or, antagonism’ towards the-bank could be at-
tributed; they emanated from persons bearing the responsibility of the' insti-
tution, being directors, entrusted by their sharcholders with seeing that an
honest management prcvailed. In-this letter the minister said that he con-
sidered it his duty to ask for full garticnlars,‘both‘,from the board and from
the auditor, as to the accounts of the Prudential Trust Company, Pellatt and
Pellatt, and A. C. Frost and Co., with & detailed statement of securities held.
In answer to a letter received from the president, asking the minister if he
would have the thirty days referred to in section 113 of the Bank A¢t to make-
such return, the minister advised him that the matter was of so serious. a' char-
acter that he' thought it advisable that the reply should e completed and
forwarded at as early a date as possible. C VP AR
In writing to Mr. Fisher upon the subject, (ex. 54. p. 80) Sir Thomas further
said: i oo

“You make certain definite explicit charges, which I cdnceive' itA to

' ; " be my -duty to investigate” .-~ .

This latter sentence describes the effect produced upon the minister by the
communications. - : - : ‘ L e

The evidence discloses. that-after the receipt by Sir Thomas: White of the
communications from the western directors, attempts . were made to change. the
management of the bank 3o as to meet with the approval of all: the directors,
and such attempts were well known to the Minister of Finance, being conducted
mainly through the late' Mr..Z. A, Lash, K.C., who had personal interviews and

S _ -carried on ~correspondence - with the minister concerning - the - matter. : - But

notwithstanding the desirability of having the whole direétorate in' accord, Sir
Thomas White did not consider that to be a solution of the difficulty, and defined
his position in a letter of February '17th, 1916, written to Mr. Lash -in these
wordr ;. (Ex, 71, p. 162.). _ S S

- “8ir Thomas White to'Z. A. Lash.
: “Re Home Bank of Canada: s
; “DEAR Mz, Lasu:—1I have your private letter of the 14th instasit
and think I must ask you for the statemeénts to which you'refer. "In
_ themselves they may disclose a situation which apart altogether ffom the
question of other accounts' wWould cause me to bring the. affairs of the
bank to the attention of. the Bankers' Association through its” president
here. * The. position js that I have been made aware’ by ‘the Winnipeg
"directors of a certain 'qonditiop;jw‘};ich"is"mostf;is‘t}urbing: "It ‘daes not
appear to'me that T would be justified in staying énquiry because the

= : Winnipeg directors may ask me to suspend dction. The feal question is
T ~ whether the bank, having regard to the’ condition which will be disclosed -
. " by the statements should be allowed to' conitinue biisinesd with the publie.

| Tehall be glad, therefore, if you will e e thoso statemiente. Tt would
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*" 1ot appear to'me tiecessary that you'should specially come down abiout the
: ;‘.:matter,bilt"l”le?‘ve'zthiS'ftd ‘your: discretion. ' I shall' desirg, “of ‘coutse; to
" #ive the reorgifiized: bosrd and management every opportunity t e ;

e~ bank’sposition, but this statement must be taki  Subject to the

i bverriding ¢onsideration of the public interest:” - BRI

. This was the view taken of the m

V A view taken natter by the minister both in 1016, and
two years later, when' his ‘attention wag again ‘drawn to it by Mr. Machaffie’s

0o UINTERIM REPORT 0. "

letter. The serious character of the tepresentations made therein was‘apptediated
by the minister, as shown by his letter to Mr. Lash under date of: September 4th -

1018. . He enclosed .a copy of the: Machaffi
the matter up with the board of directors,
(ex. 90, p. 179). S )

¢ letter and asked Mr. Lash to take
and expressed himself as follows:—

“ 'Sz"rf Thomas W)'nite‘fto Mr. Lash. -

4T regard théh’l&&ﬁi‘ 83 of -the utmos

txpublic ixﬁportﬁncé,«and it is

my intention to have a:thorough investi

gation made through the Bankers'

__+_ Association or othérwise. - Before taking this step, however, I wish to have

-+ a reply from Mr. Haney and his board.” -
- "AlL T am at present directing my attention to is,

ywhe'thkér‘ or not the i'epré-

sentations made would have justified an investigation under section 56A of the

Bank ‘Act. * From the testimony above quoted, and

froin the letters, extracts

from which are set out above, it is very :
made were regarded, on all'sides, as-of

apparent to me that the representations
a-character which would justify such

investigation, and, I thoroughly agree with

that view.

Answer to question 2:— G

The condition ‘of the bank, as revealed by
was such as to justify an investigation under t
the Minister of Finance by section 56A of the

the representations made,
he powers conferred upon
ank Act. L ‘

i f"fWhat action, if any, wasv‘térl‘:‘eh.by‘ the then Minister of Finahce, upon

such representations as inay have bsen made.” .. .

. It is apparent that the auswer to this must be shown by the coxﬁmunications

which passed between. the minister:and the bank and
disclose in' the first place, 4 lively appreliension on the
cerning .the position of the bank, and a desire to keep

parties in interest. They
part of the minister con«
it upon its/feet, s

- Confining myself first to the year 1916, it is evidentithat the mjnister abbed :

promptly on the receipt of the three memoranda from

‘the western dircotors; for

on the 24th of January, 1916, he addressed a lotter to the president of the bank,
detailing the information submitted to:him by Mr, Fisher‘and thé complaints. -
made. -After referring to the accounts of the ‘Prudential Trust Co.; Pellatt &

Pellatt, and the A, C. Frost Co., the safety and security
the: minister concludes  his: communication to the p
folloysw(e)g. 43P 76)— .

of which:were challenged, -
resident of the rbanl; a8

- “Si Thomias White to James Mason. -

e

- “I shall be obliged if you.will write e offcially, setting out concisely
. the history .of these loans and indionting the amounts of unpaid interest

<

4 120't0 be éxueedingly lorgo, having regard to

(if-any) in'such acvounts. 1 'also tequest a detailed statetient as to the
securities held ‘as ‘collateral ‘and the valuation Pplaced upon'them by your

ank. “Apart altogether from ‘the question of ‘security, the loaps appear

the oap
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and I can only expre}ss the hope that the concern which is undoybtedly
felt by the directors mentioned may prove to be unfounded. In directing
to you this letter with reference to the memorandwm which, as 1 have

-~ staled, has come before me officially, I am following. the practice which
we have hitherto adopted in similar cases and am acting under the pro-

_ visions of section 113.of the Bank Act.”

'On the same day the mivister addressed a letter fo the auditor of the 'banlg.
Sydney H, Jones, enclosing & copy of the lelter which he had sent to the presi-

“Sir Thomas White to Sydney H. Jones.
“phe Home Bank of Canada.

“For your information I enclose herewith copy of & letter I have
today addressed to Hon. James Mason, president of the above bank,
referring to & memorandum which has besn officially filed with me respect-
ing certain accounts of the bank and requesting detailed information.

Under the provisions of section 56A of the Bank Aect, I now direot
and require you as auditor to enquire into the accounts mentioned and
report to me in all proper detail respecting them. Your prompt attention
will greatly oblige.” : ‘ :

M. Jones acknowledged the receipt of this letter on the 26th of January
1016, but, further than that, he seems to have paid no attention to the directions
sent him by the minister, who again addressed him on the 24th of the following
month as follows:— (ex. 59, p. 89.) - : : o

“Sir Thomas White to Sydney H. Jones.
“Re Home Bank of Canada.

“Referring to my previous lotter re(}uesting an investigation by you
of certain accounts of the above bank, I shall be glad if you will send
me a8 soon as possible a detailed statement showing advances, repayments,
and interest charges on the A. C. Frost Company account.- The western
members of the Board have thought it desirable that I should obtain this
information. Your prompt attention will oblige.” .~ -~ -

This communication was-acknowledged by Mr. Jones on the ~26th éf,éFeBm—
ary 1016, and on thefirst day of Maxch following he forwarded a statemeht show-
ing details of advances, repaymsnts and interest in the A, C. Frost Company

account, which he said that he had duly verified by the books of the bank.  (Ex. - |
61. p, 90.).- This is all that was done by. the minister or the auditor under the

provisions of section 56A of the Bank Act. : ' .-

~ 1t is apparent that the minister.relied with confidence upon the 6pixii0n5*

expressed by Mr. Lash; courisel for the bank, and accepted his conclusions, = The

3

result wag, that in consequence-of the representations made by Mr. Lash and

the directors, acting then in harmony; Sit Thomas: consented to allow. them to’

work the situation out, but in assenting to-this it is plain that the mind-of:the

minister was hardly at rest and his opinion concerning the condition. of affairs

can easily be gathered from his letter to- Mr. Lash as follows: (Ex. 84, p. 175). -

o . Gir Phomas-White to . A: Lash- - sl

- . ; coyh

B I’sh,@:‘.’%‘}."’“@ of the 23rd inst, in which subs
what,ogcurzed at our intervigw on Wednesday. - You clearly undorstand
that, T reserva to myself the fullest liberty to consult with: the president
“of the Canadian Bankers' Association, or tale any othar steps which I

may deem to be in the public interest without further communication

you set foxth substantially
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with Mr. Haney or yoyrself on the t;ubject. In the meantime it appears
to,ma,it,om the statement of yourself and Mr.. Haney and Iroxger.
Crerar’s. letter that, the position of the bank is being improved, I should
like to have from you an assurance that interest upon the Frost account
will not he %&ken into profits distributed to sharcholders in the way of
~dividends. It would a&rgcar to me also that until the New Orleans situa-
tion is cleared, it would be advisable to pursue a similar courso respecting

‘that account,” . ‘

Within » week from the receipt of the letters from Mr. Fisher, the ministor had
interviews with Mr. Haney, vice-prosident of the bank, and Mr. Barnard, then
a director (ex. 81, p. 80), whose dealings with the bank were criticized, and
impressed upon thern the necessity: of bringing pressure to bear on the doubtful
accounts, and the danger of showing unpaid interest as profit. This was fol-
lowed by communications to the minister from Mr, Fisher, K.C,, and Mr. Lash,
K.C,, and a communication from J. Cooper Mason, acting general manager of
the bank, to the minister, enclosing papers and documents showing in full the
statements of the accounts which were challenged. (cx. 63, p. 93). All these
communications were written and information supplied within four wecks from
the time of the receipt by the minicter of the complaint from the western
directors, which shows that no time was lost on his part in"an cffort to secure
the necessary information. The -correspondence shows that the minister was
~not, convinced that, because the eastern and western dircetors had settled their
difference, he should stay his hand from a thorough and complete investigation
of the bank's affairs {ex 71, p. 162). But further correspondence carried on
by Mr. Lash and Mr: Crerar, and personal interviews with the two latter as well
as with Mr. Haney, and information furnished concerning the accounts—much
of it misleading and false—and proimises of a thorougl investigation of the
bank's affairs under the direction of Mr. Haney and Mr. Machaffic, and informa- . -
tion supplied by both these gentlemen (ex. 83; p. 172) and the minister’s desire
to prevent. the collapse of any bank in view of war conditions, resulted in his:
acquiescing in the unanimous request of the wholé board that no investigation
should be-made. No other report from the auditor was asked for. or received.
It was represented to %he minister, in & letter signed ‘by: Mr. Crerar (ex. 81,
p. 171) that & chahge in management had taken place by which he expressed
himself ‘certain that the knowledge and information concerning the position of -
affairs desired by the wéstern directors, and the changes they wished when they -
sent their request to him, could now be made without oalling in cutside aesist-’
ance; that thé situation had materially -improved within the past month, and -
tlgg}t}., ittwas better to have the inquiry proceed from within rather than from
‘Vl ou . . * B RS * FETEUE TN

If the information thus furnished to the minister concerning these accounts
had been accurate, I think it is reasonably clear that the course adopted was in
the interest of everybody, including the depositors; but it is difficult:to conclude
that they had made & full disclosure to the minister concerning the situation
which Mr. Lash:described by letter written on .the'20th of February, 19186, to
Mr. Fisher, in:these words (ex: 132, p. 202) 1~ S T

S WAl Lash to Janies Fisher -

o The#&ef I consider the bank’s position; even assuming that every

account wi

~"to " the possibility of its continuing in business. The amount locked up -
- indefinitely:in -four large aceolints, is probably three times the paid-up-
- oapital, ‘and: more than half the total deposits; and if:anything -should-
-+ take ‘placd which -would ‘cause a-‘comparatively: small percentage of the
.+ :depositors to ask: foritheir money, I do not see how the bank would, with .
- out assistance from outside, continue with open-doora:: . . . . . &

-ultimately be collected im full, the more doubtful I feelas = .
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“1 told Sir Thomas that my main object, since I learned in outline
what the bank’s position was, has been to bring about a position, which,
if the worst happened, would result in liquidation With open doors, - This
can only be brought about by the assistance of other banks, and T want
dofinite instructions from the hoard as to how far'] may go in this
direction in consultation with Sir Thomas White, for he is now an essen-
tial clement in the situation, which cannot be disregarded, He told me,
and I could not dispute the correctness of his position, that, after you, on
behalf of the Winnipeg directors, had submitted to him information
which, to say the least, was very disturbing, the responsibility was thrown
upon ilim, which he could not aveid, and which would not be discharged
beeause those who had invited his intervention might desire him to with-
hold further action.” .

Attention may be drawn hero to the fact that this communication was not
addressed to Sir Thomas, nor is there any evidence that he was in possession of
Mr. Lash’s views as above expressed. Following the representations above
referred to, the hand of the minister was stayed, no inspection was ordered, and
the audit, if it can be called such, was useless. o

Attention was drawn by Mr. Lafleur, of counsol for the Government, to
the unwisdom of seeking information from the partics whose good faith was
challenged, and he strongly urged that the only proper course to have pursued
would have becn to have sought information from an outside source. I am
not asked to comment on the course taken by.the minister, but simply to say
what he did. It is open to all concerned to draw whatever infetences the
circumstances would seem to justify in that regard.

Upon receipt of the complaint, in 1916, the first action taken by the minister
was to direct an enquiry into the accounts complained of, and a report thereon by
Mr. Jones, the bank's auditor, under section 56A of the Bank Act. (ex-46-p-78).
And at the same time he called upon the president of the bank for special
returns under the provisions of section 113 of the Bank. Act. (ex-43-p.75).

Turning to the.consideration of what was done by the minister in 1018,
when further complaint was made, it is clear that upon the receipt of the
letter from Mr, Machaffie, dated the 20th of August 1918 (ex-88-p-178), the
minister lost no time in communicating its contents to Mr. . Lash, as appears
by his letter dater September 4th 1918, in which he enrlosed a copy of Mr,
Machaffie’s letter to him, and asked that it be taken up with the board of
directors and a report be made, “The lettor reads as follows:—(ex-90-p-179).

" 8ir Thomas White to Z. A. Lash’
“Re Home Bank

“ Dear M. Lasi,—1 enclosed herewith copy of a letter which I have
received from Mr. Machaffle, late assistant to the president of :the
above bank. I shall be-glad if -you will take the matter up with the
board of directors and have a report propared dealing with the several
charges made. I regard the mattor as of the utmost public importance,
and it is my intention to have a thorough investigation made through

the Bankers’ Association or otherwise. Before taking this step, however, -

1 wish to have a reply from Mr. Haney and his board.”

Absence of Mr. Lash and illness of Mr. Haney sgemed to be the cause of a
delay in forwarding the board’s reply to the charges made by. Mr. Machaffie,
but it was eventually sent to the:minister under date of October: 20th; 1918.
(ex-96-p-182). . The report is a voluminous one, touching upon all of the doubt-
ful accounts, denying the. charges contained in -Mr. -Machaffie’s letter, and
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picturing & condition of affairs with reference to the bank, which, if true,
would have disproved the necessity of action being taken. 1t is in the form
of a resolution of the board of directors, dealing with all the matters complained
of by Mr. Machaffle, ‘and-signed by the president, The regrettable thing about
it i3 that in very many respects it was not true. But its receipt seems to have
satisfied the minister that the proper course to be taken under thé circumstances
was. to .allow the bank officials to work out the situation. Having said so
much about Mr. Machaffie's Jetter, it is right, I think, for me to say, that its
force in anybody’s mind would very naturally be brof(cn by the fact that on
the 26th of February, 1018, Mr. Machaffie had drafted a letter to the
Minister of Finance (ex-135-p-390) in which he made representations con-
cerning the Pellatt account, the New Orleans account, and the Frost account,
commenting adversely upon them, and saying that there were numerous
other accounts in & precarious comiition, and sharply criticlzing the policy of

the president, Mr. Haney. - This letter was not sont to the Minister of Finance,

but a copy of it was forwarded to "the Home Bank. (cx-146-p-402). Mr.,
~ Machaffie subsequently retracted all these statements in a letter to the bank,
admitting that his information was inaccurate and incomplete, and that his
first :letter would have conveyed a wrong impression as to the condition of the
bank and the conduct of its affairs. - Now the minister was acquainted. with
the fact of this withdrawal, and that the reason Mr. Machaflie had retracted
these statements was, that he might procure a scttlement of his claim against
the bank. If the accuracy of the, information concerning the banks' affairs
had - depended upon Mr, Machaffie’s representations, while perhaps it would
be too strong to say that no attention whatever should have been paid to him,
vet the fact remains that he had retracted them under circumstances that
would very materially weaken them, and would alsvopresent their author in a
very unfavourable light. If it were a question between Mr. Machaffie and
the officials of the bank, backed in their statement by Mr. Lash, no one would
expect otherwise than that Mr. Machaflic’s statements would be ignored. In
response to the minister’s call for a report upon the matters, there was submitted
to him under date of 29th October, 1918, :a lengthy statement signed by the
president of the bank; in the form of a report unanimously adopted by the
board, instructing the presiderit to forward a copy to Mr. Lash, and with a
direction to have the same forwarded ‘to the' minister. (ex-96-p-182), The
report ‘made reference to what was done'in 1916, and tlie changes made since
that time in the management of the bank, discussed the accounts which had-
given 50 much trouble, and reported favourably on the. British Columbid’
account, and the Now Orleans account; it’ denied that any dividends had been
paid ot of capital; and asserted tlat the profits'of the bank actually eéarned had.
been sufficient to warrant the payment of the dividends; it set out the net profits-
for the years 1917 and 1918, and controverted Mr. Machaffie’'s statements
about the shipbuilding enterprise, on which he had commented unfavourably;
it assured the minister that the position of the bank had been steadily"growing
stronger, giving figures of its growth comprising the years 1917 and 1918, and-at
great length purported to set out the improved position-of the. institution, It
was a report of such a character as to sct at rest the mind of anyone who
believed it, and apparently was written with that ond in view, Upon its
receipt the minister apparently was convinced that there wag no pecesgitg for
ordering any further investigation. It was so drawn as to raise an issue.
between Mr. Machaffie. and the. president and directors of ‘the bank, thereby
clouding the real question,: , .. .. Cowail S :
817722 ’
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Answer to question 8-~ -

The action taken by the Minister of Finance upon the representa-
tions made to him consisted in:— ’ ‘

(a) Calling for special returns from the bank under section 113 of
the Bank Act. . S REETTER
(b) Calling for a report from the bank’s auditor under geotion 56A.
*(¢) Seeking and obtaining information frot Mr. Lash, the bank’s
counsel, and from its president and other directors, -including thetein
detailed statements of acce ints regarding the dealings of t e bank with
the following individuals and firms, vis: A. C, Frost & 0.; Pellatt &
Pellatt; the Prudential Trust, New Orleans acecount. o
' "(d{ Forbidding further c¢apitalization of interest on' doubtful
- “accounts. " T o
(e) Securing a promise from Mr. Lash and the president that a
thorough investigation would be made of the affairs of the bank’ under

the direction of Mr. Haney and Mr. Machaffie, )
I think it is right to say also that the minister’s intervention in’ 1018

resulted in a change of management of the bank, Mr. Haney becoming. vice-
president, with the understanding that he should discharge the duties of presi-
dent, and have full powers with respect to the organization of the staff; this
cshange appeats to have met with the approval of ail concerned, although no
improvement seems to have actually resulted from it, _ :

Question number 4 reads as follows:—

_“ What effect would an audit under section 56A of the Bank A,
if made in 1915, 1916 and 1918, have had upon the conduct of the affairs
of the said bank and upon the position of the present depositors.”

Confining myself to the years. 1916 and 1918, as no evidence whatever has
been directed towards the year 1915, it is clear that an effective audit would
have rovealed a condition of affairs.demanding tho application of immediate
and drastio remedies, It will be notited that both in his evidence and in. his
argument 8ir Thomas White directe attention to the fact that he called. for an
-audit of certain accounts under the-above mentioned section of the. Act, and
‘the criticiem of the other counsel was, ag outlined .in the answer ‘to,gueation 2,:
that he directed the auditor of the Home Bank to do. the work, instead of select~
ing an outside auditor or one named by, the Baukers’ Assooiation, a8 he had
first in mind. 1t is agpare‘nb that, he received no such audit, and at page 346
of the evidence he thus. describes it, in answer fo questions put by Mr.
M¢Laughlin:— , A S o

“Q. So while {ou directed the audit under section 56A you never

received one?—A. I received an audit of the Frost account.. Ry

- ="Q. Just the statement from the ledger?—A, Well, that is what
appears in these exhibits. It is not in my (inéug_l that I received anything
else, but I may have. But I do nobsayii T RO

~ “Q. There is nothing else in the exhibits. ' That of course was not

 the kind of iridependent audit that these directors wanted?—A. Not up

wdat certain stage, up to a certain stage they wanted an indeperident

0 “Q. And ‘this' was ‘the 'suditor who had certified ‘to the various

_teports of the bank from year to year?--A. Yes. ' R
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Q. So to agk him for & further etatement would be to merely ask
him to send in his previous report or el3e show he was wrong?—A. I do
_ not think so, the previous report dealt with general accounts. 1 asked
..him for a report in all fitting detail. - ’ o
- “Q. Anyway, the report was never received, .excopt  this?--A.
Apparently not.” : » .
The evidence of the minister is to the effect that had he known the tiuc con-
dition of affairs in 1816 or 1918 he would have taken steps to meet the situation.
The steps indicated by him were, that by calling in the aid of the Bankers'
Association, arrangements could ‘have been made to have the bank taken over
by another. jnstitution. - Even if, for reasons that might be imagined, this could
not have been consummated, I think a revelation to the stockholders of the
existing condition of affairs could have had no other result than a complete
change of management. Anyone whose funds were at stake must instantly
have realized the necessity of forcing the liquidation of the large- accounts,
whose inactivity was gradually drying up the resources of the bank. It is
impossible to state with certainty what would have occurred in any line of
~business, had certain events intervened, and what renders an estimate in that
regard most questionable, is the fact that one’s mind and opinions are liable
to be influenced and shaped, even unconsciously, by events subsequent to the
period which is under consideration; consequently the value of an answer to
a question of this nature must for that reason be impaired; but notwithstanding
all this, one can always rely in judgment upon the continued operation of natural
impulses for safety which prevail in financial dealing. It is a fact that dis-
closure of the true financial condition of the bank in 1916 and still more in
1918, would have shown that, under the management of the then board of
directors, the bank had been placed in most extreme jeopardy; that they, -and
others associated closely with them in its affairs, had access to the resources
of the institution to a degree wholly incompatible with the bank’s financial
standing; that the capital had been most seriously impaired, if not altogether
lost, and fictitious earnings were being put into profit and loss account as a
justification for declaring dividends which had not been earned, and in view of
these facts I think it can safely-be said that the effect of an audit of the bank’s
affairs in 1916 or in the year 1918, would have been to bring to the attention
of the shareholders a condition of affairs which would have moved them instantly
to ingist upon a change of management, and to have wholly reversed the policy
thoretofore pursued. "It is inconceivable, 1 think, that the permission of the
Department of Finance, or of the shareholders of the bank, could have been
procured to-countenance the continuation of the then conduet of the bank’s
affairs, as must have been disclosed by a thorough ard effective attdit. It might
have come to pass that the minister, after such audit, would have been able to
secure the amalgamation of the Home Bank with another bank. ‘If that desir-
able course could not have been effected, the bank would have come under honest
management, and in_my view, been compelled to liquidate its affairs; for after o
disclosure of its true condition, as must have followed an-effective audit, there— oo
would inevitably have been an instant demand by the depositors for théir money, ;
and ' withdrawal-of_public support generally, which, in view of the condition of
the large accounts, and the impossibility of converting them into liquid assets,
must, T think, have resulted in liquidation. - : LA

. I‘now'tum‘tdthe second branch of thjisi” quéstion, which asks:— f,

- “What effect such audit would have had upon the position of the. |

.. -present depositors.,””: . . . T el
sirre—8 -+

L3
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In answer to this T may say 1 am taking it for granted that such audit would
have been thorough and effective, and as observed above, I think the result
would have been either to. close the bank altogether, or put it upon a firm founda-
tion as an integral part of another banking institution, since, for the reasons above
noted, 1 do netb think ‘it could have had further independent existence. In the
light of this supposition, it is obvious that as far as the year 1916 is' coneerned,
such audit would have saved the situation for the then depositors, for although
the capital and reserve had largely, if not wholly; disappeared, yet despite the -
loss thus made, there was still %eft a fairly balanced ‘account; according’ to the
testimony given by Mr. Edwards. S v T
There is no evidenee as to what'number of those who are referred to in the
question as “ present depositors,” occupied that position in 1916 and 1918; but
I think it is clear, as regards those who were depositors in the first named year,

_ that if either of the aforcgoing remedies had been applied, their accounts would

have been met in full from the then resources of the bank, backed by the
double liability of the sharcholders, and it is this last asset which might have
saved the situation for the depositors in the year 1018, - B

It is my duty to specifically inquire inte the financial condition of the
bank during the years 1016 and 1918 under the next succeeding question, and
the result of that inquiry is closély bound up in the answer to the present one;
but my finding on this branch of question 4 is that an effective audit in 1016 -
would have resulted in action which would bave saved the depositors from
loss. While, because of lack of evidence on which to base a conclusion, it is
impossible to speak with as much certainty as regards the year 1918, the prob-
ability is that the same result would have followed had the.audit been made and.
action taken in that year.

Answer to question 4i—

Tor the reasons above set out, 1 think an effective audit under see-
tion 86A of the Bank Act made in 1916 or 1918, would have resulted, as
far as concerns the conduct of the bank’s affairs, in either:— . .

(a) Liquidation immediately following such audib, or,

(b) Amalgamation with another bank. '

And the effect of such audit upon the position of the present
depositors t— S ' o '
1f made in 1916, the present depositors would have suffered no loss.
hA If made in 1018, I do not think any loss would. have fallen:-upen
. them: ‘ o - . L o

Question. number 5 reads as follows:— ,

4 What was the-financial condition of the said Home Bank of Canada
in the years 1915, 1018 and 1018 respectively, and what steps, if any,
could-have been taken by the Government to save the situation?”

The‘netturns to. the Government for 1916 show v(éx.i 170, p: 485) that the

--paid-up capital of -the bank was-$1,946.639; -the-reserve; $300,000;: the-deposits; —

$10,028,224; the .total linbilities were $18,722,963; and the total. assets
$21,030,353. Upon this showing a dividend of five per cent.was declared and

N

- paid. The foregoing figures indicate an cxcess of sssets. over: liahilities of
:$2,307,300, which represents what the officials of the bank reported to the

Government in that year as to the. financial condition of the Home Bank of
Canada. The expert accountants, Mr, Clarkson and Mr. Edwards, who testified
before the commission,. were: undoubtedly best equipped to find the answer to
this question. Whatever lack of unanimity there is in-the opinions expressed
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by these two gentlemen, ‘arises from a -difference as to what would have been
their respective opinions if confronted by the physical assets of the bank in
1016 and asked: at that time to-pronounce upen their value. I the answer to
the question~-what was the financial condition of the Home Bank in 1816
depended wholly upon ascertaining what value should be placed upon the bank’s
assets in the year indicated, I think that is a most difficult thing to détermine.
Confining attention for a moment to the large accounts which were challenged,
it soems to me that the onc concerning which an auditor at that time would
have spoken with most certainty, was the Prudential Trust account, spoken of
as the New Orleans account. The bonds, which were security for the loan, had
become worthless by the underlying property having been disposed of under a
prior claim, and it looked as if a total loss would be made in that particular,
and yet, to illustrate the difficulty. of relying upon opinions thus formed, it is
only necessary to say that at present, Mr. Clarkson holds out strong hope of
this account being paid in full, that result having followed from further expendi-
ture for the purpose of protecting the claim. An estimate of the value of tho
security underlying the loan to A, C. Frost & Co. in 1916 must have been influ-
cnced by the reports on these timber limits, then on file in the offices of the bank,
as well as from reports of two of the directors who had personally visited the
locality and pronounced favourably upon it. A like remark may be made as
to the Pellatt & Pellatt loan, and while both these latter have turned out much
more disastrously than could have been anticipated, they nevertheless, in the
year 1916, could not have given to an auditor anything like the concern which
now . prevails regarding them. Agnin, the wisdom of adding “interest to an
cxisting loan and carrying such interest into profits year by year, as far
as the safety of the investment is concerned, must depend upon the walue
of the underlying security, and that remark 1 think has & hearing upon
what conclusion an auditor in the year 1916 would have drawn as to
the financial condition of the. bank from the standpoint of its physical
assets represented so largely by the existing securities for these large
loane. 1 can draw only lame  conclusions in view of the reports which
would be laid before the auditor in 1916. Clearly an auditor could not have *
taken it upon himself to have personally valued the timber lands, nor indeed -
- to have gone over all the -properties and securities represented by the Pellatt
loans or the New Orleans Railway loan, but looking at such information as was
available for him in the ycar 1916 with reference to the securitiec underlying
these large loans, and speaking from the standpoint of that year, it is difficult
to say what value should have heen placed upon these assets in 1916, and
consequently what its financinl . condition was viewed- from that standpoint.
1f estimated in the light of knowledge since acquired, the answer is easy. But
I think there were casier: tests to apply, which were open to his observation,
and would have challenged the attention of any competent auditor.  One of
these lies in the power of -the bank to earn and pay dividends from yoar to
vear. While from. the standpoint of -abstract sccurity as manifested by the
reports available, I think it could hardly be said at that time, that the capital-
ization of interest on these accounts would necossarily be productive of danger,
7ot considering that such™ course Tesulted ‘depﬁvm'g*the-*bankfofﬂts Jiguid— -

assets available for.dividends. as well as for daily use, I think these accounts
were calculated to. cause - the livelicst apprehension, - It is just as necessary
that & bank be in a position to marshal its assets for the purposo-of a dividend
as that its solvency be manifest from a comparison of its general liabilities and
assets, and having regard.to the capital and resources of this bank, the capitali-
zation of interest on these large accounts from year to year must have been
looked upon as a most dangerous and alarming procedure. ~ And 1 think it
would be equally correct to say that the existence of -these accounts them-

’
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gelves, which rendered it necessary - to capitalize the interest, was a.most
disturbing circumstance apart from the question of securitics held for them.

~ “The effect of a bank passing a dividend is too well known to require comment.

Conditions may be imagined in which directors would wisely determine it to
be better to pay the ordinary /dividend, even though the profits were unliquid,
as in the case of this bank; but, before another year should elapse, unquestion-
ably -steps should be taken to force the liquidation of accounts rendering that
course necessary, otherwise the result would be as in the | resent instance.

. Also, there is always an existing danger. that for some reason or other ‘a
run upon a bank’s funds may take place for which a volume of ready money is
necessary to.tide over the situation. Whether any cause exists justifying such
action is beside the point. It does occur from time to time that depositors

~ become alarmed, frequently for no valid reason, and “in corisequence of such
“alarm demand their money. No bank should lose sight of the possibility of

such an incident taking place, and be prepared to meet it. From that point
of view it is unnecessary to argue that these accounts then catried by the Home
Bank were altogether incompatible with safety, and I think that any competent
auditor would have felt compelled to so report.. Here again it will be per-
ceived that this has no direct bearing upon the sufficiency of the security for
the principal and interest of the loan, but the existence of these large Joans
was, in. my opinion, wholly contrary to sound banking principles, for the two
reasons briefly outlined above, and therefore that they' created a very dangerous
condition for the bank. Now for these reasons, rather than from the
comparison of assets and liabilities, T think a competent auditor, .viewing the
situation in 1916, would have felt compelled to report dn extremely dangerous
situation in connection with the bank, for it was apparent that dividends were
being paid out of interest which had been capitalized; in other words, from
earnings which were-not available, and he would have been confronted by the
ominous fact that the amount of interest so capitalized and taken into profits
then amounted to much more than the whole capital and reserve of the bank.
He would have seon that during the year 1915, although a profit of $163,900
was shown; the actual state of affairs was that there had been ' taken | into
profits uncollected interest on four accounts to an amount exceeding $275,000;

7 (p.-270)-that-in_the year 1916, in which a profit of $133,406 was shown, un-

collected ‘interest to the amvunt-of. $210,000 (p. 271) had been put to profit

account. Now the necessity of taking thesé uncollected _annual amolnts into -

“profit and loss in order to declare a dividend, would have given to-an-auditor
‘most setious, concern, apart altogether from the question’ whether the security

available for each individual account could have stood tlie strain of the addi-
tional- interest as well as the principal which it professed ‘to guarantee. No
doubt . an auditor would have been very -much embarrasred by finding these
large accounts in the condition in which they were, and must have rdported
them with such comments as in his judgment were necessdry bearing upon
the question of security, but apart from their safety from that standpoint, the
fact that by capitalizing the interest of these acecounts they were ‘absorbing
more money than the bank was making year by year, would convinee him that
a vory ' grave situation existed. I have illustrated the eituation with refer- -

_ ence to 1016 by a reference to tlic accounts ahove named, but other’ accounts -

were in a similar- condition, and the combined effect of ‘all these matters were

For the reasons suggested above, 1 cannot;satisfactorily'wdrk out an answer

~ to this “question from-a-comparison of assets and liabilities. 1 think it must

have been as a result of looking at.the matter in this light, on the part of the

~late Mr. Z. A. Lash; K.C.; that as early as February, 1916, he wrote to Mr.
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Fisher, K.C, of'Winnipég ‘(ex. 132, p. 202) the lette: previously. set out, in_part,
in my answer to question three,:wherein he expressed doubt as to the possibility

“of the bank continuing in business, because, as he therein said:— :

“Z. A Lash to James Fisher. .

“The amount locked up indefinitely in four large. accounts, is prob.
ably three times the paid-up cap‘ital/and more than half the total deposits.”

And he also alluded to the danger of even a §lig11t run upon the bank..
Having regard to the condition of the bank in the years in question, from a

" comparison of the assets and liabilities, 1..r. Edwards has testified as a result of

his investigations that the assets of the bank in the year 1916 should have been
reduced by the sum of three iillions of dollars thereby leaving the liabilities and
assets about even, thus-assuring the depositors of the safety of their money, and
that the entire capital and rest had disappeared (p. 515).  In arriving at thesc
figures Mr. Edwards put s valuation upon the assets, as it would be necessary
for him to do, and while ttat is easily done at present, yet from the standpoint
of the information available in 1916, I cannot say that it would have appeared
so clearly to me at that time. :
Mr. Clarkson, one of the liquidators, spoke very guardedly as to the exact

_ position of the bank in 1016, but remarked (p. 283):— -

“He must have felt that the bank was not earning profits sufficient
to continue.payment of dividends without capitalizing interest on accounts
which were in jeopardy or at least in deep water; and that being the case,
the situation must have appealed to him as a serious gituation.”

And further says (p. 287) :—

“There were a great many danger signs and the revenue situation
- was one of them)” .o ‘ :

. Down to Méy, 1016, the interest capitalized on the A. C. Frost & Co_."fac‘couht

was estimated by Mr. Edwards at $535,000 (p: 540), and it may not be out
of place to say_ that until the date of failure intcrest had been. capitaiized to the
extent of over two millions of dollars. ’

. The financial condition of the bank' in,‘thef y’eérrlms .whén the attentidh )

___of the minister was drawn to it a sccond time, had become more serious, although
_returns-to_the government for that year gave no cause for apprehension,  The

returns showed: (ex,. 170, p. 495) paid-up capital to_have-slightly increased, it
‘then being $1,047,635. Reserve stood at the same figure, viz.,  $300,000, - The

deposits showed almost five million. dollars increase, being $14,988,422. ‘The
total liabilities were $25,842,635, and {le -asscta $28,270,766.  From all of ~which
it appeared, that if the assets were realizable, the bank was, from thatstand-
point, on safe footing. But: an examination of - the books would havc_a sl_mwn——~
according to Mr, Edwards’ teatimony—that the accumulated -and unpaid interest

“for the years 1916, 1917 and 1918 amounted  to $676,000  (p. 509), which. illus-

trates: in & stattling. way how dangerous. these frogen accounts werd, Such

_examination would alsé have shown that in 1017.a profit of $142,000 was shown

in the bank’s statement; but that in that year interest to the extent of $205,000
was: oapitalized and never ‘collected (p. 271) ; that the: earnings of the bank for
1918 -were $167,1567 which was:the most: satisfactory showing for a long while,
but as a matter of fact the -annual ‘statement represented. the. bank to have made-
$228.063 in that year (p. 271). » o
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_After the receipt of Mr. Machaffie’s letter the minister reverted to his deter-
mination to refer the matter to the Canadian Bankers’ Association, but for the
reasons which have been duly detailed in answer to question 3, he waspereuaded

not to do so.

‘As to what further loss in capital had taken place betwedn 1916 and 1918,
it is difficult to form a conclusion. That some such impairment had taken place
within that period is certain, although no details of amount. are furnished in
the evidence. Two yearly dividends amounting to over $190,000 had in the
meantime been paid. ; : :

"The coneluding part of this question asksi—-

“What steps, if any, could have bcen taken by the Government to
save the situation.” , ‘ .

qn considering what the Government might have been able to do to that
end in the years above mientioned, attention is directed to the probability of

assistance from other financial institutions. By its continual supervision of

banking matters and from the fact that there must be a renewal of the charter of
each bank every ten years, it is obvious that the Department of Finance isin a
position to exercisc much influence with the Bankers’ Association. ‘While the
Government has no power to compel one hank to take over another, and the
Bankers' Association has no funds with which to assist a weak bank, never-

_ theless, the stability of banking institutions being supreme law in financial

circles, one can see the force of the opinion expressed by Bir Thomas White, that
intervention on his part would have resulted in'the Home Bank being taken over
by another bank or by other banks. Speaking strictly, such action could not be
forced upon the Bankers’ Association, or upon any bank, and therefore, if one
is to consider what the Government could have done to save the Home Bank,
apart from co-operation by the Bankers' Association or by othér banks, the answer
to such restricted enquiry -is, I think, that the Government, after ascertaining
the facts, could have elosed the bank and forced liquidation at a time when, in
my opinion, no loss would have fallen upon the depositors. But there still
remained, however, the good services of other financial institutiens responding
to the express desire of the Départment of Finance, especially when considering
the imperative necessity for financial stability at that time. - Whether, in view
of the situation which would have been then disclosed by a propér audit and
inspection, any other financial institution would have burdened itself with the
Home Bank’s liabilities or not, iz & matter to which 1 cannot give absolute and
dofinite answer. The evidence of -Sir Thomas White is cleat and distinct’ that
he would not have allowed the Home Bank to fail at that time, but he would
have had it ‘taken over by some other institution, clearly explaining, however,
that such action could- not be made imperative upon _any other bank. He was
referring to the condition of affairs from a national standpoint, and to the
overwhelming necessity at that time for keeping up & strong financial front in
face of the world's demands, and replying upon the unquestioned patriotism of
those who directed the igsues of financial matters within Canada. - Sir Henry
Drayton expressed:the same’ opinion: ~Keeping in-mind -thess -two spheres of
operation open to the Government, it is clear I think, that all that it could have
done to, save ‘the situation for-the depositors. would have been: either to :have.
closed the bank, forcing & liquidation of its assets to meot its liabilities as far
as then possible, or have brought ‘such influenco: to ‘bear upon the Bankers’
Association, or some other bank, as might have resulted in its amalgamation with
another financial institution. B e T O E ;

'
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. Answer to question 5.~
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1. The financial condition of the Home Bank wag:—

In 1916:

(a) More than double its total paid up capital and reserve was locked
up in four accounts, the securities for which were not realizable,
- {b) No interest was being paid on three of these large accounts, -
. {¢) No money was ayailablq{or dividends except: money belonging
- to the depositors, and the dividends paid from year to. year were paid out of
the depositors’ meney. - . ' o e :

~ (d) A demand by the depositors for even a Small percentage of their
money could not have beon met. = ' y R
~(e) The total paid up capital and rescrve of the bank had been lost.
(f) A loss' of asséts caleulated by Mr. George Rdwards at over
$3,000,000, had been sustained, leaving the assets and liabilities about even.

0

Ini918 =

(a) There had been no reduction in the amounts due to the bank
from their heaviest debtors, but on the contrary further capitalization of
interest had taken place. ‘ : -

(b) All the weaknesses which existed in 1916 were accentuated.

(¢) The dividends paid in the meantime, amhounting to over-$190,000,
had been paid out of money belonging to depositors,

“(d) A farther loss of assets had been sustained but the auditors were
unable to-state with any certainty as to the amount of such loss.

I1. The only steps that the Government could have taken to save
the situation would have been to make thorough investigation into the
bank’s affairs, which would have resulted: -

(1) In forcing the liquidation of the bank, or,

(2) Bringing about its amalgamation with another bank,

1t will be noticed that by ‘Ordef‘iv;Cd-il‘I‘icil number 412, dated 17th Mareh,
1924, the Committee of the Privy Council advised that the powers of the Com-
missioner under Order in Council number-306:-— ‘ : '

“ Be not limited to the specific years 1915, 1916 and 1918 referred to .
in the petition of the depositors, but should extend to an investigation of
the alfairs of the said bank during the whole interval between the ifsue
of the bank’s charter and the failure of the said bank, including any
representations made to the Government-of the day, as to.itz condition,
any action taken by way of the Ministers of Finance upon such repre-
sentations as may have been made, and the effect on the position of the

_depositors of any audit under section 56a of the Bank Act if made at

.

any time in consequence of such representations.” :

Ib .to report; that there is no evidence that reprosentations of any kind
were made to the Government concerning the Home Bank of Canada subse-
- quent to the year 1918, ‘
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~ After his retirement from office, correspondence took place between Sir
Thomas White and his successor, Sir Henry Drayton, bearing upon, the-condition
of the Home Bank, as set out in the eviderice given before ‘me by Sir Henry
‘Drayton, but nothing requiring consideration here arises thérefrom, as in any

~ way bearing upon the substance of the depositors’ petition.

" An indidental reference to the Home Bank was made by Sir Henry Drayton
to hig successor in office, the Right Honourable W. 8. Fielding, when the latter
succeeded to the position of Finance Minister, but nothing was said as to. the
existence of the memoranda or letters above referred to.

. No reptesentations’ of any kind appear to” have been made to either Sir
Henry Drayton or to the Right  Honourable: W. 8. Fielding concerning the
condition of the Home Bank; and although the present Minister of Finance
expressed himself as ready to give evidence before the commission, if required,
it did not seem to me that anything had taken: place which made such a step
necessary,- There was nothing to indicate that:his attention had-ever been
gri“lvn tighthe existence of the various memoranda or to the correspondence above

Having reference therefore to the scope of the enquiry, as enlarged by Order
in Council number 412, I beg to report that there were no representations of any
kind made to the Government of the day as to the financial condition of the
Home Bank of Canada after the year 1918, and consequently no action in that
respect was taken by any of the Ministers of Finance.

All of which is respectfuily submitted.
Orrawg, the 10th day of June, 1924.,

“THARRISON A. McKEOWN,
Commissioner






