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Standard of care and resource implications
of the Cuthbertson v. Rasouli ruling

Robert Sibbald MSc, Paula Chidwick PhD, Laura Hawryluck MD MSc

n Oct. 18, 2013, the Supreme Court of

Canada released its judgment in the case

of Hassan Rasouli.' The court stressed that
its ruling applied only in Ontario. The main impli-
cation of the ruling is that physicians in Ontario
seeking to withdraw life support over the wishes of
substitute decision-makers have no other choice but
to apply to the province’s Consent and Capacity
Board, regardless of whether they feel ongoing
treatment falls within the standard of medical care.
We explore two major consequences of the ruling
that we feel physicians should consider. First, the
ruling will likely affect the standard of medical care
and practice well beyond Ontario. Second, there are
potentially substantial resource implications for
Ontario now that the Supreme Court’s decision has
given the Consent and Capacity Board a larger role
to play in end-of-life decision-making.

Hassan Rasouli has been dependent on life sup-
port in the intensive care unit at Toronto’s Sunny-
brook Health Science Centre since 2010, where he
remains while waiting for a bed in a complex con-
tinuing care facility. He was deemed to be in a veg-
etative state following resection of a meningioma.
After months without improvement, his physicians
felt that ongoing mechanical ventilation was no
longer medically indicated and would not there-
fore be “offered,” which meant that consent of the
family was not required. The outcome of a court
case brought by Mrs. Rasouli against her hus-
band’s physicians was that consent was required
for withdrawal of life support. An appeal at the
Ontario Court of Appeal failed, following which
the physicians sought and were granted leave to
appeal to the Supreme Court of Canada. One of
the arguments put forward by the physicians was
that, to be considered a treatment, an intervention
must be medically indicated, and medical benefit
was a requirement of indication. The Supreme
Court has now dismissed this appeal.’

In the past, when treatments were felt no
longer to provide medical benefit and conflicts
could not be resolved, physicians were not clear
how to proceed. Some acceded to the insistence to
continue treatments despite the potential harms.
Some in Ontario brought such cases to the Con-
sent and Capacity Board. Others elsewhere in

Canada generally went to court, only to have
injunctions placed on any decisions regarding
withdrawal of life support pending more thorough
hearings, with the cases often being dropped
because of the death of the patient. Up to now,
such problems have remained largely unresolved.

In the recent Supreme Court decision, Chief
Justice McLachlin noted that “the concept of
health-related purpose in the Health Care Consent
Act does not interfere with a physician’s profes-
sional assessment of whether a procedure offers a
medical benefit [is medically indicated]” (para 37).
She acknowledged that, “this clinical term [“med-
ical benefit”] has legal implications for the physi-
cian’s standard of care” (para 36). However, for
patients already receiving ventilator support, such
as the case with Hassan Rasouli, the physicians’
recourse now must be to apply to the Consent and
Capacity Board if they feel that ongoing mechani-
cal ventilation is not medically indicated and the
substitute decision-maker will not consent to a
plan of treatment that includes withdrawal of ven-
tilator support. The reasoning of the Supreme
Court was that the legislative requirement for con-
sent was any intervention undertaken for a “health-
related purpose” as opposed to anything that could
provide medical benefit.

Ontario’s Consent and Capacity Board is a qua-
sijudicial tribunal that does not benefit from exper-
tise in critical care medicine. Yet it is now the first
line of legal adjudication in the province in one of
the most complex fields of medicine. An interesting
potential outcome is that, if the board determines
that ongoing ventilation is in the best interests of
the patient, then the board will essentially have the
power to mould a medical standard of care contrary
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the province’s Consent and Capacity Board.

care further afield.

e Physicians in Ontario seeking to withdraw life support over the wishes
of substitute decision-makers, as in the Rasouli case, must now apply to

e Any instruction by the board that results in physicians providing
treatment they would otherwise not offer will affect the standard of

e Substantial resource implications will be associated with the board’s
increased involvement in end-of-life decision-making.
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to the professional opinion regarding benefit. This
has implications beyond Ontario, because standards
of professional opinion regarding patients’ interests
are usually quite consistent across jurisdictions; the
standard of care is determined in part by what simi-
larly trained practitioners do. Any instruction by the
Consent and Capacity Board that results in physi-
cians providing treatment they would otherwise not
offer will affect the standard of care further afield.

Yet a more pressing concern is that substan-
tial resources are required to maintain patients on
life support where it is argued that there is no
medical benefit and treatment lies outside the
standard of care. This is the elephant in the room
in cases such as Hassan Rasouli’s.

Supporters of the Consent and Capacity Board
process maintain that the board is a better venue
than the courts to resolve such cases because of its
legislated mandate to hear and decide cases with
incredible speed (relative to the courts). However,
having tracked these decisions® and written about
the process and outcomes, we have concluded
that the process is still in need of improvement. Of
concern is the increasing frequency with which
substitute decision-makers are choosing to appeal
decisions by the Consent and Capacity Board to
the Superior Court of Ontario. To date, 11 of 30
form-G end-of-life cases have been appealed, and
only 1 appeal has been successful.” The successful
appeal was the first case brought before the Con-
sent and Capacity Board that dealt with acute treat-
ments for a patient at the end of life where the
courts seemed to confuse cardiopulmonary resus-
citation and “life support” more generally.’

Appeals are an essential component of any jus-
tice system, but there is a cost attached to them. On
average, appeals of Consent and Capacity Board
decisions (usually to withdraw treatment and allow
a natural death) take three to four months to be
heard in court and another number of weeks for
the court to render a ruling. The average bed in an
intensive care unit costs about $3000/day to oper-
ate, which means that it costs about $360 000 per
patient for a case to be heard in court. Ontario has
spent almost $4 million maintaining patients on
life support in the course of the 11 end-of-life
cases that have been appealed, and only once has
the court overturned a decision by the board to
withdraw life support. These rough calculations
underestimate the actual costs, because many
physicians prefer to avoid the time and conflict
associated with pursuing an application to the
Consent and Capacity Board for a determination
of their patient’s best interests, and some delays in
the process of appeal are longer than usual.

When physicians bring cases that argue from a
professional standard of care to the Consent and
Capacity Board, it is difficult to see how the board
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could ever disagree (as considered in another
Canadian case, “[the court] could not conceive of
any circumstances in which it would be other than
an abuse of power to require a medical practitioner
to act contrary to the fundamental duty which that
practitioner owed to his or her patient™). For such
cases, an appeal would serve only as a means of
allowing families to “win” for the time it would
take to hear the appeal, at substantial cost to both
the health care and legal systems.

Some might argue that a few months’ delay
would have been preferable to the more than
three years spent maintaining Hassan Rasouli on
life support. But the Rasouli case was pursued in
the hope that the Supreme Court would have
found there are certain situations in which it is
inappropriate for the Consent and Capacity Board
to hear such cases and would have ruled on prin-
ciples that would clarify the role of the standard
of care in these situations.

We do not argue that a black and white dis-
tinction has to be made between who gets to
decide. We believe that the Consent and Capacity
Board is a useful and appropriate venue for some
cases, for example where a patient’s best interests
may be served by forgoing treatments that are
medically indicated. However, if the professional
judgment of a group of physicians is that a treat-
ment lies outside the standard of care, we believe
that the board should have no role in questioning
that judgment.

References

1. Cuthbertson v. Rasouli, 2013 SCC 53 1. Available: http://scc-csc
Jexum.com/decisia-scc-csc/scc-csc/sce-csc/en/item/13290/index
.do (accessed 2014 Jan. 14).

2. Consent and Capacity Board end-of-life cases [database]. Health-
care Consent Quality Collaborative. Available: www.consentgi.ca
/consent-capacity-board-cases/end-of-life-cases/ (accessed 2014
Jan. 23).

3. Sibbald RW, Chidwick P. Best interests at end of life: a review
of decisions made by the Consent and Capacity Board of
Ontario. J Crit Care. 2010;25:171.

4. Chidwick P, Sibbald R. Physician perspectives on legal processes
for resolving end-of-life disputes. Healthc Q 2011;14:69-74.

5. Chidwick P, Sibbald R, Hawryluck L. Best interests at end of
life: an updated review of decisions made by the Consent and
Capacity Board of Ontario. J Crit Care 2013;28:22-7

6. Hawryluck L, Sibbald R, Chidwick P. The standard of care and

conflicts at the end of life in critical care: lessons from medical—

legal crossroads and the role of a quasi-judicial tribunal in deci-
sion-making. J Crit Care. 2013;28:1055-61.

Scardoni v. Hawryluck, 2004 CanLII 34326 (ON SC)

Rotaru v. Vancouver General Hospital Intensive Care Unit —

2008 BCSC 318.

®© N

Affiliations: Department of Clinical and Corporate Ethics,
London Health Sciences Centre, and Department of Family
Medicine, Western University (Sibbald), London, Ont.;
William Osler Health System (Chidwick), Brampton, Ont.;
Department of Medicine (Hawryluck), University Health Net-
work, Toronto, Ont.

Contributors: Robert Sibbald wrote the initial draft of the
opinion. Paula Chidwick and Laura Hawryluck critically
reviewed it and made key revisions. All of the authors
approved the final version submitted for publication.



