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TERMINOLOGY 
 
The practice of what has come to be known as "plea bargaining" has been 
the subject of considerable debate over the last few decades. In Canada, 
the discussion has centered on the exact nature of the practice and on the 
term by which it should be known1. In 1975, the Law Reform 
Commission of Canada defined "plea bargaining" as "any agreement by 
the accused to plead guilty in return for the promise of some benefit"2. 
But over the years, considerable objections grew against designating the 
practice in any way that implied that justice could be purchased at the 
bargaining table. Consequently, there was a movement away from the use 
of the term "plea bargaining" and toward more neutral expressions such 
as "plea discussions", "resolution discussions", "plea negotiations" and 
"plea agreements". The use of such expressions marked an evolution in 
the practice itself, since they implicitly acknowledged it to be much more 
wide-ranging than simple bargaining and to involve the consideration of 
issues beyond merely that of an accused pleading guilty in exchange for a 
reduced penalty. For the purposes of this paper, we will mainly use the 
expression "resolution discussions" because its very vagueness reflects in 
our view the diversity of the practices it covers. It is, however, generally 
interchangeable with any of the other terms just mentioned.     
 
Resolution discussions embrace several practices, including charge 
discussions, procedural discussions, sentence discussions, agreements as 
to the facts of the offence and the narrowing of issues in order to expedite 
the trial. Although they may sometimes involve a judge, these private 
discussions occur primarily between the prosecutor and the accused and 
his lawyer. 
 
Charge discussions may include the following :  
- the reduction of a charge to a lesser or included offence3  
- the withdrawal or stay of other charges  
- an agreement by the prosecutor not to proceed on a charge  
- an agreement to stay or withdraw charges against third parties  
- an agreement to reduce multiple charges to one all-inclusive charge4  
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- the agreement to stay certain counts and proceed on others, and to rely 
on the material facts that supported the stayed counts as aggravating 
factors for sentencing purposes5

 
Procedural discussions may include the following :  
- an agreement by the prosecutor to proceed by summary conviction 

instead of by indictment6  
- an agreement to dispose of the case at a specified future date if, on the 

record and in open court, the accused is prepared to waive the right to 
a trial within a reasonable time7  

- an agreement to transfer charges to or from a particular province or 
territory, or to or from a particular jurisdiction in a province or 
territory8

 
Sentence discussions may include the following : 
- a recommendation by a prosecutor for a certain range of sentence or 

for a specific sentence  
- a joint recommendation by a prosecutor and defence counsel for a 

range of sentence or for a specific sentence  
- an agreement by a prosecutor not to oppose a sentence  

recommendation by defence counsel  
- an agreement by a prosecutor not to seek additional optional sanctions, 

such as prohibition and forfeiture orders  
- an agreement by a prosecutor not to seek more severe punishment  
- an agreement by a prosecutor not to oppose the imposition of an 

intermittent9 sentence rather than a continuous sentence  
- the type of conditions to be imposed on a conditional sentence10

 
When an accused decides to plead guilty, the prosecutor should advise 
the sentencing court of the facts that could have been proven if the 
matter had gone to trial. For the court to accept a plea of guilty, the facts 
alleged by the prosecutor must be accepted by the accused as being 
substantially accurate, and they must be sufficient in law to constitute an 
offence. Discussions regarding the facts may include the use of an agreed 
statement of facts and an agreement by the prosecutor not to include 
embarrassing facts that are of little or no significance to the charge. 
 
Discussions may also take place in criminal cases that actually proceed to 
trial in order to narrow the issues that will be litigated11. In Canada, the 
evidentiary burden rests entirely on the prosecutor to prove a criminal 
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charge beyond a reasonable doubt. There is no obligation on the accused 
to demonstrate his innocence. As a result, criminal trials can be long and 
heavy. Resolution discussions may, therefore, include concessions by the 
defence of certain legal issues in order to reduce the onus on the 
prosecutor. These may include the defence's concession of non-
contentious issues such as the jurisdiction of the court, the identity of the 
perpetrator of the crime or the voluntary character of a statement made 
by the accused to the authorities12. In limited cases, the defence may be 
legally required to prove an assertion, such as in an application to exclude 
evidence13. In these cases, the prosecutor may also make concessions that 
are legally sound in order to reduce the burden on the accused during a 
trial. Finally, discussions may involve identifying witnesses whose 
evidence may not be necessary, so that they are not needlessly requested 
to appear. 
 
All this to say that the concept of resolution discussions is a rather loose 
one. A definition that seems to capture the scope of the notion is that 
proposed by the Director of Public Prosecutions of the province of 
Saskatchewan : 
 

A proceeding whereby competent and informed counsel openly discuss the evidence in 
a criminal prosecution with a view to achieving a disposition which will result in the 

reasonable advancement of the administration of justice.14

 
CRITICISMS OF THE PRACTICE 
 
Plea negotiation has been a controversial subject among members of the 
judiciary, the practicing bar, law enforcement agencies and the academic 
community15. The primary criticism of the practice is that it subverts 
many of the values of the criminal justice system, such as those 
entrenched in the Canadian Charter of Rights and Freedoms, by allowing 
the circumvention of the rigorous standards of due process and proof 
imposed during criminal trials16. Detractors further tend to characterise 
the plea negotiation process as unnecessary and degrading to the criminal 
justice system. In particular, the process has been criticised as being, or 
appearing to be, an irrational, unfair and secretive practice that facilitates 
the manipulation of the system and the compromise of fundamental 
principles17. Another criticism of the concept of plea bargaining is that it 
allows offenders to receive lenient sentences. The concern about this 
result is that the practice undermines the deterrent effect of criminal 
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sanctions and perpetuates the image that offenders can evade the law, 
provided they are willing to bargain. This concern is exacerbated by the 
significant differences that may sometimes exist between the sentences 
imposed after guilty pleas and those imposed after trials. 
 
The most serious concern with the plea-bargaining process relates to the 
possibility that an accused who is in fact innocent will be induced to 
plead guilty. While it is a requirement of law that an accused admit his 
guilt before a court accepts a plea18, other pressures may frustrate this 
principle. 
 
Every person charged with a criminal offence has the constitutionally 
protected right to a legal counsel under the Charter of Rights and 
Freedoms19. The duty of defence counsel in a criminal proceeding is to 
protect the client as far as possible from being convicted except by a 
court of competent jurisdiction and upon legal evidence sufficient to 
support a conviction for the offence with which the client is charged20. 
But in spite of this duty, the possibility exists that an accused will be 
pressured by his counsel to plead guilty to a crime, even though he may 
be factually or legally not guilty. Some accused are vulnerable and often 
rely heavily on the advice of their lawyer. Defence counsel is obligated to 
take instructions from his client21, but this obligation is not always 
observed. In some cases, defence counsel may make all the decisions and 
compel a client to act in a manner that is inconsistent with the intentions 
of the latter. There may also be economic demands on the defence 
counsel to be financially efficient in order to survive professionally. In 
that perspective, it is easier and more lucrative to plead a high volume of 
clients guilty than it is to litigate every case. Furthermore, a great deal of 
a defence counsel’s professional success depends on the working 
relationships established with the police, prosecutors and judges. 
Accordingly, defence counsel may sometimes be inclined to improperly 
balance his own personal interests against the best interests of his client. 
Pleading an innocent client guilty in order to maintain good relations 
with state officials, although unethical, may be a sacrifice that some 
defence counsel are willing to make.  
  
Other pressures that an accused may face come from the actions of state 
officials. The power of the state to determine what offence someone will 
be prosecuted for can provide a broad range of options for officials. For 
example, the police may overcharge an accused or the prosecutor may 
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threaten to pursue the most severe penalty if the accused decides to 
proceed to trial22. The harsher sanctions associated with a conviction after 
trial may provide a prosecutor with significant power to bring an accused 
to plead guilty. As a result, there is a real concern that people will plead 
guilty to crimes they did not commit, or for which they have a defence, in 
order to avoid the risk of a substantially harsher punishment after trial. A 
troubling example of this result is to be found in the correlation between 
arguably wrongful guilty pleas and mandatory minimum sentences in 
cases of murder23. In 1997, a judge reviewed cases involving the 
convictions of women who were imprisoned for spousal homicide in 
circumstances that raised the possibility of invoking self-defence or the 
"battered woman" defence24. In her report, the judge acknowledged the 
pressure placed on women to plead guilty to manslaughter to avoid a 
mandatory life sentence for murder despite an available defence : 
 

I have seen, over the course of my Review, cases where the accused person faced 
irresistible forces to plead guilty even though there was evidence that she acted in self 
defence. In some cases, this evidence was very strong. These irresistible forces are the 
product of the Criminal Code’s mandatory minimum sentences for murder. A woman 
facing a murder charge risks imposition of a mandatory sentence of life imprisonment 
with parole eligibility after between 10 and 25 years. By contrast, a woman who pleads 
guilty to manslaughter will generally receive a sentence between three and eight years 
with eligibility for full parole after serving one-third of her sentence. This would 
obviously be a difficult choice for any person accused of second-degree murder to 
make. However, there may be additional factors that exert even more pressure on a 
woman to plead guilty, including the fact that she may have a young family to care for 
(...).25

 
THE PRINCIPLES GUIDING RESOLUTION DISCUSSIONS  
 
Resolution discussions can nonetheless be advantageous to all the parties 
involved in a criminal case — including the prosecution, the defence, the 
accused, the police and the victim — and to the administration of justice 
generally. 
 
The propriety in principle of such discussions flows from the very nature 
of the criminal justice system in Canada. The adversarial system accords 
to the parties of a criminal prosecution wide discretion in determining 
the manner and form of proceedings, and it expects this discretion to be 
exercised with a high standard of integrity and responsibility. In such a 
system, there is a corresponding expectation on lawyers to resolve issues 
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before trial by mutual agreement. Adversarial proceedings must be 
flexible in order to function.  
 
But practical considerations also make plea bargaining a necessity. The 
total cost of crime in Canada is estimated to be close to 59 billion dollars 
per year26. The costs of crime include the expenditures required for 
protection27, those incurred by victims28 and those associated with the 
functioning of the justice system. Justice system costs alone amount to 
20% of the total, or close to 12 billion dollars29. These costs include 
expenditures on police, prosecution, legal aid, courts and prisons. 
Measures such as resolution discussions can help reduce expenditures. 
Resolving a criminal case either through a plea of guilty or by reducing 
the length of a trial alleviates the workload of prosecutors, reduces the 
need for judicial resources and courtroom facilities and decreases all the 
other expenses necessitated by a trial.  
 
The reality is that the vast majority of criminal convictions are secured 
through pleas of guilty. In 1998, a study conducted within the province of 
Ontario concluded that 91.3% of all criminal cases were resolved without 
the necessity of a trial30. Without the practice of resolution discussions, 
the administration of justice could not operate efficiently and would in 
fact grind to a halt31. This does not mean however that the public interest 
in the proper administration of justice should be sacrificed in the interest 
of expediency32. 
 
Prosecutors are vested with a great deal of responsibility in the criminal 
justice system33, for they represent the public interest in the broad sense 
of the term and must see that justice is properly done34. They have a 
professional obligation to conduct resolution discussions, and they must 
execute this duty based on the principles of fairness, openness, accuracy, 
non-discrimination and the public interest in the effective and consistent 
enforcement of criminal law35. Due to the benefits that flow to the 
administration of justice from early guilty pleas, prosecutors are obliged 
to initiate, as well as respond to, plea discussions, and they should make 
the best offer to the accused as soon as practicable36. In cases that proceed 
to trial, it is also incumbent on prosecutors to attempt to narrow the 
issues to be litigated as much as possible37. Prosecutorial offices often 
operate with limited resources and have to deal with a heavy workload. In 
such a context, resolution discussions can provide greater flexibility in the 
disposition of cases38. 
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Every accused person in Canada has extensive constitutional rights under 
the Charter of Rights and Freedoms. These rights include the right to be 
presumed innocent and to have a fair and public trial. Other protections 
afforded govern the investigative stages of the criminal process. One 
pivotal right that greatly affects resolution discussions is that of full 
disclosure. It is a duty39 of the prosecutor to disclose to the accused, or 
counsel for the accused, the evidence on which the prosecutor intends to 
rely at trial, as well as any relevant and non-privileged information that 
may assist the accused, whether intended to be adduced or not40. The 
purpose of disclosure is twofold : to ensure that the accused knows the 
case to be met and is able to make full answer and defence ; and to 
encourage the resolution of facts that are contentious, including, when 
appropriate, the entering of guilty pleas at an early stage in the 
proceedings41. Once an accused is fully informed of the criminal case 
against him, he may decide to plead guilty. However, the accused must 
be willing to acknowledge his guilt unequivocally42. Finally, the plea of 
guilty, to be lawful, must always be a free and voluntary act by the 
accused himself, untainted by any threats or promises to induce the 
accused to admit he committed the offence when he does not wish or 
intend to do so43. It is also essential that the accused be prepared to admit 
the necessary factual and mental elements of the offence charged at the 
time that a plea of guilty is entered44. A trial judge is not legally bound to 
conduct in all cases an inquiry into the validity of a guilty plea after it has 
been entered. It is within the trial judge's discretion to hear evidence for 
the purpose of satisfying himself that the charges are well founded or in 
order to have a factual background prior to imposing sentence. Should 
the evidence indicate that the accused never intended to admit a fact that 
is an essential component of the offence, or show that he may have 
misapprehended the effect of the guilty plea or never intended to plead 
guilty at all, the judge has the power to direct that a plea of not guilty be 
entered or permit the accused to withdraw his original plea and enter a 
new one45. 
 
There are a number of benefits that an accused may reap upon deciding 
to admit criminal liability through an early guilty plea. In exchange for 
pleading guilty and avoiding a lengthy trial, an accused may receive 
sentence concessions by the prosecutor or the reduction, withdrawal or 
staying of some charges. Moreover, Canadian courts have recognised that 
a guilty plea generally indicates genuine remorse on the part of the 

 7



offender, and that it should be considered as a mitigating factor by the 
court during the sentencing hearing46. A guilty plea may also provide an 
element of certainty which is often absent at trial. In a properly 
conducted resolution discussion, the prosecutor, the defence counsel and 
the accused will know the agreement reached and the position of all 
parties regarding the potential disposition of the criminal charges. It is 
important to remember, however, that the sentence that will be 
ultimately imposed is entirely within the discretion of the judge assigned 
to hear the guilty plea. A joint submission or recommendation by the 
prosecutor and defence counsel regarding the disposition in a criminal 
case is not binding on the judge47. However, judges are legally obligated 
not to reject a joint submission unless it is contrary to the public interest 
and the sentence recommended would bring the administration of justice 
into disrepute48. This high threshold is intended to foster confidence in 
an accused, who has given up his right to a trial, that the joint submission 
obtained in return for a plea of guilty will be respected by the sentencing 
judge49. 
 
In circumstances where a sentencing judge finds that a joint submission 
would result in an unlawful sentence, the accused will not be allowed to 
withdraw his guilty plea. To permit a plea withdrawal at this stage would 
result in judge-shopping in the most reprehensible way50. The Court of 
Appeal of Ontario has stated in this regard that :  
 

The power of the trial judge to impose sentence cannot be limited to a joint 
submission, and the joint submission cannot be the basis upon which to seek to escape 
the sentencing judge when it appears that he chooses to reject the joint submission. (…) 
[A]n accused who could thus withdraw his plea could simply keep doing so until he 
found a trial judge who would accept a joint submission (…). To permit an accused to 
withdraw his plea when the sentence does not suit him puts the court in the unseemly 
position of bargaining with the accused51. 

 
This places a heavy onus on the prosecutor and defence counsel to 
conduct resolution discussions competently and ethically in order to 
ensure that the accused, who relies on their legal expertise, is not misled 
regarding what the sentencing judge might do. Among other things, the 
prosecution and the defence must therefore know the principles of 
sentencing and the ranges of sentence established by the courts of 
appeal52. 
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Witnesses and victims may also benefit from resolution discussions. It 
can be traumatising for witnesses who have been victimised in extremely 
brutal crimes, such as sexual assault or domestic violence, to be required 
to testify in a public court. Resolution discussions aimed at exploring the 
possibility of dispensing with the need for their testimony can be 
advantageous. In this regard, victims can be relieved from the burden of 
becoming witnesses in a criminal trial53. Discussions aimed at resolving 
substantive trial issues may also lead to the accommodation of the 
personal schedules of witnesses, and therefore minimise the 
inconveniences of testifying at trial. The responsiveness to the personal 
needs of victims, witnesses and accused persons that these types of 
discussions may allow can help to maintain a high level of confidence in 
the administration of justice among those directly affected by its 
processes54. 
 
ROLE OF THE JUDICIARY IN RESOLUTION DISCUSSIONS  
 
Most resolution discussions occur solely between the prosecutor and 
defence counsel. The judge does not generally take part in this process. 
Resolution discussions are often most effective when they can be 
conducted informally, in private and at the convenience of the lawyers 
involved55. It is important to ensure that the courtroom proceedings that 
follow serve to verify the propriety of the discussions, and to enhance the 
public’s understanding of both the nature and limits of the latter. 
Counsel are required to advise the court that a resolution agreement has 
been made, and the circumstances that led to it must almost always be 
fully disclosed in open court56. Except in rare and compelling situations57, 
it is not acceptable for the lawyers to discuss a resolution agreement 
privately with the trial judge in advance of the hearing to determine the 
court’s reaction to it58. This restriction, however, does not prevent 
lawyers from participating in a judicially supervised resolution discussion 
conducted pursuant to legislation. Such a system of judicially supervised 
discussions does exist : it is known as the pre-trial conference. A pre-trial 
conference is defined as an informal meeting conducted in a judge’s 
office at which a full and free discussion of the issues raised may occur 
without prejudice to the rights of the parties in any proceedings 
thereafter taking place59. The Criminal Code of Canada provides that a 
pre-trial conference between a prosecutor and the accused or defence 
counsel that is presided over by a judge may take place in order to 
consider any matters that would promote a fair and expeditious hearing60. 
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A pre-trial conference may be initiated on application by the prosecutor, 
the accused or the court. In the case of jury trials, these pre-trial 
conferences are mandatory61. 
 
The role of the judge during a pre-trial conference is to remain fair and 
impartial. It is inappropriate for the judge to become involved in plea 
bargaining, in the sense of bartering to determine the ultimate sentence, 
or in pressuring any counsel to change his position62. The inherent 
dangers of this practice have been acknowledged : 
 

[T]he appearance of justice is part of the substance of justice and it will not do if a 
prisoner or the general public derive the impression that it is possible, either openly in 
a pre-trial review (...) or by private discussion between counsel and judge, to achieve a 
bargain with the Court.63

 
The presiding judge may, however, assist in resolving the issue of 
sentence by expressing an opinion as to whether a proposed sentence is 
too high, too low or within an appropriate range. As a neutral guide, the 
judge may also be of great assistance in helping the parties identify their 
differences, and, where appropriate, reconcile them. For example, a judge 
may draw out salient points, ensure that they are fully explored, direct 
the discussion to important issues, and keep matters on the topic64. It 
should be noted that the pre-trial conference judge will not preside over 
subsequent substantive courtroom proceedings related to the matter 
without the consent of both parties. The purpose of this principle is to 
ensure that the resolution discussions that take place at the pre-trial 
conference are wide-ranging, informal and without prejudice to the 
parties, and to preserve judicial impartiality in the courtroom65. 
 
HONOURING RESOLUTION AGREEMENTS 
 
The prosecutor holds a very special place in the administration of justice 
in Canada. Prosecutors are not considered simply as advocates but also  
as officers of justice. The role of prosecutor excludes any notion of 
winning or losing. The prosecution function is to be efficiently 
performed with an ingrained sense of the dignity, the seriousness and the 
justness of judicial proceedings66. 
 
Prosecutors are vested with very substantial discretionary powers, and 
they must exercise their discretion fairly, impartially, in good faith and 
according to the highest ethical standards67. This requirement is 
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especially relevant where decisions are made outside the public forum, 
such as during resolution discussions, as these decisions may have a far 
greater practical effect on the administration of justice than the public 
conduct of counsel in court. There is a general obligation on prosecutors 
to honour resolution agreements. These agreements are analogous to 
undertakings and must be strictly and scrupulously carried out68. In 
addition to being ethically imperative, the honouring of resolution 
agreements is a practical necessity. These agreements dispose of the 
majority of the contentious issues that arise during criminal prosecutions. 
Accordingly, if they are not binding and therefore cannot be relied upon, 
then the corresponding benefits that resolution discussions can produce 
are rendered unattainable69. 
 
It is extremely rare for a prosecutor to attempt to repudiate a resolution 
agreement. Moreover, the court will not allow a prosecutor on appeal to 
repudiate the position taken at trial70 except for the gravest possible 
reasons, such as the sentence imposed was illegal, the prosecutor at trial 
was misled or it can be shown that the public interest in the orderly 
administration of justice is outweighed by the gravity of the crime and 
the gross insufficiency of the sentence71. The seriousness of the obligation 
to keep an agreement may be illustrated through an examination of 
prosecution of one of the most dangerous criminals in Canada and his 
accomplice wife. 
 
Between May 1987 and December 1992, Paul Bernardo, a diagnosed 
psychopathic sexual sadist, murdered three women and sexually assaulted 
at least eighteen72. During that period, the authorities did not have any 
admissible evidence identifying Bernardo as the perpetrator of these 
crimes. On 1 February 1993, the first clue was discovered. The Centre of 
Forensic Sciences advised the police that there was a match between 
Bernardo’s DNA and some of the rapes73. However, this was not enough 
to connect Bernardo to the three murders. There was only one  
way : through his wife Karla Homolka. Homolka was both a victim of her 
husband’s abuse and an accomplice to his crimes. On 11 February 1993, 
Homolka retained a lawyer who negotiated with the prosecutor on her 
behalf74. She had invaluable information that would assist the police in 
apprehending Bernardo, but she wanted a deal. The prosecutor and 
police faced a serious dilemma. They had a strong case against Homolka 
but nothing to convict Bernardo. The authorities were faced with the 
unpleasant fact that if Bernardo was to be prosecuted for the murders, it 
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was essential that they have Homolka’s evidence and cooperation. On 14 
May 1993, the prosecutor entered into an agreement with Homolka after 
months of discussions with her lawyer75. In exchange for her cooperation 
and testimony against Bernardo, she would plead guilty to two counts of 
manslaughter and receive a sentence of 12 years imprisonment76. 
Homolka was sentenced on 6 July 199377. Over one year later, the 
community at large was shocked by the discovery of critical new 
evidence. On 22 September 1994, videotapes made by Bernardo were 
discovered by the police78. These videotapes captured the vicious sexual 
assaults that were perpetrated by both Bernardo and Homolka against a 
number of victims, including the deceased young women79. 
Consequently, Homolka’s deal with the prosecutor came under heavy 
public scrutiny as she no longer could be portrayed as the abused wife 
who was manipulated by a sadistic killer : rather, she was now seen as a 
willing participant to the crimes. Had the authorities been in possession 
of the tapes on 14 May 1993, the prosecutor would never have entered 
into the resolution agreement with Homolka80. On 1 September 1995, 
Bernardo was convicted of two counts of first-degree murder and 
sentenced to life imprisonment without eligibility for parole for 25 
years81. He was also found to be a dangerous offender and sentenced to be 
detained in a penitentiary for an indefinite period of time82. 
 
Due to a profound and widely felt sense of public outrage at the fact that 
Homolka was only sentenced to 12 years for her part in the commission 
of horrific offences, the Attorney General of Ontario established an 
inquiry83. The inquiry examined the propriety of the decisions made by 
the prosecutors respecting Homolka. The 14 May 1993 resolution 
agreement and the prosecutor’s decision not to charge Homolka with 
murder after the discovery of the crucial videotapes were reviewed. The 
result of the inquiry was that the conduct of counsel on both sides was 
professional and responsible, and that the process surrounding the 
resolution agreement was unassailable : 
 

It is my firm conclusion that, distasteful as it always is to negotiate with an accomplice, 
the Crown had no alternative but to do so in this case. The Crown has a positive 
obligation to prosecute murderers. It is (...) often the "lesser of two evils" to deal with 
an accomplice rather than to be left in a situation where a violent and dangerous 
offender cannot be prosecuted.84

 
The inquiry also concluded that the appropriate criminal sanction for 
Homolka’s involvement was in the range of ten to fifteen years of 
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imprisonment85. Therefore, the sentence of 12 years was held to be 
adequate.  
 
In respect of the prosecutor’s decision not to charge Homolka with 
murder after the videotapes were discovered, the inquiry held that it was 
not feasible for the prosecutor to charge Homolka86. Such action would 
have violated the terms of the resolution agreement87 and is barred by the 
Criminal Code of Canada88. Homolka had not committed a fraud upon the 
Crown or the Court that sentenced her89. From the very beginning, she 
had advised the authorities that the videotapes existed but that she did 
not know where Bernardo had hidden them. Homolka made full, 
complete and truthful disclosure of all of the criminal activity in which 
she participated or of which she had knowledge90. She had lived up to her 
end of the resolution agreement91. Finally, the inquiry found that this was 
not one of those very rare cases where the prosecutor would be entitled 
to repudiate the resolution agreement. It stated that to set aside such 
arrangements so long after the fact was more likely to bring the 
administration of justice into disrepute than uphold it92. This notorious 
and unusual case illustrates the tremendous obligation on the prosecutor 
to honour resolution agreements.  
 
INTRODUCING A SYSTEM OF PLEA BARGAINING 
 
For plea bargaining to be effective, it is absolutely imperative that the 
judicial system and its players operate with integrity. A judicial system 
plagued with corrupt practices cannot support such a scheme without 
introducing the consequential disadvantages that would inevitably 
transcend any of the potential benefits. Accordingly, any state 
considering the introduction of a plea-bargaining system must conduct a 
self-analysis and determine whether it could sustain such an initiative. 
The following chart provides some considerations as a starting point in 
this process.  
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ADVANTAGES 
 

 
CRITICISMS 

 
SAFEGUARDS/PRINCIPLES 

 
• contributes to the 
efficiency of the criminal 
justice system 
 
• reduces the cost of the 
operation of the criminal 
justice system 
 
• reduces prosecutors’ 
workload 
 
• provides an element of 
certainty for the parties 
 
• guilty plea is a mitigating 
factor on sentence 
 
• may dispense a 
traumatised witness from 
testifying 
 
• may avoid disrupting the 
professional and personal 
life of a witness 
 
 
 
 

 
• leads to manipulation 
of the judicial system 
and compromises legal 
and constitutional 
principles 
 
• encourages abuses of 
power by prosecutors 
and judges 
 
• creates a situation in 
which defence counsel 
may be tempted to give 
precedence to his own 
interests rather than to 
the best interests of the 
accused 
 
• results in offenders 
receiving lenient 
sentences 
 
• increases the risk of 
wrongful conviction 

 
• complete and timely disclosure 
of prosecution’s case 
 
• competent and ethical defence 
counsel 
 
• prosecutor to initiate plea 
discussions and communicate 
best offer to accused early in the 
process 
 
• comprehensive knowledge of 
principles of sentencing and 
appropriate ranges of sentences 
by court, prosecutor and defence 
 
• prosecutor to maintain complete 
and accurate record of 
discussions to promote 
consistency and transparency 
 
• openness : prosecutor to solicit 
views of victim and investigative 
agency and ensure their 
understanding of the agreement ; 
prosecutor to formally advise the 
court of the agreement reached 
 
• fairness : agreements to be 
honoured by the prosecutor 
 
• judicial independence and 
impartiality 
 

 
 
March 2004
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NOTES 
 
  
 
 
1 Ontario Ministry of the Attorney General, Report of the Attorney General’s Advisory Committee on 

Charge Screening, Disclosure, and Resolution Discussions (generally referred to as the "Martin 
Report", since the committee in question was chaired by Mr. G. Arthur Martin), 1993, page 275. 

 
2  Law Reform Commission of Canada, Criminal Procedure : Control of the Process (Working Paper No. 

15), Ottawa, Information Canada, 1975, page 45. 
 
3  An "included" offence is part of the main offence. The main offence must contain the essential 

elements of the offence said to be included (see Regina v. Beyo, Decision of the Ontario Court of 
Appeal, [2000] Canadian Criminal Cases, Third Series, volume 144, pages 15-35, at page 15, 
paragraph 29 (leave to Supreme Court of Canada dismissed). The included offence must be a "lesser" 
offence than the main offence. In other words, a lesser and included offence is part of an offence that 
is charged, and it must necessarily include some elements of the main offence but be lacking in some 
of the essentials without which the main offence would be incomplete (see Fergusson v. The Queen, 
Decision of the Supreme Court of Canada, [1961] Canadian Criminal Cases, volume 132, pages 112-
116, at page 114.) 

  
There are four ways in which an offence may be included in another offence (see Regina v. Beyo, 
Decision of the Ontario Court of Appeal, [2000] Canadian Criminal Cases, Third Series, volume 144, 
pages 15-35) : 

 1. A statute may expressly prescribe that a certain offence is an included offence ; for example, 
section 662(3) of the Criminal Code includes manslaughter or infanticide within the offence of murder. 

 2. The offence described in the enactment creating it includes the commission of another offence ; for 
example, assault is a lesser and included offence within the offence of assault causing bodily harm 
created by section 267 of the Criminal Code. 

 3. The description or wording of the offence charged in the charging document may include the 
commission of another offence ; for example, a count charging attempted murder may particularise 
the offence of wounding. 

 4. Section 660 of the Criminal Code provides that the offence of attempt to commit the offence 
charged is an included offence of the main offence charged. 

  
Finally, section 606(4) of the Criminal Code provides that an accused may plead not guilty to the 
offence charged but guilty to any other offence arising out of the same transaction, whether or not it is 
an included offence, with the consent of the prosecutor. For example, a possible resolution discussion 
may involve an accused agreeing to plead guilty to the lesser and included offence of possession of a 
controlled substance but not guilty to the offence charged of possession of a controlled substance for 
the purposes of trafficking, which would carry a higher sanction (see section 5(2) of the Controlled 
Drugs and Substances Act, Statutes of Canada, 1996, volume 1, chapter 19). 

 
4  Often an accused may be charged with a number of related, similar or identical counts where, for 

example, the criminal conduct transpires over a lengthy period of time, or the impugned conduct has 
many criminal facets. In cases involving illegal drug sales, a suspect may be charged with five counts 
of trafficking of a controlled substance where the investigation discloses that he sold illegal drugs over 
the course of a number of days to different purchasers in different locations. A resolution agreement 
may involve the accused pleading guilty to only one count of trafficking and the prosecutor 
withdrawing the remaining four counts. In this case, the accused would admit to trafficking over the 
course of five days but only plead guilty to one "all-inclusive" count of trafficking that would include the 
criminal conduct that transpired over five days. Another example may involve an accused who is 
charged with a number of offences, such as sexual assault, forcible confinement and sexual 
exploitation, that arise out of one incident, pleading guilty to the one "all-inclusive" count of sexual 
assault. In this case, the prosecutor may withdraw the counts of forcible confinement and sexual 
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exploitation, if the accused admits to those acts through the plea of guilty to the one count of sexual 
assault. 

  
There is also the case of an accused engaging in conduct that constitutes a "continuing offence". A 
continuing or continuous offence is a concept well known in Canadian criminal law and is often used 
to describe two different kinds of crime. There is the crime that is constituted by conduct which goes 
on from day to day and constitutes a separate and distinct offence each day the conduct continues. 
There is, on the other hand, the kind of conduct, generally of a passive character, that consists in the 
failure to perform a duty imposed by law. Such passive conduct may constitute a crime when first 
indulged in, but if the obligation is continuous the breach — though constituting one crime only — 
continues day by day to be a crime until the obligation is performed (see Regina v. Rutherford [1990] 
Ontario Judgments No. 136 (Ontario Court of Appeal), Quick Law citation). A resolution agreement 
may include the prosecutor agreeing to prosecute the accused for one count that encompasses a 
number of occurrences or acts taking place over a period of time as one continuing offence or 
transaction. For example, acts of theft occurring over a period of time involving the same victim may 
be treated as one continuous offence and could be covered in one single count of theft. See Regina v. 
Barnes, Decision of the Nova Scotia Supreme Court (Appeal Division), [1975] Canadian Criminal 
Cases, Second Series, volume 26, pages 112-127. 

 
5  The Ontario Court of Appeal in the decision of Regina v. Garcia and Silva, [1970] Canadian Criminal 

Cases, volume 3, pages 124-127 stated the following : "We agree that frequently it is a sensible and 
proper thing for a Judge to take into consideration other convictions and on occasions and under 
proper safeguards other charges laid against a convicted person. If other charges are taken into 
consideration, it seems to us those safeguards should at least include the conditions that they are 
charges with respect to which the accused will plead guilty or will otherwise be proved guilty and that 
the Crown commits itself not to proceed with those other charges in the event that they are taken into 
consideration in sentencing on the conviction before the Court." 

 
6  In Canada there are two types of criminal offences. The less serious criminal offences are classified as 

summary conviction offences and are generally punishable by a maximum penalty of a fine of $2,000 
or six months imprisonment, or both (see section 787 of the Criminal Code). The most serious criminal 
offences are classified as indictable offences and include offences such as murder and robbery. Some 
criminal offences may be classified as either summary conviction or indictable and are known as 
Hybrid or Dual Procedure Offences. Examples of these offences include the offences of theft, fraud 
and assault. The prosecutor is solely responsible for electing whether to proceed by summary 
conviction or by indictment when prosecuting a hybrid or dual procedure offence. Consequently, this 
is an extremely important issue raised during resolution discussions, as it has a serious impact on the 
potential criminal sanction. 

 
7  Under section 11(b) of the Canadian Charter of Rights and Freedoms, Schedule B, Constitution Act, 

1982, Part I (cited hereafter as Canadian Charter of Rights and Freedoms) any person charged with an 
offence has the right to be tried within a reasonable time.  

 
8  Pursuant to sections 478(3) and 479 of the Criminal Code, a criminal charge once instituted by the 

state can be transferred to another jurisdiction if the Attorney General consents to the transfer and the 
accused pleads guilty to the charge. This procedure does not apply to many serious offences 
mentioned in section 469, including murder, treason, piracy, bribery by a judicial officer and war 
crimes.  

 
9  Pursuant to section 732 of the Criminal Code, an offender may serve a term of imprisonment of ninety 

days or less on an intermittent basis. This form of sentence is often imposed to permit the offender to 
continue employment and, for example, will permit the offender to live at home during the week and 
serve the sentence on weekends. 

 
10  A conditional sentence is a penal sanction that is tantamount to a term of imprisonment ; however, the 

offender is allowed, by operation of law, to serve the term of imprisonment in the community. Pursuant 
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to section 742.1 of the Criminal Code, where a person is convicted of an offence and the court 
imposes a sentence of imprisonment of less than two years and is satisfied that serving the sentence 
in the community would not endanger the safety of the community and would be consistent with the 
fundamental principles of sentencing, the court may order that the offender serve the sentence in the 
community, subject to the offender complying with conditions of a conditional sentence order.  

 
11  Section 655 of the Criminal Code provides that "where an accused is on trial for an indictable offence, 

he or his counsel may admit any fact alleged against him for the purpose of dispensing with proof 
thereof." 

 
12  In Canada, the burden rests on the prosecutor to prove the voluntary nature of a statement made by 

an accused beyond a reasonable doubt before it will be admitted into evidence at trial. 
 
13  For example, section 8 of the Charter of Rights and Freedoms states : "Everyone has the right to be 

secure against unreasonable search or seizure." The burden rests on the accused to establish on the 
balance of probabilities or through a preponderance of the evidence that the state violated this right. 
Part of this burden requires the accused to establish that he has a reasonable expectation of privacy 
in the subject matter of the search or seizure. (Edwards v. The Queen, Decision of the Supreme Court 
of Canada, [1996] Canadian Criminal Cases, Third Series, volume 104, pages 136-160. The 
prosecutor may agree to dispense with the accused’s requirement to establish his reasonable 
expectation of privacy in a case where it is absolutely clear that the accused did have such an 
expectation when the state conducted a search or seizure, such as the search of the accused’s 
dwelling house. 

 
14  This definition is found in D.W. Perras, "Plea Negotiations", The Criminal Law Quarterly, volume 22, 

1979-1980, pages 58-73, at pages 58-59, and was accepted as an apt definition in the Martin 
Report. It must be noted that there is no formal definition of the concept of plea bargaining in the 
Criminal Code (Revised Statutes of Canada, 1985, chapter C-46). 

 
15  Law Reform Commission of Canada, Plea Discussions and Agreements (Working Paper 60), Ottawa, 

1989, page 5.  
 
16  "Should We Really "Ban" Plea Bargaining? : The Core Concerns of Plea Bargaining Critics", Emory 

Law Journal, volume 37, pages 753-783, at page 768. 
 
17  Law Reform Commission of Canada, Plea Discussions and Agreements (Working Paper 60), 

Ottawa,1989, page 6. 
 
18  Sections 606(1) and 607(1) of the Criminal Code states that an accused who is called on to plead may 

plead guilty or not guilty, or the special pleas of autrefois acquit, autrefois convict and pardon, and no 
others. 

 
19  Section 10(b) of the Charter of Rights and Freedoms provides that : "Everyone has the right on arrest 

or detention to retain and instruct counsel without delay and to be informed of that right". 
 
20  The Law Society of Upper Canada, Rules of Professional Conduct, Rule 4.01, "The Lawyer as 

Advocate", Commentary on Rule 4.01(1).  
 Available at www.lsuc.on.ca/services/contents/rule4.jsp 
 
21  The Law Society of Upper Canada, Rules of Professional Conduct, Rule 4.01(9)(c) and (d) (available at 

www.lsuc.on.ca/services/contents/rule4.jsp) state that the lawyer may enter into an agreement with 
the prosecutor about a guilty plea only where the client voluntarily is prepared to admit the necessary 
factual and mental elements of the offence charged ; and the client voluntarily instructs the lawyer to 
enter into an agreement as to a guilty plea. 
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22 "Should We Really "Ban" Plea Bargaining? : The Core Concerns of Plea Bargaining Critics", Emory 

Law Journal, volume 37, pages 753-783, at page 771. 
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