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Gentlemen, the subject that you have just begun to discuss is of great in-
terest to your deliberations. The judicial power is the public power the
normal exercise of which will have the greatest influence on the happi-
ness of individuals, on the progress of the public spirit, on the mainte-
nance of political order and on the stability of the Constitution. After
what you have done, your duty has now become more pressing with re-
spect to what remains for you to do. It is when one has reached the mid-
dle of a long and difficult path that courage and vigilance must be rekin-
dled to ensure that the goal can be reached. The wishes of France have
been heard. The reform of justice and the courts is one of its most pres-
sing needs, and public trust in the success of the regeneration will grow
or decline depending on whether the judicial power is well or badly or-
ganized.

This subject, which at first appears to offer so wide a field, is nevertheless
reduced by analysis to a few essential issues, decisions concerning which
would greatly reduce the task to be done.

The Committee has proposed in Title I of its draft that you enact the
constitutional principles by which the judicial power must be defined,
organized and exercised. The reason why it did so is the same reason that
led you to place at the head of the Constitution the Title Rights of Man
and the Citizen. The exercise of the judicial power was so strangely dis-
torted in France that it has now become necessary not only to seek for its
true principles but also to keep them constantly present in the minds of
all and in future to protect judges, administrators and the nation itself
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from the false opinions of which it has been the victim hitherto. By first
enacting the constitutional maxims, you will attain this great goal of pub-
lic usefulness, and you will yourselves acquire a sure means of distinguish-
ing, in the course of discussion, the proposals that you must admit or are
able to examine from those that do not merit your consideration.

The strangest and the most wicked of all the abuses that have corrupted
the exercise of the judicial power was the fact that bodies and simple indi-
viduals possessed patrimonially, as was then said, the right to have justice
done in their name, while others could acquire this right through inberi-
tance or purchase — the right to judge their fellow citizens — and litigants
were forced to pay the judges in order to obtain an act of justice. In the
first five articles of Title I of its draft, the Committee has proposed that
you enact, as unalterable principles, the rules that justice may be done
only in the name of the King, that judges must be elected by the litigants
and commissioned in office by the King, that no judicial office may be
purchased and that no charge shall be levied in order for justice to be
done.

The second abuse that distorted the judicial power in France was the
confusion created in the hands of the holders of this power between the
functions they were required to perform and the incompatible and in-
communicable functions of other public powers. It emulated the legisla-
tive power and revised, amended or rejected the laws; it rivalled the ad-
ministrative power and disturbed its operations, prevented its movement
and disturbed the agents of that power. Let us not examine what, at the
beginning of this political disorder, the circumstances were that led its
introduction to be tolerated, or whether it was prudent to give as protec-
tion to the rights of the nation against the arbitrary authority of the go-
vernment only the aristocratic authority of the judicial corporations,
whose interest was at times to rise up on behalf of the people above the
government and at times to join with the government against the free-
dom of the people. Let us not seek either to check, by balancing the pu-
blic good against the public ill that this false speculation has produced,
whether the violation of the true principles was redeemed by adequate
compensation in the form of real benefits. Let us say that such disorder is
intolerable in a good Constitution, and that ours will cause the disappear-
ance in the future of the reasons that led it to be supported in the past.
Let us say that a nation that exercises legislative power through a perma-
nent body of representatives cannot leave to the courts that enforce its
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laws and are subject to their authority the power to review those laws. Let
us say, finally, that, when this nation elects its administrators, the minis-
ters of justice must not be involved in the administration of that for
which they are not responsible. The Committee has enshrined these
principles in articles 6, 7, 8 and 9 of Title I of its draft. They establish the
complete subordination of the courts of justice to the legislative power
and very expressly separate the judicial power from the power to adminis-
ter.

The third abuse that dishonoured justice in France was the blemish of the
privileges that had pervaded the country and even entered its sanctuary.
There were privileged courts and privileged forms of procedure for certain
classes of privileged litigants. In criminal matters a privileged offence was
distinguished from a common offence.

Privileged defenders of the cases of others had the exclusive right to advo-
cate on behalf even of those who could do without their assistance; be-
cause it is quite remarkable that no law in France has entrenched the
natural right of every citizen to defend himself in civil proceedings, while
the criminal law deprived every citizen of a defender to protect his life.
Finally, the equal right of every litigant to be tried in turn without per-
sonal preference was violated by the most distressing arbitrariness — a
presiding judge who could not be forced to grant a hearing and a rappor-
teur who could not be forced to report were masters at ensuring that you
did not stand trial or that you might do so only when your interest in ob-
taining judgment had long since perished because of the excessive delay.

A wise organization of the judicial power must in future make all these
injustices impossible since they destroy the civil equality of citizens in
that part of the public administration where this equality needs to be
most inviolable. Those are not simple legislative reforms but issues that
are genuinely constitutional in nature. In articles 12, 13, 14, 15 and 16 of
Title I of its draft, the Committee has brought together the provisions
that it thought necessary to destroy the privileges relating to jurisdiction,
the distractive debates as to which jurisdiction was at issue, the fetters on
the freedom to defend oneself and any arbitrary preference in the dispen-
sation of justice.

All the maxims contained in this Title I of the draft form the necessary
bases for a proper constitution of the judicial power. They seemed to us
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to be absolute truths independent of the position you might wish to take
later with respect to the number, membership and distribution of the
courts. The form of the instruments through which the judicial power
may be exercised varies to a certain degree, but the principles that deter-
mine its nature and make it suitable for the purposes that it must attain in
the organization of society are eternal and immutable. I believe, Gentle-
men, that you must begin by proclaiming these salutary principles that
will guide you in the course of your work, enlighten litigants on their
rights and judges on their duties, and make an entire nation sensitive to
the slightest breaches that could some day threaten to spoil this part of
the purity of the Constitution.

When this first task is performed, you will already have taken a large step,
and the natural order of the work will require you to determine the gen-
eral system of the organization of the courts, which includes above all
their classification and the gradation of their powers. In Title II of its
draft, the Committee has given you a plan concerning which you can ex-
press an opinion only by deciding all of what must be regarded as truly
forming the basis of the judicial order. It can be divided into three major
parts, each of which can very well be dealt with separately by concentrat-
ing first on the establishment of the courts of first instance, moving from
there to the superior courts, which will decide cases on appeal, and fi-
nishing with several parts of the judicial service that may require diffe-
rent forms and specific judges.

What the Committee has proposed to you requires the necessary
destruction of all the existing courts and their replacement by the crea-
tion of new institutions. Here, the first question arises: is it necessary to
recreate the judicial order from the bottom up, or is it possible to let se-
veral parts of the old structure continue in the new building?

The need for complete regeneration cannot be disputed. Not only will
the Constitution not be complete if it does not include all the parts of
which it must necessarily consist; but it will also be defective, inconsistent
and lacking in solidity if all these parts are not brought into harmony. It
so happens that nothing agrees less with the principles of the current
Constitution than those on which the former judicial order was estab-
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You have adopted the principle that any public power that is not neces-
sary is accordingly dangerous and harmful. The courts, which are the re-
cipients of the public powers whose influence is most active, have multi-
plied as a result of the creation of tribunals of exception and privilege to a
point that has not had and still does not have a parallel in any other na-
tion. The abuses that are inseparable from this excessive increase in the
number of courts have long since led to complaints throughout France.
You cannot therefore retain the courts of exception and even less those of
privilege.

It is another principle of the Constitution that any public power is esta-
blished in the interests of those for whom its exercise is necessary. It fol-
lows from this that the courts must be created and distributed in the
manner that is most favourable to the interests of the litigants. Following
the abolition of the seigneurial justices ordered earlier and of the jurisdic-
tions of exception that must still be ordered, most of the ordinary courts
are neither constituted nor distributed appropriately for the requirements
of the service they provide, for the convenience of the litigants, and do
not fit within the new political order of which they must be part. They
cannot therefore be kept in their current state. As for the superior courts,
which used to call themselves sovereign, their makeup being calculated
more to impress than for the genuine goodness of their service, more to
subject large parts of the country to their authority than to make the ex-
ercise of this authority available to those who needed it, more to excite
interest, prejudice and esprit de corps than to remind the courts of the
place they occupy in the ranks of the public powers and from which they
cannot remove themselves without offending against political harmony —
this makeup, I say to you, that is insidious in its principles, oppressive in
its effects and tolerable in only one respect that can no longer be repro-
duced, would wither and jeopardize the existing Constitution, if it could
usurp a place there.

If we consider the other principles on which our Constitution is based,
we shall be increasingly convinced that they all come together to require
the complete renewal of our courts.

As we stated in the Declaration of Rights, all powers emanate essentially
from the nation and are conferred by it. There are no powers that act
more directly, more commonly on the citizens than the judicial power.
The holders of this power are accordingly those whose selection is of the
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greatest interest to the nation. However, there is not in any of the exis-
ting courts a single judge in whose promotion the nation played any role.

All those who judge us have acquired the terrible power to judge us, ei-
ther by succession or by purchase. Besides the fact that this intrusion has
violated the inalienable right of the nation, who can guarantee that,
among those who have considered the judicial power to be a piece of
merchandise, there is no one who will continue to treat this public office
as a property that establishes between them and us only the relationship
of a duty that binds and dedicates them to the service of the nation? And
if this fatal error from which the public cause has suffered so often and of
which so many citizens have been victims is not destroyed root and
branch, who will protect us from the misfortune caused by the continua-
tion of its usual effects? The articles of the Declaration of Rights are the
beacons that we have established to light the path that you were to take.
It would therefore be ill-advised to retain the judges that the lottery of
heredity and the trading of offices have placed in the courts by the most
unconstitutional of all authority, as long as this authority is not cleansed
by a free popular election. We should not fear that the popular vote will
deprive the public cause of the service of its valuable subjects, whose
abilities, put to the test in the past by the existing courts, were not tar-
nished in the recent past by equivocal conduct or through an open ex-
pression of anti-patriotic feelings. More than one example has shown that
the people cannot be so easily deceived with respect to their true interests
as we are sometimes led to think; and although it is true that elections do
not always produce the best choices, this will happen at a time when the
nation cannot do itself so much harm by exercising its right to choose as
has been done to it while it has been deprived of this right, especially in
the last fifteen years by the abusive facility of the admittatur of companies
and the disastrous lack of concern shown by the Chancellery.

As we also said in the Declaration of Rights, all citizens are equally eligible
for all public dignities, positions and jobs, depending on their ability, and
without any other distinction than their virtues and their talents. With
what strength can this fundamental principle of any good constitution not
be relied upon against the strength of those courts that currently consist
solely of clerics and nobles, because those courts already have a number
of positions allocated to the clerics and have again led to principles being
forgotten to such an extent that, according to a law made by secret orders
but recognized and enforced, only those citizens who are nobles or have
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already been ennobled are admitted to those courts, to hold the offices
that ennoble most of them only in the second degree? Thus, since these
courts prefer nobility to ability to hold public office, where ability is es-
sential and nobility altogether indifferent, they have sacrificed the rights
of their fellow citizens, the justice due to true merit and thereby the real
benefit of service to an inexcusable professional va-nity. Can the Consti-
tution preserve these courts, which are prohibited in advance by the prin-
ciples on which the Constitution is established? By their makeup, do they
not violate the inalienable rule of civil equality? Are they anything but the
corporate bodies of those who formerly held privileges? Do most of our
citizens find any of their peers in those institutions? If you keep these
confederacies of individuals of the two classes that wished to form orders
here, they will not fail to militate against the abolition of the orders and
to bring them back to life.

We should add that the security of the Constitution depends on the fact
that it no longer contains any living offshoot of the unconstitutional tree
that was felled and replaced. We should consider that the public spirit
that must be born of this regeneration in order to ensure its success has
no more dangerous enemy than the esprit de corps, and that there is no
body whose spirit and boldness are more to be feared than these judicial
corporations that have given the status of principles to all the systems that
favour their domination, that do not forgive the nation itself for ta-king
from them the authority that they have enjoyed and that will never lose
either the memory of what they were or the desire to recover what was
taken from them. Finally, let us say without fear, since the truth and in-
terest of our fatherland demand it, that if the nation must recognize the
virtue of some judges who are fine patriots, a host of unfortunately indis-
putable facts indicates that most of them are still reluctant to show them-
selves as citizens and that generally the spirit of the great judicial bodies is
a spirit that is inimical to regeneration. What has happened in Rouen,
Metz, Dijon, Toulouse, Bordeaux and especially Rennes offers convinc-
ing proof so that no further evidence is necessary.

Let us conclude that it is necessary to re-establish all our courts constitu-
tionally since their present condition cannot be reconciled with the spirit
and principles of our regenerated Constitution.

On what basis, therefore, will you organize the new judicial order? This
is the second issue that requires your consideration.
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The sound administration of justice appears to depend primarily on the
following three conditions: (1) that the courts not be more numerous
than the actual needs of the service they provide require; (2) that, on the
other hand, they be brought as close to the litigants as to ensure that the
expense and inconvenience of travelling do not deprive any citizen of the
right to obtain justice; (3) that besides the cases where the right to appeal
is more an aggravation than a benefit, because of the insignificance of the
subject matter, there are always two levels of jurisdiction, but never more
than two.

Let us begin by considering the first level. This is the level that causes
fewest problems. The Committee proposes one justice of the peace for
each canton and a single royal court for each district.

The creation of justices of the peace is widely desired; it is requested in
most of the submissions made to us; it is one of the greatest goods that
can be offered to the useful inhabitants of the countryside. The jurisdic-
tion of these justices of the peace must be limited to conventional matters
that are very simple and of the smallest value and to questions of fact that
can be clearly judged only by the man in the field, who can check on the
spot the very subject of the dispute and who can find in his own experi-
ence more certain rules for making decisions than the science of forms
and laws can dictate to the courts in this regard.

The Committee proposes that justices of the peace be authorized to
judge matters without appeal up to a value of 50 /vres, because a litigant
will not really have gained anything, even when he wins his case, when he
argues on appeal to the higher courts for such a small interest if he calcu-
lates what this will cost him in lost time, travel costs and procedural fees.
I am well aware that 50 /ivres can, in the wealth of many citizens, be an
important sum. However, those are the citizens who must be defended
from the temptation to wager in a lottery that will ruin them completely
if they lose, and that will not help them make real gains if they do not
lose. T'o make a sound decision as to whether an appeal may be taken, do
not give thought to what the subject of the trial may be worth to the per-
son bringing the suit but what it is worth in itself and whether it could,
without being absorbed, support the inevitable waste that it would suffer
as a result of the corrosive effect of an appeal.
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It will be necessary to eliminate from the duties of justices of the peace
the wealth of forms and the involvement of practitioners, because the
main purpose of that institution will not be met if it does not dispense a
form of justice that is very expeditious, very simple and free of charge and
unless natural fairness governs proceedings rather than the fastidious
rules of the art of judging. In each canton, every man of property who
loves law and order and has experience of the manners, habits and cha-
racter of the inhabitants should, for this reason alone, have all the know-
ledge that he requires to become a justice of the peace when his turn
comes.

The Committee has proposed that justices of the peace should hear all
personal cases up to a value of 100 /ivres subject to appeal, and it has noted
a number of cases in which it thought it necessary for these judges to
have jurisdiction, regardless of the value of the claims involved. These
cases are those that are most often the subject of proceedings among
those who live in the countryside, those in which the most certain basis
for the decision lies in an examination of the disputed matter, those, fi-
nally, that the courts themselves judge only after they have sought
enlightenment and the prior opinion of experts. This necessary jurisdic-
tion in the spirit of the institution of justices of the peace does not, more-
over, cause inconvenience, because few of these trials will exceed 100
livres in value, the inhabitants of the countryside are always better judges
in these cases than the men of law, and because, in the event of a patent
injustice, their judgments will be reviewed.

Finally, since appeals from the decisions of justices of the peace are
brought to an end summarily at the royal district court, it seemed to your
Committee that all requirements were met for that category of detailed
trials that is the scourge of the countryside to be expedited in future with
all the simplicity and gentleness of organization that is appropriate for a
reasonable people and a popular and beneficent government.

The jurisdiction of the royal district court begins where that of the jus-
tices of the peace ends; it supplements the system of the first level of cases
in the ordinary system. The Committee's plan contains only three essen-
tial points for you to consider: the number of district courts, the number
of judges in each court and the amount of jurisdiction at the first and final
levels up to a value of 250 Jivres.
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It is the determination of the number of courts at the first level above all
that requires wisdom. Only so many as are strictly required need to be
established, although the urge to plead should not be considered as part
of the essentials of life, because if you allow this urge to be satisfied with
such ease and convenience that it would create a desire and cause tempta-
tion, you will open the kingdom of the courts. Each canton, each city and
even each town would have its own; but would it not then be clear that
the spirit of your Constitution, rather than doing away with the strong
desire to go to court, which is one of the most destructive scourges of
family wealth, would tend instead to promote such desire? A single court
should be sufficient in each district — whether the factor used to deter-
mine this is the common measurement of the territory allocated to each
district, or the common population figure that they must contain — and if
the general makeup of the districts had been neglected in the distribution
of the departments such that some of them greatly exceed the common
size, then it would seem wise to provide for an adequate service of justice
by increasing the number of judges in the district court rather than by
multiplying the number of courts in that district.

As far as the number of judges in each court is concerned, it is even more
important to calculate this strictly, since any excess will not increase the
quality of the service and, given the large number of district courts, the
slightest reductions in their spending would result in very substantial sav-
ings.

If we examine the extent to which the departments have been unequally
divided into districts, because the number of districts varies from three to
nine although the departments are more or less equal in area, it seems
difficult to retain an equal number of five judges in each district court.
This numerical equality of judges was created on the assumption that the
districts would be more or less equal in area and population. Gentlemen,
you will see whether it would not now be more appropriate to decide that
the district courts will have five judges and a King's counsel only in those
departments where the number of districts is less than the prescribed
number, and in those where there are six or more districts there will be
only three judges and a King's counsel in each court. This number actu-
ally appears sufficient for the needs of the service in that it forces the
courts to hold as many hearings per week as the number of cases requires
and by authorizing the use of additional assessors hired from among the
men of law in the event that one of the judges is sick or legitimately ab-
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sent. This provision, which would better balance the strength of the
courts with their jurisdiction, would also ensure a better makeup of these
courts in that it would leave room only for the most excellent individuals.
Moreover, it would create substantial savings in terms of annual spending
on the justice system.

With respect to the jurisdiction of first and last resort to be conferred on
the district courts, the only serious problem would appear to be whether
the limit of this jurisdiction should not be increased over 250 /ivres. The
considerations set out earlier to justify the limit of 50 /vres for the juris-
diction of justices of the peace should again be applied here with the ad-
ditional comment that since the district courts are the first level of courts
of record, it is these courts that will hear the most intricate cases between
citizens who are least able to endure the costs of the proceedings; and
these courts, which are required to be punctilious with respect to the
forms, will be accessible only under the direction of the ministerial offi-
cers who control the approaches to these courts; and that the further re-
moved they are, the less expeditious they will be and as a result initially
and, in far too many cases, later, the need for unnecessary expense will
simply increase.

Note the situation of the litigant who argues on appeal to a Superior
Court or even to a presidial for a property of 10 /ivres in income or 250
livres in capital. If he loses his case, see whether he might have lost two or
three times the value of the subject of his case and if he wins his case, see
again whether he has truly won the value of the property that is awarded
to him. You will accordingly protect the individual interest if you dismiss
the appeal in all cases where, as a result of the small amount involved in
the case, his advantage is merely illusory or even ruinous, and the more
flexibility in this regard you give to the new organization of the courts,
the easier it will become for you to simplify the general system of the
courts.

I shall stop here, Gentlemen, because the observations to be made later,
relating to the institution of justice on appeal, open up a new area for dis-
cussion. They would take me too far at this time and would also be pre-
mature. In opening the discussion, I planned merely to offer you my ini-
tial observations, first concerning the order that I think should be ob-
served in the course of this discussion and then on the views that deter-
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mined the first parts of the draft that is before you and that must also be
taken into consideration first.

I feel that it is advantageous to begin by expressly enacting the principles
that constitute the judicial power; I have stated the reasons for this, and if
they seem conclusive to you, each of the articles in Title I of the draft
must be considered and be the subject of a decree.

You can move on immediately afterwards to the organization of the
courts that will form the first level of jurisdiction; you will examine each
of the provisions that the Committee has proposed to you and concern-
ing which I have set out the main reasons supporting the creation of jus-
tices of the peace and district courts.

The institution of a superior level of jurisdiction for the decision of ap-
peals, and that of the other parts required to complete the court system,
will be included in order in the work schedule. Each of these parts will
offer particular considerations that it would be pointless, and even harm-
ful to the quality and speed of your deliberations, to want to cover all at
the same time. I shall seek, albeit with the greatest restraint, the indul-
gence of the Assembly in submitting new developments to it when the
advancement of the deliberations might require this.

Note

This text is a translation from the French. The French version is based on the parliamentary archives
of the time:

Archives parlementaires de 1787 a 1860,

Premiere série (1789 a 1800), Tome XlI, du 2 mars au 14 avril 1790,

Paris, Société d'imprimerie et librairie administratives et des chemins de fer Paul Dupont, 1881,
pages 344 a 348.
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