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Executive Summary

1. The Canadian Conference of the Arts (CCA) is the oldest and most broadly based umbrella arts organization in Canada, encompassing all disciplines and walks of life, with a mission to foster informed debate about federal policy issues affecting the whole Canadian arts and culture sector, from individual creators to institutions and industries.  
2. The CCA has participated in the review by the House of Commons Standing Committee on the CTF, as well as in the CRTC’s CTF Task Force process.

3. The CCA believes that the CTF is critical to Canadian television programming and Canadian cultural policy and that its merits can be measured both in quantitative and qualitative terms.  Ample evidence has been presented to Parliament that the CTF’s governance model, while it may be improved somewhat, has performed satisfactorily with regards to the objectives of the Broadcasting Act (1991):  the Task Force itself acknowledges that “no instances of actual conflict were presented, a fact attributed in large part to the efficacy of the conflict of interest provisions that have been implemented by the Board.”

4. The CCA notes that the Task Force’s first mandate was first “to develop a consensus to resolve the concerns raised by stakeholders or, failing that, to set out possible options to resolve any remaining issues”.  It is therefore reasonable to start with the only area where the Task Force has identified what it deems to be close to consensus:  namely its recommendation that “the CRTC … amend its BDU Regulations to require contributions on a monthly basis”.

5. While we welcome the CRTC’s recognition of the continuing urgency in resolving the crisis precipitated by Shaw Communications and Quebecor last fall, the CCA strongly objects to the Task Force’s suggestion that this important amendment be delayed until to December.

6. We therefore urge the CRTC to act immediately to amend its BDU Regulations, particularly since threats by Shaw Cable made as recently as the last week of June 2007 that it might again decide to withhold its monthly payments to the CTF if it is not satisfied with the Task Force’s recommendations or, presumably, if they are not implemented in a fast-track fashion.

7. The CCA fundamentally opposes the Task Force’s recommendation that the CTF be split into two streams and that a “market-oriented private sector funding stream (be created), including simple and flexible program guidelines”. We object to this recommendation because we do not accept either the Task Force’s misrepresentation of facts concerning the nature of the money BDUs provide to the CTF. As the Task Force’s own account of the origins of the CTF establishes, this is not a “voluntary contribution” by the BDUs but a regulated remittance to the Fund of half of a previously time-limited subscriber fee increase, with the understanding that the BDUs could pocket the other half. It flows from this reality that the Task Force’s treatment of this remittance as private money to be used for private benefit, is a fundamental flaw in its Report whose clear result will be the re-allocation of public money to private broadcasters to meet their private interests.

8. The CCA considers that the Task Force’s conclusions and recommendations about program rights and the funding of New Media projects are entirely inappropriate, being beyond its clear, stated mandate.  Moreover, the Task Force having recognized that the CTF is under-resourced, we fail to understand the Task Force’s logic in recommending that it be amputated by $ 25 M to subsidize the production of content for “new media” – since barely six months ago the CRTC was renewing its decision not to regulate “new media” whose distributors -- contrary to BDUs – remit nothing at all to the funding of Canadian programming. 
9. The CCA further notes that in its recommendations, the Task Force ignores the realities of concentration of ownership in the sector and glosses over the fact that large broadcasters railing against purported competition from new media, also own, control and operate important new media sites.  Should Canadians really have to subsidize a private broadcaster to compete against itself?
10. Finally, the CCA raises once again our fundamental objections to the secret consultations that led to the creation of the Task Force, to the behind-closed-doors-no-notes-taken process followed by the Task Force, to the lack of evidence and transparency for the recommendations put forward and to its suggested timetable whose only purpose appears to be to satisfy the instigators of the so-called CTF crisis while simultaneously failing to resolve the only legal issue before the Task Force – that is, the prompt amendment of the BDU Regulations to require monthly, rather than annual, payments to the CTF.
11. We urge the Commission to set aside all other recommendations made by the Task Force until the issues they address have been subject to a process that meets the requirements of openness, accountability, fairness, public interest and that clearly aim to achieve Parliament’s key objectives for Canadians’ broadcasting system. 

12. In conclusion, the CCA strongly urges the CRTC to proceed immediately with the process required to amend to its BDU Regulations so that the Canadian cultural sector cannot be taken hostage once again by BDUs’ strong-arm tactics.   The one clear and foreseeable result that the CRTC’s failure to act promptly to remedy the Regulations will achieve will be more, new and perhaps even more dangerous attacks on our cultural sector by those whose companies have gained the most from their protected status as licensees.  
A Introduction

1. The Canadian Conference of the Arts (CCA) is the oldest and most broadly based umbrella arts organization in Canada. It encompasses all disciplines and walks of life. Its mission is to foster enlightened debate about federal policy issues affecting the whole Canadian arts and culture sector, from individual creators to institutions and industries.  The CCA has participated in the review by the House of Commons Standing Committee on the CTF, as well as in the CRTC’s CTF Task Force process.
2. The CRTC having commissioned the Task Force on 19 February 2007, and having scheduled the Task Force consultations to conclude on 27 April, the Task Force appears to have had May and June to formulate its conclusions and recommendations.  With this in mind, we appreciate the opportunity provided by the CRTC to review, assess and comment on the CTF Task Force Report and its 24 recommendations in the 28 days between the CRTC’s Call for Comments on Friday June 29 and the comment deadline of 27 July 2007.  We welcome the CRTC’s recognition of the continuing urgency in resolving the crisis precipitated by Shaw Communications and Quebecor last fall.

3. The CCA has several objections to the Task Force’s report and recommendations. Some of our objections, already expressed in our brief to the Standing Committee on Heritage on the CTF crisis, deal with the secret process adopted by the CRTC to deal with an artificial crisis that, while not breaching a specific regulation, clearly breached the CRTC’s intent as expressed in CRTC, Guidelines respecting financial contributions by the licensees of broadcasting distribution undertakings to the creation and presentation of Canadian programming, Circular No. 426 (Ottawa, 22 September 1997).   
4. Our other objections, just as fundamental, deal with the recommendations resulting from this Star Chamber process: the Task Force has extended its own mandate on some issues and has now proposed that fundamental changes to CTF as an instrument of cultural policy be implemented at break-neck speed without the benefit of any real public debate.  This consultation process might, of course, be perfectly reasonable even with the tight deadlines, were it not for the fact that Canadians simply do not know what the Task Force heard, what weight it granted to the information it received, and how it finally reached its conclusions.
5. We will deal with our objections to the process in the second part of our brief. We will concentrate first on the importance of the CTF as cultural instrument of the Government of Canada and deal with the main thrust of the Task Force’s set of recommendations. In doing so, we will start with the only real urgency in this so-called CTF crisis, namely the urgency for the CRTC to deprive a few large BDUs from the means of threatening once again the health of the Canadian television independent production sector by withholding their monthly payments to the Fund.

B Importance of the CTF

6. There is a broad consensus that the CTF is critical to Canadian television programming and Canadian cultural policy and that its merits can be measured both in quantitative and qualitative terms.  Every dollar allocated by the CTF triggers several more dollars in independent program production.  These productions do more than simply tell Canadian stories, create programs for our children or express our views on the world we live in – a function that is fundamental to our continued existence as a sovereign state – they employ thousands of Canadians and generate hundreds of millions of dollars in our economy.
7. Evidence of the Minister of Canadian Heritage summarized the quantitative impact of the CTF as follows:6666
Through the CTF, private and public investments …. [s]ince 1996 … have helped sustain what is estimated to be more than 21,000 jobs in the television production sector. That is close to 50% of the jobs in that sector. They have triggered $7.45 billion in production budgets, contributed $2.2 billion in funding to the production of Canadian content, and generated more than 23,000 hours of new Canadian television productions in English, French, and aboriginal languages across genres such as drama, documentary, children's and youth, and variety and performing arts.

8. Evidence of other parties noted the qualitative impact of the CTF.  It has funded
· nine of the top fifty programs in the of children and youth programming category among children aged two to eleven 
· Shania: A Life in Eight Albums, a movie of the week with 1.2 million viewers; 
· One Dead Indian, a movie of the week with 1 million viewers; 
· Degrassi: The Next Generation, an ongoing drama series that averages  737,000 Canadian viewers and has been sold to many countries around the world; and 
· Little Mosque on the Prairie, an ongoing drama series recently averaging 1.5 million viewers.

· Da Vinci’s Inquest, an ongoing drama series that in the US, received an average 3.4 million viewers, outperforming CSI: Miami in syndication.

· Programs sold nationally or internationally, including Insectia, L'Odyssée de l'espèce, Un gars, une fille and Le coeur a ses raisons, 

· English-language productions such as Making the Cut, The Eleventh Hour and Beethoven's Hair, which won 38 out of 75 Gemini Awards; and French-language productions such as Annie et ses hommes, Rumours and Ramdam, which in 2005 won 48 out of 74 Gémeaux Awards.
C The only real urgency: regulate monthly payments to the CTF properly
9. The CRTC created the CTF Task Force last February to address the crisis triggered by two privately-owned companies’ decisions to withhold voluntary monthly payments from the CTF.  The companies were Shaw and Quebecor.  When the CRTC commissioned the Task Force it said the Task Force was to “develop a consensus to resolve the concerns raised by stakeholders or, failing that, to set out possible options to resolve any remaining issues.”  (CRTC, News Release, “The CRTC creates a Task Force on the Canadian Television Fund” (Ottawa:  20 February 2007)).  We note that the “Mandate” accompanying this News Release more broadly required the Task Force “to investigate issues related to the funding of Canadian programming and the governance of the CTF”, which included but was not limited to
The most effective use of the required contributions from BDUs 

The most appropriate size and structure of the CTF Board 

The most appropriate mechanisms to deal with real or perceived conflicts of interest at the CTF.
10. In our respectful view, the three specific issues noted by the Commission’s published mandate for the Task Force may be of interest, but are unimportant compared to the specific, urgent and continued need to solve the single problem that triggered the entire CTF “crisis” last Fall:  the entirely legal withholding of voluntary monthly payments to the CTF on the part of Shaw and Quebecor (Vidéotron).  As the Minister of Canadian Heritage told the House of Commons Standing Committee on Canadian Heritage, 

The actions taken have destabilized the broadcasting sector by introducing uncertainty to the production and to broadcasters in the short term. We know that the normal production cycle has key benchmarks—steps that must be taken each year to ensure continuity with the new system. This government expects everyone in the system to play by the rules.

11. The quantitative importance of the BDU monthly payments to the CTF was described by the CTF in February 2007.  It described for the House of Commons Standing Committee on Canadian Heritage the tens of millions of dollars involved in the decisions by Shaw and Quebecor to suspend monthly payments:

… for fiscal 2006-2007 the total funding reduction is $24,900,000, net funding reduction, after recoupment revenues, unused BPE funds and reserves, is $10 million. For fiscal 2007-2008 the funding reduction from Shaw and Videotron will be $62,600,000 plus $10 million in reduced interest revenue and deficit recovery costs, for a total shortfall of $72,600,000.

12. Subsequent comments of the CRTC’s chairman to the House of Commons Standing Committee reinforce the view of the Minister, the CTF and the Canadian production industry about the importance of monthly payments.  Specifically, on 22 February 2007 Commissioner von Finckenstein told the House of Commons Standing Committee on Canadian Heritage that if large BDUs failed to submit monthly payments to the CTF, he would address the situation and resolve it by the end of August 2007:

I should add here that the obligation to make payments is annual.

The obligation to make monthly payments is by convention or custom. It's not spelled out in the regulation. So technically, neither Shaw nor Quebecor were offside in not making payments prior to August. However, the tradition had arisen that these would be done monthly on the basis of a directive from the CRTC.

So the industry had built up on the basis that there would be monthly contributions and that's how the funding arrangements were. By their withholding the monthly payments, they really caused a disarray in the industry and a lot of uncertainty, and the production for next year, which is being done right now and has to be funded right now, was in doubt. Therefore, the minister suggested in very strong words that they should pay.

I went one step further and said, if you don't pay, I will have no choice but to amend the regulations and make you pay on a monthly basis. Probably that would lead to confrontation, and I prefer to work things out.

Here there is clearly an issue. You have raised it several times over the last two years. You feel it is unaddressed. I am prepared to address it, and what I'm prepared to do is to address it quickly so that it's resolved by August 31.
  
[bold font added]

13. Given 

· the problem that allowed this crisis to occur – a regulation stipulating annual payments and a non-enforceable Circular’s stipulation of monthly payments; 

· the serious financial impact of the BDUs’ decision to comply with the regulation rather than the circular – a decision leading to a shortfall of almost $100 million for the CTF; 

· the “widespread support” expressed to the CTF “for the CRTC to amend its BDU Regulations to require contributions on a monthly basis” – a recommendation with which the Task Force agreed
  

· the apparent repeated threat on 28 June 2007 by Shaw Communications to suspend once more its monthly payments to the CTF – perhaps triggering a re-run of the crisis at the beginning of 2007
 

· the explicit commitment by the CRTC’s Chairman to amend the regulations in question if monthly payments were suspended

the CCA cannot support, and with the greatest respect, strongly opposes the Task Force Report recommendation to postpone amending sections 29 and 44 of the BDU regulations until December of this year.  If this proposal is adopted, the CTF, the Canadian cultural sector and Canadians will be no further ahead than they were in December 2006.  The CRTC must proceed immediately to amend its regulations, if the CRTC Chair’s commitment to the Standing Committee on Heritage is to be honoured.
D Rights and New Media were not part of the Task Force’ Mandate

14. The Task Force has reached conclusions and made recommendations about program rights and the funding of New Media projects.    
15. Given the understanding conveyed to parties about the Task Force “Mandate”, noted above at paragraph 9, we believe it was inappropriate for the Task Force to exceed its mandate by introducing matters unrelated to the Shaw and Quebecor’s decision to withhold voluntary monthly payments to the CTF.  The CRTC has for years declined to establish the parameters of rights’ negotiations, and in another closed-door proceeding called the New Media Initiative whose creation the CRTC’s Chairman announced in a speech, will apparently be undertaking research, reaching conclusions and making recommendations about New Media over the next several years.  With respect, therefore, we believe Task Force recommendations about these matters exceed its jurisdiction.

16. Moreover, we do not understand or agree with the rationale for the Task Force conclusion that the CTF should support new media programming.  First, as recognized by the Task Force itself, at the moment the CTF’s funding does not even meet the demand for “traditional” programming.  Second, whereas Canada’s BDUs must remit a percentage of their gross annual revenue to the CTF, neither internet service providers nor wireless telecommunications providers that offer programming elements to their customers are required to do the same, the CRTC’s having declined twice to treat them as distribution platforms for cultural content.  Third, the CRTC’s Chairman has just this past June described the impact of new media “at the moment” as “minimal”.
  Why then, should public monies that are already in great demand to fund Canadian drama be re-allocated to New Media?
17. Until the New Media issue is discussed in greater detail, in public and with more evidence, we believe this recommendation should be set aside.
E CCA objects to Task Force recommendations that transfer more public monies to private sector to produce less ‘Canadian’ content

18. The CCA has many strong reservations about the Task Force Report’s recommendations that fall within its mandate, principally because they are based on the false assumption that the BDU’s so-called ‘contribution’ is indeed a form of private, “voluntary” financial support. This misrepresentation contradicts the Task Force’ own account of how the Fund was created,
 and glosses entirely over the fact that BDUs such as Canada’s largest cable companies immediately benefited from the creation of the CTF:  not only did the CRTC set aside its proposed CAPEX sunset regulations, but it also allowed BDUs to retain forever those CAPEX increases they had received from subscribers for years before.  

19. The Task Force nevertheless appears to have relied on this incorrect view of the BDUs’ payments to the CTF to support its proposals to fundamentally change the purpose of the CTF.  These proposals would alter the CTF’s role from being an instrument of cultural policy administered by the Department of Canadian Heritage, to a more direct subsidy program for private broadcasters. 
20. We submit that the CTF does not hand out private funds “contributed” out of profits by the private broadcasting sector to support private broadcasters’ financial well-being:  rather, the CTF allocates funding received from tax payers and BDU subscribers to support the production and creation of Canadian programming and Canadian drama that the private sector otherwise chooses not to support, or to support with unacceptably low licence fees.  

21. As the Task Force itself acknowledges, the CTF is a critical instrument of Canada’s public cultural policy, to ensure that Canadians are able to enjoy well-funded Canadian content in genres that receive little commercial support, especially but not exclusively, in English-speaking Canada.  Canadian television drama in particular relies on the CTF, since the CRTC’s incentives-based policies to encourage television broadcasters to fund and broadcast more Canadian drama have not borne fruit.
22. The CRTC’s acceptance of any Task Force recommendations based on a view of the CTF as a way to transfer public monies to the private sector to reduce their expenditures on commercially successful programs subject only to the vague criterion, “programming that reflects Canadian experiences”, would be unacceptable to the CCA and would mark a dangerous precedent in how the CRTC implements Parliament’s objectives for our broadcasting system in the Broadcasting Act, 1991.

23. We therefore do not support the Task Force proposal to water down the ‘Canadian’ nature of CTF-funded programming by changing the CTF’s current points-based method of allocating funding.  The CTF achieves its objects by requiring that primetime audio-visual content receiving CTF financial support obtains 10 out of 10 CAVCO points.  In our view this is the fairest way to ensure that Canadian taxpayer and subscriber funds support truly Canadian content.  Using the 10 out of 10 criterion maximizes Canadians’ “bang for their buck”.
24. As well, one of the main reasons for establishing the 10 out of 10 requirement which the Task Force does not mention, was because the CTF’s funds were limited:  project proposals have always outnumbered the amount of public and subscriber money available.   Establishing this criterion helped the CTF to allocate its limited funds.  Reducing or softening the points-based system would in our view lead to more subjective decisions, without yielding the maximum use of Canadian resources (an important industrial objective).
25. In brief, reducing the minimum CAVCO requirement for primetime CTF-supported content from 10 down to 8 out of 10 points would grant the private sector use of more public monies to create Canadian programming that is less Canadian in nature.  This one change would make it possible for CTF-funded productions to be made without a Canadian director, writer or lead actor – positions that in particular lend Canadian audio-visual content its distinctive Canadian ‘look’ and give Canadian creators the possibility to earn a living in their own country.  The ironic result would be that Canadian monies would now be used to fund non-Canadian directors, writers or lead actors:  an entirely unreasonable result.
26. CCA acknowledges that Canadian programs, particularly drama, have generally not achieved equivalent commercial success to foreign programs, primarily from the United States.  However, the reasons that Canadian dramas do not attract larger audiences are many, including issues of budgets and production values, the lack of commitment by broadcasters to promotion, and the cable substitution rules which mean that their scheduling can be uncertain because of broadcasters’ commitments to foreign shows.  Canada’s substantially lower population base should also be considered.  While we support efforts to achieve greater commercial successes for Canadian programs, the CCA does not believe the way to do this is to divert CTF money to a private fund or to permit non-Canadians to write, direct or to appear in these programs.
27. A simple fact that does not emerge clearly from the Task Force Report is that absolutely nothing prevents Canadian broadcasters, including those that are the most profitable in this country such as Shaw and Quebecor, from allocating their own money to any programs they would like to broadcast.   We have encouraged and continue to encourage Canada’s broadcasters to do just that.  But sound public policy established to serve the larger public interest and to meet the cultural objectives set by Parliament in the Broadcasting Act (1991) should and in our view must prevent the use of public CTF monies from simply being transferred to Canada’s largest and likely most profitable broadcasters that, for the most, are controlled by the same owners as the BDUs distributing them.  In brief, the CTF exists because Canada’s private broadcasters have failed to support Canadian programming and the public interest; that public purpose should not be moulded to subsidize private interests. 
F Five principles frame CCA’s comments on the process surrounding the Task Force and the possible implementation of its Report 
28. We have framed our comments on Broadcasting Public Notice CRTC 2007-70 in terms of five familiar yet basic principles that we believe are fundamental to public policy and regulation about Canadian broadcasting:

a. Openness, to ensure that all Canadians and interested parties are able to participate in the CRTC’s licensing, regulatory and policy proceedings, on an equal footing, with respect not only to the ability to participate, but also with respect to access to the information on which interveners and the CRTC rely as evidence;
b. Accountability, to ensure that Canadians understand how the CRTC enforces its responsibilities under the Broadcasting Act, 1991, and how broadcasters meet their responsibilities under that legislation as well as under the CRTC’s licensing decisions, regulations and policies;
c. Fairness, to ensure that all parties involved with CRTC proceedings are treated equally under accepted principles of administrative law;
d. Serving the public interest, since private businesses may in general be presumed to look after themselves, and

e. Achieving Parliament’s key objective for our broadcasting system, and in particular the ability of Canadians to access diverse programming that is predominantly Canadian from broadcasting services that are owned and controlled by Canadians and in important cultural genres that are rarely commercially viable in Canada.
G CCA objects to Task Force process that apparently grants some parties more weight than others

29. Insofar as the process set out by the Commission for the Task Force is concerned, our main concern based on the five principles noted above is that the lack of a record of meetings with interested parties which occurred behind closed doors leaves the public unable to ascertain the validity of arguments being made to the Task Force. The Task Force --  having recognized  at page 5 of its Report that it “had not been able to find sufficient common ground to develop any form of consensus on the major issues” –justifies a set of very arbitrary and highly questionable recommendations by anonymous quotations from “some parties”, a “ number of parties”, “it was also noted”, etc. We are clearly very far from the openness, transparency and accountability that should characterize the CRTC processes when it acts as Parliament’s steward of the cultural objectives set in the Broadcasting Act, 1991.
H CCA response to CRTC questions

a) Please provide your general comments on the Task Force Report and its recommendations, and suggest, if need be, any further measures you deem appropriate. 

30. Given the five principles we have outlined above, we would like to note our serious concern about the process undertaken by the Commission about this matter.   Although we applaud the CRTC’s decision to solicit views about the CTF and in fact participated in the Task Force process, we did not then and do not now support the CRTC’s decision that the Task Force conduct its consultative work behind closed doors, particularly in light of the fact that the Task Force has made findings, has reached conclusions and has made recommendations that are highly debatable and which it proposes be adopted at breakneck speed over the summer period.  To draw on historical parallels, Star Chamber solutions will not stand the tests of time.
31. We are particularly perturbed by the CRTC’s rationale for a private, rather than a public, investigative process:  “[t]he work of the Task Force requires intense interaction and the utmost openness between all stakeholders, and may necessitate the sharing of confidential information. The work must therefore be conducted in confidence.”  (CRTC, Press Release, The CRTC creates a Task Force on the Canadian Television Fund (Ottawa, 20 February 2007)).  Two days after this press release was issued, the CRTC’s Chairman explained the Commission’s choice for a private investigatory panel, telling the House of Commons Standing Committee on Canadian Heritage on 22 February 2007 that, “By necessity, the work of the Task Force will be conducted in private so that concerns can be raised by all stakeholders in a frank and open manner, and without fear of retribution.” [underlining added]  
32. Does reluctance by participants to be open in public due to “fear of retribution” not imply the existence of a far more serious malaise in Canadian broadcast regulation, than the simple decision by Shaw and Quebecor to suspend voluntary monthly payments to the CTF?  We believe it does, and we believe the source of this malaise is the unaccountably high degree to which the CRTC has allowed ownership in our broadcasting system to become controlled by a very small group of very wealthy companies.   It is extremely unfortunate that the Commission appears to simply accept that stakeholders in our broadcasting system feel constrained by fear of retribution to share their views openly, and that rather than examining or attempting to remedy the source of this fear the Commission has decided to use private meetings to address the concern.  It is notable, in our view, that stakeholders such as Shaw and Quebecor do not appear to share the same fear of retribution.
33. The Commission’s choice of a “closed-door no-notes-taken process” to solicit views about the Canadian Television Fund is also a dramatic step backwards in the CRTC’s long history of inviting public comment and discussion about matters of important concern to our broadcasting system.  In our view a private hearing process such as this is inconsistent with the principles of fairness, openness, transparency and accountability with which Canadians are accustomed and have come to expect from government and independent tribunals alike.  Since the CRTC’s own, well-established and well-used Rules of Procedure already allow information to be submitted to the Commission on a confidential basis, what the CRTC really seems to have accepted without any apparent concern is that broadcasting ‘stakeholders’ consciously decide not to, or believe themselves unable to, or cannot for other unknown reasons, participate in the CRTC’s processes with “utmost openness”.   

34. Moreover, despite the CRTC’s initial description of the Task Force’ aim as one that will “develop a consensus to resolve the concerns raised by stakeholders or, failing that, to set out possible options to resolve any remaining issues”, we note that the Task Force itself has relied to an unknown degree on information that it did not receive from the 205 ‘stakeholders’ with whom it met, namely “the March 2007 report issued by the Standing Committee on Canadian Heritage and the May 2007 report issued by the Standing Senate Committee on Transport and Communications. These reports addressed many issues that fall under the mandate of the CRTC Task Force” (Task Force Report, at 5).  

35. We also note that while the creation of the CTF Task Force by the CRTC has certainly given everyone concerned, from the Minister to Canada’s largest distribution companies, room to breathe and reflect, we are now no further ahead in terms of assuring stable funding for the CTF.  As noted earlier, it was the unstable funding for the CTF caused by Shaw and Quebecor’s decision to ‘pay to rule’ by withholding their until-then entirely voluntary monthly payments until the end of the broadcast year, which precipitated the entire CTF crisis in the first place.  
36. Surely, the most accountable decision that the CRTC could now take in the public interest would be to undertake a process to amend its BDU regulation to require monthly payments.  Unfortunately, however, the Task Force’s 23 other recommendations that do not concern a monthly payment regulation, are likely to deflect attention away from the precipitating problem of non-payment, to a new problem – the purported albeit entirely unproven need to subsidize popular programming by private broadcasters.  

37. While Broadcasting Public Notice CRTC 2007-70 now invites comments on the CTF Task Force findings, a two-phase, combined private-public comment process is neither open, nor transparent, nor accountable:  what is worse, it is simply unfair.  How could it not leave the CTF’s staff, management and directors of the CTF wondering just what arguments, evidence and commitments have been made and presented privately to the CRTC’s Task Force members?  In the absence of any evidence beyond the reporting of anonymous views, how are they to respond to allegations made about the CTF?  Would any CRTC radio, television or distribution licensee readily acquiesce to this method of assessing its performance to address serious complaints levied against it?   A nothing-written, nothing-transcribed private consultation such as this scarcely serves as an inherently trustworthy basis for a well-informed and vigorous debate about an important mechanism for subsidizing Canadian television broadcasters’ acquisition of programming content.

38. We also note that the Task Force itself appears to have relied on at least one basic assumption without offering any evidence to support its validity, or indeed its meaning, namely that the “Canadian broadcasting system operates in an increasingly competitive global environment” (at page 19).  We are unclear what the Task Force means by the “Canadian broadcasting system”:  the broadcasters licensed or exempted from regulation by the CRTC, or the programming that originates and is broadcast within Canada?  Yet apart from the information it says it has summarized from the 205 ‘stakeholders’, the Task Force appears to use this assumption to support its recommendation for fast-tracked changes to the CTF, and for what seems to be a more market-driven approach to increased public subsidization of private television broadcasters’ and ISPs’ programming expenses.  
39. We also wonder what evidence the Task Force reviewed to support the view that our broadcasting system operates in a global environment, given that 
· The CRTC limits the access by non-Canadian broadcasting services to Canadian broadcasting distribution services, both through its approval process for new foreign services and its current linkage rules
· Only Canadians may be licensed to operate broadcasting services in this country 
· In 2006 licensed Canadian broadcasters derived 91% of their revenues from the sale of air time to advertisers seeking to reach as many Canadians as possible, and obtained only 3% of their revenues from program syndication
· By regulation, the television programming broadcast by services licensed to operate in Canada must be predominantly Canadian, and
· Comparatively few broadcasters own, control or operate broadcasting services outside of Canada?
· Concentration of ownership in the audiovisual sector has increased substantially, even with the past few years, with the same shareholders holding ultimate control over over-theair broadcasting undertakings, specialty services, BDUs, DTH and so-called “new media”.
In reality, those who produce and/or distribute Canadian programming for sale internationally may operate world-wide, but our broadcasting system itself does not.  
Taking this assumption for granted distracts attention from the simple fact that in Canada, private television broadcasters need not pay full freight when it comes to program licence fees, but may instead rely on program producers to apply for public monies to subsidize private broadcasters’ licence fees.  The CTF exists to support the creation and production of high-quality indigenous Canadian content and drama that could not otherwise be made available to Canadians – because Canada’s private broadcasters have been allowed not to do so.
40. The CCA is in addition very concerned about the Task Force’ conclusion at page 10 that the CTF requires more market-driven objectives, and that the CTF should assist both producers and broadcasters to develop hits.  
41. With respect, in our view the phrase ‘market-driven’ is so value laden, that challenging the concept and its application these days becomes tantamount to attacking parenthood and apple pie.  Rather than ‘market-driven’ CTF funding, however, what the Task Force really seems to be proposing is the formalization of greater financial support by Canadian taxpayers and distribution subscribers for popular programming aired by broadcasters so as to meet diluted CRTC’s regulations for Canadian content.   What evidence shows that these subsidies will actually serve the public interest, given that the CRTC’s has now abandoned regulatory limits on OTA television advertising, an act that presumably will maximize advertising income for the most popular programs?  At page 10, the Task Force provides no clear evidence for its conclusion that “the two remaining essential requirements, namely that the project be shot and set primarily in Canada and that the project speak to Canadians about, and reflect, Canadian themes and subject matter, are, in the view of the Task Force, unnecessary for more market-driven Canadian productions.”  What led to this conclusion? Who advanced it and for what reasons? In exchange for what?  We simply don’t know – and in fact will likely never know, since the Task Force apparently did not record or transcribe any of its private meetings.

42. What we do know is that the Task Force has noted at page 11 that 
[a]large number of parties expressed the view that the CTF’s program guidelines have become excessively complex and restrictive.

Examples given were the requirement for 10 out of 10 Canadian content points, the requirement that the project be shot and set in Canada, the fact that pilots funded through the CTF must be broadcast regardless of their quality, and requirements that restrict the negotiation of other rights.

Parties appearing before the Task Force may have indicated their belief that these requirements are onerous, but they apparently presented no evidence to establish that they are “unnecessarily complex” or “restrictive”.  Surely an alternative view is that any complex or restrictive CTF program guidelines are necessary for the CTF to achieve the objectives set out in its agreement with the Minister of Canadian Heritage.  In fact, this is precisely what the Task Force heard in particular from producers, who as the Task Force noted, “made the point that many of the complex guidelines serve to protect the producers’ interests in their negotiations with broadcasters”.  Why did the Task Force apparently decide to grant little weight to the informed and presumably expert opinions of Canadian producers who actually work with the CTF guidelines day to day?  We do not know. What specific evidence led the Task Force to conclude that Canadian tax payers and Canadian BDU subscribers should “contribute” (to use the term most often used by the Commission to describe broadcasters’ purchase and licensing of Canadian programming) financial support to  Canada’s broadcasters to air programming that is less identifiably Canadian, than the programming these Canadians now support?  We do not know.
43. It is therefore entirely unclear to us why the Task Force has concluded that the CTF should use a more market-driven approach that will obviously result in programming funded by Canadians that is less identifiably Canadian than such programming is now.  
44. Our confusion is heightened by the Task Force conclusion at page 11 that Quebecor’s licensed VOD service in Quebec logged nearly 20 million orders for VOD programs in 2006, of which the “vast majority were for Canadian productions”.  This evidence simply does not support the conclusion that the CTF’s existing approach to funding is in any way inadequate and that it should become somehow more ‘market-driven’:  rather, it supports the conclusion that Quebecor’s Canadian VOD programming is already popular and does not require additional assistance from a publicly-supported programming Fund.  After all, surely the correct “market-place” decision to support this VOD programming would be for Quebecor itself to invest more heavily in this programming – not to solicit further public subsidy for a successful component of a business that exists to meet the private interests of its shareholders.  (Because if broadcasters want to rely on public subsidies, can they truly be said to be operating in a global, competitive marketplace?)  Accepting this recommendation without clear evidence for its need is neither open nor accountable. 
45. And with respect to assistance to broadcasters in general to develop programming hits, the CCA reminds the Commission that Canada’s private broadcasters have enjoyed the many benefits accruing from regulatory streamlining, flexibility and incentives for well over twenty years.  Streamlining, flexibility and incentives notwithstanding, these broadcasters have for several years spent more on foreign programming content than on Canadian content, behaviour that does not in our view meet the basic objective of the Broadcasting Act, 1991 requiring predominant use of Canadian resources.  And in the case of Canadian drama in particular, incentives and streamlining over the last seven years have widened the spending gap between foreign and Canadian drama:  where foreign drama expenditures were 4.9 times larger than Canadian drama expenditures in 1999, in 2006 they were 6.7 times larger.

46. Surely – in the absence of any evidence that this ‘streamlining’ has resulted in more, better-funded Canadian programming – the Commission cannot seriously believe that yet more streamlining and more incentives to private broadcasters will now achieve what the past twenty years and specific incentives of the past seven years have failed to achieve?
47. What has been required and continues to be required is assistance to producers to compensate for the abnormally low licence fees granted by these broadcasters.  The reality is that nothing in the CTF structure prevents Canada’s private broadcasters from financing popular 6-point, 7-point, 8-point, or 9-point Canadian programming or drama on their own, or from assisting Canadian producers in applying for licence-fee subsidies for 10-point Canadian programming or drama.  
48. To conclude with respect to the dilution of the current 10-point system, we note that in CRTC, Structural Public Hearing, Public Notice CRTC 1993-74 (Ottawa, 3 June 1993) the Commission itself undertook a lengthy public process which led it to emphasize the importance of creating and broadcasting “distinctive, indigenous programming with which Canadians can identify”, since it was only by providing this programming that “Canadian programming undertakings will be distinguishable amidst the vast number of programming choices that new technological developments will make possible.“  Reducing the number of points from 10 to 8 will substantially lower the distinctive and indigenous nature of programming subsidized by taxpayers and distribution subscribers living in Canada.  The CCA fundamentally opposes this dilution on the ground that it does not clearly serve the public interest, but rather clearly serves private interests, and specifically those of broadcasters availing themselves of these public monies to fund programs designed to be popular, but not necessarily clearly Canadian.   
49. Last but not least, we are concerned about the Task Force Report recommendation concerning governance.  Task Force recommendation 14 is that “[t]he Chair and President and CEO of the CTF Board should be nominated from the independent Board members or from those members representing contributors. …”  Given the concerns expressed in particular by Shaw about accountability, we do not support this proposal.  We would support a proposal that the CTF’s chair, president and CEO be nominated from independent Board members, but not by members representing “contributors”.  
The CTF’s Board of Directors currently consists of 20 persons nominated by the member organizations.  The seats allocated to the CCTA are an issue, since the CCTA no longer exists.  Rather than simply re-allocating these CCTA seats to other parties, however, the Task Force recommends granting BDUs an additional place on the Board.  This would grant broadcasters dominance on the CTF Board, with a total of 10 seats compared to the 5 seats of producers and the 5 seats of Canadian Heritage (which, presumably, represents Canadian taxpayers).  Fewer ‘independent’ members appear to be provided for.  Regrettably, this proposed allocation of Board Directors gives the appearance of conflicts of interest by broadcasters, and in reality a preponderance of seats in which some interests appear to be represented more than once (members of the CAB, for instance, include broadcasters with programming and distribution interests).  We do not support the Task Force recommendations in this area.
50. Insofar as conflicts of interests are concerned, we note that the CTF has received a clean bill of health.  Ideally, however, no Director should be affiliated with companies or interests that receive CTF support, and ideally such a Director should recuse himself or herself from such decisions.  The expertise of such Directors suggests that they should always participate in CTF policy-making, however.

b) Please suggest specific language as appropriate for the proposed amended sections 29 and 44 of the BDU Regulations, particularly regarding the objectives that would be appropriate for a more market-based, private-sector funding stream.

51. The CCA does not agree with the Task Force proposal to include policy-prescriptive or –descriptive language in sections 29 and 44 of the BDU Regulations, to describe the objectives of the CTF and the monies allocated to be allocated to the CTF by BDUs.   
52. Although other countries may include normative language in their regulations, it is our understanding that in Canada regulations are legally-binding rules of conduct that are imposed on those who are regulated, and are of general application.
  Policy-prescriptive or –descriptive language has little place in Canada’s regulations and is therefore best reserved for general policy documents or notices issued by the CRTC if it seeks to amend its regulations.  
53. In particular, and with the greatest respect, we disagree entirely with the proposal that philosophical motives related to political ideology should be formally linked to the regulations that govern our broadcasting system.  
54. In our view, the only changes the Commission should make involve the description and timing of BDUs’ mandatory payments:  
a. In terms of calculating the amounts involved, we propose a change in wording from “contribute”, to “remit”, a verb that more accurately describes the action in question, and reflects the language used in CRTC Circular 426.  
b. We also propose the use of consistent language between land-based and DTH BDUs; section 44 enables DTH BDUs to remit contributions in excess of 5% for Canadian programming and we believe land-based BDUs should have the same opportunity to do so.  
c. Insofar as timing is concerned, the amendments we propose reflect the business-like requirement for monthly, rather than annual payments.  As the Task Force Report noted, the Task Force “heard widespread support for the CRTC to amend its BDU Regulations to require contributions on a monthly basis.”
d. Finally, as a possibility exists that the same decision by certain large BDUs to stop monthly payments to the CTF might be repeated at a future date with respect to community programming undertakings, we propose that any changes made concerning the CTF also be changed concerning community programming undertakings.  
55. With the preceding explanations in mind, we propose the following italicized amendments to sections 29 and 44 the CRTC’s BDU Regulations:

29. (1) In this section, "contribution to local expression" means a contribution made in accordance with Public Notice CRTC 1997-25, entitled New Regulatory Framework for Broadcasting Distribution Undertakings. 

(2) If a licensee is required under this section to make a contribution to Canadian programming, it shall remit
(a) to the Canadian production fund at least 80% of its total required contribution; and 

(b) to one or more independent production funds, the remainder of its total required contribution. 
 (3) Except as otherwise provided under a condition of its licence, if a licensee had fewer than 20,000 subscribers on August 31 of the previous broadcast year and does not distribute its own community programming on the community channel, and if a community programming undertaking is licensed in the licensed area, the licensee shall remit no later than the fourth day of each month, a contribution of not less than 5% of its gross revenues derived from broadcasting activities in the preceding month, to the community programming undertaking.
(4) Except as otherwise provided under a condition of its licence, if a licensee had 20,000 or more subscribers on August 31 of the previous broadcast year and does not distribute its own community programming on the community channel, and if a community programming undertaking is licensed in the licensed area, the licensee shall remit no later than the fourth day of each month, a contribution of not less than 5% of its gross revenues derived from broadcasting activities in the preceding month, to Canadian programming and shall also remit no later than the fourth day of each month, a contribution of not less than 2% of its gross revenues derived from broadcasting activities in the preceding month to the community programming undertaking.

(5) Except as otherwise provided by a condition of its licence, if a Class 1 licensee had fewer than 20,000 subscriber on August 31 of the previous broadcast year and distributes its own community programming on the community channel, the licensee shall remit no later than the fourth day of each month, a contribution of not less than 5% of its gross revenues derived from broadcasting activities in the preceding month, less any contribution to local expression made by the licensee in the preceding month.

(6) Except as otherwise provided by a condition of its licence, if a Class 1 licensee had 20,000 or more subscribers on August 31 of the previous broadcast year and distributes its own community programming on the community channel, the licensee shall remit no later than the fourth day of each month, a contribution to Canadian programming not less than the greater of

(a) 5% of its gross revenues derived from broadcasting activities in the preceding month, less any contribution to local expression made by the licensee in the preceding month, and

(b) 3% of its gross revenues derived from broadcasting activities in the preceding month.

(7) Except as otherwise provided by a condition of its licence, if a Class 2 licensee distributes its own community programming on the community channel, the licensee shall remit no later than the fourth day of each month a contribution of not less than 5% of its gross revenues derived from broadcasting activities in the preceding month to Canadian programming, less any contribution to local expression made by the licensee in the proceeding month.

(8) Except as otherwise provided by a condition of its licence, if a licensee does not distribute its own community programming on the community channel and if no community programming undertaking is licensed in the licensed area, the licensee shall remit no later than the fourth day of each month a contribution of not less than 5% of its gross revenues derived from broadcasting activities in the preceding month to Canadian programming.
44. (1) If a licensee is required under this section to make a contribution to Canadian programming, it shall remit 

(a) to the Canadian production fund at least 80% of its total required contribution; and 

(b) to one or more independent production funds the remainder of its total required contribution. 

(2) A licensee described in subsection 44(1) shall remit a contribution to Canadian programming no later than the fourth day of each month an amount not less than 5% of its gross revenues derived from broadcasting activities in the preceding month.
(a) (revoked).
(b) (revoked).
56. In presenting its proposed and its final amended regulations, we recommend that the CRTC give Canadians a clear (and hence open and accountable) description of the history underlying the CTF:  in particular the relationship between the CRTC’s decision in 1993/94 to help create a funding mechanism for the CTF’s predecessor based on the sunset CAPEX provisions.  The CRTC had previously determined that subscriber rate increases it had granted in full or in part to pay for BDU capital expenditures, should not continue indefinitely, since this would mean that subscribers would still be paying for private companies’ capital projects after these had been completely expensed.  The CRTC agreed to suspend its sunset provision for CAPEX, by allowing cable companies that remitted half their CAPEX rate increases to the CPF (which became the CTF), to retain the other half.  We understand that in 1995, 129 cable companies remitted $27.9 million to the CPF – and presumably retained the other $27.9 million for their own purposes. 
   We also understand that Shaw’s 1997 CPF expenses apparently amounted to $5 per subscriber, for an estimated total of just over $7.5 million. 
  To paraphrase a well-known foreign film, we believe that an open, accountable and transparent decision by the CRTC concerning CTF funding should “follow the money” by providing estimates of the initial amounts at stake in the original sunset CAPEX regulation.  This would enable Canadians to gain a greater appreciation of what BDU broadcasters with program origination undertakings have already gained financially from the CTF’s creation, and would gain in addition if they are allowed to use even more CTF funds to subsidize their own, less-identifiably Canadian programming.  
57. In brief, the CTF was a mechanism created to provide distribution undertakings – that are also broadcasters under the Broadcasting Act, 1991 – with a way to fund clearly identifiable Canadian broadcast programming, not to provide these broadcasters with a way to fund more directly more industrial Canadian programming distributed by broadcasters or online.  Not incidentally, it seems that BDUs such as Shaw and Quebecor also benefited from this arrangement, by being allowed to retain millions of dollars for their own purposes that they would otherwise have been required to remit back to subscribers.
58. Any subsequent CRTC notice on this matter should also describe the nature of the relationship between the federal government and the CTF, as well as the federal government’s welcome decision to provide additional financial support to the CTF.  On 22 November 1996, the CTCPF wrote the CRTC to ask the Commission to transfer its oversight of the CPF to the Department of Canadian Heritage, and that the CRTC subsequently did so in December 1996.
  We understand that the CTF’s Board receives “[p]ublic policy direction … exclusively from the Minister and the Department of Canadian Heritage”. 
  The importance of Heritage Canada’s relationship with the CTF is highlighted at page 15 of the Task Force Report when it confirms that Heritage Canada officials told it that “any change to the existing Contribution Agreement would require the approval of the Treasury Board [and that c]hanges to the current structure of the CTF Board would have to be approved by Cabinet.”

59. In fact, when the Chair of the CTF Board of Directors addressed the House of Commons Standing Committee, he explained that

… Once the policy supervision of the fund was transferred in 1996 to the Department of Canadian Heritage from the CRTC, the fund has operated under a series of contribution agreements with the department.

The contribution agreements contain approximately ten overriding policy directions that govern our operations. We have a list of them in the document we have provided to you. These policy directions look simple and straightforward to administer, but they are not. They are quite complex, and require a tremendous amount of expertise to figure out how to implement. That's why the CTF's governance structure was intended from the outset to bring the very best industry expertise to the table in the original CRTC public notice.

Failing to provide Canadians with some explanation of the presence of industry expertise on the CTF’s board is, in our view, neither open, accountable nor fair. 

60. Finally, we must respectfully disagree with the Task Force’ view at page 19 that the CRTC “has the ability to take certain independent actions to clarify the purpose and timing of these contributions.”  First, of course, the CRTC’s ability to “take certain independent actions” is legally bounded by the jurisdiction granted to the Commission under the Act.  Second, while the CRTC should explain how the CTF was formed and why, and should amend its BDU regulations to reflect the voluntary monthly payment scheme, responsibility for the CTF’s purpose no longer rests with the CRTC, but with the Minister of Canadian Heritage.  With respect, we do not believe it would be appropriate for the Commission to speak for the Minister.  Third, since the CRTC specifically and publicly relinquished its role with respect to CTF operations more than ten years ago,
  we do not understand why it would now effectively re-impose its quasi-judicial supervision over the CTF.
c) Please provide your comments on the Proposed Implementation Schedule and feasibility of the proposed timeframe. Suggest, if need be, an alternative timeframe for when the changes should, practically, come into effect, including any transition measures that may be necessary.

61. The Task Force Report recommends that the CRTC address the problem of its poorly-worded Canadian program funding regulation in December 2007, “[i]f the CRTC determines that the responses from the CTF are acceptable, [by publishing] draft regulatory amendments (including objectives for private sector contributions to the CTF and requirement for monthly payments).”

62. Insofar as the timing of a regulatory amendment is concerned, rather than waiting until December 2007 the CCA strongly recommends that the Commission proceed immediately to issue a public notice now with proposals to amend sections 29 and 44 of the CRTC’s BDU Regulations.  After all, this regulatory amendment appears to be one of the few ideas that received widespread support from those able to meet with the Task Force:  in contrast, only two of these meeting with the CTF (Shaw and Quebecor) appeared likely to have opposed such an amendment.  (Unfortunately, we really do not know who opposed or supported what, because the Task Force meetings were conducted in secret and without notes or a transcript.)  Changes to the CTF functions or governance may still occur after the regulations are amended – but failure to ensure that monthly payments are remitted to the CTF NOW simply enables these two large BDUs to continue to wield millions of dollars’ worth of financial leverage over Canada’s production sector, and perhaps into a second broadcast year with Mr. Shaw’s June 2007 threat noted earlier.
63. Would not delaying this regulatory amendment mean that Canadians’ interest in high-quality and well-financed Canadian programming, and the interests of Canadian writers, producers, directors and actors in creating this programming, have all been outweighed by the explicit interest in two cable companies in having taxpayers and their own subscribers ‘contribute’ to these companies’ programming?

64. As we told the House of Commons Standing Committee on Canadian Heritage last spring, the simple fact is that the CRTC’s regulation is poorly-worded with respect to the CTF’s current financial needs, and clearly allows broadcasting distribution companies to remit these payments once a year, and the simplest solution is to amend that regulation at the earliest opportunity.
65. At a minimum, we believe the CRTC should 
a. Immediately issue a Public Notice asking for comment about an amendment to the BDU regulations to require monthly payments to the CTF as proposed by the Task Force in recommendation 20, and

b. postpone its decisions about other  CTF Task Force recommendations until after it has reached its conclusions about the concentration of ownership proceeding, and perhaps even after the CRTC’s closed-door New Media Initiative has concluded its research about new media.
66. Insofar as the Task Force Report recommendation that it is for the CRTC to determine whether the CTF’s responses are “acceptable”, we believe determining the ‘acceptability’ of the CTF’s responses is not within the jurisdiction of the CRTC.  Our answers to questions d), e) and f) provide greater detail about this issue.

d) Please provide your suggestions on how the Commission should monitor and/or enforce compliance by affected parties so that the objectives are met. In providing your comments on these amendments, please also be sure to indicate any differences that you would consider necessary to reflect the realities of the English-language, French-language, or other television production sectors.

67. We believe that the CRTC is entitled to and must enforce compliance with its regulations and licensees’ conditions of licence.  It is our understanding that as presently worded, no licensee is in breach of the CRTC’s regulatory requirement to remit specified amounts to the CTF.  Presumably the CRTC would also enforce an amended requirement to remit such payments each month, using the enforcement powers explicitly granted to the Commission under the Act – specifically, those granted in subsection 32(2) (“Contravention of regulation or order”) and section 33 (“Contravention of conditions of licence”).
68. We understand that responsibility for ensuring that CTF objectives are met now lies with the CTF’s Board, Canadian Heritage, the Auditor General, the Treasury Board and Parliament.  The CRTC relinquished its authority over the CTF just over ten years ago. 
  We understand that it was a representative of Shaw who suggested that the CTF could in any way be viewed as Shaw’s partner:

Let me also speak to CTF accountability. The CTF was created as a public-private partnership, but the CTF is not our partner and it has never been accountable. If we were an equal partner in the process, we would participate in the decisions about how our subscribers' money is spent.

69. We believe this description is quite correct:  Shaw is not CTF’s “partner” and it is not an “equal partner” with Canadian taxpayers and the government of Canada.  Shaw is a regulated broadcaster required under Canada’s broadcasting legislation to support the production, creation and distribution of Canadian content.  

70. Determining that the CTF should in any way be accountable to private sector ‘contributors’ that do not actually remit their own profits or dividends, but merely re-allocate a portion of the payments made by subscribers, is in our view not only unnecessary, but also offensive.  Accountability to private sector companies that fund public programs implies that those who pay, should have a say:  should every large taxpayer in Canada be entitled to reports about the use of that taxpayer’s legally-required payments?  
e) It is important that the production funding support not only continue to be available but that it demonstrably is meeting the new objectives to be established. How best could the Commission ascertain that the objectives are being met? The Task Force proposes annual reports broken out by performance envelopes. Would these monitoring measures be sufficient? Are there other measures that could be more appropriate in rendering more transparent the activities of parties that access CTF and other productions funds? What criteria should the Commission employ in measuring audience success? Please comment on what are the best criteria and monitoring measures in your view.
71. Ensuring that the CTF’s objectives are met may be of interest to the CRTC, but is no longer within its jurisdiction.  The Commission yielded any supervisory interest in the CTF in December 1996. 
  In our view, the Commission’s question suggests the CRTC now believes it may regain some type of quasi-judicial supervision over the CTF, a position with which the CCA disagrees.
72. Ascertaining whether the CTF’s objectives are being met is first and foremost a matter for the Minister of Canadian Heritage and the Board of Directors of the CTF.  Given the important role of taxpayer funding, reviewing the degree to which the CTF’s objectives are being met may also be of concern to the Auditor General.  Ideally, any new assessment mechanisms should be designed for complete public disclosure, to ensure openness, fairness and accountability, and to ensure that Canadians’ interests – rather than the interests of a handful of private companies – are being served.  
 f) What role, if any, should the Commission play in resolving any future disputes that may arise between the CTF and its contributors, and/or between the fund and its recipients. Please explain your rationale for any Commission involvement, as well as the process(es) under which any such dispute resolution would take place.

73. We appreciate the CRTC’s prompt insertion of itself into the dispute resolution process underway between two major BDUs and the CTF since last Fall.  As we stated earlier, however, we believe the closed-door, secret-consultation process chosen by the Commission was fundamentally flawed and does not meet basic principles of openness, accountability, fairness, and service in the public interest. This belief has been reinforced by the highly questionable conclusions and recommendations in the report produced by the Task Force.
74. As noted above, we believe that responsibility for the functioning of the CTF properly rests with the CTF’s Board, the Minister of Canadian Heritage and Parliament.  If the CRTC is directed by these three parties to undertake dispute resolution procedures in the future, we believe that such procedures should meet the five criteria we noted above to ensure that they are open, accountable, fair, serve the public interest, and achieve Parliament’s main objective for our broadcasting system – namely, the creation and distribution of high-quality, well-funded, Canadian content.

I Conclusions

75. The CCA’s main concern is that adoption of the Task Force Report recommendations, including its proposed timetable, will delay resolution of the immediate and continuing crisis in Canadian television funding.  
76. Despite the Commission’s best efforts, and the best efforts of its Task Force members, Shaw Communications has again threatened as recently as one day before the Task Force Report’s publication to cease its monthly payments to the CTF.  
77. In line with the CRTC Chairman’s 22 February 2007 commitment with respect to non-compliant BDUs that “if you don’t pay, I will have no choice but to amend the regulations and make you pay on a monthly basis”, the CCA strongly recommends that the Commission proceed by issuing a Public Notice no later than August, to seek public comment on an amendment to its BDU regulations which will ensure the remittance of monthly payments to the CTF. As we said earlier, all other recommendations of the Task Force which fall within its original mandate should be set aside for the time being, until such time as a truly public debate on them can take place.
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