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Mr. Robert A. Morin

Secretary General
By hand and

CRTC
By e-mail  

Ottawa, ON

K1A 0N2

Dear Mr. Morin,


Re:  
CRTC, Diversity of Voices Proceeding, Broadcasting Notice of Public Hearing CRTC 2007-5 (Ottawa, 13 April 2007)

The CCA is pleased to submit its comments on the proceeding noted above.

We intend to submit our comments electronically.  In the event that we are unable to do so, our submission will be delivered by hand, and conveyed electronically to you at the earliest opportunity,

Sincerely yours,
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Alain Pineau 
National Director 
Canadian Conference of the Arts

Mr. Robert A. Morin

Secretary General
 

CRTC

Ottawa, ON

K1A 0N2

Dear Mr. Morin,


Re:  
CRTC, Diversity of Voices Proceeding, Broadcasting Notice of Public Hearing CRTC 2007-5 (Ottawa, 13 April 2007)

  Introduction
1. The Canadian Conference of the Arts (CCA) is Canada’s oldest and largest arts advocacy and cultural policy development organization.  Founded in 1945, it is a non-partisan organization that currently speaks on behalf of over 250,000 Canadian artists, creators and cultural professionals, and their organizations, in matters of cultural policy and cultural content.  This constituency group of ‘stakeholders’ drives the engine of Canada’s broadcasting sector: without the content they provide, Canada’s communications pipes would be half-empty, carrying only the content offered by other people living in other countries.

2. As a major employer, the cultural sector is an important segment of the Canadian economy.  The audiovisual components of that sector are of particular importance.  Unlike any other segment of our economy, only communications media have the opportunity to do more than make and sell goods or provide services.  

3. Communications media must also facilitate Canadians’ access to programming that reflects Canadian values, issues and stories.  Canada’s communications media are vital to our democratic, constitutional system of government, acting as a necessary mirror, monitor and critic of our government and society itself.

4. Through its broadcasting policy for the nation, Parliament has clearly established that Canadians are entitled to have access to programming of high quality using predominantly Canadian resources.  Even more specifically, they are entitled to programming that reflects their communities, their regions and their country; to programming offering diverse opinions on matters of public concern, and to programming of a wide variety of genres.  

5. We believe, like many others, that highly-concentrated media ownership structures limit the diversity of programming content to which Canadians are entitled by law.

6. We would therefore like to express our appreciation to the Commission and its Chairman for agreeing in mid-March of this year to hold a separate proceeding to address the concerns raised by more concentrated ownership in broadcasting.  Initially, of course, the Commission had planned to hold a combined policy-transfer of ownership proceeding within a very short window.  In our view – and, we are pleased to see it must also have been the Commission’s view – attempting to deal with such an important issue at the same time it dealt with the massive purchase of CHUM by CTV would have given very short shrift to the idea of properly canvassing Canadians’ views about more concentrated media ownership and its possible benefits for Canadians.

7. We would also like to express our appreciation to the CRTC and its members for actually proceeding with this hearing, rather than a different process such as that used for the CTF.  That process required “intense interaction and the utmost openness between all stakeholders, and may necessitate the sharing of confidential information. The work must therefore be conducted in confidence.”
    We were concerned when the Commission described the CTF process in this way, and even more by the Chairman’s explanation for a private, secret process.  He told the House of Commons Standing Committee on Canadian Heritage on 22 February 2007 that, “By necessity, the work of the Task Force will be conducted in private so that concerns can be raised by all stakeholders in a frank and open manner, and without fear of retribution.” 

8. The chairman’s tacit acceptance that ‘stakeholders’ fear retribution if they disclose their views about the CTF publicly raises two concerns.  

9. The first concern is that reluctance by participants to be open in public due to “fear of retribution” implies the existence of a very serious problem in Canadian broadcasting, beyond that of the decision by two of Canada’s largest cable companies to suspend voluntary monthly payments to the CTF.  

10. The second concern is that the Commission appears to place growing faith in unnamed ‘stakeholders’ in our broadcasting system.  This faith is reflected in the CRTC’s current 3-year workplan that it apparently developed in consultation with these unnamed stakeholders:

CRTC 3-YEAR WORK PLAN 2007-2010 <http://www.crtc.gc.ca/eng/ BACKGRND/plan2007.htm>

Chairperson’s Message

I am pleased to present the CRTC 3-year work plan for the period 2007-2010.

The communications industry is changing at a rapid pace.  During the next three years, the Commission will be challenged to respond to unprecedented developments in the broadcasting and telecommunications sectors.  And the Commission will respond.

This 3-year work plan follows a series of stakeholder consultations held to identify the major issues that will emerge over the next few years.  It is our goal to anticipate the environmental, social, economic and technical issues that will have an impact on all of our stakeholders. 

…

I invite you to review the plan and work with the Commission to keep our initiatives current and timely.

Konrad von Finckenstein

(bold font added)

While we appreciate the Chairman’s invitation to work with the Commission to keep its initiatives timely, the practical fact remains that participating after the Commission has already issued its 3-year workplan is unlikely to achieve significant effects.  

This is not the first time the Commission has announced its reliance on unknown stakeholders.  We note that the Commission’s “New Media Initiative” at this point also appears to be structured in the same, behind-closed-doors fashion.  We would at this time, however, like to express our respectful concern that the Commission seems to be encouraging what is effectively two-tier openness: the premium tier being reserved for ‘important stakeholders’ with whom the Commission appears to consult as a matter of routine, in and outside public hearings, and then the basic tier of stakeholders whose requests to appear before the Commission on ‘public days’ to make their 10-minute pitches one by one, or more recently, lumped together in a kind of proletariat ragout, are granted. 

11. This said we also have some preliminary concerns about this process.  We have framed these concerns in the context of five basic principles that are fundamental to public policy and regulation about Canadian broadcasting.   Reasonable people, we believe, would accept these principles as a principled foundation from which the Commission should perform its role as Parliament’s steward, so to speak, of our broadcasting system.

CCA’s Five Basic Principles

Openness, to ensure that all Canadians and interested parties are able to participate in the CRTC’s licensing, regulatory and policy proceedings, on an equal footing, with respect not only to the ability to participate, but also with respect to access to the information on which interveners and the CRTC rely as evidence;

Accountability, to ensure that Canadians understand how the CRTC enforces its responsibilities under the Broadcasting Act, 1991, and how broadcasters meet their responsibilities under that legislation as well as under the CRTC’s licensing decisions, regulations and policies;

Fairness, to ensure that all parties involved with CRTC proceedings are treated equally under accepted principles of administrative law;

Serving the public interest, since private businesses may in general be presumed to look after themselves, and

Achieving Parliament’s key objective for our broadcasting system, and in particular the ability of Canadians to access diverse programming that is predominantly Canadian from broadcasting services that are owned and controlled by Canadians and in important cultural genres that are rarely commercially viable in Canada. (When broadcasters seek permission to concentrate ownership, they will frequently argue they need to be bigger in order to have the resources needed to invest in the high cost programs, such as television drama.  Yet, outside the contributions that flow from the Benefits Packages, there is little evidence to demonstrate that more drama production has actually occurred as a result of concentration.  This issue needs to be tackled somewhere in the brief.)    

Why has the CRTC not given Canadians any information about concentration of ownership?

12. As indicated by our letters to the Commission urging that it hold an ownership hearing separate from CTV-CHUM, we welcome the opportunity provided by the CRTC to comment on the Commission’s media ownership policies.  Our enthusiasm is only tempered by our strong concerns about the lack of current data about the level of concentrated media ownership, its changes over time, and the nature of concentrated ownership’s impact on our broadcasting system.  We believe that it would have been appropriate for the CRTC to provide Canadians with useful information before inviting them to comment on the important issues raised by the Commission’s Notice.  

13. Unlike earlier proceedings – such as the CTF, in which a great amount of detailed information was available publicly, even if not through the CRTC but rather through the work of the House of Commons Standing Committee on Canadian Heritage – the Commission has offered Canadians very little quantitative information about this proceeding.  The lack of openness concerning basic information about ownership in this proceeding is likely to restrict the public’s ability to assess and respond to the CRTC’s many questions on ownership.

14. So, for instance, although we assume the Commission would know the answer to questions such as these, the public does not:

· How has media ownership changed over time in Canada?

· Do large ownership groups spend more on and exhibit more Canadian content than smaller groups or individual owners?

· Do large ownership groups employ more or fewer people to produce Canadian programming than smaller ownership groups?

· Do large ownership groups broadcast more individual Canadian programs than smaller ownership groups?

· Do cross-media ownership groups offer more or less promotional support to Canadian content than ownership groups without cross-media ties?

· Do cross-media ownership groups allocate more people to produce Canadian programming than ownership groups without cross-media ties?

· Is the number of independent producers from whom broadcasters acquire their programming content increasing over time?  Do large ownership groups use independent producers more than smaller ownership groups?

· Are broadcasters’ expenditures on independent productions increasing over time?  Do large ownership groups spend more on independent productions than smaller ownership groups?

15. Quite frankly, we were surprised by the lack of information provided by the Commission in this regard, considering that since 1986 different reports by Committees and Task Forces alike have criticized the lack of empirical knowledge about consolidated media ownership and its positive or negative effects.  While it may at one time have been reasonable for an agency such as the CRTC to rely on public interest groups or organizations such as CCA to gather the resources necessary to undertake this research ourselves, that time no longer exists.  

All governments have addressed their need to manage their resources over the last decade, and funding of public interest organizations has not been exempt from financial restrictions.  In brief, if times have changed for our broadcasting system, it is equally true that times have also changed for organizations like CCA.  

In our view, if the Commission is willing to tailor its policies to support private broadcasters’ needs, it is only fair that the Commission also ensure that it supports the public’s ability to participate in complex proceedings such as this.  

16. In fact you may recall that CCA wrote the Commission last Fall to seek very basic information about the financial performance of individual television stations.  The information we sought has been disclosed for individual stations in the past in the context of licence renewals.  Since the 1990s, however, useful empirical information has become something of a distant memory.  Having this information last Fall would have given us the time we needed to analyze the data with our limited resources.  The Commission denied that request, however, and while we are pursuing the matter in another venue, this lack of basic information has obviously limited our research.

In the recent CTV-CHUM purchase hearing, it was recommended that some of the ‘benefits’ broadcasters must return to the broadcasting system should be allocated to independent research.  

We do not agree that basic research should be treated as something discretionary and subject to the ups and downs of mergers and acquisition trends in our economy (i.e., as an intermittent ‘benefit’ of fixed and limited duration), but should rather be the sina qua non of broadcasting regulation and policy making.  We also do not agree that basic research about culture should be funded entirely by the members of public interest groups or cultural associations.

We believe the CRTC should commission independent research from not-for-profit organizations to address important questions such as the impact of concentrated media ownership structures on Canadian culture.  

We therefore take the liberty of offering the Commission entirely unsolicited views of a more general nature that relate to concentration of ownership and the more general, overriding principle of accountability.  

Recommendation 1:

CCA recommends that the CRTC 

a) meet with representatives from the cultural sector (rather than solely with broadcasters) to determine areas of common interest.

b) allocate resources to independent non-profit groups to undertake research about cultural issues of common interest related to broadcasting.

17. Allow us to contrast this lack of information about the central issue for this proceeding – consolidated ownership and its effects on our broadcasting system and Canada’s cultural sector – with the Commission’s treatment of the internet as a source of information and entertainment.  In June 2007, Chairman von Finckenstein used a speech to announce details about a “New Media Initiative” to examine the impact of internet-based content on broadcasting.  In his speech, the Chairman apparently said,

We have now decided to do more than monitor it closely. We cannot afford to err.  In my view there is great urgency here; we have to be prepared, because these changes cannot be stopped.  They are upon us now, and now is the time for us to conduct a searching inquiry into the nature of new media so as to assess their impact on our regulatory system and, specifically, the objectives of the Broadcasting Act. 

Konrad von Finckenstein, Notes for an address to the 2007 Broadcasting Invitational Summit, (Jackson’s Point, Ontario:  26 June 2007).

18. The Chairman identified not only who would be part of this New Media Initiative (notably excluding representatives from Canada’s production or other cultural sectors), but also explained that its first ‘output’ would occur in March 2008 when a report on new media’s regulatory impact would be published, and its second ‘output’ would occur in March 2009 with a report on new policy decisions about new media.

19. The Chairman then acknowledged in the same speech that the impact of new media “at the moment … appears to be minimal” (emphasis added).  

20. So, with new media whose effect is minimal, the CRTC has established a ten-member panel, identified the panel’s membership (thereby inviting informal contact outside any formal or open process), allocated research resources and issued a detailed two-year plan that at this point includes two major reports alone.  

21. In contrast, concentrated media ownership has raised serious alarms in Canada for several decades, beginning most prominently with the Kent Royal Commission on Newspapers in the early 1980s.  

22. In June 2006, the Senate Standing Committee reported its serious concerns about the demonstrated and negative effects of concentrated media ownership on Canadians’ access to news and information.  And even more recently, production plans for Canada’s entire television programming sector was thrown into chaos for several months because just two very large cable companies in the highly-concentrated distribution sector decided in December 2006 not to make previously-agreed voluntary monthly payments.  

23. This past March the CRTC’s chairman himself acknowledged the serious impact of concentrated media ownership:

“The current wave of consolidation in the Canadian broadcasting industry, and the possibility of more major transactions in the future, raises important questions relating to the diversity of voices in Canada,” said Konrad von Finckenstein, Chairman of the CRTC. “Holding a public hearing in the fall will allow us to give these issues the thorough and in-depth study they deserve. This exercise will result in clearly articulated policy guidelines that will further the evolution of the Canadian broadcasting system from that point forward.”

(CRTC, “CRTC to undertake a review of issues relating to the diversity of voices in Canada”, News Release (13 March 2007))

24. But in comparison with the detailed two-year process just to report on new media, the CRTC’s response to very clear and identified problems with very highly concentrated media ownership has neither been to announce a special task force, nor to identify hearing panel members, nor to release any reports describing the issue and its ramifications for broadcasters, for producers, for actors or for any other of the thousands of people working in the cultural sector.   

25. Instead the Commission announced on March 1st, 2007, that it would address its ownership policies in the same public hearing in which it would examine CTV's application to acquire CHUM (Broadcasting Notice of Public Hearing CRTC 2007-3).  Then, two weeks later on March 13th it decided to hold a separate proceeding on ownership sometime in the Fall.  Only on April 13th did the Commission offer Canadians any details about the hearing that would occur five months later, with interventions due in July (three months after the April announcement).

26. And, as we noted above, we have no new data from the CRTC about concentration of ownership and its effects.  We understand, however, that the 2002 report by the House of Commons Standing Committee on Canadian Heritage on the status of the Canadian broadcasting system also expressed concern about the type of information made available by the Commission to the public.

27. Not only do we have no new information from the CRTC about ownership, the CRTC itself has actually already denied our requests for such information, which we made beginning last fall, so that we could attempt to undertake at least some analysis of ownership with our limited resources.

28. Our point is that without such basic and simple information as the data we requested the public cannot participate in this proceeding on an equal footing with well-financed broadcasters and the Commission itself.     

29. We believe it is a simple matter of fairness and due process that federal agencies such as the Commission provide all interested parties – not just those with private resources – with a level playing field when it comes to information and analysis.  Otherwise, of course, ‘public participation’ becomes not only muted, but moot: if the Commission’s underlying process guarantees that only privately interests (such as broadcasters) have the means to obtain evidence that satisfies the Commission, the Commission’s delicate balancing of public and private interests may simply tip  towards private interests, wittingly or not. 

30. Specifically, we hope that in the coming months the Commission, following the CRTC Chairman’s stated desire for openness, transparency and accountability, will commit to meet with as many groups and organizations as possible to determine whether there might be a way to maximize the effectiveness of the Commission’s public proceedings by sharing more information, rather than less.

Recommendation 2:

CCA recommends that the CRTC undertake formal process (through a public hearing), or an informal process (through meetings with all important stakeholders) to determine what information the Commission should share with the public.

31. We acknowledge and appreciate the fact that since 2000 the Commission has published annual Broadcasting Policy Monitoring Reports.  Unfortunately, the data in these reports is no longer current, and in any event ignores the first 30 years of broadcasting supervised by the CRTC.  

32. Since the Commission has already published data on concentration of ownership in the past, in seven annual Broadcasting Policy Monitoring Reports published since 2000, we believe the Commission is better placed than many groups or the Canadian public in general, to provide a quantitative analysis of trends in media ownership, and the effects of such trends.  Obviously the Commission has done so in the past (one example being the thorough, detailed and very valuable reports of its 1978 Ownership Group’s reports).  

Recommendation 3:

CCA recommends that the CRTC undertake to measure, monitor and report annually on the levels of media ownership by media subsector (over-the-air radio and television, pay and specialty services, distribution, print), nationally, by language group, by province and by community size.

Why is the CRTC proceeding with major ownership transactions after announcing its ownership hearing?

33. Another concern that troubles us lies with the CRTC’s unusual decision to proceed with undue haste to hear at least four major ownership transactions even before hearing the public’s views on its ownership policies.   Regulation and supervision of our broadcasting system must be shown to operate not only effectively, but responsibly.  We think that the decisions about these pending large applications could establish the ownership structure of over-the-air television, discretionary television and radio for many years to come.  We  therefore believe the principles of accountability require that, before considering major ownership applications, the Commission ensure that its ownership policies are appropriate for the 21st century.

34. Although we acknowledge the Chairman’s commitment to undertake these proceedings under the ‘rules of the game’ at the time the transactions were announced, we continue to believe and again urge the Commission to postpone considerations of these major transactions until after it hears Canadians’ views on concentration of ownership.  We note, for instance, that its 2007 decision granting CTV virtually all of CHUM’s profitable assets does not restrict itself to the ‘rules of the game’ when the transaction was announced in the summer of 2006.  Rather, the Commission’s decision refers not only to the Commission’s 2006 radio policy issued several months later, but also to the 2007 TV policy issued this past spring.  

35. Proceeding with undue haste purportedly because of concerns about procedural fairness to four major companies disadvantages the public.  Their views become moot, and the concentration of ownership hearing could be viewed as lacking any substantive utility beyond the obvious one of simply allowing Canadians to think they may influence the CRTC’s policies.  In our view, ‘balancing’ public and private interests in our broadcasting system should not merely consider alleged financial costs to broadcasters due to delays, but should also consider vital, albeit difficult to quantify, costs to the public of proceeding rather than postponing.

Recommendation 4:

CCA urges the Commission to postpone its scheduled hearings for the Astral-Standard, CanWest-Alliance Atlantis and Rogers-CHUM (City TV) transactions until after this proceeding.  

36. With these preliminary concerns out of the way, we would like to explain how we have framed our comments in this proceeding.

37. As Parliament’s steward, we believe it would help Canadians to better understand the Commission’s decisions and procedures if it were to link these basic principles with the Commission’s policies and decisions.  We note that these principles resemble to some degree those expressed by the CRTC’s Chairman on March 1st, 2007, when he appeared before the House of Commons Standing Committee on Canadian Heritage to have his appointment to the Commission confirmed.

Recommendation 5:

CCA recommends that the Commission explain its decisions and policies so as to clarify the degree to which public and private interests benefit from those decisions and policies, by identifying the relationship between the decisions and policies it issues not only with respect to efficiency and effectiveness in the private interest, but also with its basic principles of openness, transparency and accountability.  

CCA general comments on the CRTC’s concentration of ownership questions

38. To function, all democracies must ensure that the flow of information from and to its citizens is not restricted by either government or private interests, except for lawful reasons.  Informed citizens are essential to the democratic process.  Since most Canadians today rely on television and other communications media as their primary source of information on important public issues, it is essential for the Commission to ensure that Canadians have access to diverse information and entertainment, obtained through a wide variety of sources, with many different origins.  We interpret, and believe the CRTC should confirm, that “diversity of voices” includes this understanding.  

Recommendation 6:

CCA recommends that the CRTC establish that diversity of voices requires that  Canadians be provided with different sources of original news, information and entertainment programming, rather than the repurposing of existing programming on different programming services.
39. When assessing the current state of non-news diversity in Canada’s broadcasting system, CCA notes that the area of greatest challenge is English-language Canadian drama.  For many years organizations such as the Alliance of Canadian Cinema, Television and Radio Artists, the Directors’ Guild of Canada, the Writers’ Guild of Canada and the Canadian Film and Television Production Association have all raised concerns about the desperate state of television drama production that has existed since the 1999 CRTC Television Policy.  

40. Television drama is perhaps the most culturally-significant genre of programming: through it, many citizens learn about Canadian society, history and mores.  Since drama is the most expensive form of programming, larger companies offer the potential of being better positioned to invest in it.  In its recent application to acquire CHUM, CTVgm made this argument.  To date, however, there is no evidence that the larger broadcasters are making increased investments in drama and the incentives introduced by the CRTC to encourage more production appear to be falling short.  

41. Unfortunately, although ownership has clearly become more concentrated in recent years we have not seen any increase in Canadian drama, particularly English-language drama.  The CRTC’s own data show that in 2006 Canadian broadcasters spent more than $478 million to acquire foreign dramas – an increase of 19.2% from the previous year.  In the same year, they spent only $71 million on Canadian dramas – a drop of 13.7% from the previous year.   And after reaching a peak of $1.11 billion in 1999/2000, the volume of production of English-language fiction programs (drama and scripted comedy) declined to only $713 million in 2002/03.  While it has since risen to $861 million in 2005/06, still more than 20% lower than the peak year (Profile 2007).

42. A critical problem is that while U.S. producers receive up to 81% of their budget as a license fee, producers in English Canada obtain a mere 18% from Canada’s television broadcasters.  Even on the Quebec side, the fee is only 38%.  Low fees not only require producers to scramble to obtain funding from a variety of sources, substantially increasingly the complexity of program production, but also means that when circumstances change – say, if foreign markets for program sales collapse, as has now happened – there is was no way for producers to put their budgets together.  

43. Discussions about the problem of inadequate licence fees must start by accepting that Canadian television production is not a competitive marketplace – except for producers.  There are many producers, but only a few broadcasters.  Although the term, ‘oligopoly’ (from the Greek oligos, or few), is often used to describe such a market, it may be more accurate to view Canadian broadcasting with respect to program acquisition as an oligopsony – a situation in which there are only a few buyers (broadcasters) and many sellers (Canadian producers). 

44. With respect, basing broadcasting policies and decisions on the idea that that producers can negotiate on a level playing field with a very small number of television broadcasters of which an even smaller number exert massive dominance, is not in our view in the best interests of Canadians.

45. A marketplace that is not competitive because it is dominated by a small oligopoly of owners, cannot and will not achieve society’s goals of diversity in programming.  Assuming that it will ignores the historic fact that all marketplaces are regulated.  They are regulated because the flow and exchange of money must at times be subordinate to larger social goals.  In the communications media, a proprietor’s right to express him or herself is necessarily restricted by society’s fundamental goals, perhaps the most critical of which in a democracy is the right to express oneself freely, and to hear others’ views.  These views are conveyed in news and information programs, but also in non-news programming. 

46. Rather than trying to promote a diversity of voices in a broadcasting oligopsony through guidelines and incentives – the regulatory tool of choice since the early 1990s –  we believe the Commission can help Canadians best by fixing the problem that restricts Canadians’ expressions of their ideas, and of the content available to them.  The problem that must be fixed in Canadian broadcasting is concentrated ownership by a few, of many broadcasting licences.  

47. A solution to the problem of oligopolistic markets is to increase competition.  Since new entry is necessarily controlled by the CRTC due to spectrum interference issues, we believe that the Commission should invite and encourage more competition using the fixed number of licences at its disposal.  Instead of treating a licence to broadcast as if it could be kept forever – like property that families and companies can buy, keep and then sell over years, perhaps decades – the CRTC should treat each licence term as if it were the separate ‘property’.  In brief, since licences are granted only for fixed terms, CCA supports competitive licensing and competitive renewals.  Broadcasters would have a more clearly defined reason to improve their programming – to stave off new applicants offering superior fare, and Canadians would benefit from more diversity of views and content.

48. The CRTC’s regulations and policies must address the non-competitive nature of our broadcasting ‘marketplace’ by introducing and enforcing measures to ensure there are diverse owners, strict rules on larger players, and limits to cross-ownership interests.  

Recommendation 7:

CCA recommends that the CRTC maximize the strengths and efficiencies of competitive marketplace theory by allowing new parties to apply for existing licences at the time of renewal or transfer.  
49. In broadcasting, Parliament has decided that the larger social goals that our broadcasting system must serve are diverse sources of information and entertainment, increased Canadian drama, increased funding to independent producers and increased employment and incomes in the cultural sector.  The CRTC is well-placed to ensure these overarching social goals are met, and Parliament has chosen to give the CRTC the authority to do so through regulations based on well-researched and well-developed policies.  Parliament has also granted the CRTC powers to enforce its regulations and specific conditions for individual licensees. 

50. CCA believes that the only way to ensure that the larger broadcasting companies devote adequate resources to the task of producing, promoting and scheduling Canadian drama programming is through substantive and meaningful CRTC regulations.  CCA also urges the CRTC to require English-language broadcasters to significantly increase their spending.  We would support efforts in this process to deal with these challenges.  After almost forty years, our broadcasters are sufficiently strong to offer programming schedules that are truly “predominantly Canadian.” 

Recommendation 8:

CCA recommends that the CRTC use this proceeding to begin an investigation to raise regulated Canadian content levels in Canadian broadcasting.  
51. We anticipate that some voices in this proceeding will argue that the Commission should offer broadcasters incentives to ensure diversity.

52. With respect, we believe there are three problems with incentives.  

53. First, the past twenty years of broadcasting have demonstrated that incentives-based policies have failed to achieve the desired outcomes.  More concentrated ownership was supposed to yield substantial operating economies that would be re-invested in more, better-funded Canadian content.  It did not. 

54. Second, incentives-based policies ignore the basic nature of a private undertaking.  The sole motive to create a profit-oriented business is to generate profits by selling goods and/or services to others with the lowest possible expense.  The higher the revenues and the lower the expenses, the better.   Asking profit-oriented companies not to maximize their profits, therefore, by inviting them to spend more on additional Canadian content simply ignores marketplace realities.  

55. Third – somewhat ironically since there have been so many voices in the past calling for less government intrusion into business – incentives-based policies necessarily require the government to impose itself into private business decisions.  What can we offer to broadcasters, government agencies might be thinking, to encourage them to do more for Canadian culture?  (Note that the old incentive, offering more advertising time, will no longer exist in two years.) 

But broadcast regulation cannot be a private, negotiated contract between the CRTC and private broadcasters.  This is because if contract rules even apply, a contract is already set out in Parliament’s objects for the broadcasting sector:  ‘Want a broadcasting licence?: show us how you will meet these objectives.’  

Broadcasters are aware of Parliament’s expectations when they apply for a licence – once granted a licence, they rely on the CRTC to transform these expectations into numerical goals.  They also rely on the CRTC to treat all broadcasters alike, under the same enforced system of regulations and policies.  Private, behind-doors negotiations reduce openness and accountability not only for the public, but for broadcasters.

In brief, we believe it is simpler and more efficient for broadcasters to understand clearly what is expected of them, and to decide themselves how best to achieve this.  Perhaps, after almost 100 years of radio broadcasting, and more than 50 years of television broadcasting, it is time in particular for our largest Canadian broadcasters to determine how they can make a business out of creating and broadcasting Canadian programs, instead of retailing expensive foreign content bookended with poorly-funded Canadian content.  We do not think it serves the public interest to ‘streamline’ purportedly onerous regulations for broadcasters and then to simply accept that the benefits promised to the public in the shape of new, more and well-funded Canadian content have not been achieved.

Recommendation 9:

CCA recommends that the CRTC focus on achieving the objectives of the Broadcasting Act, 1991, rather than on protecting existing broadcasters’ financial performance.  Private broadcasters will maximize their financial performance as they see fit; the CRTC must serve the public interest by achieving Parliament’s objects.  
56. Rather than complex incentives-based programs that have not worked (i.e., the drama incentives program), we believe that the best incentive for broadcasters to comply with the Commission’s expectations for diverse programming content is to establish that licences do not last forever.  

Licensees that comply with the CRTC’s policies and regulations should expect the opportunity to have their licences renewed.  Licensees that do not comply although they have the experience and financial wherewithal to do so, should not anticipate that their licences will simply be renewed again, even if for shorter terms.

We believe that if other parties or other broadcasters have the chance to acquire new broadcasting licences due to existing licensees’ failure to serve their audiences or to meet their regulatory obligations, these parties and other broadcasters will actively monitor existing broadcasters to determine whether those broadcasters comply with the CRTC’s policies and regulations, offer listeners sufficient diversity in programming, and offer the best Canadian programming to attract audiences.  

In our view, if an uncompetitive marketplace limits diversity because its ownership structure is too highly consolidated to benefit Canadians, the solution is obviously more competition – using the existing pool of licences.     

57. Finally, we applaud the CRTC’s interest in soliciting Canadians’ views on the best ways to measure concentrated ownership in broadcasting.  We believe there are thresholds past which ownership should not become more concentrated.  We understand that other fields use ratios such as the CRn and the Herfindahl-Hirschmann Index to measure concentration of ownership.  

We question the degree to which limits based on market share or numbers of stations in a market are effective in ensuring diversity.  In the case of market share limits, one concern would be that prohibiting an ownership group from exceeding a specific market share in a given region restrains companies’ natural quest for success.  Another would be that market share limits invariably seem to creep upwards, defeating the initial purpose for which they are created.  In the case of station caps, we would be concerned that diversity would still be constrained.  If a community has four radio stations, each being owned by a different company, it would be easy to conclude that more diversity exists than if the four stations were owned by just two companies.  On the other hand, if the four companies each own a station or two in 20 or 30 other communities in Canada, the question would surely arise as to whether the company minimized programming spending by simulcasting or networking the same programming on all of its stations of the same format.   Diversity within each community may exist, but does it exist overall?  After all, multiplicity is not diversity: offering the same content in twenty different communities does not mean there is more diversity overall.  

Are Canadian artists better off if only a few are able to access the computerized track list of a few companies, or if there are many companies anxious to play something different from the rest?  We lack sufficient information to answer this question, unfortunately, and believe the CRTC should examine it in detail empirically before determining, hypothetically, that three or four or even five companies suffice to ensure meaningful and credible diversity.

Recommendation 10:

CCA recommends that the CRTC undertake research to establish the history of broadcasting ownership over time, and to quantify the advantages and disadvantages of increasing consolidated ownership.  

CCA recommends that such research contracts or grants be commissioned from independent, not-for-profit sources such as universities or unaffiliated groups such as CCA.

CCA recommends that the CRTC publish such historical data, and that it continue to publish annual reports on consolidated ownership levels and their effects.  
58. CCA’s answers to the CRTC’s detailed questions in the Public Notice follow.  We have taken the liberty of using a chart format to identify the source of our answers in terms of CCA’s principled approach to broadcasting policy and regulation.

	CRTC issues and questions
	Openness – equal access to information
	Accountability – performance and enforcement
	Fairness – equal procedural treatment
	Public interest
	Parliament’s objectives

	A  Common Ownership of Broadcasting Undertakings 
	
	
	
	
	

	 Definition: "Common ownership" refers to the number of broadcast licences, in a single media, held by a single entity (a person or a corporation) operating in one market.
	
	We believe the public would gain a better understanding of the impact of “common ownership” if data about this question were presented by market, by province, by language group and for the nation as a whole
	
	
	

	 OTA TV Issues
	
	
	
	
	

	1.   What criteria should the Commission use in order to evaluate the impact of ownership transactions on the diversity of voices in a market? 
	Any criteria should be disclosed to the public annually, and as ownership transactions occur (not as they are reported, since the Commission may amend its ownership reporting requirements to annual, rather than ongoing, requirements)

Perhaps one approach would be to designate that the key criterion should be the degree to which the proposed transaction would increase the diversity of voices in the system.


	Existing staffing, by programming category

Forecast staffing by programming category after transaction completes

Identification of positions that currently provide programming content to more than one undertaking


	
	The CRTC should solicit the views of the public in the areas affected before granting a transfer of ownership, using representative survey methods
	Any criteria must be grounded in Parliament’s objects for broadcasting 

	2.  The Commission has approved several exceptions to the existing policy of generally one station, per owner, per market. Should this policy be retained, modified or abolished? 
	This question unclear – the policy is one per market.  The exception has been made for two reasons 1. if the financial viability of the station is at risk and 2. if the diversity of editorial voices would be improved by the transaction.  

CCA supports the policy but notes that the Commission has noted provided Canadians with sufficient information about this issue.  
	We believe the only modification should be to ensure that the policy is being met.

Two questions arise: 

1.  Has the policy achieved its stated objectives?  

2.  Would any other application provide improved service to the public?
	On its face, we note that the exemption does not promote competition, as allowing one owner to control more than one station in an area establishes a barrier to entry
	On its face, we note that the exemption does not promote competition, as allowing one owner to control more than one station in an area establishes a barrier to entry
	We do not know whether Parliament’s objectives are being met.

	Discretionary TV Issues
	
	
	
	
	

	3.  The Commission currently has no policy limiting the common ownership of discretionary services. Is such a policy necessary? If so, why? 
	 Allowing a few companies to obtain the majority of revenues and viewing to these services seems to be, on its face, anti-competitive, since allowing one ownership group to control more than one service  may block  anyone else from attempting to enter the market.  

Concentrated common ownership also reduces diversity of voices by minimizing access of independent producers to shelfspace,


	How have different ownership groups now performed in their control of specialty services?
	The Commission has published lists of the discretionary services owned by different ownership groups, but has not published their revenue in a simple and accessible manner.

Before answering this question, we would need to review that information.
	Any CRTC policy must serve the public’s interests, first and foremost.

Private interest may be assumed to be looking after themselves.
	

	4.  If limits on the common ownership of discretionary services are appropriate, what criteria should be used to determine these limits? 
	Published, measurable, enforceable and enforced criteria
	Measurable, enforceable and enforced criteria
	Accessible to all through competitive licence renewals and transfers
	What method best serves the public interest in diversity of views and information?

(Please see our general comments)


	

	 Radio Issues
	
	
	
	
	

	4.  The Commission reviewed its common ownership policy for radio in 2006. Are there any reasons to consider changes to the policy set out in Public Notice 2006-158? 
	What problems has CRTC identified?
	Yes – if Parliament’s objects are not being achieved.

For instance, if Canada’s 10 largest radio ownership groups obtain a healthy majority of its revenues, should the Commission not switch to a 51% level in Canadian musical selections?
	The sector’s financial performance should not be deemed to outweigh any other interests
	The public requires more diversity in radio content, radio music, and radio formats.


	

	5.  With respect to LMAs, the Commission revised its policy in Public Notice 2006-158. Are there any reasons to consider changes to the policy set out in Public Notice 2006-158? 
	What data has the CRTC obtained to assess LMA performance?


	Depends on the performance of the LMA stations – shared playlist reduces cultural diversity, for instance
	Have other broadcasters in areas serviced by LMAs expressed concerns?
	LMAs serve the private interest first and foremost – perhaps better to allow one competitor to fail, than to support both using anti-competitive policies
	

	 Distribution Issues
	
	
	
	
	

	6.  The Commission has permitted, subject to specific safeguards, the common ownership of broadcasting distribution undertakings. In light of the evolution of the BDU sector, is this policy still appropriate? 
	 
	We had thought the underlying rationale for common ownership of BDUs was to minimize installation costs within a given area, so that subscribers would not be subsidizing excess infrastructure
	
	What achieves the lowest costs to the public and subcribers?
	

	8.  Does common ownership of distribution undertakings raise concerns with respect to diversity of voices? If so, how should these concerns be addressed? 
	
	Yes, if large BDUs decide their ‘contributions’ to Canadian programming is ‘their’ money rather than a public resource
	Competitive licence renewals and transfers could help bring BDU problems to light
	Does greater involvement by BDUs serve the public interest, if concentration of ownership has not achieved more $ on Canadian content?
	Only if CRTC allows more BDUs to control programming content



	B  Concentration of Ownership
	
	
	
	
	

	How should the Commission balance the need to encourage strong broadcast undertakings capable of contributing to the objectives of the Act with the need to ensure a diversity of voices in the broadcasting system? 
	Broadcasters have been arguing they need to be bigger to be stronger for decades.

Just how big do they need to be?


	Let new applicants apply for existing licences to introduce marketplace rationality and measures of ‘strong broadcast undertakings.


	Let new applicants apply for existing licences to introduce marketplace rationality and measures of ‘strong broadcast undertakings.


	Let new applicants apply for existing licences to introduce marketplace rationality and measures of ‘strong broadcast undertakings.


	The Act specifically requires that the system provide Canadians with access to diverse sources of news and information, and with a balance in news and information programming.

Legally, the Act does not even raise “strong broadcast undertakings”.

Presumably the CRTC considers it simply a pragmatic fact of life that it must ensure strong broadcasting undertakings – but surely that moves us away from marketplace business theory, into protectionism?



	The Commission currently has no specific criteria for measuring concentration of ownership within the Canadian broadcasting system. Are such criteria necessary? If so, what measures would be most appropriate? 
	Has the CRTC ever used any criteria itself?


	CR4 measures the four largest companies in terms of different variables (revenues, share of ours tuned, # of undertakings, # of subscribers)

Useful to have comparative data for CR4 and CR10

Herfindahl-Hirschmann index measures proportionate impact of largest owners on revenues, audience tuning, etc.


	Publish data on ownership annually
	Publish the data, but also survey Canadians in affected areas to determine whether their needs and wants are being met
	

	C  Cross-media Ownership or Horizontal Integration
	
	
	
	
	

	Broadcasting and newspapers
	
	
	
	
	

	The Commission established, in 2000, policies and safeguards with respect to the cross-media ownership of television undertakings and newspapers. These are set out in conditions on the relevant licences. Have these conditions of licence been effective in dealing with concerns over diversity of editorial voices? 
	No, because they are not enforceable and therefore are not  enforced

.
	What mechanism ensures such safeguards are effective?
	
	
	

	Is there a similar concern with respect to the cross-ownership of radio and newspapers? If so, what would be the most effective way of dealing with these concerns? 
	Yes


	Prohibit cross-media ownership – not explicitly required by act – but neither is protection to ensure ‘strong’ undertakings
	
	
	

	 Television and Radio
	
	
	
	
	

	Many Canadian broadcasters own both television and radio undertakings in the same market. Does this raise any significant concerns with respect to diversity of voices? 
	Yes
	Yes
	
	
	

	Should the Commission consider measures to encourage greater diversity of voices in respect of the ownership of both radio and TV? If so, what measures might be effective? 
	Yes
	Yes

Competitive transfers, competitive licences & competitive renewals
	
	
	

	C  Vertical Integration
	
	
	
	
	

	Definition: "vertical integration" refers to the ownership, by one entity, of both programming and distribution undertakings or, both programming undertakings and production companies.
	Define vertical integration to involve the control by one entity of any company or business undertaking involved in programming content, whether as a creator, producer, distributor (as a regulated undertaking or not), financier, publicist, advertising
	
	
	
	

	 Programming undertakings and distribution undertakings
	
	
	
	
	

	The Commission has permitted the ownership, by one entity, of both distribution and programming undertakings. To what extent, if any, has this affected the diversity of voices in the broadcasting system? 
	Any monitoring data?


	Why not release program log data?
	
	
	

	What, if any, limits on this type of vertical integration should the Commission impose? 
	Strict enforceable and empirical limits
	
	
	
	

	What measures would be most effective in addressing the impact of this type of vertical integration? 
	
	Transparency

Reporting requirements
	
	
	

	Currently, the Commission requires BDUs to carry five non-related services for each affiliated Category 2 service that they carry. Does this policy adequately safeguard against undue preference on the part of BDUs? 
	Better left to the BDU proceeding


	
	
	
	

	 Programming undertakings and production companies
	
	
	
	
	

	Television licensees are permitted to own television production companies, subject to certain safeguards. Have these safeguards been effective in dealing with concerns of preferential treatment? 
	We do not have any data about the extent or impact of vertical ownership situations such as these.


	House of Commons  Standing Committee on Canadian Heritage heard evidence that

“The self-dealing regulations that the CRTC has put in place to guard against such practices are not benign enforced with sufficient rigour, in our opinion, and this needs to be urgently addressed.”

“… in our negotiations with broadcasters… they are now such powerful gatekeepers … because it is through them that a producer gets to apply for the CTF and for funding from Telefilm and other sources.”

Lincoln report at 264

If no other empirical data on enforcement, evidence indicates safeguards are not effective and depending on information filed in this proceeding, may also indicate that broadcasters believe the safeguards are effective.


	
	
	

	Has the above approach been effective in promoting a strong Canadian independent production sector? 
	
	Define “strong”
	
	The production sector deserves the credit – despite CRTC’s hands’-off stance
	

	Are measures related to this type of vertical integration necessary to further the objectives of the Act? If so, what measures would be most effective? 
	More data are required
	
	
	
	

	Are concerns regarding vertical integration intensified when a single entity controls programming undertakings, production companies and distribution undertakings? Should the Commission consider measures to encourage greater diversity of voices in such situations? If so, what measures might be effective? 
	Yes
	
	
	
	

	The Benefits Policy
	
	
	
	
	

	How does the Commission’s benefits policy further the diversity of voices in the broadcasting system? 
	We do not believe the benefits policy furthers diversity, because it encourages consolidated ownership, the very cause of limitations on diversity of voices.

Have these ‘benefits’ – after twenty years of being used – resulted in more and better Canadian content?

We do not think so, although the CRTC presumably has data on the amount and type of original Canadian content being aired over time, and should publish this information service by service, and preferably ownership group by ownership group.

We believe that rather than asking broadcasters to contribute ‘benefits’ to the broadcasting system, broadcasters should establish how they will increase the exhibition of and expenditures on Canadian content.  

	Licence Trafficking
	
	
	
	
	

	Ownership of New Media
	
	
	
	
	

	Definition: In Public Notice 1999-197, the Commission defined new media broadcasting undertakings as undertakings that provide broadcasting services delivered and accessed over the Internet. For the purposes of this proceeding, "new media" refers to programming or distribution undertakings that carry "broadcasting," as defined in the Act, using digital technologies and not currently licensed by the Commission.
	As a general matter, CCA questions the inclusion of this question in this proceeding.

The Commission only recently announced its own major imitative about New Media, beginning with research to be published next year, and a hearing the following year.  

Why is this question here now?

We lack data, we lack information about the CRTC’s New Media Initiative stakeholder meetings – we do not have the information the public deserves, to address this matter coherently.

As a matter of fundamental fairness, CCA urges the Commission to set this question aside until its New Media Initiative completes its work (in private, unfortunately)

 

	The Commission has no policies with respect to the cross-ownership of licensed broadcasting undertakings and new media undertakings. Is such a policy necessary or appropriate? If so, why? If not, why not? 
	

	 Should the Commission actively encourage existing broadcasting licensees to own new media undertakings in order to ensure a Canadian presence on these new platforms? 
	

	 Does the cross-ownership of licensed broadcasting undertakings and new media undertakings further the objectives of the Act? If not, should the Commission intervene? If the Commission should intervene, what form should the intervention take? 
	

	Ensuring Broadcast Voices that Represent and Reflect Canada’s Diversity
	
	
	
	
	

	The Commission has licensed a variety of undertakings that broadcast to specific communities, including ethno-cultural communities and Aboriginal peoples. Further, the Commission requires all broadcasters to accurately reflect Canada’s diversity through their programming. 

Has the increased consolidation in the Canadian broadcasting system limited or enhanced the ability of the system to accomplish these cultural diversity objectives? 
	
	How many?

What reach?

What tracking?

What monitoring (content analyses)

Opinions are welcome, but empirical evidence is required

Does the CRTC measure ‘diversity of voices’ and if so, how?
	
	
	

	Should the Commission’s policies encourage the ownership participation of minority group representatives in the broadcasting system? If so, how? 
	Absolutely
	Do the policies now discourage participation?
	Since property rights do not exist in broadcast licences, competitive licence renewals are an efficient way to allow new entrants into our broadcasting system
	
	

	Relationship with the Competition Bureau
	
	
	
	
	

	The Commission and the Competition Bureau currently have an Interface Agreement published in 1999. Does this agreement clearly delineate the respective roles of the two agencies with respect to ownership transfers? If not, what areas of overlap need to be more clearly delineated? 
	If this agreement constitutes a delegation of authority, is it permitted by law?

CCA notes that the Competition Bureau is interested only with how a transaction may affect the advertising market and not with a diversity of voices and programming content.




59. Thanks, etc.

60. CCA seeks the opportunity to appear before the Commission in its September hearing, and also to reply in writing to any questions raised or a Phase II reply phase.

Sincerely yours,

[image: image3.jpg]



Alain Pineau 
National Director 
Canadian Conference of the Arts
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� 	CRTC, Press Release, The CRTC creates a Task Force on the Canadian Television Fund (Ottawa, 20 February 2007).
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