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occupation, of the land, and the fishery could be secured without much
impact on the land available for incoming settlers. In anticipation of the
treaties, Douglas wrote to the HBC that he “would strongly recommend,
equally as a matter of justice, and from regard to the future peace of the
colony, that the Indians Fishere’s [sic], Village Sitis [sic] and Fields, should
be reserved for their benifit [sic] and fully secured to them by law.”' HBC
sccretary Archibald Barclay, in setting out the Company’s obligations and
policy towards Native peoples on Vancouver Island, instructed Douglas
that the “right of fishing and hunting will be continued to them.”!*

On the basis of these instructions, Douglas entered negotiations with
the tribes on southern Vancouver Island. After minimal discussions (ofwhich
no minutes were kept), Douglas asked the chiefs to place X’s on blank
sheets of paper. Following the conclusion of the first nine agreemcnts at
Fort Victoria between 29 April and 1 May 1850, Douglas wrote to the
HBC to explain his understanding of what had transpired: “I informed the
natives that they would not be disturbed in the possession of their Village
sites and enclosed fields, which are of small extent, and that they were at
liberty to hunt over unoccupied lands, and #o carry on their fisheries with the
sawme freedom as when they were the sole occupants of the country.”'® He for-
warded the “signatures” of the chiefs and asked that the HIBC supply the
proper conveyancing instrument to which the signatures could be attached.
Several months later, Barclay replicd, approving the agreements and send-
ing a template purchase agreement, based on New Zealand precedents,
that would become the text of the Douglas Treaties.'® The first paragraph

described the lands that were covered by the treaty; the second described
the terms:

The condition of or understanding of this sale is this, that our [Indian] village sites
and enclosed fields are to be kept for our own use, for the use of our children, and
for those who may follow after us; and the land shall be properly surveyed, here-
after Tt is understood, however, that the land itself becomes the entire property of
the white people for ever; it is also understood that we are at liberty to hunt over
the unoceupied lands, and zo carry on our fisheries as formerly\?

Although the structure and content of Barclay’s template emulated the
New Zealand deeds, the final clause setting out the hunting and fishing
tights was new. The guarantee that the Indians were to be “at liberty ... to
carry on [their] fisheries as formerly” appears to be an abbreviated version
of the agreement as described by Douglas several months earlier: “They
were at liberty ... to carry on their fisheries with the same freedom as when
thev were the sole occupants of the country,”
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Given thesc events, the treaties are best understood as oral agreements.
The written text, based on imperial precedent, drafted by somecone not
present at the negotiations, and supplied months afterward, should be con-
sidered as evidence of the terms of those agreements, not as the agree-
i ments themselves. As evidence, the written text probably provides reasonable
$hi: ;; indication of what the HBC thought it needed to do and how Douglas
ik understood the treaties. The anthropologist Wilson Duff considered the
text to be “the white man’s conception (or at least his rationalization) of
the situation as it was and of the transaction that took place.”’® It provides
little or highly qualified evidence, at best, of how the Native participants
understood the agreements.”

Even the terms of the written text are not self-evident. It is clear, how-
ever, that “fisheries” were an important part of the agreement. A “fishery”
or its plural, “fisheries,” refers not only to the act of fishing but also to the
places where it occurs. In reserving “fisherics,” therefore, the Douglas Trea-
ties reserved the right to fish at the places where Native people fished.
Several years after concluding the last of the treaties, Douglas informed the
Vancouver Island House of Assembly, in similarly broad terms, that Native
peoples “were to be protected in their original right of fishing on the coast
and in the bays of the Colony.™ In describing the fishing right as “origi-
nal,” Douglas meant that it preceded the British assertion of sovereignty,
not that it was otherwise constrained.

In short, the Douglas Treaties provided broad protection for Native fish-
eries. In the 1850s, the boundaries of the right did not need to be carefully
drawn. An abundance of fish was presumed, and there was little non-Native
interest in prosecuting 2 fishery. However, the fisheries were certainly not
an afterthought. The HBC had deployed some of its workers to the fisheries
of the Fraser River in the 1840s but had realized that it was more efficient
and effective to purchase fish from Native fishers. These fish, which the
HBC barrelled and salted on the Fraser beginning in the 1820s, had be-
come one of its principal exports from the Pacific coast of North America.”
Thus, the treatics were concluded in a context of well-established and on-

going commercial activity in the fishery involving the HBC and Native
peoples. Douglas believed that this would continue, and he hoped that it
would grow. It is hard to imagine, therefore, that the right to “fisheries as
formerly” did not include a commercial aspect, such as the right to sell fish
to commercial trading companies. Furthermore, there is no indication that
Douglas thought that the treaty protected only a food fishery. In fact, view-
ing “Indian food fishing” as a separate catcgory was not yet a way of think-
ing about Native fishing in British Columbia. The concept, established in
Canadian fisheries regulations in the late nineteenth century, would become
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an important part of fisheries management and an effective way to dimin-
ish Native peoples’ access to the fish, bur it was not part of the framework
in which the treaties were negotiated >

However, Douglas certainly did not intend to preclude non-Native par-
ticipation. He believed that the long-term prosperity of the colony de-
pended on attracting immigrants, and the fisheries would be one of the
principal draws for those newcomers. The HBC had sought control of the
fisheries as part of the Crown grant of Vancouver Island, but the Crown
withdrew this provision, which had appeared in an early draft, in the midst
of public disapprobation of the HBC in London.* As a result, the HRC
prospectus for the colonization of Vancouver Island informed prospective
settlers that “every frecholder shall enjoy the vight of fishing all sorts of fish in
the seas, bays, and inlets of, or surrounding, the said Island.”? In tidal
waters, then, the prospectus asserted the right of the landowning public to
fish as, indeed, the common-law doctrine. of the public right to fish estab-
lished for the public at large.

It was not until the creation and expansion of the industrial commercial
fishery in the 1870s that Native rights to fish began to be challenged and
that the meaning of the fisheries clause in the Douglas Treaties began to
matter — and to be forgotten or ignored. In May 1878, complaints that the
Esquimalt people were wasting fish roe were registered in the provincial
legislature. Indian Reserve Commissioner Gilbert Malcolm Sproat noted
that the allegations, if true, were to be regretted, but that the Esquimalt
were a party to one of the Douglas Treaties, which protected their right to
fish, and therefore the government could not interfere. % A settler’s pre-
emption at the mouth of the Goldstream River in Saanich Inlet was an-
other source of concern because, as Sproat pointed out, it would interfere
with the treaty fishing rights of several different bands that occupied the
location seasonally.?” Sproat, at least, interpreted the treaty right broadly.

What about Native peoples who were not party to the Douglas Treaties?
The language of the fisheries clause — that Native people were “at liberty ...
to carry on ... fisheries as formerly” — suggests that the treaties should not
be understood as creating or granting a right to fish. Instead, the clause
turned an existing practice and right into a treaty right. Native peoples in
the rest of the province did not have this treaty right, but they still had
rights that pre-existed the treaties. In 1860, Douglas wrote to the Colonial
Office to describe a series of meetings with Native peoples in the interior
of the mainland colony. Douglas explained that he had told the people
gathered at Lillooet that “they might freely excrcise and enjoy the rights
of fishing the Lakes and Rivers, and of hunting over all unoccupied Crown
Lands in the Colony.”? Although clearly echoing the language in the
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treaties, the characterization of the rights to hunt and fish was somewhat
narrower. The right to hunt extended only to “unoccupied Crown lands”
and, without any reference to prior rights or to “fisheries as formerly,” the
promise that “they might freely exercise and enjoy the rights of fishing”
was little more than what Douglas would have told a non-Native audience.
The end of the treaties marked the end of Douglas’s formal recognition of
Native title, and perhaps, by 1860, he was being more circumspect in his
recognition of rights to hunt and fish as well,

However, the fishing rights in the Douglas Treaties remained a powerful
presence in the discussion of fishing rights beyond the borders.of the trea-
ties. Sproat was involved again in 1878 when the location of a sawmill
became an issue because the running of logs down the Cowichan River to
the mill threatened to destroy the Cowichan’s weir fishery. He argued that
the Cowichan, although not party to a treaty, had a similar right, by virtue
of their long use of the river, to continue fishing as formerly. The govern-
ment, he thought, should provide compensation and obtain the Cowichan’s
_consent before the mill owner could float logs down the river.”” The fol-
lowing year, A.C. Anderson, the senior Department of Marine and Fisher-
ies (Fisheries) official in British Columbia and former member of the Joint
Indian Reserve Commission, referred the minister of Fisheries to the Dou-
glas Treaties, indicating his understariding that Native peoples across the
province, not just the treaty Indians, had a right to continue their fisher-

ies.30 Four decades later, in 1918, William Sloan, the provincial commis-
sioner of Fisheries, expressed the view that Native peoples had rights to
their fisheries, that the fisheries clause in the Douglas Treaties was evidence
of this, and that if Native fisheries were to be closed, even for conservation
purposes, then the fishers should be compensated. As the devastating im-
pact of the 1914 rock slide at Hells Gate on the Fraser River sockeye be-

came apparent, he wrote:

The runs of salmon to the spawning-beds of the Fraser have become so alarmingly
attermated that diastic measures will have to be taken to restore the runs. The
measures to be taken must not only include the secession of all fishing in tidal limits
for a period of years, but must be made to include all fishing above tidal limits by
Indians for all time, notwithstanding thar. shey bave both & natural and a breaty vight
10 take such salmon as they desire for food so long as they confine themselves to the
gear originally used by them ...

The right of the Indians to take salmon is unquestioned, but the number of salmon
they can now catch is so small as to be of little benefit to them. Owing to the fact
that most of the Indians now grow the bulk of the food they use and are no longer
dependent on salmon, and that drastic measures must be taken to restore the salmen
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of the Fraser, the Government should step in and acquire by purchase the Indians’
fight to take fish above the commercial boundaries. It is suggested that the indians,
if deliberately approached, would dispose of their fishing rights to the Govern-
ment, and that the Government is fully warranted in entering upon negotiations to
acquire those rights. The sooner the better.™!

This understanding was certainly not unanimous. The Department of
Fisheries considered Native fishing privileges — it did not consider them as
rights ~ were derived from the Crown at its pleasure. More particularly,
they derived, under legislation, from the department itself. This view came
to predominate in the 1880s and 1890s, although the Department of
Indian Affairs was never entirely comfortable with it, and there were always
voices within government, such as Sproat’s and, later, Sloan’s, which in-
sisted that Native fishing rights needed to be recognized and pointed to
the Douglas Treaties as evidence.® Native voices were unequivocal, if sel-
dom heard in the halls of the Department of Eisheries in Ottawa. Their
fisheries were not a privilege, nor were they derived from Crown grant.
They had rights to fish — rights that originated in their laws and legal tradi-
tions — that they had never surrendered.®

Fisheries and Colonial Land Policy

Cole Harris and Lillian Ford document the creation of 140 reserves on
Vancouver Island and in the mainland colony of British Columbia between
1849 and 1871.3 Of the twenty-eight reserves allotted on Vancouver Is-
land before Confederation, most were Douglas Treaty reserves. Harris de-
scribes thesc allotments as forming the beginnings of a Native land policy
that “focused on small reserves tucked within the cadastral survey of colo-
nial settlement ... It was an imposed policy, one that took into some ac-
count the location of occupied winter villages, but that shows no evidence
of meaningful consultation with Native people. It did provide, however,
some minimal space for Native peoples within their traditional territories, a
pattern that would endure.”* The non-treaty reserves on Vancouver Js-
land, most of which were between Duncan and Nanaimo, where growing
non-Native settlement was causing considerable unrest among the Cowichan
and neighbouring groups, followed a similar pattern.’

Although reserves were small, Native people were not confined to them.
The hunting and fishing clause in the treaties protected their rights to
continue these activities in traditional territories beyond the reserves, and
it would have been assumed that these terms applied to the non-treaty
groups as well. Probably because of these general guarantees in the treaties
and because there was scant non-Native interest in the fisheries, there is
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Land Follows Fish

The fisheries had not been sites of conflict between Native peoples and
newcomers in pre-Confederation British Columbia, Native fishers contin-
ued much as they had done, taking advantage of new markets for their fish,
but without interference from the colonial state or competition from non-
Native settlers. That changed dramatically on the Fraser River in the 1870s
with the arrival of canning technology and the rise of the industrial com-
mercial fishery. The first salmon cannery appeared at New Westminster,
near the mouth of the Fraser, in 1871. Three canneries vere operating
there in 1876, two more the next year, and eight by 1878. Several canner-
ies had also opened in the north near the mouth of the Skeena River, and
there were salting operations along the coast for salmon and other species. !
The Hudson’s Bay Company had shipped barrels of salted salmon around
the Pacific, but canned fish could reach the markets in eastern North America
and Europe, and production increased rapidly in the last quarter of the
nineteenth century, putting riew pressures on the resource.? Whether Na-
‘tive peoples participated in the industria] commercial fishery or not, the
new concentration of capital changed their fisheries. For some, it provided
hew opportunities and increased incomes; for others, it reduced access and
created considerable hardship.? In either event, management of the fishery
moved beyond Native control to the Dominion Department of Marine
and Fisheries (Fisheries). As a result, the fisherics became, and remain, one
of the principal sites of conflict between Native peoples and the govern-
ment of Canada.

The 1870s brought other important changes as well, particularly a grow-
Ing non-Native population and its increasing occupation of Native peoples’
land. In 1871 there were approximately 36,000 people living in the prov-
Ince, roughly 30 percent (10,500) of whom were immigrants.* Most of
these new arrivals lived in or around the townsites of Victoria and New
Westminster. Ten years later the population had increased to 50,000, nearly
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half of them immigrants. Although the non-Native population remained

concentrated on southern Vancouver Island and in the Fraser Valley, it had

begun to spread inland along the Fraser, Thompson, and Nicola rivers and

into the Okanagan.’ The Crown distributed land to these settlers, either

through sale or pre-emption (a process to acquire land before its survey),

and although the total acreage of alienated Jand was small, there was not

much arable land in the province.® In the dbsence of treaties or any other

arrangement with Native peoples over land, many of these grants produced

conflict. Occasionally the conflict erupted into violent confrontation, the

most notorious of which was the killing of eighteen non-Native road builders

at Bute Inlet in 1862 and the subsequent hanging of five "Tsilhgot’in.”

Events such as this, as well as the “Indian Wars” in the Washington Terri-

tory or the earlier shelling of Native villages by Royal Navy gunboats, werc

the dramatic events that lay in the background of the pervasive violence
that marked the enclosure of traditional Native territories. On the ground,
fences followed cadastral surveys and maps, and the property lines they"
created were backed by state law, in turn buttressed by violence. “The es-

tablishment of a Western liberal property regime,” writes Nick Blomley,
“was both the point of these violences and the means by which violent
forms of regulation were enacted and reproduced.”® _

Among these lines of private property imposed on the land and the people
who lived on it, the Dominion and provincial governments also created
boundaries that marked the spaces that were to be reserved for Native
peoples. This chapter examines the crucial role of the fisheries in the first
attempts to resolve what had become known, following the publication in
1875 of a book of letters and other documents under the same title, as the
“Indian Land Question.” That question would be answered in British
Columbia with small, scattered Indian reserves premised on access to fish.

The Joint Indian Reserve Commission, 1876-78

The governments of Canada and British Columbia had not been able to
agree on many issues after Confederation, including the size of Indian re-
serves and the underlying issue of Native title. As a result, nothing, hap-
pened on the Indian land question between 1871 and 1875 except the
alienation ‘of more land to non-Native settlers. Finally, in 1876, amidst
growing unrest among Native peoples over the occupation of their land,
the two governments established a commission to investigate the Indian
land question. The Joint Indian Reserve Commission (JIRC) was the first
attempt by the Dominion and province to seck a satisfactory resolution.
Each government would appoint a commissioner, a third would be ap-
pointed jointly, and together the commissioners would travel the province
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to gather evidence about the Native population, consider existing land use,
and make recommendations about what parcels of unalienated Crown land
should be set aside as Indian reserves. Land that had been sold or that was
subject to a pre-emption claim would not be considered. The question of
Native title, which the province refused to acknowledge and the Dominjon

was prepared to overlook, was set aside,1®

After considerable delay, the province appointed Archibald McKinley, a

retired Hudson’s Bay Company trader, as its representative and agreed -

with the Dominion to appoint Gilbert Malcolm Sproat as the joint com-
missioner. The Dominion had carlier appointed Alexander Caulfield Ander-
son, also a former Hudson’s Bay Company employee and the first inspector
of Fisheries for the province of British Columbia, his dual appointment
emphasizing the perception within the Dominion government that the
allotment of Indian reserves was closely tied to the fisheries. _
The commissioners began their work late in 1876, operating on instruc-
tions from the two levels of government about the terms of their commis-
sion and the role of the JIRC, including its treatment of Native fisheries.
David Laird, the Dominion minister responsible for Indian Affairs, told
Anderson that although the long-term goal was to create self-contained
agrarian communities, he was not to disturb those Indians engaged in “any
profitable branch of industry,” including fishing:
While it appears theoretically desirable as a matter of general policy to diminish the,
number of small reserves held by any Indian nation, and when circumstances will
permit to concentrate them on three or four large teserves, thus making them
more accessible to missionaries and schoo] teachers, you should be careful not even
for this purpose to do any needless violence to cxisting tribal arrangements, and
especially not to disturls the Indians in the possession of any villages, Sfishing sta-
tions, fur-trading posts, settlements or clearings, which they may occupy anc}’tq,

‘e

which they may be specially attached, and which may be to their interest to rct':iii"lzc,ﬂl, !

Again it would not be politic to attempt to make any violent or sudden change in "~_‘
the habits of the Indians, or that those who are now engaged in fishing, stock-"
raising, or in any other profitable branch of industry should be diverted from their

Ppresent occupation or pursuits, and in order to induce them to turn their attention
to agriculture, !

Two years carlier, Dominion officials had approved a comparable posi-
tion by order-in-council: “Great care should be taken that the Indians

b

especially those irihabiting the Coast, should not be disturbed in the enjoy-

ment of their customary fishing grounds, which should be reserved for them
Previous to white settlement in the immediate vicinity of such localities,”!2

)
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: The provincial government adopted a similar approach. In an 1875 re-
port on Indian reserves, the Attorney General, G.A. Walkem, noted that
most Native people in the province lived in fishing communities and there-
fore needed access to their fisheries rather than agricultural land. He wrote
that “it is reasonable to suppose that large tracts of agricultural land will
not be required for the class of Indians referred to. Those who cannot be
employed usefully ... in fishing or hunting, might require and fairly expect
farming lands. The other portion of the community would be provided for
in other ways, by reserving their fishing stations, fur-trading posts and settle-
ments, and by laying off a liberal quantity of land for a future town-site.”"?
As a result, the province instructed its appointee, McKinley, and the joint
appointee, Sproat, not to disturb Indian fisheries: “You will avoid disturb-
ing them in any of their proper and legitimate avocations whether of the
chase or of fishing, whether pastoral or agricultural.”**

These instructions to the reserve commissioners contamcd varying ter-

i minology. Sometimes a “fishing ground” was to be protected, other times

| a “fishing station,” and sometimes the acrtivity itself — fishing. The reserve

i commissioners generally dcscrlbcd those allotments made primarily to pro-

tect fisheries as “fishing stations,” a term that the Supreme Court of Canada

has recentlv interpreted to refer to points of land, but not to the adjacent
waters where fish were caught.!® Although plausible, such a clear distinc-
tion between land and fisheries is problematic. Many important indigenous
fishing technologies, such as weirs, dip nets, and reef nets, were land-based
and, as such, were inseparable from the adjoining land, foreshore, or bed
of the body of water. If a fishing station were allotted to securc a weir
fishery, as many were, then it is reasonable to suppose the reserve commis-
sioners intended that the reserve include that portion of the river in which
the fence-like structure was built, or, at very least, that the rescrve include
protection for the weir fishery.!¢

The uses of the term “fishing station” vary in the nineteenth century.

Sometimes it seems to refer only to the dry land from which fisheries were

conducted; at other times it refers to both the land and water, or only to

e the water on which people fished. Asan example of the latter, John McCuaig,

| h 8 the superintendent of Fisheries for Upper Canada, wrote in his annual re-

l ports for 1858 and 1859 that he hoped to lease fishing stations in waters

adjacent to lands that were held by someone else. This he found difficult:

“Another obstacle to the profitable leasing of the Fisheries is found in the

refusal of some of the parties owning land on the waters edge to allow a

landing place to the fishermen, who might otherwise be willing to lease

stations in front of such properties.” In short, fishing stations might
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include or exist independently of dry land.?8 When, in 1901, British
Columbia passed its first Fisheries Aet, the word “station” was used in a
manner that suggested both land and the adjacent fishery: “Fishery’ shall
mean and include the particular locality, place or station in or on which a
seine, pound or other net is used, placed or located, and the particular
stretch of waters in or from which fish may be taken.”!?

A practical reality of the fishery in the nineteenth century, an era of
human- and wind-powered fish boats, was that the control of particular
points of land effectively secured contrél of many fisheries. With some ex-
ceptions, such as the mouth of the Fraser River, where current, tides, and
waves were moderate enough to allow some mobility, access to identified
outcroppings or landings was essential to a successful fishery in British Co-
lumbia and elsewhere.2® This was particularly true on many rivers, but also
on long stretches of a rough and treacherous west coast. It was only in the
twentieth century, with the proliferation of gasoline-powered boats and
the increasing enforcement of laws that restricted land-based fishing tech-
nologies, that control of particular points of land became less important.2!

Terminology aside, the provincial government’s goal was to reserve as
little fand as was necessary to quell Native unrest and at the same time easc
Native peoples into the wage economy. Officials hoped that the reserves
would be temporary, a bridge that would help Native peoples make the
transition from traditional to modern economies. They were not to be con-
solidated on large reserves, but were to have some Kmited space in their
traditional territories from which to access their traditional food sources
while gradually integrating, with the help of missionaries, into the wage
labour force, particularly that of the emerging industrial commercial fish-
ery This was the provincial model to which Dominion officials were will-
ing to accede. The Department of Indian Affairs emphasized that the reserve
communities were to be self-sustaining, but this reflected as much a desire
to keep Native peoples off their welfare rolls as it did 2 fundamentally dif-

ferent vision. As a result, the land policy was built around access to the
fisheries. The governments could allot small parcels of land, leaving miost
of the province open for non-Native scttlement and development, with a
reasonable cxpectation that the fisheries would remain central to Native
€conomics as a means of subsistence but also as a sjte of their wage labour.

The commissioners quickly discovered, however, that although the can-
neties offered new employment opp-ortunjtics, the rapidly expanding in-
dustry also threatened many Native fisheries. Cannery fish boats, many of
which were worked in the carly years by Aboriginal fishers, occupied im-
portant fishing grounds, their numbers and nets precluding those who

e
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claimed prior rights of access. The Indian superintendent for British Co-
lumbia, IL.W. Powell, called for Fisheries to curb the aggressive cannery-
based fisheries that were producing conflict with Natives, and for the JIRC
to set aside Native fishing sites. Indian Affairs, he argued, “should take
steps as soon as possible to reserve certain fishing grounds for the Indians
who will be stire to create trouble if not thus cared for.”*

Inclement weather prevented long excursions in the winter of 1876-77,
but the commissioners did travel from New Westminster to Musqueam at
the mouth of the Fraser, around Burrard Inlet, and then up Howe Sound
and Jervis Inlet, across the Strait of Georgia to Vancouver Island, and south
along the island’s eastern shore. As they went, the commissioners estab-
lished procedures for allocating reserves and recording their decisions. The
“Minutes of Decision” included a description of the reserve boundaries
and a sketch, intended to guide the surveyors who would follow. In some

“cases they gave the reason for granting the reserve. The more general de-

scriptions of the reserves and their uses, often written some months later,
became known as “Field Minutes.” ‘

The commissioners specifically linked many of the réserves granted on
their first circuit to Native fisheries, In the Cowichan Valley, for example,
they described four reserves along the upper Cowichan River, at weir-
fishing sites, as fishing stations. These explicit connections, however, do
not convey a complete accounting of the ties between fisheries and reserves.
The large Cowichan Indian Reserve No. 1 at the mouth of the river, which
included the principal winter village sites of six communities and their fish
weirs on the Cowichan and Koksilah rivers, was also intended to protect
those fisheries, although the commissioners did not formally record the
importance of these fisheries or the correlation between them and this
reserve.

Shortly after the JIRC’s visit, the province granted a portion of the large
Cowichan reserve to William Sutton, who proposed building a lumber mill
and running logs down the Cowichan River to it. Sproat vociferously de-
nounced the province and its disregard of the commission’s work. How-
ever, if the land grant were to stand without the Cowichan’s consent (Sproat
thought it should not), then the Cowichan, he argued, must be compen-
sated not only for the land, but also for the loss of their fishery, which
would be destroyed by the log runs. According to Sproat, he and the other
commissioners on the JIRC had promised the Cowichan that their fishery
would not be interfered with or disturbed. The loss, therefore, of such an
important weir fishery required Cowichan consent and, if necessary, com-
pensation. The purchaser, who had already paid the Crown, agreed to pur-
chasc it again from the Cowichan and with it, perhaps, the right to run logs
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Exclusive Fisherigs and the Public
Right to Fish

come from within the colony itself? In British Cqumbi'a, the common law

was formally received by statute with the founding of the mainland colony
of British Columbia in 18583

Although the English common Jaw accompanied British scttlement, the
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be statutorily decreed or they might be left to judges, but in either event
the transmission of English law involved the parsing of individual doctrine
for its suitability to the local, Property scholar Bruce Ziff has described this
as the “crucible of applicability,” a process in which English law was mea-
sured for its colonial fit.¢

The public right to fish provides a marvellous example of this crucible of
applicability. Judges in British North America grappled with a doctrine
that had developed in the different geographical circumstances of the Brit-
ish Isles. Did the public right to fish apply in the vast inland lakes and
waterways, of which there were no counterparts where the doctrine had
emerged? The answer had consequences. Tt would affect the legality of the
exclusive fishcries that Indian Reserve Commissioner Peter O’Reilly marked
off in 1881. Beyond the particular application of the public right to fish, its
use and, I will argue, misuse in the debate over the legality of the exclusive
fisheries set aside by O’Reilly raises interesting questions about the role of
state law in the processes of dispossession that mark the colonial encounter.

O’Reilly’s allocation of exclusive 'ﬁshing rights to Native peoples on the
Fraser and Nass rivers in 1881 provoked controversy almost immediately.
Officials within the Dominion Department of Marine and Fisheries (Fisher-
ies) demanded to know on what authority O’Reilly had presumed to grant
exclusive fisheries in addition to the Indian reserves, O’Reilly, they argued,
«could only recommend parcels of land that should be set aside as reserves,
not exclusive fisheries that were contrary to the public’s right to fish.

This chapter opens with a description of that right and the challenges in its
transmission to North America. It then turns to the reactions against and in
support of O’Reilly’s allocation of exclusive Native fisheries, Finally, it ques-
tions the legal foundation of the opposition to O’Reilly’s work and suggests
that O’Reilly was working carefully and securely within the bounds of Can-
adian law when he marked off exclusive Native fisheries in non-tidal waters.

Lingering in the background, and addressed at the end of this chapter, is
the larger question of how best to characterize what O’Reilly was doing,.
Was he recognizing rights to exclusive fisheries that already existed? Or was
he, as agent of the Crown, granting rights to exclusive fisheries? Opposi-
tion to his work was predicated on the assumption that he was granting
and therefore creating rights rather than recognizing existing rights. This
view — that rights to land and fish emanated from the Crown — came to
prevail in the late nineteenth century. It was part of the consolidation and
centralization of power in the colonial state. It vras not, however, the only
view. Native peoples stated repeatedly that the sources of their fishing rights
lav in their legal traditions, not in the Crown. In this view; a provision such
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as the fisheries clause in the Douglas Treaties did not create rights but,
instead, converted existing rights into treaty rights (see the discussion in
Chapter 1). These prior rights of Native peoples to their fisheries, there-
fore, might be confirmed by the work of the reserve commission, but they
were not created by it. This interpretation of Native fishing rights remained
in the background in British Columbia along with the issae of Native title,
never disappearing but pushed well into the shadows by the prevailing view
that rights to Jand and fish originated from the colonial state. This latter view
was less a part of an overt strategy of colonial control than it was simply
presumed. Native peoples countered this supposition as best they could,
but their pleas for recognition of an alternative source for legal rights re-
ceived little attention in the late nineteenth and early twentieth centuries.
However one charactenizes O’Reilly’s work as reserve commissioner, by
1898, when he retired, Native peoples’ access 0 their fisheries had been
severed from the reserve grants. Even rescrves that were in close proximity
to local fisheries, and that had been allotted specifically to secure access tO
those fisheries, no longer conferred any rights of access to fish, far less
exclusive fisheries. The common-law doctrine of the public right to fish, as
intérpreted by senior Fisheries officials in the late nineteenth century, ef-
fectively opened many Jocally owned and managed fisheries to outsiders, in
most cases reallocating the resource from Native to non-Native fishers.

The Public Right to Fish
The English common law did not recognize property in fish until they
were caught, but it did recognize a property interest in the right to catch
fish. It did so by creating 2 presumption that the owner of the soil under-
lying a body of water — the sofum — had, as an incidence of the ownership of
the solum, an exclusive right to fish in the water above. This exclusive right
to fish could be severed from the ownership of the underlying bed, but
severing the fishery from the larger property interest had to be done ex-
plicitly in a grant or other instrument used to transfer the interest in prop-
erty; it would not be presumed.

" In determining who owned the sofum, and therefore the right to fish in
waters above it, the common law created another presumption that those
who owned the land adjacent to a defined body of water, known as riparian
owners, also owned the solum to the midpoint of that body, a doctrine
known as ad medinm filum aquac. Riparian owners whose property suf-
rounded a body of water owned the entire bed and the exclusive right of
fishing in the entire body of water as a result. In England, this presumption
applied to all non-navigable waters, understood in law to mean non-tidal

waters.
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In tidal waters, the Crown owned the fisheries. It is not clear whether
this right arose as an incidence of the Crown’s underiying interest in the
tidal foreshore or by some other means, but the Crown heid the right of
fishing in tidal waters, which English lord chief justice Mathew Hale de-
scribed in his much-cited passage as “the sea or creekes or armes thereof.”?
In contrast to the situation in non-tidal waters, however, the Crown’s own-
ership of the fisheries in tidal waters was subject to the common-law doc-
trine of the public right to fish. In effect, the Crown held the right to fish in
tidal waters in trust for the public. This prevented it from granting exclu-
sive fisheries in tidal waters to individuals or corporations, something that
it and others who held the right of fishing in non-tidal waters were frec to
do. Parliament could authorize the Crown to grant exclusive fisheries in
tidal waters, but such grants were not part of the Crown’s prerogative.

The origin of the public right to fish is often said to be the Magna Carta
(1215), and that may be so, although the language used is far from ex-
plicit. It seems more Likely that the thirteenth-century charter of rights,
which the barons forced upon King John, became in the cighteenth and
nineteenth centuries a praxy for the long-standing custom of public access
to the fisheries in tidal waters.? The uncertainties of origin notwithstand-
ing, Magna Carta became the touchstone for the pubilic right to fish in the
common law, creating a temporal boundary delimiting a time when the
Crown had within its prerogative the right to allocate exclusive fisheries in
tidal waters (before Magna Carta) from a time when it did not (ever since).

That the public right to fish applied only in tidal waters worked well in
England, where there were no large non-tidal waterways or lakes to com-
plicate matters. Some of the large lakes in Scotland and Ireland presented a
few difficulties, but the courts maintained a firm line in the cases that arose:
only navigable waters, defined in law as tidal waters, were subject to the
public right to fish.° Circumstances in North America were considerably
different. The vast inland lakes and river systems that were navigable but
non-tidal required the rethinking of a body of law that had emerged in a
context where tidal and navigable were sufficiently synonymous in fact to
be considered so in law. Did the sd medium filum aquae rule create a
presumption that the owner of a small iot beside one of the great lakes also
owned the so/um to the middle of the lake and, therefore, held an exclusive
iight of fishing in the waters above that land? And if in these circumstances
the common law were modified to create a presumption that the Crown
retained ownership of the sofum and thus the fishery, was the Crown’s
Interest subject to the public right to fish? These became important ques-
tions in British Columbia when the reserve commissioners allotted land in
the 1870s and 1880s to secure Native access to fish.
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Exclusive Native Fisheries and the Public Right to Fish

Within days of receiving copies of Peter O’Reilly’s minutes of decision
creating the reserves along the Nass River and setting aside exclusive fish-
erics, the Dominion commissioner of Fisheries, W.F. Whitcher, wrote to
the Department of Indian Affairs (Indian Affairs) demanding to know “un-
der what authority Mr. O’Reilly has appropriated public fishing privileges
in pu,b]ic waters not even connected with Indian land Reserves — for the
exclusive right of Indians.”* Indian Affairs had sent copies of the minutes
of decision creating exclusive fisheries along the middle Fraser, but few if
any non-Natives were fishing in these waters, the canneries near the mouth
of the Fraser had prior access to salmon, and Fisheries had not responded.

The exclusive fisheries on the Nass, however, were much closer to, and
might damage the viability of, the emerging canning industry on the north:
coast. This, it appears, provoked the immediate response from Whitcher.
He believed that Fisheries had the sole authority, under the Fisheries Act,
to grant exclusive fisherics in public waters, understood to include tidal
and navigable waters.”

All of the exclusive fisheries that O’Reilly had designated were in non-
tidal waters, but most were in waters that Fisheries considered navigable.
To Whitcher’s demand for an explanation, John A. Macdonald, prime min-
ister and superintendent general of Indian Affairs, replied that he had “con--
sidered it expedient and proper to instruct him [O’Reilly], while engaged
in assigning these lands, to mark off the fishing grounds which should be
kept for the exclusive use of the Indians and he is following those instruc-
tions.”"? In turn, the minister of Fisheries, AW. McLean, replied that the
Crown’s prerogative was limited, that it could only grant exclusive fisheries
if authority had been delegated from parliament, that parliament had del-
egated this authority to his department under the Fisheries Act, and that
Fisheries had no intention of limiting non-Native access by granting exclu-
sive Native fisheries:

e Fishing rights in public waters cannot be made exclusive cxeepting under the ex-
il press sanction of Parliament, and ... Indians are entitled to use the public fisheries
only on the same conditions as white men, subject to the Fisheries Act and Fishery

Regulations. The mere assignment of these fishery privileges by Indian Agents, or
the abstention of this Department from otherwise disposing of them — which there
was no intention to do pending careful consideration of all the circumstances of
each case — could not legally exclude the publié from fishing therein.'?

Indian Affairs, on the other hand, sought to protect Native fishing
grounds and had instructed the reserve commissioner to include them
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within the reserve allotments. Behind this position lay three considerations.
"Reillv’s minutes of decision First, Native peoples in British Columbia depended heavily on their fish-

cr O'Reil Y mn.—l; o eries. Reallocating their fisheries would cause great hardship and, from
b an:d g e ? u:vrotc to Indian Affairs’ perspective, would increase the number of dependents that
fisheries, W.F. Whitcher, it would be responsible to support. Second, from its experience in the
Great Lakes region, Indian Affairs knew that Native peoples would de-
: -1 land Reserves — for the fend their fisheries tenaciously, and it did not want to provoke unrest in a
lth Indian lan ies of th minufcs volatile situation.'* Finally, the unresolved question of Native title and
mitshad sen.t yeeilly liut few if fishing rights lingered in the background. Officials at Indian Affairs were
ong the middle Frascr, well aware that they were trying to resolve the land question in British
Columbia without treaty at the same time that they were negotiating trea-
ties in what would become the Prairie provinces. The absence of treaties
did not mean an absence of rights, including rights to established fisher-
ies. This was not lost on former reserve commissioner Gilbert Malcolm
Sproat, who had pointed to the Douglas Treaties as evidence of fishing
rights across British Columbia, or on Prime Minister Macdonald, who
| had written that it was not only “expedient” but also “proper” to set aside
. . : . exclusive Native fishing grounds. The senior Fisheries official in British
i,::l%igﬁsdi:siiizgz‘:'r::rja:;g:gi . | Columbia, A.C. Anderson, agreed. He wrote to Whitcher, shortly after
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Even with this support for the reserve commissioner, Fisheries’ refusal to
recognize O’Reilly’s exclusive fisheries prevailed. O’Reilly did not use the
' 1d only grant exclusive fisheries language of exclusive fisheries again, but access to fish remained central to
It con:c ontly Br lament had del- many of his reserve allotments. This continued to concern Fisheries, and in
parliament, that. I;ar . arnAc 5 and that | response to O’Reilly’s later work on the central coast (see Chapter 5}, Com-
ik GnelEy Ehe SEmas e | missioner of Fisheries Whitcher wrote that his department “{did] not rec-
| ognize any unauthorized appropriations of public fishing rights by the
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take to debar the public fishermen from exercising their legal rights in the premises,
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the reason and justness of any arrangement founded in due regard for the relative
rights of public fishermen and the necessitous claims of Indians.'*

“Public fishermen” had “legal rights.” “Indians,” so far as Fisheries was
concerned, only had “necessitous claims,” This was an important distine.
tion: rights outweighed claims, even “necessitous claims.” .

In what would be the final cxchange in this intra-departmental debare.
Indian Affairs indicated that, “in the event of any complications arising out
of the diversion to other users of the Fisheries so recommended to be ap-
propriated for the use of the Indians — [it would] hold the Dept. of Marine
and Fisheries responsible.”® There would be no short-term resolution:
Indian Affairs and Fisheries simply disagreed over the respective rights of
the “public” and Native peoples to the fisheries.

Whitcher’s understanding of the law had emerged from his experience as
an official in the fledgling Fisheries Branch within the Department of Crown
Lands'in the Province of Canada before Confederation (see Chapter 1),
He was most familiar with the Great Lakes fisheries and with the conflicts
there between Native and non-Native fishers. Between the 1830s and 1860s,
a series of court decisions, none of which involved Native fisheries, sug-
gested that the public right to fish was not limited, as in Britain, to tidal
waters. Instead, it applied to the Great Lakes and other navigable water-
ways and thus restricted the Crown’s prerogative to allocate exclusive fish-
eries in these waters.® The preponderance of legal opinion provided by
government officials indicated that the public right to fish limited the grant-
ing of exclusive Native fisheries as well.2!

*This position has been taken up more recently by lawyer Roland Wright,
who has argued that until the 1857 Fisheries Act, which provided that the
Fisheries Branch could grant fishing Icases of up to nine vears, the Crown
had no authority to allocate exclusive fisheries. Tt was only with the con-
sent of the legislature that exclusive fisheries, whether Native or non- Native,
might be allocated in navigable waters, understood in North America as
navigable in fact and including the Great Lakes and major rivers. Other
scholars have vigorously challenged this argument on several grounds, First,
this legal opinion did not accord with the reality of numerous instances in
which the Crown had recognized exclusive Native fisheries in the eighteenth
and nineteenth centuries, often through treaties.? Second, it misconstrued
the source of the right to exclusive fisheries, placing it in Crown grants and
not in the use and occupation of exclusive fisheries before the British asser-
tion of sovercignty* In this, Native claims were no different than those of
settlers who had received a royal grant of an exclusive fishery from the French
Crown before 1760 and thus before the British assertion of sovereignty.
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Wright is correct, nonetheless, when he states that by the mid-nineteenth
century, Fisherics officials believed that only they had the authority, under

' statute, to allocate exclusive fisheries. There is no doubt, moreover, that
Whitcher believed this interpretation of the common law applied across
Canada, including in British Columbia. As commissioner of Fisheries, he

sent a circular outlining his views to all Fisheries overseers {local Fisheries
officials} in Canada in 1875:

Fisheries in all the public navigable waters of Canada belong prima facie to the
public, and are administered by the Crown under Act of Parliament, which Statute
Imposes various restrictions on the public exercise of the right of fishing, and sub-
jects the privilege to further regulation and control necéssary to protect, to pre-
serve, and to increase the fish which inhabit our waters.

Indians enjoy no special liberty as regards either the places, times or methods of
fishing. They are entitled only to the same freedom as White men, and are subject
to precisely the same laws and regulations.

Although there were no Fisheries overseers in British Columbia in 1875,
and the first inspector of Fisheries for the province, A.C. Anderson, would
not be appointed until the following year, it is clear from Whitcher’s reac-
tion to O’Reilly’s work in 1881 that he believed this policy applied to
navigable waters in Canada’s westernmost province. In subsequent corre-
spondence, discussed more fully in Chapter 5, Indian Affairs appears to
have conceded thit the reserve commissioner did not have final authority
to allocate exclusive fisheries and that, just as the province and Dominion
had to confirm the land grants, so Fisheries and Indian Affairs had to agree
about the exclusive fisheries, Nonetheless, Indian Affairs fully expected that
the reserve commissioner’s recommendations would be implemented.2s
Moteover, Inspector of Fisheries Anderson and Indian Superintendent
Powell supported O’Reilly’s practice of allocating exclusive fisheries and
thought it should continue. In this context, Indian Affairs argued that it
would “appear therefore inexpedient, if not positively mischievous, to in-
terferc with the systém at present in vogue for allotting Fisheries to the
Indian Bands of that Province.”? However, Fisheries® position prevailed;

the public right to fish would preclude confirmation of O’Reilly’s exclusive
Natwve fisheries.

The Public Right to Fish in British Columbia

The common-law doctrine of the public right to fish loomed over Peter
O’Retlly’s work as a reserve commissioner in the 1880s and 1890s. The
Department of Fisheries refused to recognize exclusive Native fisheries and
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justified its refisal by reference to the public right to fish. As a result, O’Reill ¥,
who had begun his work by allocating exclusive fisheries along importan:
stretches of the Fraser and Nass rivers, stopped making such allocations
For another cighteen years, however, he continued to allot reserves based
on access to the fisheries, work that is considered in the following chaprer.
But although Fisheries® position with respect to exclusive fisheries was clear,
it is much less clear that this position reflected the statc of law in British
Columbia, or even in Canada, in the 1880s. In fact, O’Reilly’s allotment of
exclusive fisheries in 1881, and his care to restrict them ro non-tidal wa
ters, closely matched contemporary developments in Canadian law,

The line of Ontaric cases and ‘legal opinions on which Fisheries relied,
which suggested that the public right to fish applied to navigable, non-tidal
waters, were decided or provided before British Columbia joined the Can-
adian confederation. In British Columbia, therefore, the court rulings had
limited persuasive value and were certainly not -binding. Moreover, in a
series of British cases from the 1860s, including a House of Lords decision
in 1863, the English courts had confirmed that the public right to fish
applied only to tidal waters. 2 Unlike the cases from Ontario, the decisions
of the English courts were binding in British Columbia, They might be
distinguished based on different facts and perhaps even different geographical
circumstances, but they could not be overturned. The scope of the public
tight to fish had not come before the cousts jn British Columbia, but it had
arisen in New Brunswick and was the subject of an Exchequer Court of
Canada decision in 1880, the year before O’Reilly began his field work.

In October 1880, Justice Gwynne of the Exchequer Court of Canada
released his decision in Cenada » Robertson, a dispute over the right of
fishing in the Miramichi River of New Brunswick.® Both the Dominjon
and the province claimed the right to allocate exclusive fisherics in1 the river,
the Dominion under section 91(12) of the British North America Act,

which placed “Seacoast and Inland Fisheries” within its jurisdiction, and
the province under its ownership of and responsibility for property recog-
nized in sections 109 and 92(13).% The case proceeded to Justice Gwynne
as a series of questions about the rights of a riparian owner on a navigable
but non-tidal river. Did the law create a presumption that a land grant next
to such a body of water included the solum to the midpoint of the river —
ad medium filum aguae — and thus the exclusive right of fishing in those
waters?
Gwynne J. established that, whatever the law in Ontario, the right of
fishing in New Brunswick rivers “must be considered with reference to the
Common Law of England.” which restricted the public right to fish to
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tidal waters.® Although well aware of the Ontario cases, which he had
surveyed in deciding an earlier case,? Gwynne J. did not consider them in
Rabertson. Instead he reviewed a collection of cases from the United States,
some of which grappled with the dissonance of a common-law rule that
treated navigable and tidal as synonymous in the North American context.
In most of these cases, he concluded, the US courts held that while the
public had a right of navigation in all navigable waters, the riparian owner
held rights to the solsm of navigable rivers and thus to exclusive fisheries
above ¥

From this analysis, Gwynne J. held that the public right to fish existed
only in navigable rivers as understood in. law to mean tidal rivers. Above
the ebb and flow of the tide, rivers were “not open to the public for pur-
poses of fishing, but may be owned by private persons, and in common
presumption are owned by the proprietors of the-adjacent land on either
side, who, in right of ownership of the bed of the river, are exclusive own-
ers of the fisheries therein opposite their respective lands on either side to
the centre line of the river.” Regarding the public right to fish and the
relevance of Magna Carfa, interpreted in the nineteenth century as the
source of the public right to fish, he continued:

Mugna Charta does not affect the right of the Crown, nor vestrain it in the exercise of
is prevogative of granting the bed and soil of any viver above the ebb and flow of the
nde, or of granting exclusive or partial rights of fishing therein as distinct from any
title in the bed or soil, and in fact the Crown grants of land adjacent to rivers above

the ebb and flow of the tide, notwithstanding that such rivers are of the first mag-

nitude, are presumed to convey to the Grantee of such lands the bed or soil of the

river, and 50 to convey the exclusive right of fishing therein to the middle thread of
the river opposite to the land so granted.®

Even if the Crown had not granted the solwm but had retained it for itself,
Gwynne J. ruled that “such a reservation does not give to the public any
common right of fishing in the river.”® It remained open for the Crown,
under its prerogative, to allocate exclusive fisheries in non-tidal rivers ei-
ther as an incidence of a land grant or separately.

I have no evidence that O’Reilly had read or knew of the decision in
Robertsom, although he had been working as a lay judge before his ap-
pointment as reserve commissioner, but his allocation of exclusive fisheries
1n non-tidal rivers fit precisely within its parameters. As a representative of
the Crown in right of both the province and Dominion, he could exercise
the Crown’s prerogative to allocate exclusive fisheries in non-tidal waters,
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Officials in the Department of Fisheries, who must have known about
Robertson, given that it was the minister of Marine and Fisheries who wis
being sued for licensing an exclusive fishery, showed no inclination to alter
their position, even though the decision seemed to undermine their argu-
ment that the public right to fish prevented the Crown from-allocating
cxclusive fisheries in non-tidal waters.
On appeal, in 1882, the Supreme Court of Canada upheld most of Jus-

tice Gwynne’s decision. On the question of the public right to fish, the
Supreme Court justices were less expansive. Chief Justice Ritchie wrote
briefly that the portion of the Miramichi in question, which was navigable
but non-tidal, “is not a public river on which the public have a right to
fish,” and although the public did have a right of navigation, “such a right
is not in the slightest degree inconsistent with an exclusive right of fishing,
or with the rights of the owners of property opposite their respective lands. ”™
The public right to fish, according to the chief justice, did not apply in
non-tidal waters, Justice Strong seemed inclined to disagree, suggesting
that on “large navigable freshwater rivers, above the flow of tide,”™ and on
“the great lakes,”® the Crown might hold the right to fish in trust for the

public. He was, however, reluctant to wade into these waters and con-

cluded that the issue did not need to be resolved to decide the case.*”
Perhaps this hesitation of Justice Strong’s was enough for officials at Fish-
eries. They maintained their opposition to O’Reilly’s allocation of exclu-
sive fisheries, even though, after Robertson, that position rested on highly
unstable legal ground.

In 1896, fourteen years after the Supreme Court’s decision in Robertson,
Chief Justice Strong, as he then was, re-examined the application of the
public right to fish in non-tidal waters. The case of Jn Re Provincial Fisher-

ies; a Dominion /provincial reference to the Supreme Court over their refa-
tive powers to regulate fisheries, raised the rights of tiparian owners and
the extent of the public right to fish. On the public right to fish, there was
no mistaking Chief Justice Strong’s position: )
That the Crown in right of the provinces could grant either the beds of such non-
 tidal navigable waters or an exclusive right of fishing is, 1 think, clear, Before Magna
Charta the Crown could grant to a private iﬁdividua[ the soil in tidal waters with
the fishery as an incident to it, or the exclusive fight of fishing alone as distinct from
the soil. Then, as the restraint imposed by Magna Charta does not apply to any but
- tidal waters, there is no reason why the prerogative of the Crown to make such
grants in the class of waters now under cobsideration, large navigable lakes and
non-tidal navigable rivers, should not be exercised now as freely as it could have
been with reference to tidal waters before Magna Charta ¢!




:ries, who must have known about
ter of Marine and Fisheries who was
shery, showed no inclination to alter
on secemed to undermine their argu-
evented the Crown from allocating

.ourt of Canada upheld most of Jus-
tion of the public right to fish, the
sansive. Chief Justice Ritchie wrote
=hi in question, which was navigable
n which the public have a right to
€ a right of navigation, “such a right
:nt with an exclusive right of fishing,
srty opposite their respective lands.”37
» the chief justice, did not apply in
ied inclined to disagree, suggesting
2rs, above the flow of tide,”?® and on
bold the right to fish in trust for the
o wade into these waters and con-
o be resolved to decide the case.®®
1g’s was enough for officials at Fish-
m to O’Reilly’s allocation of exclu-
rison, that position rested on highly

sreme Court’s decision in Rebertson,

re-examined the application of the
The case of In Re Provincial Fisher-
5 the Supreme Court over their rela-
d the rights of riparian owners and
)n the public right to fish, there was
ssition: '

‘ould grant either the beds of such non-
of fishing is. I think, clear. Before Magna
: individual the soil in tidal waters with
ive right of fishing alone as distinct from
Magna Chartn does not apply to any but
irerogative of the Crown to make such
onsideration, large navigable lakes and

xxercised now as freely as it could have
Magna Charta #

Evclusive Fisheries and the Public Right to Fish 89

In sum, the public right to fish did not restrict the Crown’s right to grant -
land, including the solum of adjacent non-tidal lakes and rivers, to create
exclusive fisheries. If the Crown held riparian land, or had reserved the fish-
ery from a riparian land grant, and'had not granted exclusive fisheries, then
the public might fish. Indeed, Strong C.J. wrote that it had been the “in-
variable practice, which has prevailed in Canada from the earliest times since
the settlement of the country, to treat the right of fishing in navigable waters
above the flow of the tide as public.” As a result, the ad medium filum
aguae presumption did not apply in navigable waters. Crown grants of land
adjacent to navigable waters were not presumed to include the fishery to the
midpoint. But this did not in any way compromise the Crown’s prerogative
to allocate exclusive fisheries where it saw fir.#* This prerogative lay with the
Crown in right of the province except in a few circumstances, such as Indian
reserves, where it lay with the Crown in right of the Dominion.*

The Judicial Committee of the Privy Council heard an appeal of the
Provincial Fisheries Reference but chose to defer the question of the public
nght to fish** The Supreme Court’s interpretation was neither rejected
nor confirmed. Again, perhaps this equivocation was enough for the De-
partment of Fisheries to continue to refuse to recognize exclusive Native
fisheries in non-tidal waters. But it is hard to find a legal basis for that
position. The preponderance of case law stood opposed. And after the
1913 decision of the Privy Council in A.G. B.C. n. A.G. Canada, there
could be no doubt. Of the rights to fish within the Dominion-held railway
belt (a forty-mile-wide tract of land that bounded the Canadian Pacific
Railway through British Columbia), but also as a general statement about
fishing rights, Viscount Haldane wrote:

In the non-tidal waters they [fisherics] belong to the proprietor of the soil, i.e. the
Dominion, unless and until they have been granted by it to some individual or
corporation. In the tidal waters, whether on the foreshore or in creeks, estuaries,
and tidal rivers, the public have the right to fish, and by reason of the provisions of
Magna Charta no restriction can be put upon that right of the public by an exercise
of the prerogative in the form of a grant or otherwise. %

The public right to fish restricted the Crown prerogative, whether the
Dominion or the provincial Crown, in tidal waters only. The Crown was
frce to grant exclusive fisheries in non-tidal waters. To the extent that Can-
adian courts, including the Privy Council, considered the issue after British
Columbia joined Confederation, this had been the consistent finding since
Justice Gwynne’s decision in Rebertson in 1880, the year before O’Reilly
began allocating exclusive fisheries in non-tidal waters.
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Conclusion

It O’Reilly’s allotments of exclusive fisheries are characterized as rcéogniz—
ing fishing rights that predate the British assertion of sovereignty, then the

subject to a common-law doctrine — the public right to fish — that limits the
Crown’s ability to alienate exclusive fisheries. Several authors have argued
persuasively that this is the better interpretation, and it certainly accords
with the recent direction of Aboriginal rights and title litigation. Aborigi-
nal title and rights do not arise from Crown grant; nor do they depend on
the application of the Royal Proclamation of 1763 to British Columbia.
Instead, they arise from the long use and occupation of land and resources
by Aboriginal peoples that predate British asscrtions of sovereignty.#
If, however, O’Reilly’s allotments are understood as Crown grants that
create exclusive fishing tights, then the common-law doctrine of the public
right to fish might operate to limit what grants were possible. With respect
to tidal waters, it is clear that the Crown could not alienate exclusive fisher-
ies in tidal waters without authority from parliament. Beginning in 1857,
with the first comprehensive fisheries legislation for the provinces of Canada
(Quebec and Ontario), elected representatives provided the fledgling Fish-
eries Branch with the authority to allocate exclusive fisheries for up to nine
years. After Confederation, this authority carried over in the Fisheries Act
to the minister of the Department of Marine and Fisheries. Within these
statutory limits, Fisheries could grant exclusive fisheries in tidal waters,
With respect to non-tidal waters, when O’Reilly began his work in 1 881,
he did so in the aftermath of a decision that clearly restricted the applica-
ton of the public tight to fish to tidal waters. In the ensuing years, this
position would be confirmed repeatedly until, in 1913, a decision of the
Privy Council left no doubt that the Crown’s prerogative to grant exclu-
sive fisheries in non-tidal waters was unaffected 'by the public right to fish.
.Opposition to O’Reilly’s allocation of exclusive fisheries in non-tidal waters,
based as it was on the doctrine of the public right to fish, was unfounded.

Nonetheless, the common-law doctrine of the public right to fish was a

cveryone. In non-tidal waters, it provided the justification, albeit errone-
ously, to remove constraints op non-Native fishing. Native fishers could
participate on the same terms as everyone else. However, this was the prob-
lem. In opening the fishery to everyone, the public right to fish (at least as

interpreted by Fisheries) erased the prior rights of Native peoples to their
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fisheries. The radical simplification of Native customary tenure in the fish-
erics was achieved simply by denying its existence. A token Indian food
fishery (discussed in Chapter 6) was all that would be allowed to remain.
Beyond this erasure of tenure, the opening of the fisheries to the public

undermined the Indian land policy that was premised on and justified by

the continuing right of Native peoples to their fisheries. The land allot-
ments only made sense in tandem with the fisheries. Finally, constructing
the fisheries as common property, to which everyone had the right not to
be excluded, worked best for those who had access to the credit and capital
that was increasingly necessary to participate as fishers and, even more so,
as processors. Native people shared a lack of access to capital with many
immigrants, but their status as Indians under the Indian Act meant that
credit was also difficult to acquire. In a legal regime that did not recognize
theur prior rights to the fisheries or the correlation between land policy and
fisheries, Native peoples were never in a position to participate in the fish-
eries on equal terms.
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and William Douglas, had been charged with similar offences the year be-
fore, and a fourth, Allen Jacob, was charged in 1987. ‘

The four accused appeared before Judge Walker in the British Columbia
Provincial Court in Octobér 1987. The principal argument in R. #. Lewis
concerned the boundary of the Cheakamus reserve. Ifthe reserve extended
mto the river to the spot where the accused had been fishing; it would
mean the fishing had occurred on the reserve. And if the fish had been
canght on the reserve, then, under the terms of the Indian Act, a Squamish
Indian Band by-law superseded the federal fisheries regulations. By-Law
No.10, “for the preservation, protection and management of fish on the
reserve,” permitted members of the Squamish band to fish on Squamish
reserves without the restrictions set out in the food fishing licence.!! The
location of the reserve boundary turned on the ad medium filum agquae
presumption. Lawyers for the Squamish argued that the band owned the
bed of the river, a non-tidal body of water, to its midpoint and therefore
hield the exclusive right to fish in its waters. However, Judge Walker ruled
that, in Canada, the presumption did not apply in navigable waters; the
Squamish River was navigable, and therefore the river was not a part of
the reserve. The Lewises were bound by the terms of the Indian food fish
licences, and Judge Walker levied fines of twenty-five dollars for. each
offence. ,

The Squamish appealed to the BC County Court where, in 1989, most
of the convictions were overturned. Judge van der Hoop held that the
alleged offences had occurred on the reserve. In doing so, he indicated
that “the historical background of the right of the Indians to fish,” and
“the desire of both Provincial and Federal Governments to support and
protect that right,” were relevant in determining the boundaries of the
reserve.'> However, on the Crown’s appeal of this decision, the BC Court
of Appeal reinstated the convictions. The Squamish Indian Reserve No. 11
Cheakamus did not extend into the Squamish River, a finding that the
Supreme Court of Canada upheld in 1996.1?

In upholding the convictions, the Supreme Court relied on evidence
that none of the lower courts had seen. It allowed an intervenor — Canad-
ian National Railway ~ to submit new evidence in Lewis and in R. 7. Nikal,
a similar case involving Wet’suwet’en Indian reserve boundaries and fisher-
ies on the Bulkley River, a tributary of the Skeena, that the court heard at
the same time."* The new evidence consisted primarily of nineteenth-
century correspondence to and from the Department of Marine and Fish-
eries regarding the rights of the public and of Native peoples to the fisheries.
Largely on the basis of this evidence, which revealed the federal department’s




184 Concinsion

do so when they allotted In
the court in Leswss, ¢




rights, the Supreme Court con-
ners had not intended to allocate
‘hey did not have the authority to
Justice Iacobucci, who wrote for
> the Cheakamus reserve that “it
oint in time, to include a fishery
7, “that the Crown’s policy was to
5 the uses of the water and not to
r the purpose of fishing.™* In hus
:ention of the Crown to provide
aters adjacent to the reserves ™16
1e majority in Nikal, concluded
was consistently clear in its state-

granted to Indian bands in Brit-’

formally linked Squamish Indian
ries. This much of the Supreme
-ering more than 4,000 acres, the
ic other Squamish reserves com-
oint Indian Reserve Commission
he Royal Commission on Indian
ia described small reserves above,
nish River from the Cheakamus
sh River was clearly an important
t fishing was not the identifying
e commissioners labelled the one
to do something in addition to

»ut the authority of the reserve
n arc more difficult to sustain It
understood Native peoples had
his privilege, Native fishers shared
3 be excluded from the fisherics,
renched in the department when
ast fisheries, and it is this undet-
1¢ Supreme Court in Nikal and
anderstanding, at odds with the
sheries in the late eighteenth and
da. Indeed, the mid-nineteenth-
officials based their management
ipreme Court’s recent judgmenis

Conclusion 195

rest, amounted to a fundamental rejnterpretation of fisheries law, policy,
and treaty rights, the principal object of which was to diminish Native con-
trol over and access to the fisheries,?

Although Fisheries articulated its vision of limited Native fishing privi-
leges most forcefully, it was never the only view, even in the late nine-
teenth century. Native peoples were clear that their rights to fish derived ViRt
from their own legal traditions, not from the Crown, and those rights|
included, but were not limited to, fishing for food. The fisherics clause in ‘ I.
the Douglas Treaties — the right to “fisheries as formerly” - provides some L '

evidence that colonial officials in British Columbia also understood that
Native fishing rights emanated from past practice, not the Crown, and
that those rights were broadly construed.? Furthermore, there is clear
and abundant evidence that, whether as a matter of law or policy, the
Department of Indian Affairs sought to preserve Native peoples’ access to
their fisheries. Indeed, throughout the process of reserve allotments, In-
dian Affairs was a continuing, although faltering and occasionally ambiva-
lent, advocate of Native fishing rights, at times insisting that Fisheries
recugnize the allocation of exclusive fisheries as part of the established |
reserve system or assume the costs of not doing so, while at other times
deferring to its more powerful sibling department within the Dominion
government. The prosccution of Squamish fisher Domanic Charlie, re-
counted at the outset of this book and in Chapter 6, reveals both the vigor- .
ous defence of Native fishing rights by Indian Affairs and the department’s
conflicted ambivalence towards those rights. It would oppose Fisheries,
¢ven in the public forum of the courtroom, but only so far as the county
court, in R. ». Charlic. Nonetheless, Indian Affairs was a dissenting voice,
albeit inconsistently expressed and seldom heard, within the government
of Canada to Fisheries’ refusal to recognize Native fishing rights. The Su-
preme Court’s conclusions that “the Crown in all its manifestations was
consistently clear that no exclusive fishery should be granted,” or that “it
was never the intention of the Crown to provide Bands with an exclusive
fishery in waters adjacent to the reserves,” are wrong. In concluding thus,
the court has uhcritically adopted the position of the Department of Ma-
nne and Fisheries and its interpretation of the law in the late nincteenth
century as its own. '

I, as I think must now be clear, the reserve geography in most of the
Province is premised on access to fish, then that geography ought to create
certain entitlements to the fisheries. This is not an argument based on
Aboriginal rights or title, although these underlie the claim, but instead
on the government policy and practice of alloting small parcels of land
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