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96 Indian Reserves and Fisheries

the sea.” O’Reilly responded “that the mountains were as free for him to
hunt upon as ever, and that he would enjoy the right to fish in the Ocean
in commaon with others.”® This characterization of a right to fish “in com-
mon” emulated the fisheries clause of the 1854-56 treaties in the Washing-
ton Territory. Perhaps this was inadvertent — O’Reilly offered no further
written explanation for his choice of language, and he does not use the
phrase again — but it was another indication of the centrality of the fisheries
in his reserve allotments.
Later in August, O’Reilly arrived in Heiltsuk territory on the central
coast. His work there provides another good example of what he was doing
) along the coast. Of the twelve reserves allotted to the Bella Bella (O’Reilly
' divided the Heiltsuk into Bella Bella and Kokyet), the first secured their

'y :
Werkinellek 11 ; ' g

Figure 5.2 Heiltsuk reserves allotted by O’Reilly, August 1882. He identified
all but three reserves, which included a grave site and the principal village site,
as fishing stations.
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principal village site and the others were intended to secure access to salmon,
halibut, and seal fisheries (Figure 5.2). Using language that he would re-
peat many times for coastal reserves, O’Reilly described Bella Bella Reserve
No. 10, a fifteen-acre parcel, as. “only a fishing station,-and of no value for
any other purpose.” Reserve No. 11, containing sixty acres, was the princi-
pal summer residence, and O’Reilly wrote of it: “The Western shore is
rugged, and weather beaten, and the Reserve of no value except as a fish-
ing station.” Of the six reserves he allotted to the Kokyet, four were iden-
tified as fishing stations. _

O’Reilly no longer mentioned exclusive fisheries in his reserve allotments,
but otherwise he continued much as before, setting aside small parcels of
land to secure access to fish, the only resource of any consequence that
might provide the Nuu-chah-nulth, Kwakwaka’wakw, and Heiltsuk peoples
with a reasonable livelihood. Native peoples seem to have been well aware
of this pattern, and they sought to secure their fisheries in ways that fit
within it. A Haida petition for additional reserves in 1883, for example,
requested eight single-acre plots that would secure access to, and enable
processing of, dogfish, salmon, and halibut.® O’Reilly’s reports confirm
that this was a sound strategy. In 1886, he informed the Kwakwaka’wakw
chiefs of the Lower Knight Inlet tribes “that the object of [his] visit, was to
secure to them certain plots of land which would give them the control of
their fisheries.”® In his attempt to convince the Lekwiltok tribes to co-
operate in identifying land they wished him to reserve, O’Reilly was a little
more tentative; he claimed to have “pointed out to them the advantages
they would derive from having lands so set apart, which would virtually
give them the control of their fisheries.”!

O’Reilly’s language was not consistent, but it is unlikely that these assur-
ances, however framed, provided much comfort to Native peoples who
were witnessing the increasing penetration of immigrant settlers and a state-
based legal system into their daily lives. Indian Affairs was also concerned
that although O’Reilly appeared to be making general guarantees about
Native access to fisheries, they were not specific enough. After reviewing
the records from O’Reilly’s 1888 tour through Sliammon, Klahoose, and
Homalco territory on the coast north of Vancouver, one official noted that
although there was much mention of fishing stations and important river
fisheries, nowhere did O’Reilly specify the waters that were to be set apart
for exclusive Native use. O’Reilly responded that all the fisheries he was
being asked about were in tidal waters and he was “not aware that it has
ever been the practice to assign exclusive fishing rights in these.” Further,
he was not aware of any authority for doing so.!! In this aspect, at least,
O’Reilly had been consistent. '

&
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on the reserve but allowed the fisher

Y to continue in the waters immedj-
ately adjacent to it.10% -

The question of ownership of reserve foreshores remained unresolved
and a serious concern in'many coastal communities. Among the demands
of the Allied Indian Tribes of British Columbia in response to the report of
the Royal Commission on Indian Affairs was the insistence “that all fore-
shores whether tidal or inland be included in the reserves with which they

are connected, so that the various Tribes shall have full permanent and
beneficial title to such foreshores, 104 .

Expanding the Seine-Net Fisheries, 1904-24

In 1904, Fisheries amended the Fisheries Regulations Jor the Province of
British Columbin to allow, but also to limit and regulate, the seine-net and
salmon-trap fisheries. % It thep began issuing seine licences for many areas
along the coast, entitling the holders to exclusive seine-net fisheries for
identified stretches of the coast. Although the seine fisheries, which tar-

geted the many lesser runs of salmon, remained a small fraction of the

drift-net fishery, they frequently occupied waters adjacent to a reserve, in-

cluding those set aside by the reserve commission for fishing. The runs on

these rivers and creeks might number from a few thousand fish to several

tens of thousands, and a seine or two working in the bay could catch most

of these fish, dramatically reducing the numbers available to the Native

peoples who lived on the reserve. The use of seines in these circumstances

prompted repeated complaints.

In 1905, the Heiltsuk protested the grant of seine licences to non-Heiltsuk
fisher Robert Draney. The licences affected the' fisheries associated with
several Heiltsuk reserves that the Heiltsuk understood had been reserved
to them when the Indian reserves were allotted. Draney also hauled some
of his drag seines ashore on reserve land. If Draney were to be allowed to
continue fishing, the Heiltsuk arguied, he should pay the Heiltsuk the drag-
seine licence fee of twenty-five dollars per year for each stream.!% Tt wag

not just the Heiltsuk who were concerned. Indian Superintendent and
Reserve Commissioner Vowell explained that,

as regards the claim made by the Bella Bella [Heiltsuk] and other Indians to the
license fee paid by Mr. Draney, the Indians contend that as Mr. Draney
tidal water at the mouths of the small stréams on which their fishing sta
located, he catches the fish that would otherwise ascen

fishes in

tions are
d into their traps, and which
they consequently consider belong to them. This would be the case also with the

Tsimpsean, Kitkathla, Kitimat, Kitkata, and Kidope streams anyone netting within
half a mile of the mouth of the said stream would monopolize nearly the whole of
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the fish that otherwise might reasonably be supposed to go up those streams to

their spawning beds.'”

Fisheries refused to reassign the licences or to remit the licence fee to the
Heiltsuk. Draney, Fisheries officials noted, hired Heiltsuk fishers; the de-
partment would therefore not prohibit him from landing his nets on re-
serve land.1%8 In effect, the Heiltsuk could sell their Jabour but not their
fish. However, when the Royal Commission on Indian Affairs visited Bella
Bella in 1913, Draney Fisheries Ltd. was hiring Japanese fishers to fish its
drag- and purse-seine licences.!” By 1915, the company held six drag-
seine and three purse-seine licences in Heiltsuk territory. Heiltsuk fishers
held no seine licences, and their labour in the industrial commercial fishery

‘seemed increasingly threatened as well (Figure 7.4).

Werkinellek 11

Figure 7.4 Heiltsuk reserves and approximate locations of some Draney
Fisheries Led. seine-net licences, 1915. | Soxrce: Licence locations as described in
Cunningham to McIntyre, 20 August 1915, GR 435, box 41, file 367, BCA.
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d o up those streams to : Where seine licences had not already been issued, Fisheries seemed will-
pposec fo 80 ¥ ing to consider Native applicants, at least for a time. In 1906, two Heiltsuk
fishers, Peter Starr and Jacob White, applied for drag-seine licences to op-

it the licence fee to the erate near the mouths of several rivers on the central coast. Inspector J.T.
Ft(_) remit . © CE hers: the de: Williams noted that drag-seine licences had not yet been issued for the
» hired Hc1lt§uk hj ers;S on re- areas requested, but neither had such licences been issued to Native fishers
m from 1‘and1ng ; ne ot their before. Did he have authority to do so? Fisheries officials in Ottawa assured
d sell ?Z;;az?;rs 3itsi:c d Bella him that he did."!® The Metlakatla received a drag-seine licence in 1906 or
;?rlonng Ilzlpanese fishers to fish its sh;Irtly thereai.?tcr.lfl ‘ - - i .
1y held six drag- owever, Fisheries continued to issue seine licences in waters adjacent
5, the compal Y Jesuk fishers to coastal reserves and the window of opportunity for Native applicants
eiltsuk territory. Hei tsgal fisher was short. In 1907, the provincial government amended the Land Act to
the industrial commerci ! prohibit the sale of Crown land to “aborigines of this continent,”2 and
the Dominion government appears to have followed a similar approach to
issuing seine-net and salmon-trap licences: only whites were eligible. In
1911, the Kitkatla again expressed concern about their lack of access to the
licences for Lowe Inlet. The creeks in and surrounding Lowe Inlet, and the
fisheries in those creeks, were owned, they said, and not for Fisheries to
allocate to others:

igure 7.4).

We, that is the people of this village, are sending you this letter. You probably know
that we fish creeks around here for salmon, and wish to buy licenses for these
creeks. We have always fished them, long before any cannery was built here.

The following own creeks of their own:

Méscs Gladstone
Robert Brown
John Davis

Oswald Tolsnie
George Mécaulay
Alfred Robinson
Frederick Gladstone
Amos Collison

Each of these wants his own license and will pay for it. Do not give the licenses to
Lowe Inlet Cannery or Mr. Curtis; our money is just as good as theirs, therefore we
ask you for these licenses.

The license business has just become clear to us. We have always been blinded by
the Canneries in connection with licenses. We have worked these creeks for Lowe
Inlet ever since there was a cannery there and we worked them before there was a
cannery.

sate locations of some Draney .
yurce: Licence locations as described in
435, box 41, file 367, BCA.
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rebuke from commission chair Wetmore. Would not the raid be seen as a
consequence of the commission’s visit, he asked, and how could the com-
missioners gain the trust of Native peoples when Fisheries destroyed the
weirs?®
Young produced a report suggesting that Indians could fish for food at
any time, including close seasons, if they held a food fishing permit from
the inspector of Fisheries. If they fished during a designated opening, they
could sell their catch.’® Hoping it might forestall further enquiries and
_ complaints, the commission issued a statement outlining the law “for the
: information of Indians.”"! However, Young’s interpretation that the regu-
. lations allowed the sale of fish caught under a food fishing licence was at
odds with Fisheries’ intent, and to make this clear the department amended
the fishing regulations in 1915 in an effort to eliminate the sale of food fish
(see Chapter 6). o
As they travelled the province over the next three years, the commission-
ers heard a similar message: Native peoples wanted secure access to their
fisheries, and they wanted the government to limit the incursions of non-
Native fishers. In a meeting at Rivers Inlet in August 1913, Oweekeno
spokesperson Joseph Chamberlain wondered how the canneries had come
» to occupy their land. “The reason we want to get this land from Quay to
' Smith’s Inlet,” he continued, “is to make our food supplies secure, and so
that we will be able to keep the fish for ourselves.”*? Later that month at
Bella Bella, Heiltsuk chief Moody Humchit began by focusing on the con-
nections between the reserves and the fisheries:

1 would like to say in respect to the Reserves which were set aside for the Bella
Bella Indians some time back, that I was with the surveyors at that time, em-
ployed by them, and I understood that these Reserves were set aside for the
exclusive use of the Indians. I think we ought to enjoy exclusively the hunting,
and particularly the fishing privileges, on these Reserves and in the vicinity of
these reserves, which we do not enjoy at the present time.

The Chairman: — Do I understand you to say that as these Reserves were set aside
for the Indians, the Indians should have exclusive fishing privileges in all the
Inlets on the Sea around here?

A. Yes, everywhere. We are more anxious than ever, at the present time to have

these things put right. It has been a very poor year with us.*?

Humchit indicated that they were not asking to fish without licences, but
only that they should be able to take up the licences that had been granted
to the cannery operators in the region. He was referring to the seine li-
cences held by Draney Fisheries Ltd.'*
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appointed Peter Kelly (Haida), Andrew Paull (Squamish), and Ambrose
Reid (Tsimshian) to replace him. Kelly and Reid were the president and
secretary of the Allied Indian Tribes of British Columbia, a coalition of
tribal groups that had formed in 1916, replacing the Indian Rights Asso-
ciation, to protest the lack of recognition of Native title in British Colum-
bia. As advisors, however, their input was restricted to the placement of
reserves; neither Dominion nor province would talk about Native title.
Ditchburn still hoped to secure some form of Native consent to an
amended version of the royal commission’s report, and he thought initially
that the Allied Tribes might be the vehicle through which to achieve it.
However, he eventually concluded, along with Superintendent General for
Indian Affairs Duncan Campbell Scott, that although the Allied Tribes had
broad support from coastal groups, it was insufficiently representative, par-
ticularly among interior tribes. Perhaps more to the point, the senior Do-
minion officials could not accede to the conditions for setlement proposed
by the Allied Tribes, and they knew that provincial officials were even less
flexible. As principal spokesperson for the Allied Tribes, Kelly pointed to
the Crown’s continuing failure to recognize Native title and the increas-
ingly restricted access to the fisheries as the key grievances. Native fishers
still had no access to seine licences; cannery seines continued to fish in
waters adjacent to reserves and sometimes established beachheads on the
reserves themselves; fewer Natives held independent fishing licences; and
Fisheries officials seemed to be closing down the Indian food fisheries. The
Allied Tribes would not agree to the McKenna-McBride report, however .
modified, fearing that acceptance would compromise Native title claims
and fishing rights. In 1922, Ditchburn reported his understanding of the
conditions surrounding the fisheries that would have to be included in any
comprehensive settlement that Native leaders might accept:

From what I have been able to gather the Indians will insist that there be no inter-
ference for the future in connection with their being able to obtain their supply of
fish for food purposes. The Coast Indians will also ask to be given absolute fishing
privileges for commercial purposes in waters fronting on and running through their
reserves, but I cannot see how they can hope for success with regard to streams as
they would deplete the supply at the spawning grounds, but the setting aside of
fishing areas fronting reserves is worth ’considcrarjonl I feel, however, that they
might be assured of being able to carn a livelihood at fishing without having to -
obtain licenses to use nets. At present Indians can purchase a gill-net license but are

discriminated against by the Fisheries Department in the matter of seining licenses,

and many of them are in a position to own a sein [sic] ...
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Native fishers. The lack of access to seine and independent licences was a h
central concern, and so was the failure to recognize exclusive fisheries asso- '
ciated with reserves. Kelly pointed to the Metlakatla community that had
moved from British Columbia to Alaska in the 1880s and whose right to
an exclusive fishery stemming from their reserve grant had been confirmed
in 1918 by the United States Supreme Court in Alaska Pacific Fisheries v.
United Statess? Why, he wondered, would the Canadian government not
do the same?

At the beginning of the second day, Kelly summarized the position of
the Allied Tribes. Under the rubric of fishing for domestic purposes, he
argued for a right to fish for food anywhere in British Columbia, including
tidal waters, without a permit or limits as to quantity. As for commercial
fishing, Kelly claimed first that Natives should have a right to troll for salmon

- without licence in tidal waters and sell the fish to whomever they wished.
Second, Native fishers should have the right, hitherto denied, to acquire a
seine licence, and the licence fee should be cut in half. Beyond that, Native
fishers should have the same rights as any other citizen to fish in any wa-
ters. Third, Natives should have the exclusive right to fish with seine li-
cences on Indian reserve foreshores and at the mouths of rivers that run
. * through reserves. Fourth, certain fishing areas should be set aside for the
exclusive use of Native fishers, much as the waters surrounding the Annette
Tslands had been set aside for the Metlakatla in Alaska. Finally, although
Native fishers were now eligible for independent drift-net licences, Kelly
sought to ensure that any residual discrimination would not affect their
access to these licences.® Regarding the connected issue of the foreshore,
"~ Kelly insisted that the Crown recognize Native title to the low-water mark
" in front of reserves. If Natives were to accept the report of the royal com-
mission — in effect concluding a treaty in which they would surrender their
Native title — these were the minimum requirements with regards to the

fisheries.** .
Realizing that there was no middle ground between Native leaders and
: the provincial government on the question of Native title, or between Native
. ; leaders and the Department of Fisheries on the question of fish, in 1924
the Dominion moved to accept the royal commission’s report as modified
by Ditchburn and Clark.®® Although fisheries issues had been at the fore
throughout the two-year process to reconsider reserve allotments, the only
‘ tangible results were a handful of new coastal reserves, three of which were
. § - recognized as fishing stations (two in Kwakwaka’wakw and one in Tsimshian
" territory), and, in 1924, the removal of the restrictions on Native access to

seine licences.




Land and Fiheries Detachey 185

ine and independent licences was a
o recognize exclusive fisheries asso-
he Metlakatla community that had
@ in the 1880s and whose right to
ir reserve grant had been confirmed

Court in Alaska Pacific Fisheries v.
suld the Canadian government not

, Kelly summarized the position of
f fishing for domestic purposes, he
here in British Columbia, including
s as to quantity. As for commercial
hould have a right to troll for salmon
the fish to whomever they wished.
right, hitherto denied, to acquire &
{ be cut in half. chond that, Native
any other citizen to fish in any wa-
:xclusive right to fish with seine li-
1d at the mouths of rivers that run
ng areas should be set aside for the
the waters surrounding the Annette
tlakatla in Alaska. Finally, although
1dependent drift-net licences, Kelly
scrimination would not affect their
1e connected issue of the foreshore,
e Native title to the low-water mark
accept the report of the royal com-
in'which they would surrender their
n réquirements with regards to the

ground between Native leaders and
ion of Native title, or between Native
ies on the question of fish, in 1924

yal commission’s report as modified

fisheries issues had been at the fore
consider reserve allotments, the only
coastal reserves, three of which were

walkwaka’wakw and one in Tsimshian :

f the restrictions on Native access to

Conclusion

In 1930, wh ini
e pe ,RV:; C;:nblthckDomxmon trfinsferred its title in the railway belt and
: Ock to the province, returning the land that it had r
C_

Native peopl] i
es. ightly
percenti ; tﬁ 1 This arfloun.t‘ed to slightly more than one-third of
et of ¢ land area in Brifish Columbja. ¢! Approximately half ? o
es, that is . . ' .
> » nearly 750, had beep allotted specifical } e
o bope thas peciifically to secure access
At least so £
a
o S0 r asl governments were concerned, the “Indian Jand
W a closed file. The nce b
o . Ieserve geography for th i
now ' ¢ province
e eXiSt,ed < a(l)lr 'thc‘ Imost part it reflected the province’s vigw If N h'ad
o3 2t » It Was a moral obligation that could be met Wi.th r erve
e Na.ltiv 0Ose reserves, moreover, could be small because the ec o
€ communities revoly, o
) ed around the fisheries, j ‘
st poe : ¢ fisheries, includiy -
P rleths and piecework on fish boats and in the’canne o S;b-
! ‘ r
oo rj) us Inseparable from the Jand question, but be lcs.ﬁ ile
Lo s insep ton , cause fish-
munion responsibility, the debates over access pitted tshl
e




186 Land and Fisheries Detached

Dominion departments of Indian Affairs and Fisheries against each other
instead of Ottawa against Victoria. As the province succeeded in denying
Native title and restricting reserve size, so Fisheries was successful in deny-
ing the recognition of Native fishing rights and confining the food fisher-
ies. These debates revolved around Native peoples and their rights, but
Native peoples had no standing except as witnesses appearing before
government- established commissions that had little interest in hearing, and
even less authority to act on, Native arguments about title and fishing rights. °




fairs and Fisheries against ‘each o@er
s the province succeeded in Fienymg
e, so Fisheries was successful in deny-
rights and confining th? fqod fisher-
Native peoples and their .nghts, but
tcept as witnesses appearing before
; that had litde interest in hemng, and |
-guments about title and fishing rights.

Conclusion

included exclusive fishing rights in reserve allotments to some bands, and
who consistently told Native peoples that their fisheries were secure and

confirmed in the Douglas Treaties, where the provision for small reserves —
“village sites and enclosed fields™ — was accompanied by expansive protec-
tion for Native fisheries — the right to their fisheries “as formerly.” In sum,

based economies.

When British Columbia joined the Canadian confederation, jurisdiction
over Indians and fisheries devolved to the Dominion. Ownership of land
vested with the province. Recognizing that the Indian land question had
Dot been resolved in the colony, the drafters of the terms of union included
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