April 30, 2010

Honourable Barry Penner
Ministry of Environment
Government of British Columbia
PO Box G047, STH PROV GOVT
Victoria, BC VBW 9t2

Dear Minister Penner:

i am writing in regards to the Water Act modernization process The work you are undertaking
is important for all British Columbians. The BC Assembly of First Nations (BCAFN] shares your
visian to keep water resources heaithy and secure for future generations. First Nations across
British Columbia have, for some time now, been developing their own approaches to water
stewardship, including ownership, use, protection, and distribution — hoth with respect to
existing reserve lands as well as within their broader territories. This work is ongoing and is
proceeding in the context of implementing Aboriginal title and rights, both on and off reserve,
and will necessarily involve coordination with your initiative and, 'f quired, negotiation with
the Province and/or Canada.

We appreciate your invitation to the BCAFN to provide feedback on your initiative to modernize
the Water Act. Unfortunately, the BCAFN has limited rescurces to cnnducf substantial reviews
of provincial initiatives such as the Water Act modernization. First Nations’ responsibility for
water management in British Columbia rests with the proper Aboriginal title holder and |
strongly encourage you to continue your efforts to work with our Nations directly. Our Nations
are currently going through a period of transformative change and rebuilding our institutions of
government based on implementing Aboriginal title and rights,

As the Political Territorial Organization which represents alf 203 First Nations in this region, |
feel it would have been beneficial if the BCAFN had been involved in the preliminary discussions
about the process leading to the possible modernization of the Water Act. The process must
consider the cross-jurisdictional affects of the Water Act itseif, specifically in relation to the
unique title and collective rights of First Nations’ peoples. The process must ensure that our
Nations are engaged appropriately and in the context of the work that we are already
undertaking in the area of water stewardship.
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As your modernization initiative continues you must properly consider the outstanding legal
questions that necessitate First Nations” involvement, including Aboriginal title and rights,
treaty rights and other agreements between First Nations and the federal or provincial
governments. First Nations are not simply stakeholders as may bt interpreted in your technical
background paper but have legal and constitutional responsibilities for water stewardship

Both domestic and international law recognizes the importance of indigenous peoples’
refationship to resources such as water.

Feedback | have received from First Nations is that the timelines provided for First Nations and
“Multi-Stakeholder” wmkc,hops {March 5-April 21, 2010} were not adeguate for meaningful
dialogue and certainly do not justity ¢
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onsultation with First Nation - especially the mere thre

sessions held with First !\:aT “groups”. am assuming, therefore, that the Province is
considering a more mfiuszve process to engage with First Nations on these issues as the
modernization process continues. The BCAFN office would be pleased to assist, as part of an
ongoing process to engage directly with our membership through our own existing Regionat
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Session Dialogue Process and gather feedback on the Water Act modernization process from a
First Nations’ perspective. The BCAFN has an important role to play in connecting First Nations
and sharing information between First Nations. In this regard, we would also request copies of
any submissions already received by the province from First Nation groups or individuals, hoth
written and provided otherwise, at your three group sessions.

in moving forward and aiming 1o rectity the pro ess at this point, and particularty due to the
serious legal questions concerning Aboriginal title and rights and the cross-jurisdictional
matters involved,  would also recommend that an immediate and thorough legal analysis of
Section 35 of the Constitution Act, 1982, be conducted in relation to the impact of the Water
Act modernization process upon Aboriginal rights and title noidera Such areview should
encompass both the potential negative and positive impacts, depending upon how the Act is
modernized in accordance with evolving Aboriginal title and rights law. Further, this analysis
should involve direct feedback from a large majority of the 203 First Nations, especially those
whose water rights are adversely affected in the Water Act modernization process (where they
are protected under Section 35).

As part of this process, you should also consider the practical on-the-ground approaches First
Nations are taking with respect to water stewards h ip, both on and off reserve, tc ensure
greater understanding and coordination. Practically speaking, it would be heneficial to the
management of collective water resources to under»tand how these approaches can be

incorporated into broader decision-making arrangements. The relationship between First
Nations jurisdiction for water, both on-reserve and within our broader traditional territories,
ownership of water, harmonization of approaches to protection and conservation and rules
regarding the purveying of water {including water quality and safety), among other issues, need
to be reconciled between the government of BC and the governments of First Nations and,
where appropriate, Canada.



In acknowledging that the proposed Water Act modernization process will have an impact on

Aboriginal title and ;’ighf‘s’ and other legisiative schemes, both inside and cutside the provindal
ministries and federai departments, it is strongly recommended that BC:

1} Continue to engage further in thorough and o ar\'nfzfu% dialogue in an ongoeing eng
process with the 203 First Nations in order 1o seek feedback and direction;

gement

2} Undertake g legal analysis of Section 35 rights in relation to Aboriginal peoples’” water rights

and the potential impact of modernizing the Water Act (both potentially positive and nepative
impactsy; and,

In closing, ast rﬁprcwntatwg of all 203 Firs
Nations im pwu,ted ar | *:; lic a*ea in this issue have a voice in the Water {
process. | would be plea to meet with you to discuss this matter furth

at your earliest convenience 10

Please contact Peshaunguet Shognosh at the BCAFN office telepho
1 bc

exective.assistan fn.c
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Respectfully,

BC ASSEMIBLY OF FIRST NATIONS

ody W fu;on Raybouid
Regional Chiet

cC Hon. Jim Prentice, Minister, Environment Canada
Hon. Chuck Strahi, !\A%matffzé, Indian and Northern Affairs, Canada
Hon. George Abbott, Minister, Aboriginal Relations and Reconciliation

) ﬁ«“r‘mbm of First Mations




