Source of Information on pages 13 and 14 of Submission to Cohen Commission

Page 13 – Environmental Assessment of the South Fraser Perimeter Road did not include Section 5.1(c) of the Canadian Environmental Assessment Act.

The Environmental Assessment of the South Fraser Perimeter Road did not include Section 5.1(c) of the Canadian Environmental Assessment Act which refers to use of federal lands for the Project:

5. (1) An environmental assessment of a project is required before a federal authority exercises one of the following powers or performs one of the following duties or functions in respect of a project, namely, where a federal authority 

(a)…

(b)…

(c) has the administration of federal lands and sells, leases or otherwise disposes of those lands or any interests in those lands, or transfers the administration and control of those lands or interests to Her Majesty in right of a province, for the purpose of enabling the project to be carried out in whole or in part…  

The omission is noted in the Notice of Commencement and the Screening Report of the Environmental Assessment of the South Fraser Perimeter Road.  The documents refer to Section 5.1(a) but not Section 5.1(c) of CEAA.
Notice of Commencement
http://www.ceaa.gc.ca/050/details-eng.cfm?evaluation=33951&ForceNOC=Y
The Notice of Commencement announced a Screening environmental assessment review of the South Fraser Perimeter Road Project commencing on December 4, 2006.

The Notice provided the reasons for a federal screening:  

“Under section 5 of the Canadian Environmental Assessment Act, an environmental assessment is required in relation to this project because Transport Canada may provide financial assistance to the proponent for the purpose of enabling the project and may issue an approval under paragraph 5(1)(a) of the Navigable Waters Protection Act and because Fisheries and Oceans Canada may issue a permit or license under subsection 35(2) of the Fisheries Act.”

The Notice does not include Section 5.(1)(c) which refers to the use of federal lands for the purpose of enabling the project to be carried out in whole or in part. 
Screening Report, June 2008
http://www.ceaa.gc.ca/050/document-eng.cfm?document=28213
NOTE:  As the federal website provides the Screening Report only on request, a pdf copy is attached as an additional reference for Page 13 of this submission.  

Page 2 of 31: 

 “3.0 FEDERAL INVOLVEMENT

Pursuant to Section 5(1) of the Canadian Environmental Assessment Act (CEAA), a federal EA of this project was required because:

• Transport Canada (TC) is proposing to fund part of the project; and

• TC and Fisheries and Oceans Canada (DFO) may issue a permit, approval or other authorization described in the Law List Regulations of CEAA. TC may issue an approval under paragraph 5(1)(a) of the Navigable Waters Protection Act and DFO may issue an authorization under subsection 35(2) of the Fisheries Act. 

As such, TC and DFO are responsible authorities in relation to the proposed project.

In addition, Health Canada (HC) and Environment Canada (EC) participated in the EA process as members of the provincial EA working group and as expert federal authorities (FAs) providing advice, in accordance with their mandates, to the responsible authorities in accordance with section 12(3) of CEAA.”
Again, in the final legal federal document, there is no reference to 5.1(c) which would make Environment Canada a Responsible Authority and which would require a Species at Risk permit as the federal lands were identified habitat of the endangered Pacific Water Shrew.
As mentioned on page 14 of this submission to the Cohen Commission, an additional environmental assessment was undertaken seven months after project approval.  The Project was approved on July 29, 2008.  The additional EA was for a Species at Risk permit on federal lands was between February and March, 2009:

http://www.ceaa-acee.gc.ca/052/details-eng.cfm?pid=45861
“Reasons for a Federal Assessment

On February 11, 2009, under section 5 of the Canadian Environmental Assessment Act, it was determined that an environmental assessment was required because the Vancouver Fraser Port Authority considered providing federal lands for the purpose of enabling the project to be carried out in whole or in part. 

…

Project Description (as posted in the Notice of Commencement)
The BC Ministry of Transportation Gateway Program is proposing to carry out activities related to the recovery and relocation of the Pacific Water Shrew (PWS) to avoid potential direct impacts on individuals that otherwise result from advanced site preparation works (including preload placement) for the South Fraser Perimeter Road Project - Sunbury Stockpile site, Delta, BC. The objective is to prevent any accidental mortality or injury of any Pacific Water Shrew or other wildlife, including amphibians and reptiles that may be in the immediate area of the preload locations. The proposed activities for recovery and relocation of the Pacific Water Shrew will occur on provincial lands and federal lands (owned by the Vancouver Fraser Port Authority). The BC Ministry of Transportation Gateway Program has applied and received the necessary permits from the provincial government to carry out the recovery of the Pacific Water Shrew, and have applied to the Canadian Wildlife Services for a Federal Species at Risk (SARA) permit. The proposed activities is scheduled to occur on Federal lands on Wednesday February 25, 2009. Please note the South Fraser Perimeter Road project was subject to a harmonized BCEAA-CEAA environmental review process, and the BC Ministry of Transportation Gateway Program received an Environmental Certificate from the BC Environmental Assessment Office (EAO) on July 24, 2008. Information on the Environmental Assessment of the South Fraser Perimeter Road Project can be accessed from the BC EAO website (http://www.eao.gov.bc.ca/)
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