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TO HIS EXCELLENCY 
THE GOVERNOR GENERAL IN COUNCIL 

MAY 1T PLEASE YOUR EXCELLENCY 

Over the course of 1994195, the Indian Specific Claims Commission completed and released five Inquiry reports. 
As of April 1995, eight reports had been issued in total, and a further six repons were in progress. To date, 
ninety-eight claim requests for Inquiries or mediation have been received from First Nations. Thirty of these 
were made in the past year. 

With this experience behind us, the Commission makes six important recommendations regarding: (1) the fun- 
damental need for a new claims policy and process wherein Canada is not the judge of claims against itself; 
(2) the need (in the interim) to create a fair and equitable specific claims policy and process that provides a detailed 
account of Canada's interpretation of its "lawful obligation;" (3) the need for a timely and efficient response 
by Canada to ICC repons; (4) the increased use of the Commission's mediation services and alternative dispute 
resolution mechanisms; (5) the unfairness of Canada's demands for extinguishment of aboriginal rights and 
title as  pan of the settlement of specific claims: and (6) the identification, review and notification by DlAND 
of all First Nations whose claims are affected by the removal of the pre-Confederation bar. 

It is with pleasure that we submit our Annual Report for 1994195 

Yours truly. 

Co-Chair 
lames Prentice 
Co-Chair 

t d .  Enterprise Building. Suile 400 - 427 ouesl. av. Laurier Ave West 
PO. BoUCP. 1750. Sla1ionlSuaurrale"B. Olfawa. Canada K IP  I A 2  
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Message from the Commissioners 

t gives us great pleasure to present the second 
lndian Claims Comrnicsion Annual Report, which I covers the fiscal year 1994195. During this time, 
the pace of the Commission's work has increased 

dramatically: five reports were issued: six are cur- 
rently in progress; eighteen Inquiries are underway; 
thiny-four cases have been accepted for inquiries; and 
fifteen files are in mediation. In addition, three or 
four new claimants are approaching the Commission 
each month. 

Operating under the provisions of the inquiries Act, the 
lndian Specific Claims Commission (the Indian Claims 
Commission, the Commission or the ICC) is mandated 
to conduct impartial Inquiries when a First Nation dis- 
putes the government's rejection of its specific land claim 
or when a First Nation disagrees with the compensa- 
tion criteria applied by the government in negotiating 
the settlement of a claim. In fulfilling this part of its 
mandate, the ICC has established an independent 
process which respects the dignity of all parties. The 
alternative dispute resolution techniques developed 
by the Commission difFer from the adversarial processes 
that characterize courts of law. Throughout our 
Inquiries, we and our staff practice cross-cultural aware- 
ness. Cross-examination of elders is not permitted 
and the oral traditions and histories of First Nations 
that are presented by elders and other community 
leaders are admitted as  valid information. 

The ICC is mandated to find better ways of handling 
land claims. To this end, we have used our consider- 
able experience to identify problem areas and recom- 
mend solutions that will assist in creating a more 
expedient, fair and equitable land claims policy and 
process. Everything that we have learned as a Commis- 
sion to date indicates that it is imperative to com- 
mence the process of reform in~niediately. The return 
of Native land is central to any real progress on the 
wide range of problems that face First Nations today. 
Meaningful self-government, and true economic self- 
sufficiency, are dependent upon an adequate land 
base. It is time for a fair and equitable process. In this, 
our second Annual Report. we make a number of recom- 
mendations that we believe would go a long way 
towards creating that fair and equitable process. 



The Commission to Date 

F or a detailed history of the lndian Claims 
Commission, including Inquiries conducted 
and Reports submitted during that period, 
please see the first Indian CIaims Commission 

Annual Report. 1991-1992 to 1993-1994, issued in 
July of 1994. 

NEW FEDERAL SPECIFIC CLAIMS 
INITIATIVE 

After a period of negotiation between the Assembly of 
First Nations (AFN) Chiefs' Committee on Claims 
and the Minister of lndian Affairs, the federal gov- 
ernment announced a new initiative on specific claims 
on April 23. 1991. The initiative included: 

1) Increased Resources: funds available for settle- 
ments were increased to $60 million annually, from 
$15 million; and the Department of lndian Affairs 
and Northern Development (DIAND) and the 
Department of Justice (Justice) were provided with 
additional staff; 

2) Administrative Poliy Changes: an increase in the 
size of claim that the Minister could approve with- 
out Treasury Board authority from $1 million to 
$7 million; creation of a "fast track process to deal 
with claims under $500,000; no limit on the num- 
ber of claims that could be negotiated at one time; 
and legal costs of claimants no longer subject to 
the review and approval of Justice lawyers; 

3) Pre-Confederation Claims: the bar  on  pre- 
confederation claims was lifted; 

4) Creation @the Joint Working Group (/WGj: a joint 
First NationlGovernment working group was 
proposed to review and make recommendations 
regarding the Policy and the process (the Joint 
Working Group is discussed in more detail in the 
next sections of this report); and 

5) Creanon ofthe Indian CIaims Commission: on an 
interim basis, an independent claims body was pro- 
posed to review specific claims, to provide mediation 
to the parties upon request, and to provide input to 
the JWG on reforming the policy and process. 

INDIAN CLA I M  COMMISSION 
CREATED 

As part of the government's implementation of the 
new initiative on specific claims, the lndian Claims 
Commission was established by Order-In-Council on 
July 15. 1991. The wording of the Order-In-Council 
immediately became an issue, as  First Nations felt 
that it provided legal entrenchment of DIAND's Specific 
Claims Policy and was also contrary to the recom- 
mendations of the Chiefs' Committee on Claims. The 
AFN passed a resolution on August 7, 1991 calling 
for "major changes." 

After a delay of one year, a second Order-In-Council 
was issued which amended the mandate of the 
Commission to oerform the followine functions: - 
1) inquire into and report on: 

a )  the rejection of a specific claim by the Minister; 
or 

b) which compensation criteria apply in negotia- 
tion of a settlement; 

2) provide advice and information to the JWG; 

3) prepare an annual report and such other reports 
as  the Commissioners consider to be required to 
the Governor in Council (the federal Cabinet); and 

4) provide mediation to the parties where both parties 
request it (Order-In-Council P.C. 199 1 - 1329 and 
P.C. 1992-1730)). 

The Commission is what has been referred to as a "soft 
adjudicative tribunal." in that the recommendations 
of the Commission are not binding on the parties, but. 
rather, are only adviso~y in nature. This means that 
at the completion of an Inquiry, the parties (that is. 
the First Nation@) involved andlor the government) are 
not bound by the recommendations of the Commission. 



COMMISSION LEADERSHIP 

On July 15, 1991, Harry S. LaForme was appointed 
Chief Commissioner of the lndian Claims Commission. 
Then, on September 1,1992. an Order-ln-Council was 
issued naming six Commissioners to the Commission: 
Roger Augustine. Chief of the Eel Ground First Nation 
of New Brunswick; Dan Bellegarde, First Vice Chief 
with the Federation of Saskatchewan lndian Nations 
(FSIN); Carole Corcoran, a lawyer from the Fort Nelson 
lndian Band in Northern British Columbia: Charles 
Hamelin (who passed away on July 29. 1993); Carol 
Dutcheshen (who resigned to take another position 
in May of 1994); and Jim Prentice. QC, with the Calgary 
law firm of Rooney Prentice. 

On February 17, 1994, the Chief Commissioner of the 
Commission, Harry S. LaForme, was appointed to the 
Ontario Court of justice (General Division). Commis- 
sioners Dan Bellegarde and ]im Prentice were appointed 
Co-Chairs of the Commission on April 19, 1994. 

On December 8. 1994, Aurelien Gill was appointed as  
a Commissioner to the commission. 

AN IATTERIM STEP 

It is important to note that the Commission was cre- 
ated as  an interim step only, not as  a permanent body. 
It was part of an overall process of reform that was 
to rely heavily on the recommendations of the JWG to 
effect substantial change to the Policy and process. 

The Commission was established to perform two func- 
tions. The first was to provide input into the overall reform 
process as  performed by the JWG. The second was to 
provide a non- adversarial recourse for reviewing deci- 
sions arising from the exisrng Policy and process, as  

an interim measure, until such time as  substantial 
reforms were realized. This was outlined in a letter 
dated November 8. 1991 from the Honourable Tom 
Siddon to then Chief Commissioner. Harry LaForme: 

To oversee the management of the current 
policy we agreed to establish the lndian Specific 
Claims Commission to assure that claimant bands 
would have access to a third party to pursue any 
concerns they might have about the fairness of 
the exisrig process. The order-in-council estab- 
lishing the commission therefore reflects the 
policy components and criteria of the existing 
policy, adjusted as  agreed to provide interim 
improvements. (emphasis added) 

The JWG met thirteen times between February 1992 
and June 1993. Issues discussed ranged from the nature 
of a claim to the form and structure of an indepen- 
dent claims body. Progress was made in several areas. 
In particular, significant agreement was reached on 
the details of an independent claims body. 

The mandate of the JWG expired in July 1993. With the 
parties unable to reach agreement regarding the exten- 
sion of the JWG's mandate, the process ended. Since 
that time no specialized forum has existed for First 
Nations and Canada to discuss reform of land claims 
policies and processes. 



Responses to Last Year's Recommendations 

n our fust Annual Report, submitted in July of last 
year, the Commission made six recommenda- 
tions to the government of Canada. Overall, the 
response from the government has been good. 

Four of the recommendations have been implemented 
and progress has been made respecting the other two: 

Quebec Commissioner Appointment: We recom- 
mended "That the government move with all due speed 
to appoint a Commissioner from Quebec." We are very 
pleased to note that Commissioner Aurelien Gill was 
appointed as  a Commissioner in December 1994. 

Historical Documents: We recommended "That 
the relevant departments of government expedite the 
delivery of documents requested by the Commission." 
As pan of our streamlined lnquiry process, the Com- 
mission now requests a claimant First Nation to pro- 
vide the Commission with a Band Council Resolution 
consenting to the transfer of relevant documents in 
the possession of the government to the Commission. 
The government has acted on this new process and 
we are now receiving documents in a timely fashion. 
This has assisted greatly in reducing the period of 
time required to move an lnquiry forward to the 
Planning Conference stage. 

Mandate Challenges: We recommended "That 
government departments more fully recognize the 
mandate of the Commission." Since the date of our 
last Annual Report the government has only chal- 
lenged our mandate to conduct one inquiry. Othenvise. 
the government appears to have accepted our recom- 
mendation that our process be viewed as an alternative 
to costly court challenges and, therefore, it would appear 
that the government only objects to our mandate where 
it feels that it has not been given the opportunity to 
properly respond to a claim submission prior to the 
claimant First Nation raising it with our Commission. 

Goverwnetutzepmsentation m m i n g  -s: 
We recommended "That the government ensure full 
representation at Commission Planning Conferences. 
and that it more fully address the potential for media- 
tion." We made this recommendation as, at the outset 
of our process, only representatives from the Depart- 
ment of Justice were attending Planning Conferences 
conducted by the Commission. We felt strongly that. 
without a representative from the Depamnent of Indian 
Affairs and Northern Development present, the poten- 
tial to resolve claims at  the Planning Conference stage, 
through mediation, was minimal. The government 
now sends representatives from both Departments to 
all Planning Conferences and a number of Inquiries 
have been resolved at  that stage as  a result. 

Mediation challenges: We recommended "That gov- 
ernment depaltments recognize that refusal to mediate 
early in the lnquiry process necessitates a costly and 
time-consuming full Inquiry, often resulting in media- 
tion in any event." As noted above, with respect to 
government representation, we feel that progress has 
been made in this regard, but we do not believe that 
our potential to provide mediation has been fully uti- 
lized. Please refer to our current recommendation with 
resoect to mediation. 

Response Protocol: We recommended "That the 
parties of an Inquiry by the Indian Claims Commission 
shall respond formally in writing to the Findings and 
Recommendations Report issued by the Commission 
within sixty days of the date of transmittal." Although 
the government is responding to our lnquiry Reports 
in a much more timely manner, we are not receiving 
responses from the government within sixty days in 
all cases. As a timely response is essential to the effec- 
tive operation of the ICC and its independent claims 
review process, this report contains a recommendation 
for further improvements to such a protocol. 



Commission Recommendations to Government 

P of claims and implementation of settlements. 
RECOMMENDAI-ION 1 (AFN, Drafr Summary Chi& Committee on 

"A New CIaims Poliq and Process" ClaimsMeehng, Winnipeg, June 1& 2. 1994) 

Canada and First Nations should develop and The resolution passed June 2, at the conclusion of the 

implement a new claims Policy and process meeting called for: "a bi-lateral forum (First Nations1 

that not involve the present wtances Canada) to prepare recommendations on acceptable 

wherein Canada judges claims against itself. policies and processes to resolve First Nation land and 

A resource rights issues...". 

RATIONALE 

The problems with the present Policy and process are 
legion. (Please refer to Indian Claims Commission 
Proceedings 2, a special volume dealing with land 
claim reform, for a number of papers that detail the short- 
comings of the present system and make recommen- 
dations for the implementation of a fair and equitable 
process.) The present system involves a fundamental 
flaw: Canada must judge claims against itself. This is 
a manifest conflict oFinterest, especially when Canada 
stands in a fiduciary relationship towards the claimant 
First Nations. It is imperative that an independent 
claims body be established to perform at least the ini- 
tial assessment of the validity of First Nations land 
claims against Canada. 

In the spring of last year, the federal government 
~ - - 

agreed to provide funding for a meeting of the Chiefs 
Committee on Claims. The meeting, held in Winnipeg 
on June 1 and 2, 1994, was chaired by the National 
Chief. The Chiefs present expressed concern that the 
Commission lacked "teeth," as  its decisions were not 
binding. There was also concern that, at that point, 
the federal government had not responded to any of the 
recommendations made by the Commission. (The gov- 
ernment has now responded to an but two of our Reports.) 
The Chiefs felt strongly that an independent body must 
be involved in the claims process from start to finish: 

There must be an independent body involved 
in facilitating claims throughout the entire pro- 
cess, from research and development, submission 

As it stands, the Commission has no knowledge of 
any formal negotiations or discussions takine dace - -. 
at this time, although both First Nations and Canada 
have stated their desire to overhaul the existing land 
claim system. It is our position that there presently 
exists a broad consensus between First Nations and 
Canada on the need for a t  least some fundamental 
reforms, such as: 

1) The creation of an Independent Claims Body (ICB): 

2) The validatio~i of claims by an ICB so as  to remove 
the conflict of interest for Canada in the present 
system (where Canada validates claims against 
itself); 

3) The facilitation of claims negotiations by an 1CB 
to ensure fairness in the process: 

4) The need For an ICB to possess the authority to 
break impasses in negotiations. 

Ray Silvc Sumas Elder: The Indian Claim Commission S 
report on the Sumas claim is in his hand. 



"Fairness in the Current Claims Poliqy 
and  Process" 

The current specific claims policy and process 
must be administered by Canada in a manner 
that is fair and equitable towards the First 
Nation claimants. This practice should include: 
involvement of First Nation communities in 
the claim assessment process; disclosure of the 
substance of the legal opinions relied upon by 
the Minister to determine whether to accept 
or reject a claim; and, a detailed account 
of Canada's interpretation of its "lawful 
obligation'' in any given claim. 

+ 
RATIONALE 

Until a new claims policy and process are developed 
and implemented, the current policy and process must 
be amended to ensure fairness. 

Almost without exception, the Commissioners, when 
conducting an Inquiry in a First Nation, have been 
informed that this is the first time that anyone has 
actually visited the community and heard directly from 
the people regarding their claim. The Commissioners 
feel strongly that a lack of presence from representa- 
tives of Canada who are charged with assessing claims 
in the first instance leads directly to diminished cross- 
cultural sensitivity and to the perception that the 
Crown's decisions are made by faceless bureaucrats. 

When First Nations submit specific claims to Canada. 
they are encouraged to include, for consideration, the 
legal opinion of their lawyer along with their historical 

requirements of a fiduciary relationship, a relation- 
ship that has been found to exist by the Supreme Court 
of Canada in cases such as Sparrow. The substance of 
Canada's legal opinion must be exposed to full pub- 
lic scrutiny if justice is to be done and seen to be done. 

During Inquiries, the Commissioners have noticed a 
profound reluctance on the part of Canada to provide 
witnesses to explain Canada's interpretation of the 
Policy. Canada tends to rely upon documenmy mate- 
rials and legal arguments to put forward its case, 
although fairness would require that Canada's interpre- 
tation of the Policy be provided directly by those who 
implement it. This would address the perception that 
the rejection of claims is arbitrary and would also 
assist First Nations generally in their understanding 
of Canada's position on the Policy. 

"Response hoCocol" 

An Inquiry will be officially closed when the 
parties to an  Inquiry by the Commission 
respond formally, a t  a meeting in the First 
Nation community, to the Report issued by 
the Commission. The Commission will arrange 
for this response meeting to be held within 
ninety days of the date of transmittal of the 
Report. The government response should wn- 
tain detailed reasons for the acceptance or 
rejection of the Commission's recommendation 
and include a precis of any fresh legal opin- 
ion received from the Department of Justice. 

+ 
RATIONALE 

research. However, when Canada communicates its 
decision to accept or reject a claim, it relies on solicitor- This recommendation furthers the one put forward in 

client privilege and refuses to disclose its legal opinion the Commission's Annual Report released last year. 

from the Department of lustice. This legal opinion is While the Commission is pleased that Canada has 

almost always critical in Canada's determination, yet responded to its first Report, it must be noted that this 

it is never revealed. If reliance on solicitor-client privi- response (to the Canoe Lake and Cold Lake First 

lege is to continue. Canada should include, as a mini- Nations Inquiries) involved an unacceptable eighteen 

mum, a detailed precis of the legal opinion from month delay. To date. Canada has responded promptly 

the Department of Justice. To do less fails to meet the to a Report only where this Commission has agreed 
with the Minister's rejection of a claim. At the time of the 



writing of this Annual Report (April 1995), it has been 
over eight months since the Lax Kw'Jaams Report 
was released to the parties and Canada has yet to make 
a formal substantive response. This is neither fair to 
the claimant First Nation nor to the people of Canada. 

To date. Canada's rationale for the rejection or accep- 
tance of the recommendations of this Commission has 
not been adequately explained. This results in the 
same unfairness, detailed in Recommendation 2,  
regarding legal opinions from the Department of Justice. 
Again, the lack of substantive detail tends to buttress 
the perception that Canada's decisions are arbitrary 
and may also give rise to concerns that Canada favours 
its own self interest over that of claimant First Nations. 
It is not sufficient for government responses to state 
simply "we disagree." without offering detailed reasons 
that are available for objective review and examination. 

A formal. meeting arranged and chaired by the 
Commission will provide a public forum for the timely 
presentation and discussion of government and com- 
munity responses and will bring the Inquiry process 
to an official close. 

"Mediation" 

That Canada and First Nations make greater 
use of the Commission's mediation services 
and alternative dispute resolution mecha- 
nisms in the interests of reaching claim settle- 
ments in a timely and  efficient manner. In 
order for mediation to be a viable alternative 
to courts and inquiries, Canada must abandon 
inhibiting attitudes and policies in favour of 
a case by case analysis of whether mediation 
is appropriate in light of the facts and matters 
in issue. In particular, government counsel 
engaged on matters before the Commission 
should be given the same broad mandate to 
consider, recommend, and negotiate settle- 
ment that they would have if acting for the 
government in litigation over the same claim. 

RATIONALE 

ICC Commissioners have been given a broad mandate 
"to provide or arrange, at the request of the parties. 
such mediation services as  may in their opinion assist 
the Government of Canada and an lndian band to reach 
an agreement in respect of any matter relating to an 
lndian specific claim." From its inception, the Commis- 
sion has vigorously sought to advance mediation as  
an alternative to the courts and Inquiries, both of 
which tend to be adversarial in nature. In the interests 
of helping First Nations and Canada negotiate agree- 
ments which reconcile their competing interests in a 
fair, expeditious and efficient manner, the Commission 
is prepared to offer the parties a broad range of media- 
tion services tailored to meet their particular goals and 
objectives. However, the ability of the Commission to 
provide such mediation services is severely limited by 
the policies and attitudes of the government of Canada. 

Canada views the specific claims process in terms of 
six distinct stages. The critical stage appears to be the 
acceptancelrejection stage, wherein Canada decides 
whether it shall accept the claim for negotiation or 
reject it. IF the claim is accepted for negotiation, the 
process of settling compensation begins. However, 
one of the greatest obstacles in the settlement of spe- 
cific claims is the fact that the Department of Justice 
typically regards its own legal opinion as  being deter- 
minative on the question of whether an outstanding 
lawful obligation exists on the part of government. If 
the lawyers conclude that no such obligation exists, 
the government assumes that there is no place for 
mediation. Since mediation is essentially consensual, 
and both parties must request it, an opinion unfavour- 
able to the claim ends the prospect for mediation before 
it can begin. Moreover, counsel representing Indian 
Affairs in mediation attempts have no authority to dis- 
cuss or negotiate on the basis of risk assessment, or 
to consider any other factors, outside the existing legal 
opinion, which might justify reconsideration. As a con- 
sequence. Canada's participation in mediation efforts 
is almost wholly confined to the negotiation stage. 



The result is that the government has severely limited 
the Commission in the performance of a mandate 
granted to it in broad and unrestricted terms. Until 
government is willing to abandon these limitations. 
and adopt a more constructive and pragmatic attitude 
towards the negotiation of specific claims, the Commis- 
sion's mediation function will continue to be hobbled 
with the result that much time and energy and many 
resources will be wasted and the First Nation's sense 
of injustice prevails. 

"Notice of Removal o f the  
he-Confederation Bar" 

Canada needs to identify and review all claims 
that  were rejected based on the ban of pre- 
Confederation claims and notify all affected 
First Nations. This bar was lifted in 1991 and 
a t  least some First Nations claims have not 
been reviewed in light of this change. 

RATIONALE 

Until 1991, pre-Confederation claims were barred 
for consideration under the Specific Claims Policy. In 
that year, as  part of a number of reforms that included 
the creation of this Commission, the bar on pre- 
Confederation claims was lifted. Following this Com- 
mission's experiences with the Inquiry into the claim 
to Horse Island by the Micmacs of Gesgapegiag, it 
became apparent that DlAND had not conducted an 
exhaustive review of all claims that were rejected pur- 
suant to this pre-Confederation bar. Instead, it would 
appear that Canada had responded reactively, and 
reviewed only those claims by First Nations clairnanfs 
who have issued a specific request. It should not be 
incumbent upon the First Nations to ask Canada to 
review claims which were rejected prior to the alter- 
ation of the Specific Claims Policy in 1991. 

A - 
RECOMMENDATION 6 

"Extinguishment" 

Canada should stop insisting on  the express 
extinguishment of aboriginal rights and title 
a s  part  of the settlement of specific claims. - 

RATIONALE 

The Policy expressly forbids the consideration of claims 
based on "unextinguished aboriginal title." In the course 
of conducting the Lax Kw'alaams Inquiry, the Commis- 
sion discovered that Canada insisted upon the express 
written extinguishment of aboriginal title and rights 
as a precondition to settling that claim. This is grossly 
unfair. The Policy is not meant to deal with aboriginal 
title andlor rights, and Canada ought not to insist 
upon their extinguishment as  part of the settlement of 
a specific claim. 



Responses to Reports 

o date the Commission has accepted twenty- 
nine claims for lnquiry. Seven reports have 
been released that deal with eight Inquiries 
(the Canoe Lake Cree Nation lnquiry and the 

Cold Lake First Nations lnquiry were dealt with in one 
Report) . The government has formally responded now 
to all but two of those Repons: 1) The Lax Kw'alaams 
First Nation Report, released on June  28, 1994 
and 2) the Sumas Indian Band Report, released on 
February 22. 1995. 

ATHABASCA DENESULINE INQUIRY 

In a letter dated August 5, 1994, Minister lrwin 
responded to Co-Chairs Prentice and Bellegarde with 
respect to the Athabasca Denesuline lnquiry Report. 
which had been released to the parties on Decem- 
ber 21,1993. In that report the Commission had found 
that the claim of the Athabasca Denesuline regarding 
Treaty hunting rights outside of the metes and bounds 
descriptions contained in Treaty 8 and Treaty 10. 
should be dealt with outside of the specific claims 
process by way of an "Adniinistrative Refel~al." Minister 
lrwin asked his Parliamentary Secretary, Mr. Jack 
Anawak, to meet with all Aboriginal parties interested 
in this matter, to see if practical solutions can be found 
to the concerns of the Athabasca Denesuline. At the 
time of writing, no such "practical solutions" have 
been found. 

YOUNG CHIPEE WAYAN INQUIRY 

In a letter dated February 23, 1995. Minister lrwin 
wrote to the Commissioners who released this report 
(Commissioners Corwran. BeUegarde and Prentice). In 
the report, which was released on December 19, 1994, 
the Commissioners had found that the claim could not 
be dealt with under the Policy as  the claimants were 
not a Band. However, the Commission found that 
Canada had contravened the terms of Treaty 6 in dis- 
posing of Stoney Knoll lndian Reserve #I07 without 

accounting for the proceeds of the disposition and 
reco~nmended that this matter be fully investigated. 
At the time of writing, a proposal submitted by the 
Young Chipeewayan proponents for funding the costs 
of research, analysis, and meetings with affected First 
Nations, was under review by DlAND officials. 

MICMACS OF GESGAPEGIAG 
(HORSE ISLAND C L A N  INQUIRY 

This report dealt with an lnquiry that was resolved at  
the Planning Conference Stage, and was released by the 
Commission in December. 1994. The claim had orig- 
inally been rejected by Canada as  a result of the pre- 
Confederation bar on claims. This bar had been lifted 
as  a result of reforms to the process in 199 1, but the 
claimant First Nation had not been made aware of 
the fact that the initial basis for the rejection of the 
claim had since been lifted. At the Planning Conference 
for this claim. Canada agreed to have a fresh look at  
the claim. It is presently in abeyance at the request of 
the First Nation, pending the result of a Supreme Coun 
of Canada decision in a related case. Minister lrwin 
responded to this Repon in a letter dated March 1, 1995. 
He noted that the progress on this claim was due. 
in large measure, to the advice provided by this 
Commission. 

CHIPPEWAS OF THE THAMES 
(MUNCEY LAND CLAIM) INQUIRY 

This report was also released by the Commission in 
December of 1994, and also dealt with an lnquiry that 
was resolved at the Planning Conference stage. An offer 
of settlement had been rejected twice by the members 
of the claimant First Nation as  result of the govern- 
ment's insistence on an Indian Act surrender for the 
lands in issue. At the Planning Conference it was revealed 



Governor Generals Northern Tour. Governor General 
Georges P Vanier and Mrs. Pauline Vanier seared 
(nghr) with Indian Agent S. C. Knapp dunng payment 
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that the First Nation was in a position to purchase the 
lands in issue, obviating the need for the surrender. 
The Commission then facilitated negotiations on a fresh 
settlement agreement between the parties, which the 
members of the First Nation ratified on January 28, 
1995. In the letter of March 1, 1995 referred to in the 
Micmacs of Gesgapegiag Inquiry summary (above). 
the Minister gave credit to the Commission for the 
progress made in settling this claim. 

COLD LAKE FIRST NATIONS 
AND CANOE LAKE CREE NATION 
(PRIMROSE LAKE AIR WEAPONS 
RANGE) INQUIRY 

In a letter dated March 2,  1995, Minister Irwin 
responded to this report, which had been released in 
August 1993. He stated: 

I was very impressed by the care and attention that 
the lSCC [the Commission] gave to the handling 
of the issues involved and the public hearings. 
The historical facts were clearly presented and 
the personal testimony you recorded from many 
of the individuals affected by the establishment 
of the PLAWR were compelling. These facts have 
convinced the Government of Canada that steps 
should be taken to resolve the grievances of the 
Cold Lake and Canoe Lake Cree First Nations 
documented in your report. 

He went on to say that he was writing to the Chiefs 
of the claimant First Nations to initiate negotiations to 
achieve a settlement. Although Canada did not agree 
with our recommendation that a breach of fiduciary or 
treaty obligations had occurred, we are heartened that 
the claim was accepted for negotiation nevertheless. 



Mediation 

T he Commissioners have been given a broad 
mandate "to provide or arrange, at the request 
of the parties, such mediation services a s  
may in their opinion assist the Government 

of Canada and an Indian band to reach an agreement 
in respect of any matter relating to an Indian specific 
claim." From its inception, the Commission has inter- 
preted its mandate broadly and has vigorously sought 
to advance mediation a s  an alternative to the courts 
and Inquiries, both of which tend to be adversarial in 
nature. For example, the Planning Conferences con- 
ducted as  an adjunct to Inquiries have enabled First 
Nations and government representatives to com- 
municate more effectively and have improved the 
prospects for a resolution of claims. In the case of the 
Chippewas of the Thames Inquiry, the Commission 
held two Planning Conferences which led to a resump- 
tion of negotiations chaired by the Commission and the 
parties ultimately settled the claim for $5.4 million 
dollars in compensation. 

While it is patently obvious that both First Nations 
and Canada prefer negotiation to litigation as  a means 
of resolving disputes, unassisted negotiations on spe- 
cific claims tend to be unduly protracted and ineffi- 
cient. Reaching final agreements can be an elusive 
goal when one considers the historical and legal com- 
plexities of specific claims, the uncertainty of the law 
relating to aboriginal and treaty rights, and the cross- 
cultural dynamic within which the parties exchange 
their views and positions. Where the parties are unable 
to reach agreement, which is often the case, the result 
is that much time, energy and resources are wasted and 
the First Nation's sense of injustice prevails. Even if 
the parties later resume negotiations, the result is 
additional delay, expense and damages in terms of 
loss of use, land values, and so forth. In the interests 
of helping First Nations and Canada negotiate agree- 
ments which reconcile their competing interests in a 
fair, expeditious and efficient manner, the Commission 
is prepared to offer the parties a broad range of media- 
tion services tailored to meet their particular goals 
and objectives. 

The Commission's mediation activities are on the 
upswing in the area of Planning Conferences and the 
facilitation of claims in negotiation and the results 
obtained are cause for optimism. There is a real and 
growing demand for Commission personnel to provide 
"process facilitation" of claims negotiations by man- 
aging the exchange of information, setting agendas. 
chairing negotiation sessions, recording progress, ana- 
lyzing and clarifying positions adopted or asserted by 
the parties, and assisting them to resolve disagree- 
ments as  they arise. At the request of the parties, we 
have become involved in facilitating negotiations of 
broad scope and great complexity. The parties have 
freely acknowledged that the presence of a skilled and 
impartial member of the Commission's mediation team 
at the bargaining table has proven to be of real bene- 
fit to them. Progress which has  eluded them for 
perhaps a very long time has been achieved. 

However, the Dispute Resolution aspect of our media- 
tion function with respect to claims which are in other 
stages of the claims process continues to be under- 
utilized. Up until recently. Canada's representatives 
almost routinely refused to participate in mediation 
requested by claimants (see Indian Claim Commission 
Annual Report, 1991 -1 992 to 1993-1994 for com- 
mentary) but it appears that attitudes have softened 
and we are now receiving government requests to pro- 
vide mediation on claims both within and outside the 
Inquiry process. While government personnel recog- 
nize the desirability of negotiated settlements and are 
generally willing to participate in mediation, they con- 
tinue to be severely limited by traditional policies and 
attitudes which pre-date the advent of the Commission. 

A chart prepared by the Department of Indian Affairs 
(see inset) demonstrates that the government's poli- 
cies tend to minimize the importance of the Commis- 
sion's broad mediation function. The chart shows that 
Canada views the specific claims process in terms of 
six distinct stages. The critical stage appears to be the 
acceptance/rejection stage, wherein Canada decides 



Chsrtl 
Stages of the Spedfic Clairns Proas When Mediation is Appropriate 

- 
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- I Mediation 

. Research Rarely confrontational Exceptional cases 

2. Submission of claim All documentation believed relevant by No 

g t o m a h  a Band or by the Deparrment is submitted 
to lustice for consideration. I 



whether it shall accept the claim for negotiation or 
rejW it. If the clah is aaxpted for negotiation, the 
rsaPssd-oanpensationbeeins.*-- 
matthereisWcarroplaaeatallformediationinthe 
dalmspr~,particularlyinthosesragesleadingup 
to the afceptance or rejedion of the clah. As a wn- 

v sequence, Canada's partidpation in mediation efforts 
is almost wholly corned to the negottatlon stage. 

This policy is entirely inconsistent with the attitude 
prevailing in the private sector. In the interests of 
ending the waste of time, money, and effort, private 
seaor disputes of every conceivable type (including 
some which have been locked in litigation for years) 
are sealed da@ with the help of p rh te  and court- 
appointed mediators. There is a veritable wave of 
enthusiasol for A&anate Dispute Resolution (ADR) - 
of which mediatfon is a type - sweeping across not 
OI@ Canada, but Great Britain and the United States. 
The courts, aad the litigation process, are no longer 
rega&dasthe~etfcaiwmecmsof~dlqnites.  

The success of mdiation depends upon the abtence 
of two factors: the parties' sincere desire to settle their 
diEemces, and their willingness to adopt a practical 
approach to sealemenr It is safe to assume that both 
@es have been assured by their lawyers that they 
have a strong, or at least reasonable, case. However, 
this does not terminate the prospects for negotfation 
and setdement. The risk involved in losing in court, 
the quantum of damages that could be ordered by the 
court, the co9tS of litigation (win or lose), the time 
and energy consumed by the process, the possibility 
ofwpkandconsa]uentdetgy, the arrxieOrgenaated 
and the cmthuance of the animosity Iitigation almost 
ensures are all factors which must be taken into con- 
sideration. When approached in this way, a mutually 
agneaMeseakmentcanbe&eved~ut~n .  

In conmet, these pradid considerations are conspic- 
~absentinthespedAcclalmspnxless.Oneofthe 
seatest &stack in the sarlement of spec18c claims 
bthe~fbibtheDepaamentofJusIicelypIQqy~ds 
its own legal opinion as being detenninatlve on the 
question of whether an outstanding lawful obUgation 

exists on the part of government If the lawyers mn- 
dude that no such obligation exists, the government 
assumes that there is no place for mediation. Since 
mediation is essenrklly consensual, and both parties 
must request it, an opinion unfhvourable to the dalm 
ends the prospea for mediation before it can begin. 
ldomvq counsel repmenthglndian A&lirs in media- 
t i o n a a e t n p r s h a v e n o a u t h o r k y t o ~ o r n ~  
on the basis of risk assessment, or to wnsider any 
0 t h  factors outside the existing legal opinion which 
might justify reconsideration. 

Ironically, it would appear that government lawyers 
have considerably more latitude to negotiate when 
the same issues arise in the context of rfaims in litiga- 
tion. Counsel engaged to defend the government in 
wurt against a First Natfon's land claim are no doubt 
expeded to advise in the course of the litigation on 
the desirability of a settlement over a trial. This is a 
general function of counsel engaged in litigation for 
any dient. The factors they consider are the factors 
set out above. The legal opinlon is nn i m p o m  factor 
to be Qken into account, but it is not the only Eador 
which should be considered. Without taking this 
approach, the setdement of litigation without a full- 
blown trial would be virtualty impossible. 

Yet government counsel appea&g before the Commis- 
sionontfieverysameIasuearenotapparrnrfyexp&ed 
or permitlrd to evaluate the desirability of settlement 
By adhering to polides and attitudes which antadate 
the introduabn of the C o d i o n ' s  mediation func- 
tion,thegaremmenthas~elylimired~Commis- 
sion in the performance of a mandate granted to it in 
broad and unrestriued tenns. Unless Earrada is willing 
to abandon these limitations, and adopt a more con- 
strudlve and pragmatic aftitude towards the negotia- 
tion of spec& claims, the Commission's mediation 
function will continue to be hobbled 

None of the foregoing is a criticism of any person. The 
Commission has been fortunate in the government 
personnel assigned to work regularty on Commission 
business. It is a comment on policies, not people. 



Claims Summary 

-ED Ih'QUIRY PRcx!im 

The process used by the Commission for hanaung 
claims submttted for Inquiry and/or mediation has 
been s t r m  to haease efMencyand effective- 
nessin t h e s e ~ T h a e a r e f o u r ~  
t o t h e p ~ w h i c h b e g i n s w h e n a r q u e s t i s r ~  
from a Band. Each of these stages is summarized 
below. (Please also refer to Chart 2: 1CC Mediation and 
Inquhy Process.) 

A request is received by the Commbsion, axe docu- 
ments ate obtained, a Planning Conference is sched- 
uled, a R e b h r y  Pkming Conference is arranged 

is prepared. 

Stage 2: Planning Eonffxetlce (will commence 
prior to completion of Stage 1) 

ThePknnltlg ConEemmdafeandbcatbnisananged. 
Paor to this, partks are reqrtested to excbnge state- 
ments of issues, and ICC Lep;al and Research prepre$ 
and delivers a klt to each party. The purpose of the 
first Pkmbg Wereme is to establish issues, deter- 
mine the positbn of the partie5 on the issues, dew- 
mine what douunents parties intend to rely on and 
what-wproeose (-ev-), reguest 
copis OF any such documents not yet received and 
set deadlines for re&@. Dates are set for a wnununity 
viait. 'win fz@" and, if there is no prosped for settle- 
ment an Inquiry. FoUowhg the Pnning Conference, 
an~~:~awya.pnpwaPhnnitlg&~ummaw, 
which is then sent to each ofthe parries. If neassary, 
subsequent Planning Conferences are held during 
which the ICC medlares, if poseible. 

ICC Mediation and Inquiry Process , 

MMarion 
It should be noted that, from the outset. mediation is 
always an option, Often, mediaUon flows from the 
PPannlng Gmference, where the patties meet to iden- 
tiqrandnarrowissuesofdiedaim. Itisatthisscage 
rhatdaims~aaqadPorlnqukyculberesohrad 
infoma& WiPltheammtofdbofhpar&8,mediatbn 
m a y b e u s e d a s a n ~ m u & ~ d s n o d v i D g  
the claim. If the lmpas~e cannot be broken at me 
Plannhg Conference, the paaies continue with the 
more formal steps of the Inquiry process. 



Stage 3: In* 
Duringtkhqu&y%age,a~mmuniKy~isananged 
by L$ison, a brieftng kit is prepared for the ICC Panel 
and an Inquiry is conducted. The Inquiry involves a 
Community Scsslon, Expert Arldence Sessions, and 
Oral Arguments. 

stop 4: Rcpom (mn Wuity) 
On direction from the ICC Panel, a Legal Opinion is 
prrparrd. reviewed and prwnted to the P w A  A Bnal 
report on findings and recommendations is prepared 
and release4 

InlQ94BStheCanmlpsion~lnvduedin42InqUirieg. 
Of these, !lve were completed and reports issued. The 
remaining Inqddes are in various stages of the 
prows. The fdbwing section provides a status report 
of mpesm for lnqllulafry and mediation, a brief sum- 
mary of each of the 42 Inquiries in progress, and a 
more detailed acmunt of completed Inquiries. 

Overview of Requests 
98 requests submitted to the Commission 
8 wmpleud Inquiries 
6 requests in the Rnal phases of wmpietion 
4 mquesD at the Oral Argument Rage 
12 requcsrs at thc CMMlunity Session sage 
10 at the Planning Conference stage 
8 in abeyance 

Completed hqnldc8 
Date PLrstNation 

1993 ColdLake 
Canoe Lake 
Afhabasca Denesullne 

1994 Lii~K~'iikUWBand 
ChippewasoftheThames 
MtcmacsofGesgapegiagBand 
Young Chipeewayan Band 

Reports In FTogrcas 
Buffalo Wet Band 
Flying Dust C 105 
Joseph Bighead Band 
Lac La Ronge Indian Band 
Washagamis Bay First Nation 
Waterhen Lake First Nation 

Chippewas of K e ~ l e  and Stony Point 
Fort McKay First Nation 

Fishing Lake First Nation 
Zlomala, Indian Band 
m i m b a w  First Nation (1907 Stmender) 
KahkMistabawFfrstNauonp*Landhtitlement) 
Kawxafoose First Nation 
Lac La Ronge (Candle Lake) 
Lac La Ron$e (School Lands) 
Namgis Indian Band (Cormorant Island) 
Namgirr Indian Band (1914) 
Peguis Indian Band 
pu'Appe& Valley Indian Development Authodty 

(QWA) 
Chippewas of Be9usolei1, Kama a Georgina Island 

Alexander First Nation 
Cany the Keale Band 
Euncanls Indian Band 
Homalco Indian Band 
Key Band 
KwanUn Dun First Nation 
Mi- of-& (Highway $6 W W m )  



STATUS OF CLAIMS AND INQUIRIES - January 31,1995 



SUMMARY OF INQUIRIES 

Alexander First Nation 

The Alexander Band alleges that the 1905 surrender 
of a large portion of the Alexander Reserve was taken 
under questionable circumstances, and that the Govern- 
ment failed to exercise its fiduciary responsibility in 
executing the surrender. A Planning Conference showed 
the need for further research. The Band requested 
documents from Government, which they received on 
January 31. The Band is reviewing these documents 
and a second Planning Conference may follow. 

Athabasca Denesuline: Fond Du Lac, 
Black Lake. Hatchet Lake Bands 

At issue is whether rights granted to Bands under 
Treaties 8 and 10 extend to lands traditionally used by 
Bands in the Northwest Territories. A portion of these 
lands are included in the proposed comprehensive 
claim settlement with the lnuit (The TFN Agreement). 
The Commission conducted an Inquiry and issued a 
repon on December 2 1, 1993. (Please refer to the Inclian 
Claims Commission Annual Report, 1991- 1992 to 
1993-1994 for a fuller account of the Commission's 
deliberations and findings.) The Bands then became 
involved in bilateral negotiations with the Inuit, and 
requested a response from Canada to the ICC report. 
On August 5, 1994, the Minister of Indian Affairs 
responded: "We have seen nothing in the Commission's 
report which would make the Government of Canada 
change its view that the claimant bands do not have. 
under lYeaties 8 and 10, treaty rights in the Nunavut 
Settlement Area." 

Buffalo River Band 

At issue is the loss of traditional hunting, trapping 
and fishing lands due to the establishment of the 
Primrose Lake Air Weapons Range. More specifically, 
the claim involves the interpretation of Treaty 10; fidu- 
ciary obligations; conflict of interest with other 
Departments; various compensation related issues; 

and access to and reversion of lands. The Inquiry 
process began on October 20, 1993. A draft final report 
is in process. 

Canoe Lake Cree Nation 

The claim relates to loss of traditional hunting, trap- 
ping and fishing lands due to the establishment of 
the Primrose Lake Air Weapons Range. Please see the 
Indian Claim Commirsion Annual RepoIf. 1991-1992 
to 1993-1994 for a digest of the Commission's final 
report. which was released August 17.1993. The gov- 
ernment responded to the report 18 months later, on 
March 1, 1995. 

Carry the Kettle Band 

The claim relates to the surrender of lands from the 
Assiniboine Reserve in 1905. The Band alleges that 
the Crown breached its fiduciary obligations by obtain- 
ing a surrender under duress and undue influence, 
unconscionable agreement and negligent misrepre- 
sentation. The Commission has reviewed the histori- 
cal documents provided by the Band. A Planning 
Conference is be held in the near future. 

Chippewas of Beausoleil, Rama and 
Georgina Island 

The claimants assert that lands covered by the "Collins 
'Iteaty" of 1785 were never properly surrendered and 
that they suffered damages when the lands were 
included in the 1923 Williams Treaty. A Community 
Session is scheduled for June 15, 1995 at Beausoleil 
(Christian Island). 

Chippewas of Kettle and Stony Point 

At issue is the validity of surrender and sale of an 
88-acre beachfront property in the late 1920s. W o  
Planning Conferences have been held. At the first 
Planning Conference, Canada expressed the view that 
the Inquiry should be delayed, and the "property 
owners affected by the claim be u~volved. The Commis- 
sion agreed to permit the property owners to observe 
the Community Session, with the permission of the 



First Nation. At the second Planning Conference, the 
parties agreed to a Community Session. It was held 
March 8. 1995. 

Chippewas of the Thames 

This Inquiry concerned the "Muncey Village" land 
claim submitted in 1974 by the Chippewas of the Thanies 
First Nation to two lots of land in Caradoc Township. 
For a summary of this claim and final report, please 
see "lnquiries Completed by the ICC in 1994195." 

Cold Lake First Nations 

The claim relates to loss of traditional hunting, trapping 
and fishing lands due to the establishment of the 
Primrose Lake Aii Weapons Range (PLAWR). The Corn- 
n~ission's final report was released August 17, 1993. 
(Please see the Indian Claims Commission Annual 
Report 1991-1992 to 1993/94 for a digest of this 
report.) Canada did not respond to the PLAWR Report 
until 18 months later, on March 1, 1995. 

Duncan's lndian Band 

The claimant argues that surrenders of lndian Reserves 
Nos. 151 and 1518  to 151H were null and void 
because they were not taken in compliance with the 
Indian Act. The claim centres around the validity of the 
lndian version of events as  opposed to the documented 
version in the Department's archives. Documentation 
is being collected and a Planning Conference will be 
called early in 1995. 

Fishing Lake First Nation 

The claimant maintains that the 1907 surrender was 
null and void because it was obtained through duress 
and undue influence, as  an unconscionable agree- 
ment, without strict compliance to the lndian Act. The 
claimant Further maintains that the Crown breached 
its trust or fiduciary obligation in obtaining the sur- 
render. A Community Session is set for May 16, 1995. 

Flying Dust No. 105 

The claim relates to loss of traditional hunting, trap- 
ping and fishing lands due to the establishment of 
the Primrose Lake Air Weapons Range (PLAWR). 
Documentation has been collected and a Planning 
Conference was held on July 8. 1994. The research 
was completed and oral arguments took place in 
November 1994. A draft final report is in preparation. 

Fort McKay First Nation 

The issue is the outstanding neaty Land Entitlement 
of landless transferees currently on the First Nation's 
membership list, but not counted at date of Fust suwey. 
Documents were gathered, and a Community Session 
was held on November 8. 1994. Oral arguments are 
scheduled in the First Nation for May 8 and 9. 1995. 

Homalco lndian Band 

The Band claims that inadequate lands were provided 
at  both Aupe lndian Reserve #6 and Aupe lndian 
RCSeNC #6A; and that Canada breached its fiduciary 
responsibility and other lawful obligations. Documents 
were gathered and a Planning Conference was held 
on September 20. 1994, a t  which the ICC proposed 
mediation. A second Planning Conference took place 
in Vancouver on December 9, 1994, after which Canada 
and the First Nation were to coordinate a statement of 

Homalco site, Apn? 18, 1995 



facts. A third Planning Conference was held on 
February 24. 1995 and a viewing of the reserve took 
place April 19, 1995. 

loseph Bighead Band 

The claim relates to loss of traditional hunting, trapping 
and fishing lands due to the establishment of the 
Primrose Lake Air Weapons Range (PLAWR). A research 
study was contracted, and a Comn~unity Session held 
on June 20, 1994. Further research was necessary 
before the Oral Arguments were held in November 
1994. A draft report is in progress. 

Kahkewistahaw First Nation: Surrender 

The claim concerns 33,281 acres surrendered by the 
Band in 1907. The proposal to surrender was rejected 
by the Band once before being accepted. The Band 
alleges that the surrender and subsequent sale of lands 
were taken under unconscionable circumstances and 
are therefore invalid. Further, the Band alleges that 
the Crown breached its fiduciary duty and trust; that 
the surrender did not comply with the Indian Act, aud 
that the Kahkewistahaw lndian Band did not validly 
surrender the road allowances in the relevant area. 
Documents have been collected and are undergoing 
verification. The Community Session will be held on 
May 3. 1995. 

Kahkewistahaw First Nation: T. L. E. Claim 

This claim concerns the date of first survey and the 
base paylist to be used in determining the Band's date 
of first suwey population. A Planning Conference was 
held on February 1, 1995 and Expert Evidence is 
scheduled for May 24, 25 and 26. 1995. 

Kawacatoose First Nation 

The questions at issue are: first, whether two families 
were paid Tteaty annuities in 1876 at Fort Walsh as  
members of the Kawacatoose (Poorman Band) First 
Nation; second, whether the additional persons since 
then should be counted in the population base for 
determining an outstanding Reaty Land Entitlement 
claim; and thud, whether the First Nation has established 
an outstanding lkeaty Land Entitlement. A Planning 

Elder Phillip &zhpeepatow (sittirg) gives testimony 
at rhe/oseph Bfgheud Cree Nation cornmunip session 
in Saskatchewan on/une 24, 1994. (L to R) Cree 
nansluro,: Ernie Peiche; Couns6lfor Canada, Bmce 
Becker; and Ron Maurice, Counsel for the Indian 
Claims Commission, 

Conference was held, documents collected and a 
Community Session held on November 16,1994. Expert 
witnesses will be heard on May 24, 25 and 26. 1995. 

Key Band: 1909 Surrender 

The Band requested the ICC's involvement on 
September 6. 1994. A Planning Conference will be set 
following the submission OF requested documentation. 

Kwanlin Dun First Nation 

The First Nation contends that Canada is in breach of 
its lawful obligations to the Band by "...denying 
or refusing to admit that Whitehorse Indian Resewe 
No. 8, Whitehorse. Yukon is a reserve within the mean- 
ing of the Indian Acr  and "...wrongfully alienating 
portions of Whitehorse Indian Resewe to thud parties." 
A Planning Conference was held in Vancouver on 



january 31, 1994 and the historical portion of the 
repon was completed january 23. 1995. We believe a 
mediated settlement is close. 

Lac La Ronge Indian Band: Candle Lake Claim 
and School Lands Claim 

The issues are: the rejection of a claim to lands alleged 
to have been reserved at  Candle Lake; the rules 
governing the establishment of a reserve; and the 
effect of Natural Resources Transfer Agreement on 
establishing a reserve. At a Planning Conference on 
january 26, 1995, the parties agreed to have the Candle 
Lake and School Lands claims heard together. Canada 
challenged the ICC's mandate to hear the two claims 
on the grounds that they have not been submitted as  
a specific claim, and are therefore not 'specific claims.' 
The Commissioners decided, however, that the Inquiry 
shall proceed on the understanding that Canada shall 
be afforded an opportunity to respond to the merits of 
the claim in the course of the Inquiry A Community 
Session is scheduled for june 13. 1995. 

Lac La Ronge Indian Band: T. L. E. Claim 

At issue is the rejection of the Band's specific claim to 
an outstanding Treaty Land Entitlement, specifically the 

Nam@s, B. C Communi@ Session. LeJ to nght: Bill 
Cranmer; P e ,  Svanvik, Commissioner Aurelirn Gill, 
Legal Counsel Kim Fullerton, Elder Ethel Aped. 

effect of multiple surveys on entitlement calculations: 
the legal effect of a Band Council Resolution accepting 
entitlement settlements; and the validity of the "com- 
promise formula" in calculating an entitlement. After 
a Consultation Conference, close to 10.000 pages of 
documents were submitted. A Community Session 
was held in Lac La Ronge on February 16, 1994. Oral 
submissions were made in Saskatcon on june 14, 1994. 
A final report on the Inquiry is being drafted. 

L ~ X  Kw'alaams Band 

This lnquiry dealt with a claim that arose from the 
Crown unilaterally arranging for a portion of the Lax 
Kw'glaams Band lands to pass to the Grand Trunk 
Railway Company. For a summary of this claim and 
final report, please see "lnquiries Completed by the ICC 
in 1994195." 

Micmacs of Gesgapegiag Band 

The Micmacs of Gesgapegiag have claimed Horse Island 
at the mouth of the Cascapedia River in the Baie des 
Chaleurs since non-Indians began settling the area. 
For a summaly of this claim and final report, please 
see "Inquiries Completed by the ICC in 1994195." 

Namgis Indian Band: Cormorant Island 

The claim concerns the nature and extent of the 
authority of the Three Indian Reserve Commissions 
that operated during the last decades of the nineteenth 
century; and the process by which the reserves were 
allocated, disallowed and finally re-allocated. A 
Planning Conference was held on january 31, 1995. 
Documents are being collected, and a Community 
Session was held April 20 and 2 I.  1995. 

Namgis Indian Band: McKenna-McBride 
Applications 

The Namgis Band alleges that the request they brought 
before the McKenna-McBride Commission in 191 4 was 
wrongfully denied. Their grounds include inherent 
conflict of interest, dereliction of duty and a breach 
of fiduciary duty. Canada maintains that there was no 



Qu'Appelle Valley Indian Development 
Authority (QVIDA) 

Elder George Cook presenting informahon at the 
Namgs Comrnunig Session. 

such breach of lawful obligations. Documents are 
being processed. A Planning Conference was held on 
January 3 1, 1995 in Vancouver. A Community Session 
was held April 20 and 21. 1995. 

Ocean Man Band 

One of the issues is the date of the first population 
survey used to determine quantum for the Treaty Land 
Entitlement. A Planning Conference on December 6. 
1994 raised questions about the constitution of the 
Ocean Man Band. ICC research was completed and a 
historical summary prepared. The Band's lawyer is  
reviewing documentation from the Department of 
Justice. A second Planning Conference is scheduled 
for May 17, 1995. 

Peguis Indian Band 

The Band maintains that there was a shortfall in the 
amount of land set aside at  the initial survey under the 
terms of Treary 1. They want this issue to be considered 
separately from their contention that the surrender 
taken in 1907 was unjust. A Planning Conference was 
held on January 12, 1995 and a second Planning 
Conference is scheduled for May 18, 1995. 

At issue is the flooding and degradation of 14,000 acres 
of unsurrendered reserve lands a s  a result of the 
building of four major and 150 smaller dams on the 
Qu'Appelle River system. A Planning Conference on 
January 30, 1995 established that DlAND had never 
requested a Department of justice opinion on the 
QVIDA claim. A second Planning Conference will be 
held in June 1995. Community Sessions for both the 
Eastern and Western Bands are set for the end of 
August and the beginning of September, respectively. 

Roseau River Anishinabe 

The claimant contends that there are grounds for com- 
pensation a s  the Crown wrongfully handled the 1903 
surrender of approximately 12 sections of land. Specif- 
ically the claimant contends that there was a failure 
of fiduciary obligation, that the sale of individual lands 
violated that obligation, and that the surrender itself 
was invalid. A special meeting at  Roseau River on 
September 16. 1994 led to the Inquiry being held in 
abeyance until the claim was re-submitted to Canada. 

Squamish Nation 

The issue is the preemption of the Bouillon claim. A 
Planning Conference held in Vancouver on December 8. 
1994 led to a n  agreement to hold the Inquiry in 
abeyance until Canada reviews its position. A second 
Planning Conference is scheduled for April 13, 1995. 

Sumas lndian Band 

The Sumas Band claim concerns a railway right of 
way expropriated in 1910. For a summary of this claim 
and final repon, please see "Inquiries Completed by the 
ICC in 1994195." 

Moose Deer Point a n d  Mississaugas of New 
Credit: 1923 Williams Treaty 

The issue is Canada's rejection of the Moose Deer Point 
and New Credit First Nations who claim aboriginal 
interests in the Williams Treaty lands, but never signed 



the treaty. No lnquiry shall be conducted into this 
claim unless the First Nations provide notice of their 
intention to proceed. 

United lndian Councils: Crawford Purchase 

The claimants allege that the Crawford Purchase lands 
were never properly surrendered, and that the Crown 
breached its fiduciary duty to the Mississauga Nation. 
An exchange of letters and documents is under way, 
with the claimant to respond. A Planning Conference 
is scheduled for May 25, 1995. 

United lndian Councils: Gunshot Tteaty 

The claimants allege that the 1788 "Gunshot Treaty" is 
not a legally binding agreement; that Lt. Col. John Butler 
had no authority for taking a surrender under the 
Royal Proclamation of 1763; that the Mississauga Nation 
has suffered damages; and that the Crown breached 
its fiduciary duties. An exchange of letters and docu- 
ments is under way, with the claimant to respond. A 
Planning Conference is scheduled for May 25, 1995. 

United lndian Councils: Toronto Purchase 

The claimants allege that the lands in question were 
never properly surrendered by the Mississaugas, 
because the Department of lndian Affairs did not 
adhere to the Crown's instructions with respect to 
negotiations and conclusions of treaties. The 1805 
lands, named for an indenture signed and executed 
in that year, include the Regional Municipality of York, 
the Townships of York. Vaughn, and King including 
Metropolitan Toronto - an area supposedly exceeding 
that proposed in the 1787 provisional surrender. The 
Mississauga Tribal Council maintains that there has 
been an extensive and continuing breach of fiduciary 
obligations owed them by the Crown. The claimants 
have been asked to show how this claim falls into the 
mandate of the ICC. They are willing to give Canada 
more time, since the positions here are essentially the 
same as  the Collins Treaty Claim. 

Walpole Island First Nation 

The Band maintains that Canada has failed to honour 
the spirit or terms negotiated in the original Treaty of 
1848 regarding 300 acres in Anderson Township. 
Specifically, the Band alleges that they never received 
the "oxen, farming implements, seed grain ..." they 
were promised in compensation for the loss of liveli- 
hood resulting from the Treaty. The Crown states that 
the Band received full compensation in 1866 and 1877, 
when they received $1376. This Inquiry is in abeyance 
at the request of the parties so that Canada may recon- 
sider a resubmission of this claim. 

Washagamis Bay First Nation 

The issues in this claim include reserve establishment, 
the alleged taking of lndian Reserve 38D in 19 14 with- 
out expropriation or surrender, the procedural fair- 
ness in Canada's handling of the claim and whether 
the reserve was properly established or wrongfully 
alienated. Alternatively, the First Nation questioned 
whether Canada failed to set the reserve aside in the 
first place. After five Planning Conferences, Canada 
notified the First Nation by letter dated April 13. 1995 
that the claim would be accepted for negotiation. 

Waterhen Lake 

The claim relates to loss of traditional hunting, trapping 
and fishing lands due to the establishment of the 
Primrose Lake Air Weapons Range (PLAWR). A research 
study was contracted, Community Sessions held in 
June, 1994, and Oral Arguments completed in Sashtoon 
on November 2 and 3, 1994. The draft final report is 
in process. 

Wauzhushk Onigum Nation 

This Inquiry is in abeyance at the request of the First 
Nation. The First Nation is currently negotiating com- 
pensation with the Governments of Canada and Onrario, 
under the auspices  of the Indian Commission 
of Ontario. 



Yellowknives Dene Band 

The Federal government and Dogrib lteaty 11 Council 
announced an interim protection agreement for lands 
that infringe on the traditional territories of the 
YeUowknives, Tbsel We and Lntsel We Dene Fist Nations. 
The Yellowknives Dene communities of Dettah. Ndilo 
and Enodah are covered by this competing claim area. 
None of the lteaty 8 Dene First Nations affected were 
consulted or agreed to this infringement of their terri- 
tory. The Federal government refuses to alter the agree- 
ment. The Dogrib First Nations refuse to change their 
"settlement area" boundaries. The claimants have 
asked that the lnquiry be held in abeyance until they 
receive a response from DIAND regarding their request 
that the Minister intetvene. 

Young Chipeewayan Band 

At issue in this lnquiry was whether thewYoung 
Chipeewayan Band" reselve was taken without law- 
ful surrender as  required by thefndian Aaand  whether 
the Government of Canada therefore owed an out- 
standing lawful obligation to the "Young Chipeewayan 
Band." For a summaly of this claim and final report. 
please see "Inquiries Completed by the ICC in 1994195." 

INQUIRIES COMPLETED BY 
THE ICC IN 1994/95 

In 1994195, the Commission released five reports. 
These reports dealt with the following: the Chippewas 
of the Thames Inquiry, the Lax K w ' h m s  Band Inquiry. 
the Micmacs of Gesgapegiag Report, the Sumas lnquiry 
and the Young Chipeewayan Band Inquiry. 

The Chippewas of the Thames Inquiry 

This lnquiry concerned the "Muncey Village" pre- 
Confederation land claim. The claim, subrnitred in 1974 
by the Chippewas of the Thames Fitst Nation, involves 
two lots of land in Caradoc Township, on which the vil- 
lage of Muncey is located. In 1987, an Agreement-ln- 
Principle was reached, but was rejected by the Band 

membership in a sequence of three referendum votes. 
The Band's subsequent attempts to re-open negotiations 
were not successful until 1990, when the government 
agreed to re-negotiate under certain conditions. A pro- 
posed settlement was rejected by referendum in 1990. 
The Band then sought the ICC's assistance to mediate. 
When the government refused to consent to mediation, 
the ICC launched an lnquiry in November 1993. 

The major impediment to settlement of the claim was 
the inclusion of a surrender clause in the agreements. 
After two Planning Conferences and two meetings 
mediated by the Commission, the government with- 
drew its demand for an absolute surrender and nego- 
tiations resumed. The Inquiry was suspended, although 
the Commission remained involved as  a mediator in 
case bilateral negotiations ran into difficulty. A letter 
from the Assistant Deputy Minister, Claims and lndian 
Government, DIAND, confirmed that government was 
willing to re-open the claim for settlement, without 
the requirement for a surrender. At the parties' request, 
the Commission monitored the negotiations and within 
six months an Agreement-In-Principle was reached. 
The agreement, which was ratified by Band member- 
ship, provided for $5.4 million in compensation. The 
Band is now able to invest monies and purchase its 
lands back from innocent third parties. 

This claim is an excellent instance of medi ion bringing 
a satisfactory conclusion without the expense of 
either an lnquiry or litigation. This 150 year old claim. 
which had been in dispute for over 20 years, was 
resolved after six months of negotiation. (Please see 
Recommendation 2.1 

The Lax Kw'alaams Band Inquiry 

In the first quarter of this century, the Crown uni- 
laterally divided Tsimpsean I. R. #2 between the 
Lax Kw'alaams people and the Metlakatla Band. No 
surrender was obtained at  this time. A few years later. 
Metlakatla surrendered lands to the Grand mnk Railway 
Company without the consent of Lax Kw'Jaams. In 
1985 the Band made a claim to Canada for compen- 
sation because this arrangement was made without 



a valid surrender of the Band's interest. Negotiations 
continued over the next six years. In 1991, the parties 
reached a n  agreement in principle but the claim was 
not finalized because of disagreement about the final 
wording, which included an "absolute surrender." 

In 1993, the lndian Claims Commission began an 
Inquiry. Canada demanded an "absolute surrender" 
that extinguishes aboriginal interest in the lands in 
question a s  a condition of the Crown compensating 
the Band. However, for the Band to surrender aborig- 
inal title to the land at issue would place at  risk the 
aboriginal interest of the Allied Tsimshian nibes even 
though no compensation was offered. 

The Commission found that it was reasonable for the 
Crown to seek a surrender of the Band's reserve inter- 
est to ensure that third party interests were adequately 
protected. However, the ICC report reconlmends that 
the surrender clause be modified to expressly exclude 
the aboriginal interests of the Lax Kw'alaams Band 
and the Tsimshian people from the surrender so that 
these interests can be dealt with in the British Columbia 
Treaty process. The report further reconlrnended that 
clauses respecting release, indemnity and set-off be 
included to satisfy Canada's concerns regarding over- 
compensation. The report also recommended that the 
parties re-draft the terms of the settlement, and that 
the Band. Canada and the Commission meet one month 
aCter the release of the report to discuss its findings 
and recommendations. 

Since January 1995, the parties have met with the 
ICC's Mediation group in an attempt to resolve the 
impasse on this claim. Although a uumber of options 
have been tabled, the claim has not yet been settled. 

The Commissioners presented a general submission on 
surrender  a n d  ext inguishment  to Justice Alvin 
Hamilton, an independent fact Finder appointed by 
government to look into the question of extinguish- 
ment of aboriginal rights a s  a means of achieving 
certainry in land claims agreements. 

This lnquiry raises two issues addressed by the 
Recommendations. The first of these concerns extin- 
guishment (see Recommendation 5); the second, 
mediation (see Recommendation 2) .  

The Micmacs of Gesgapegiag Report 
The Micn~acs of Gesgapegiag have claimed Horse Island 
at  the mouth of the Cascapedia River in the Baie des 
Chaleurs since non-Indians began settling the area. 
The modern history of the claim began in 1986 and 
the Indian Claims Commission became involved in 
1993. As a result of the first Planning Conference, the 
government agreed to consider the claim on its merits. 
The Commission contributed to this process in two 
ways: through its objective summary of the history 
and legal background of the claim, and through the 
mediative effect of the Planning Conference. 

The Commission was able to suspend the lnquiry and 
recommend to the Department of lndian Affairs and 
Northern Development that it write to all affected First 
Nations whose claims were rejected because of the 
pre-Confederation bar, informing them that if they 
wish their claim reconsidered, they should notify the 
Department. 

An important consideration in this lnquiry was the 
removal, in 1991, of the pre-Confederation bar. This 
bar had previously excluded consideration of pre- 
Confederation claims. (Please see Recommendation 4.) 

The Sumas Band Inquiry 
The Sumas Band claim concerns a railway right of 
way expropriated in 1910. In 1927, the railway com- 
pany abandoned the line and subsequently sold the 
land to non-Indians. One third was purchased by 
the Band. At issue was the Band's contention that the 
Railway Act and the Indian Act allowed the railway 
company only a limited interest, and hence the right 
of way should have been restored to reserve status 
when it was  no longer used for railway purposes. 
DlAND rejected the claim in 1988. In 1993. the ICC 
was asked by the Band to conduct an lnquiry into the 
rejection of the claim. 



The Commission itemized the issues as: first, what 
interest the railway took, and what, if any, was taken 
by the Band or Canada: second, what obligation does 
Canada have after the railway ceased to function; third. 
if the railway did acquire absolute title, did this breach 
Canada's fiduciary obligation; and fourth, was the 
Order-In-Council valid for all or pan of the parcel of land. 

The Commission found Canada had failed on all counts 
to meet its fiduciary obligations to the Sumas Band. 
More specifically, the Commission found that the rail- 
way acquired its interest only a s  long as  the lands 
were used for railway purposes; consequently, that 
the Band and Canada retained a reversionary interest 
in the right of way. When the right of way ceased to 
be used for railway purposes, Canada failed in its fidu- 
ciary duty to protect the Band's reversionary interest 
and return the land to reserve status. Moreover, if the 
letters patent to the railway company were effective to 
transfer full ownership, then the Crown breached its 
fiduciary duty in failing to limit the transfer of inter- 
est appropriately. Finally, the Commission found that 
the Order-In-Council was valid For the original expro- 
priation in 1910. This did not affect the Commission's 
finding that the land in question ought to have been 
returned to reserve status when abandoned by the 
railway in 1927. 

The ICC report, issued in December 1994, recommends 
that the claim of the Sumas Band be accepted for 
negotiation under Canada's Specific Claim Policy. 

The Young Chipeewayan Inquiry 
In 1993, the Commission began an lnquiry into the 
specific claim of the Stoney Knoll Indian Reserve by 
the Young Chipeewayan "Band." At issue was whether 
the Government of Canada owes an outstanding law- 
ful obligation to the Young Chipeewayan "Band with 
respect to whether their reserve was taken from them 

without lawful surrender as  required by the Indian 
Act. The parties defined the issues of the Inquiry as  
follows: first, are the claimants descendants of the 
original Young Chipeewayan Band; second, were 
the claimants entitled to bring the claim; third, was the 
1897 Order-In-Council valid; and fourth, would par- 
ticipation by the claimants in Peaty Land Entitlement 
settlen~ents disentitle the claimants from raising 
the claim. 

The Commission found, and Canada agreed, that the 
government transferred administration of lndian 
Reserve No. 107 without surrender in 1897. Canada 
further conceded that the claimants are descendants 
of the original Young Chipeewayan Band. However, the 
Commission found that, based on the Indian Act and 
the common law, the claimants are not a Band, and there- 
fore that the policy does not allow for the acceptance 
of this claim. 

Under its supplementary mandate, a s  broadened 
in 1993, the Indian Claims Commission may con- 
clude that a policy was implemented correctly, but the 
outcome is nonetheless unzair. Under this supple- 
mentary mandate, the Commission concluded that the 
issues surrounding the transfer of Young Chipeewayan 
Band members to the paylists of other First Nations 
need to be explored in detail, by Canada and the vari- 
ous First Nations that absorbed members of the Young 
Chipeewayan Band, on a case-by-case basis, including 
the effects, if any, of the 1992 Peaty Land Entitlement 
Agreement, to ensure that the provisions of Treaty 6 
are honoured. 



Streamlining the Commission 

OPERATIONAL 0 VER VIE CV 

Staffing and Staff Waining 

The Commission employs 37 staff persons. Approxi- 
mately 40 per cent of staff are Aboriginal. 

The policy of the Commission is to provide staff with 
cross-cultural and mediation training courses, and to 
offer opportunities for individuals to further their 
personal development. 

Administration 

The Con~mission has developed internal guidelines 
with respect to fmances, contract management, security, 
confidentiality, terms and conditions of employment. 
inventory management and other general adminis- 
trative issues. Automated systems provide commu- 
nication of messages, documents and data through a 
computer network. A database of information on First 
Nations, Associations, government contacts, media, 

Although it involved some lost time, moving costs, and 
office enlareement exvenses, this consolidation will - 
increase efficiency and effectiveness in processing 
requests and will generate substantial long term 
savings. 

(2) streamlining: When the Commission was 
created, it estimated its annual workload on the basis 
of receiving approximately 30 requests for assistance, 
leading to perhaps eight Inquiries. In its first year of 
full operation, the Commission received double (59) 
the anticipated requests. New applications arrive at  
the rate of approximately 30 each year. On this basis, the 
Commission predicts the need to hold at least 12 lnquiris 
and nine full-scale mediation efforts annually. Conse- 
quently, while the Commission recognizes the need for 
an overhaul of the Claims Policy and process and stands 
ready to assist in this reform, it has been working to 
streamline its submission and Inquiry processes in 
the interim. 

and researchers can be used for information, research 
and the management of claim files. 

OPERATNG BUDGET 
1991 -1 995/96 

Organizational Development 1991192 $1.2 M. 

During 1994, the Commission has been concerned 
with these organizational matters: (1) reorganizing 1992193 $3.8 M. 

its activities and offices to be more resvor~sive to the 1993194 $4.4 M. 
needs of the client community, and (2) streamlining 
the Inauirv vrocess. . . .  

1995196 $6.5 M. 
( I )  Reorganizing: In 1994, the Cornmission's leader- 
ship was reduced from six regional part-time Com- Due to prudent fiscal management, the Commission is 
missioners and a full-time Chief Commissioner, to forecasting that total expenditures for 1994195 will 
five oart-time Commissioners. two of whom were be far below the $6.5 M. allocated. 
appointed Co-Chairs. For reasons of fiscal responsibility As a result of the increase in Commission activity and 
and improved efficiency, the Conimission closed its the appointment of a new Commissioner, the Commis- 
Toronto office and consolidated staff in Ottawa. The sion has received an a,,ocation of $6,5 M, for 1995196, 
Commission has set up the communications and office 
services necessary for the Co-Chairs to function effec- 
tively at their locations in Saskatchewan and Alberta. 
Corporate memory was preserved through the reloca- 
tion of the Legal Counsel and Mediation positions from 
Toronto to Ottawa 





Communications 

D ur ing the  course  of t h e  fiscal year,  the  
Commissioners, along with the Director of 
Liaison and Communications, continued to 
attend regional Fis t  Nations forums. In addi- 

tion, a number of new publications were established 
and distributed, including a quarterly newsletter 
entitled The Indian Claims Review / Revendicahons 
terntoriafes and Volume o n e  of The Indian Clairns 
Commission Proceedings. 

The newsletter is aimed a t  providing First Nations and 
others with up to date information on the Commission's 
activities and on land claims issues in general. To date. 
four editions have been published and distributed to 
First Nations across Canada. 

To further raise awareness and understanding of the 
Commission and specific claims process, the Commis- 
sion published the first volume of Thelndiarz Claim 
Commission Proceedings, a compendium of informa- 
tion on the specific claims process. Volume One includes 
the Commission's report on the Cold Lake and Canoe 
Lake Inquiry (also known as the Primrose Lake Air 
Weapons Range Report), and the interim ruling on 
the Athabasca Denesuline Inquiry. Related material 
on the specific claims process is also included. 

PUBLICATIONS ENQUIRIES 

For information on these and other ICC publications, 
please contact the Communications Unit at: 

GENERAL ENQUIRIES 

The Commission's mailing address is: 

The Indian Claims Commission 
PO Box 1750, Station B 
Ottawa. Ontario 
KIP 1A2 

The Commission accepts collect calls at its office, located 
at: 

The Enterprise Building, Suite 400 
427 Laurier Avenue West 
Ottawa. Ontario 
Tel: (613) 943-2737 
Fax: (613) 943-0157 

1 COMMISSION LOGO 

nrst Nadon peopl, 

"I have heard the elders say that 
when the terms of the tr&s were 
deliberated the srnokepom the pipe 
carried that agreement to the Creator 
binding I t  forever An agreement 
can be written in stone, stone can 
be ch@.ped away, bur the smoke 

Jhm the sacred p~pe signfied to the 
!s that the treanes could not be undone '' 

willingness to discuss an issue. It is still being used today 
for the same reasons. For this reason, the ~ i tw  was chosen . . 
as the centre of the lndian Claims Commission logo 

The wisps of smoke rising upward to the Creator lead to 
a tree-covered island representing Canada, where claims 
are being negotiated. 

The four eagle feathers, symbolizing the races of the 
eanh, represent all parties involved in the claims process. 
Elenlents of water, land, and sky etched in blue and 
green indicate a period of growth and healing. 

Ernest Benedict. Mohawk Elder Centre figure design by Kirk Brant 
Akwasasne. Ontario. June 1992 

Kirk Brant, a member of the Mohawks of the Bay of 

Traditionally, the pipe was smoked to bring a spiritual Quinte, has completed two years of graphic design at 

dimension to human affairs, to seal an agremvllt, to *'gonquin College in Otrawa< Ontario. 

bind the smokers to a common task or to signal a Background design by David Beyer 




