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PART I 

INTRODUCTION 

BACKGROUND TO THE CLAIM 

In 1994, the Sturgeon Lake First Nation (First Nation), located near Prince 
Albert, Saskatchewan, submitted a claim to the Minister of Indian Affairs con- 
cerning a failed lease of reserve land to Red Deer Holdings Ltd (RDH) in 
1982. The First Nation argued that the federal Crown breached its lawful 
obligations arising out of its administration of Indian lands by, among other 
things, permitting cropping and harvesting of part of the reserve without an 
agricultural permit, as required by the Indian Act. The result was an alleged 
loss to Sturgeon Lake of some $73,000.' 

On October 23, 1995, the Specific Claims Branch of the Department of 
Indian Affairs and Northern Development (DIAND) responded to the First 
Nation's claim. After internal consultations on the matter, the Specific Claims 
Branch informed Chief Earl Ermine that it would not consider the grievance 
under the Specific Claims Policy for the following reason: 

[Specific Claims West] concludes that it is not appropriate to process this rnaiter as a 
speci6c claim. This decision reflects the fact that the events on which the griwance is 
based are recent. The Speci6c Claims process is intended to address longstanding 
historical griwances. . . .2  

In response to a letter from Chief Ermine on November I, 1995, reqnest- 
ing claritication from Canada on why the Specific Claims Policy was limited to 
"longstanding grievances," when no such limitation is expressly set out in the 
policy, the Director of Specific Claims West, Mr A.J. Gross, cI.ai6ed Canada's 
position in a letter dated April 12, 1996: 

i Ellfour Mass, Banisers & Solidtars, Sturgwn Lake Claim Submission ([Red Deer Holdingsl~cgriculNraI 
Lrase). I1941 (hereinaher Sturgeon Me Claim Submission). 

2 Greg Morgan, Resevch Anal)5t. Speci6c Wlims West, to Chief Eul Ermine and Couocil, Surgeon Dke Fin1 
Nation, October 23, 1995, DUND 6le BW82606K3MIC.l (ICC Planning Conference Infomauan Kit, lab 9). 



The practice of SCW [Specific Claims West] has been to interpret the Spec& Claims 
Policy as intending the application of the program's resources to the processing of 
claims that are based on long standing historical grievances, rather than those that 
are recent in nature.' 

Although Mr Gross emphasized that Canada had not rejected the grievance, 
the effect was essentially the same as a rejection, since Canada declined to 
consider the claim on its merits and the Gle was closed. 

On May 21, 1996, Chief Ermine forwarded a Band Council Resolution 
from the Sturgeon Lake First Nation requesting that the Commission conduct 
an inquiry into the claim.4 

MANDATE OF THE INDIAN CLAIMS COMMISSION 

The Commission was established as an interim body in 1991 to assist First 
Nations and Canada in the negotiation and fair resolution of specific claims. 
The mandate of the Commission is set out in federal Orders in Council pro- 
viding the Commissioners with the authority to conduct public inquiries and 
report on whether Canada properly rejected a specific claim: 

AND WE DO HEREBY advise that our Commissioners on the basis of Cmad;d's Specific 
Claims Policy published in 1982 and subsequent formal amendments or additions as 
announced by the Minister of Indian m r s  and Northern Development (hereinafter 
"the Minister"), by considering only those matters at issue when the dispute was 
initially submitted to the Commission, inquire into and report on: 

a) whether a claimant has a valid claim for negotiation under the Policy where th.dt 
claim has already been reiected by the Minister; and 

b) which compensation criteria apply in negotiation of a settlement, where a claim- 
ant disagrees with the Minister's determination of the applicable criteria.> 

This Policy, outlined in the 1982 booklet entitled Outstanding Business: A 
Native Claims Policy - SpeciJic Claims, states that Canada will accept 

3 A. Gross. Director, Speci6c Claims West, to Chief Earl Ermine and Council, Sturgeon Lake Fint Nation. A p d  
12, 1596, DlAND We BW8260fiK360-C.3 (ICC Planning Conference Information [Kit. tab 8). 

4 Chief Earl Ermine, Sturgeon Lake Fim Nation, to Indian Claims Comrmssion, May 21, 1996, and Band Council 
Resolution 1996-971011, dated May 9, 1996, IcC 6lc 2107-31-01 (ICC Planning Conference Idormation Kit, 
tab 7 ) .  

5 ~onukssian issued September I, 1992, punuant to Order in Council PC 1992-1730. July 27, 1992, amending 
the Commission issued to Chief Cammissioner H v r y  S. LaForme on A u p ~ t  21, 1991, punuant to Order in 
Council PC 1991-1329, July 15, 1991. 
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claims for negotiation where they disclose an outstanding "lawful obligation'' 
on the part of the federal g~vernment.~ 

The process outlined in Outstanding Business contemplates that a First 
Nation may submit its specific claim to the Minister of Indian Affairs, who 
acts on behalf of the Government of Canada. The First Nation begins the 
process by submitting a clear and concise statement of claim, along with a 
comprehensive statement of the historical and factual background on which 
the claim is based. The claim is referred to the Specific Claims Branch (for- 
merly Office of Native Claims), which usually conducts its own confirming 
research into a claim, makes research findings relative to the claim available 
to the claimant, and consults with the First Nation during the review process. 
After all the necessary information has been gathered, the facts and docu- 
ments are referred by Specific Claims to the Department of Justice for advice 
on whether the federal government owes an outstanding lawful obligation to 
the First Nation. If Canada's review determines that the claim is valid, Specific 
Claims will offer to enter into compensation negotiations with the First 
Nation. 

In this case, the Sturgeon Lake First Nation submitted a claim that was 
simply not considered by Canada under the Specific Claims Policy on the 
grounds that it was not a "longstanding grievance" and therefore fell outside 
the intended scope of the Policy. Although its claim had not been rejected on 
its merits, the First Nation took the position that the Commission could con- 
duct an inquiry into the claim because Canada's refusal to consider it 
amounted to a rejection. In order to determine whether the Commission had 
a mandate to conduct an inquiry into the claim, representatives of the Stur- 
geon Lake First Nation and Canada were invited to attend a planning 
conference, convened and chaired by the Indian Claims Commission, on July 
11, 1996. 

THE COMMISSION'S PLANNING CONFERENCES 

The Commission has developed a unique inquiry process. During the course 
of an inquiry, representatives of the chmant First Nation and Canada are 
brought together for planning conferences that are usually chaired and facili- 
tated by Commission Counsel or the Commission's Mediation and Legal Advi- 
sor. The purpose of the planning conference is to plan the inquiry process 

6 D M .  Oufslonding Business. A Nnfiw C l a m  Policy - Sp"iPc Ckz im (Omwa: Minister of Supply and 
Services, 1982), 20; reprinted in (1994) 1 ICCP 171-85 (hereindm Oufstlnding Bwiness). 
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jointly on a cooperative basis. Briefing material is prepared by the Commis- 
sion and sent to the parties in advance to facilitate discussion of the issues. 
The main objectives of the planning conference are to identify the relevant 
historical and legal issues, to discuss openly the positions of the parties on 
the issues, to discuss which historical documents the parties intend to rely 
on, to determine whether parties intend to call elders, community members, 
or experts as witnesses, and to set time frames for the remaining stages of the 
inquiry. In cases like the present one, the planning conference also affords 
the parties an opportuni!y to meet and to discuss whether there are any 
threshold issues regarding the mandate of the Commission that require reso- 
lution before deciding how to proceed. 

The planning conferences have been key to the success of the Commission 
because of the opportunities they afford the parties to resolve issues through 
open dialogue. This report into the Sturgeon Lake First Nation's claim further 
illustrates what can be achieved by Canada and First Nations in a process 
facilitated by a neutral third party. Throughout the discussions of parties at 
the planning conference held on July 11, 1996, and subsequent conference 
calls, the Department of Justice continued to maintain that the Specific Claims 
Policy was intended to address only long-standing historical claims and that 
the Department could not provide an opinion on the merits of the claim to its 
client, Indian Affairs, because 15 years had not elapsed since the claim had 
arisen. However, since this 15-year period would soon expire, Canada invited 
Sturgeon Lake to resubmit the claim when that mile post was reached. The 
First Nation agreed and resubmitted the claim in March 1997.' Canada 
agreed to expedite its legal review of the claim, and the claim was accepted 
for negotiation in August 1997. 

Although the Sturgeon Lake First Nation has not yet expressed its intention 
to enter into negotiations with Canada, we are pleased that the constructive 
dialogue between the parties encouraged by the Commission led to their 
cooperation and to Canada's acceptance of this claim under the Specific 
Claims Policy. It was this constructive dialogue which avoided a full inquiry 
into the claim. 

In view of Canada's decision to accept the claim for negotiation, we wish 
to emphasize that no further steps have been taken by the Commission to 
inquire into the First Nation's claim involving the Red Deer Holdings agricul- 
tural lease. Since the Commission did not complete its inquiry into the histor- 

1 Chief Earl Ermine. Surgeon llke First Nation, to Belinda Cole, Specific Claims Rranch, Mmh 24, 1997, ICC 61e 
2107-31~01. 
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ical and legal basis of the claim, we do not purport to make any Endings of 
fact or law whatsoever in this report. Rather, this report contains a brief 
summary of the First Nation's claim and is intended only to advise the public 
that the First Nation's claim has been accepted for negotiation under the 
Specific Claims Policy. In the course of relating the events leading up to 
the acceptance of this claim, however, we wish to offer our own views on the 
policy rationale behind the "15-year rule" upon which Canada relied in 
refusing to consider the claim when it was initially submitted by the First 
Nation. 



PART I1 

HISTORICAL BACKGROUND 

This brief summary of the historical background for the claim is based 
almost entirely on the Sturgeon Lake Claim Submission and attached docu- 
ments submitted to Specific Claims in 1994. This summary of events does not 
represent findings of fact on the part of the Commission. It is intended only 
to provide general background information on the nature of the First Nation's 
claim and to supply a context for the events leading up to Canada's accept- 
ance for negotiation and a discussion of the policy behind the 15-year rule. 

NATURE OF THE CLAIM 

The people of the Sturgeon Lake First Nation are descended from Cree Chief 
Ah-yah-tus-kum-ik-im-am8 and his four head men (Oo-sahn-us-koo-nee-kik, 
Yay-yah-too-way, Loo-sou-am-ee-kwakn, and Nees-way-yak-ee-nah-koos) who 
signed Treaty 6 near Fort Carlton on August 23, 1876. According to the 
Department of Indian Affairs' records, the Band was usually referred to as 
William Twatt's Band after the Chiefs Enghsh name. In about 1963, the name 
was changed to the Sturgeon Lake Band and, later, to the Sturgeon Lake First 
Nation. 

In the fall of 1878, a 34.4-square-mile reserve was surveyed by E. Stewart 
at Sturgeon Lake, about 25 miles northwest of Prince Albert, in what is now 
the province of Saskatchewan. Identified as Sturgeon Lake Indian Reserve 
(IR) 101, it was confirmed by Order in Council PC 1151 on May 17, 1878, 
and removed from the operation of the Dominion Lands Act by Order in 
Council PC 1694 of June 12, 1893.1 

For a period of time in the 1970s, all cultivated farmland on the Sturgeon 
Lake Reserve was used for the operation of a band-operated farm, except for 

8 In [he 11189 Order in Council confirming [he reserve, [his name is spelled 'AyoyNs Cumicamin dias W i b m  
lbatl" (Sturgeon Lake Clvm Submissrun, document 2). 

9 Sturgeon Lake Clhm Submission, documents 2 and 3. 
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some small areas farmed by individual band members. During this time, no 
agricultural permits were issued to third parties. After the band farm ceased 
to operate, however, the Band Council began to lease reserve land to non- 
band members.l0 

In the spring of 1981, the Sturgeon Lake Band entered into a lease 
arrangement with a person for approximately I600 acres of reserve land. 
When the "Lessee" declared bankruptcy in the fall of 1981, Red Deer Hold- 
ings (RDH), a limited company, paid up the arrears of $31,000 and offered 
to enter into a similar lease arrangement with the Band.lL On May 21, 1982, 
and June 9, 1982, the Sturgeon Lake Band issued two Band Council Resolu- 
tions to request formally that Indian Affairs issue an agricultural permit to 
RDH under subsection 28(2) of the Indian ActL2 for a lease of reserve lands 
for the period January 1, 1982, to December 31, 1984, subject to payment of 
$45,000 on November 1, 1982, and subsequent payments of $22,500 on 
April 1 and November 1 of each year.l3 

Following a request for assistance from the Chief and Council of the Band 
to the District Office of Indian Affairs, the Regional Office prepared a draft 
agricultural permit between RDH, as permittee, and the Department of Indian 
Affairs and Northern Development, on behalf of Her Majesty the Queen in 
right of Canada.14 The draft permit provided for the use of some 1813 acres 
of reserve land based on the terms and payment schedule set out in the Band 
Council Resolutions referred to above. 

On June 11,  1982, the Head of Land Transactions for the Saskatchewan 
Regional Office of Indian Affairs asked the Prince Albert District Manager to 
review the Band Council Resolutions and draft permits with the Band Council 
and RDH and, if the agreement was satisfactory to both, to "have the docu- 
ment executed in the usual manner and the affidavit ~ompleted.'"~ On July 7, 
1982, Indian Affairs wrote RDH to ask that a representative of RDH contact 
the Prince Albert District office to sign the permits.16 On August 18, 1982, 

lo  Sturgeon Lake Claim Submission, document 7. 
I 1  Cherkmich, Pinel & Bockus. Barristers. Prince Alben, to Pat MacLean, DeparVnent of Justice. Saskatoon. 

December 1. 1982 (Sturzeon LAe Claim Submission. document 17). 
12 Subsection 28(2) olthe"lndwn Acl, RSC 1970, c. 1:6, stntes that "'ltlhe Minister may by permit in writing 

authorize any penon for a period not exceeding one year, or Mth dre consent of the mu"$ af (he band fa: 
any [anger period, to wcupy or use a reserve or to mide  or othewtse exercise tighu on a resene." 

I3 Band Council Resolution, Sturgeon lake Band Council. May 21, 1982, and Band Council Resolution. Sturgeon 
lake Band Council. lune 9. 1982 (S~reran Lake Claim Submission, document 8). 

14 s t u ~ o n  ~ l k e  c~aiisubGssion, doc~l;;ents 7 and lo. 
15 W.F. Bemhardt. Had, Land Transactions. Saskatchewan Region, to Uistrict Manager, Prince Nben District, 

June 11. 1982 (ICC Dacumenu, p. 56). 
16 A. Folk. Acting Superintendent, Resenes & Trusts, Prince Albert District, to Red Deer Holdin~s Ld., Prince 

Albert, July 7, 1982 (Stnrgeoo lake Claim Submission, document 11). 
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departmental officials wrote another letter to RDH attempting to arrange for 
the permits to be signed.17 The principal of RDH did not, however, make 
arrangements with Indian Affairs to sign the documents. Instead, RDH asked 
for an amendment to the proposed agreement to include a clause giving RDH 
the right to cancel the permit if it wished.18 

In the meantime, RDH had already entered on reserve land and planted 
crops without an executed agricultural permit. At the end of October 1982, a 
representative of RDH met with the Band Council and asked to renegotiate 
the fall payment because frost had wiped out the rape crop and the com- 
pany's insurance would not cover the loss.t9 Sturgeon Lake consulted its 
lawyer, who advised in a letter dated November 1, 1982, that it was the 
responsibility of Indian Affairs to collect the moneys owing by RDH: 

Since these leases are undertaken by the Department of Indian Affairs on behalf of the 
Band, it would be the Department of Indian Affairs' responsibility to deal with the 
Permiltee with respect to payments received under the lease. The Band looks to the 
Department of Indian Affairs for monies under the lease and in turn, of course, Indian 
Affairs looks to the permit holder. On the face of the leases in question, the Band has 
no involvement whatsoever with the Perminee. If the Perminee does not make his 
pdyments that is a problem for the Department of Indian A£iairs to resolve. lndian 
Mairs is accountable to the Band for the monies from the lease. If the monies are not 
forthcoming Indian Affairs must exercise its remedies under the permit."O 

The Chief and Council therefore wrote to Indian Affairs on November 30, 
1982, asking for assurances that the money due from Red Deer Holdings 
would be collected and deposited to the Band's trust account. In the letter, 
the Council clearly stated that it held the Department entirely responsible: 

ITlhe Band Council is entitled to assume that the Dept. of Indian Affairs would act 
reasonably in protecting the interests of the Band in dealing with Reselve lands. It 
appears that Red Deer Holdings Ltd. was allowed to go on to the land and farm the 
land without a completed lease in place. This would appear to be an unforgivable 
error on the part of the Dept. of Indian Affairs. Furthermore, this problem created by 
the Dept, of Indian Affairs in allowing Red Deer Holdings Ltd. to begin farming with- 
out a written lease was compounded by the fact that there was still no lease in place 

17 A. Folk, Acting Superinmdent, Reserves & Trusts, Prince Alben District, m Red Deer Holdings Lld., Prince 
Alben, Aups l '  18, 1982 (Surgeon Lake Cilim Suhmksion, document 12). 

I8 A. Folk, Acting Superintendent, Reselves & Truss, Prince Mben District, m Edith Owen, A N n g  Head, Land 
Transactions, Slskatchewan Rqion, September 1, 1982 (Surgean Lake W&II Submission, document 16). 

I9 Minutes of a Sturgeon lake Band Councll Meeting, Ocuber 25, 1982 (1CC Dacumenu. p. 155). 
20 Cherhich, Plnel & Bockus, Buristen, to Chief and Council, Surgean lake Band. November 1, I982 (ICC 

Documenu, p 66). 



when the hmest was completed. As a result of the Dept. of lndian Affairs' inattention 
to this matter, Red Deer Holdings 1.td. was allowed to harvest and remove the 
crops from land freeing Red Deer Holdings of any hold that the Dept. of lndian Affairs 
might normally have with respect to forcing a complete lease." 

According to the Band's legal counsel, the amount in arrears was $73,000 as 
of November 1, 1982. In an effort to enforce payment of the outstanding 
balance owed to the Band, their legal counsel informed the Department of 
Justice that information received by the Band and Indian Affairs confirmed 
that there was a pending Saskatchewan Crop Insurance payment to be paid to 
the principal of RDH for losses incurred during the 1982 crop year.I2 

At the request of Indian Affairs, the Department of Justice wrote to the 
principal of RDH on December 9, 1982, pressing for the execution of the 
permits and assignment of insurance moneys to the Band. These efforts, how- 
ever, were not successful. In February 1983, the Department of Justice 
informed the First Nation that it could do nothing more; rather, it suggested 
that the Band itself should take action directly against RDH. The Band, how- 
ever, reminded officials of the advice of its legal counsel that "the only action 
the Band can take is against the Dept. of Indian Affairs who in turn will have 
to take action against Red Deer Holdings Ltd.," and it demanded that the 
outstanding balance be paid by the Department of Indian Affairs.2J 

In March 1983, the Department of Justice agreed to commence legal 
action to recover the overdue rent, but there were difficulties over who 
should be named in the suit. The company did not hold any assets, and its 
principal was not a party to the failed agricultural permit. A paplent of 
$20,000 was offered as a settlement by the principal of RDH on March 5 ,  
1983, but the Chief and Council for Sturgeon Lake were not prepared to 
accept the offer at that time.z4 In October 1983, the Department of Justice 
decided to launch court action against both Red Deer Holdings Ltd and its 
principal. A statement of claim was filed in the Saskatchewan Court of 
Queen's Bench on November 25, 1983.25 The principal filed a statement of 

21 Chief and Counril, Sturgwn lake Band. to Wape tiny, D e p m n t  of lndian flaim, Prince Alben, November 
30, 1982 (ICC Documents, pp. 75-76). 

22 Cherkoulch, Pinel & Bockus, Barristen, hince hlben, to Pat Maclean, Depmment olJustlce Canada, Decem- 
ber I, I982 (Surgeon lake Claim Submission, document 17). 

23 H.A. M m p .  Management Consulmt to the Chief and Cuund .  Sturgeon Lakr Band, to Cli5ord Supemault, 
Disvict Manager, Depmmenl of lndian &m, Prince Albert, R b m q  21, 1983 (ICC Documents, p. 115). The 
legal opinion was reinforced by one @en by W. Ray WeUman, of Wehan & Mdrews, Regina, to the Depm- 
men1 of lndian AtEuo, June 29, 1983 (ICC Documenls, pp. 185-90) 

24 Sturgeon Lake Claim Submission, document 7. 
25 Swment of Claim, Morney General of Canada vs. Red Deer Holdings Ltd., Saskatchewan Queen's bench fie 

no. 1335, November 25,  1983 (ICC Documents, pp. 227~32).  
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defence in March 1984, hut RDH did not respond.26 After conducting exami- 
nations for discovery in March 1985, legal counsel for the Department of 
Justice advised Indian Affairs: "In view of the results of the discovery I am 
very reluctant to proceed further lest we incur substantial costs as I feel there 
is no real probability of success."27 Mr A.J. Gross, Director of Reserves and 
Trusts for the Saskatchewan Regional Office of Indian Affairs, concurred and 
recommended that Justice "cease all actions in this regard."28 

When the litigation was abandoned, the Sturgeon Lake Band sought com- 
pensation from the Department of Indian Affairs for the principal sum of the 
lease arrears plus other related e~penses.~9 The Band's request was turned 
down by the Regional Director General of Indian Affairs, Dan Goodleaf, on 
October 3, 1985: 

I have reviewed the records and appreciate the fact that your Band suffered financial 
losses as a result of farming operations undertaken by Red Deer Holdings. Based on 
the circumstances, however, the Department is not in a position to provide the com- 
pensation you request.1° 

This decision was reviewed again in October 1986, March 1987, and March 
1988, with no change in the 

In 1994, the Sturgeon Lake First Nation submitted a specific claim to the 
Minister of Indian A h r s ,  alleging that the Crown breached its lawful obliga- 
tions with respect to the administration of its reserve land by (1) failing to do 
a background check to determine what authority the principal had within 
RDH and what the financial position of the company was; (2) faihng 
to obtain a personal guarantee from the principal of RDH; and (3) failing to 
have the agricultural permit signed by RDH.32 

26 L.P. MacLm, Group Head, Civil litigation, Depanment afJustice, to C. Chey ,  Barrister, Prince Alben. June 26, 
1984 (ICC Documents, p. 250). Statement of defence not induded in documents provided to the ICC, but 
reference is made in he coverinn letter of Philip E. West. West-Wieor. Barristers. Prince hlben, to L. Pauon- 
MacLean, Department of ~ u s t i c e , h a r c h  19, 1984 (ICC Dacumenls, p. 241) 

2: I..P Maclean, Counsel, Department afJustice, to W.P. Bemhardt, Manager, Lands, Department 01 Indian ARairs, 
ReMna. Mav 16. 1985 (SNrzwn Lake Claim Submission. document 21). - ~ ~ ~ ~ ,  ~~ , ~, ~, .~ "~~~~ ~ ~ ~ 

2s G. Grass to L.P. Maclean, Deparunent of Justice, July 4, 1985 (ICC documcnct, p. 263). 
29 Band Council Resalution 1985-861019, c. September 17, 1985 (Shrgwn lake tl'dim Submission, document 

71) ",, 
30 Dan E. Goodlea& Regional Director General, Saskatchewan Region, to Chief Wesley Daniels, Slurgwn Lake 

Band. Octoher 1. I985 (Sureeon Lake Clrm Submission. document 241. ~~ ~~~~ . ,  ~ , ~ .  ,~ 

31 H.J. Ryan, Acting Director. 6ds ~ir&tarate,  ~epartmen;ot Indian A!?.&, to Chief Wesley Daniels, Sturgeon 
Lake Band, April 2 ,  1986 (LCC Documents. p. 283); Kemeth C. Kirby, Director 01 Operations, Regina, to Chief 
Daniels, March 16, 1987 (ICC Doeumenls, p. 286); and W.F. Bemhardt memo to Dan Goodleaf, March 8. 1988 
(ICC Documenct, pp. 291-94). 

52 Sargmn Lake Ciain, Submission, pp. 3-4. 
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PART 111 

THE ISSUES 

The essential issues identified by the Sturgeon Lake First Nation for the pur- 
poses of an inquiry by the Indian Claims Commission were: 

1 Does the Department of Indian Affairs' Specific Claims Policy apply only 
to "historical grievances"? 

2 Did Canada breach its lawful obligation by failing to comply with provi- 
sions of the Indian Act in leasing Sturgeon Lake reserve lands around 
1982?33 

Since Canada has accepted the claim for negotiation, it is not strictly neces- 
sary for the Commission to address either question. In this instance, how- 
ever, the first issue was avoided only because the First Nation decided to put 
its request for an inquiry into abeyance and resubmit the claim after the 15- 
year time limit imposed by Canada had lapsed. In our view, this does not 
resolve the underlying problem, and we intend to address what we consider 
to be the real question in this matter: 

Is there a valid justiGcation for Canada's refusal to address specific claims 
until 15 years have passed since the claim arose? 

33 Chief Earl Ermine, SNr wn Lake Fin1 Nation, la the Indian Whm Commission. May 21, 1%. and Band 
Council Resolution 199&7-011, dared May 9, 1996, ICC file 2107-31~1 
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PART IV 

THE INQUIRY 

On July 1 1 ,  1996, the Indian Claims Commission convened and chaired a 
planning conference in Ottawa with representatives of the Sturgeon Lake First 
Nation and Canada in attendance. As a preliminary issue, Bruce Becker, 
counsel for Canada, advised that he would need to seek instructions from his 
client, Indian Affairs, about challenging the Commission's mandate to inquire 
into the agricultural lease claim because it had never been reviewed by the 
Specific Claims Branch and had not, therefore, been rejected. Mr Becker 
agreed, however, with the suggestion of Commission Counsel that all efforts 
should be made to explore whether the claim could be settled without the 
need for a full inquiry. Given that the First Nation was claiming compensation 
for lost revenues of only approximately $73,000 in 1982, it might be more 
cost-effective for Canada to attempt to resolve this as a "fast-track claim (an 
expedited option under the Specific Claims Policy to settle claims of 
$500,000 or less) rather than opposing the claim and requiring all parties, 
including the Commission, to invest the considerable time and expense 
involved in an inquiry. In view of the circumstances, all parties recognized 
that the cost of conducting an inquiry could ultimately exceed the costs of a 
settlement. Mr Becker agreed to seek instructions on whether Indian Affairs 
was wilhng to review the claim and submit it to the Department of Justice for 
an opinion on whether an outstanding lawful obligation was owed to the First 
Nation. The parties agreed that the Commission's inquiry process (i.e., the 
staff visit, community session, written and oral submissions) would be held 
in abeyance pending a review of the claim.34 

A conference call involving representatives of Canada, the First Nation, and 
the Commission was arranged on August 14, 1996. During the conference 
call, Beverly Lajoie, Senior Claims Officer with the Speciflc Claims Branch, 

14 Summq, ICC Planning Conference, SNrgwn Lake Fint Natlon AgticdNd Lezte, Omwa, Onwo, J d  11. 
1996, a d  David Knoll, Davis & Company, to W e e n  tickers, Inhan W M s  Commission, July 26, 194 ICC 
Blr 2107-3141. 
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advised that the Sturgeon Lake First Nation's claim relating to the agricultural 
lease would be considered under the Specific Claims Policy as a fast-track 
claim. Canada would not undertake further research, hut departmental files 
would be reviewed and any documents added to those included in the claim 
submission would be provided to the First Nation and the Commission. 
Assuming that the review could be completed by the end of October, a con- 
ference call was scheduled for November 1, 1996, to discuss Canada's review 
of the claim. Ms Lajoie conlirmed this commitment in a letter to Chief Earl 
Ermine dated August 15, 1996, advising that Justice would be asked 
"whether, based on all of the material assembled, the facts give rise to an 
outstanding lawful obligation under the Specific Claims P o l i ~ y . " ~ ~  On October 
7, 1996, Ms Lajoie sent Chief Ermine the document collection and index 
for this claim and informed him that the file had been sent to the Department 
of Justice.'" 

A conference call was held on November 1, 1996, but Canada advised that 
it had not completed its legal review of the claim. Since it was not likely to be 
complete before the end of November, another conference call was arranged 
for December 6, 1996. On that date, Ms Belinda Cole, Specific Claims Advi- 
sor, explained that Indian Affairs was willing to recommend that this claim he 
accepted for negotiation, hut that this recommendation would have to be 
deferred until March 1997 to comply with the Department's 15-year rule. 
The Sturgeon Lake First Nation agreed, therefore, to resubmit the claim after 
March 1, 1997, on the understanding that Indian Affairs would consider the 
claim "expeditiously, in light of the work done to date by the SLRN [Sturgeon 
Lake First Nation], the Department of Justice and SCB [Specific Claims 
Branch] ."37 Although the parties had agreed that an inquiry was no longer 
required, the First Nation requested that the Commission remain involved to 
monitor the progress of this claim.iR 

On March 24, 1997, Chief Ermine wrote to Indian Affairs to "request that 
the Red Deer Holdings claim submission and supporting materials be resub- 
mitted as a specific claim."39 The file, with a recommendation for acceptance, 

35 Reverly A. Laioie, Srfior Clims Officer, Sped6c Claims Branch, to Chief Earl Emune, Sturgmn Lake First 
Uatioo, August 15, 1996, and Kahleen Lickers, note to file, August 15, 1996, ICC Ole 2107-31~01. 

36 Beverly A. Laioie, Senior Clsims Officer, Specific Claims Branch, to Chiei Earl Ermine, Shlrgmn h k e  Pint 
Uation. October 7, 1996, LCC Me 2107-31-01. 

37 Belinda Cole, SpeciGc Claims Advisor, Specific aims Branch, to David Knoll, Davis & Company, and Kathleen 
ticken, Indian Claims Commjssion, December 17, 1996; Kathleen tickers to David Knoll and Belinda Cole, 
December 11. 1996. ICC me 21070-31-01. 

$8 Kathleen tickers, note to 6le, December 6, 1 9 6 ,  ICC file 2107-51-01, 
39 Chief Earl Emune, Sturgeon Lake Fin1 Nation, to Belinda Cole, Specific Clvms Branch. March 24. 1997, 1CC 

Be 2107-31~01. 
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was immediately transferred to the Department of Indian Affairs Negotiations 
Directorate for review and ackn~wledgement.~~ On August 28, 1997, Michel 
Roy, Director General of the Specific Claims Branch, wrote to Chief Ermine 
accepting the claim for negotiation under the fast-track process: 

On behalf of the Government of Canada and in accordance with the Specific Claims 
Policy, I offer to accept for negotiation of a settlement the Sturgeon Lake First Nation 
specific claim concerning the Red Deer Holdings Ltd. agricultural lease mismanage- 
ment. The claim is to be addressed through the fast-track process. Fast-track claims 
are claims in which compensation is restricted to a monetary limit of $500,000 
or less. 

For the purposes of negotiations, Canada accepts that the First Nation has sufl- 
cjently established that Canada has an outstanding lawful obligation, within the mean- 
ing of the Specfic Claims Policy, to provide compensation for the failure to pursue 
properly the defaulted amounts on the Red Deer Holdings Ltd. agricultural leases." 

At the time of writing this report, the Sturgeon Lake First Nation had not 
yet confirmed its intention to enter into negotiations with Canada on this 
basis, but it is hoped that Mr Roy's letter will provide a foundation for a 
negotiated settlement between the panies. 

THE 15-YEAR RULE 

We wish now to consider the principal issue identified in this inquiry, which 
is restated below: 

Is there a valid justification for Canada's refusal to address specific claims 
until 15 years have passed since the claim arose? 

It is significant to note that Canada took the position in this inquiry that it had 
not rejected the Sturgeon Lake First Nation's claim regarding mismanagement 
of the Red Deer Holding agricultural lease. Instead, it simply refused to 
review it under the Specific Claims Policy until 15 years after the claim first 
arose. In response to a request from the Commission's staff for clarification 
of Canada's 15-year rule, the following explanation was received from Michel 
Roy, Director General of Specific Claims, on November 21, 1997: 

40 Ian D. Gray, Senior Negotidtor, Specific Claims Branch, to Chiel Earl Ermine, Sturgeon Lake First Nation. p n l  
11. 1997. ICC $e 2107-31-01. 

41 Nchel  Roy, Dirmor Gmeral, Specific Cldlms Branch, to Chief Earl Ermine. Sturgeon lake Fint Nation, August 
28. 1197. ICC hlc 2107-31~01. 



I N D I A N  C L A I M S  C O M M I S S I O N  P R O C E E D I N G S  

The Specific Claims Policy was introduced to address First Nations' historic grievances 
relating to a variety of circumstances outlined in the policy As a result, Canada 
applies this fifteen year rule of thumb, considering only those claims which arise from 
breaches of the Crown's lawful obligation which occurred at least 15 years before the 
date a claim is submitted. 

This fifteen year restriction was approved by the govenunent as part of the Specific 
Claims Policy. However, the Specific Claims Policy does not make specific reference to 
this restriction, but includes, instead, only general statements that the Policy was 
designed to address historic g r i e~ances .~~  

We have serious reservations about the policy rationale behind the 15-year 
rule. Mr Roy's explanation seems to imply that Canada's 15-year rule is likely 
based on a cabinet directive or decision by the government that the policy 
was intended to address only "long standing historical grievances." Regard- 
less of its origin, what is important is that no such rule or policy is expressed 
in the Specific Claims Policy as set out in Outstanding Business. The letter 
states that the Specific Claims Policy was "introduced to address First 
Nations' historic grievances" and, while acknowledging the absence of any 
reference to a 15-year restriction in Outstanding Business, Indian Affairs 
maintains that it contains "general statements that the Policy was designed to 
address historic grievances." 

We have reviewed the text of Outstanding Business and agree with Mr 
Roy that there is no express reference to a 15-year rule. We did find one 
instance of the use of the term "longstanding grievances": 

Bands with longstanding grievances wiU not have their claims rejected before they are 
wen heard because of the technicalities provided under the statutes of limitation or 
under the doctrine of laches." 

Later, in the guidelines for the submission and assessment of specific claims, 
the Policy refers to only two factors relating to time: 

5 )  The government will not refuse to negotiate claims on the grounds that they are 
submitted too late (statutes of limitation) or because the claimants have waited 
too long to present their claims (doctrine of laches). 

. . . 

42 Michel Roy, Direnor General. Specific Claim Branch, to Donna Gordon, Rsearch Director, Indian Clims 
Commission, November 21, 197, ICC file 2107-31~01. 

43 Oufstmding Business, 21. 
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8) No claims shall be entertained based on events prior to 1867 unless the federal 
government speci6cally assumed responsibility therefor." 

There is no reference to any waiting period and there is no express statement 
that only "historic grievances" will be addressed. 

To the extent that there are general references in the policy to "historic 
grievances" or similar terminology, we disagree that these references have 
any real bearing on the scope of the Policy. In our view, Outstanding Busi- 
ness was intended to address specific claims that are "based on lawful obli- 
gations" or which "disclose an outstanding 'lawful obligation"' and which 
"relate to the administration of land and other Indian assets and the fulfill- 
ment of Indian treaties."45 The definition of "lawful obligation" in Outstand- 
ing Business, set out below, contains no reference to any time limits: 

The government's policy on speci6c claims is that it will recognize claims by Indian 
bands which disclose an outstanding "lawful obligation," i.e., an obligation derived 
from the law on the part of the federal government. 

A lawful obligation may arise in any of the following circumstances: 

i) The non-fuffillment of a treaty or agreement between Indians and the Crown. 
ii) A breach of an obligation arising out of the Indian Act or other statutes pertain- 

ing to Indians and the regulations thereunder. 
iii) A breach of an obligation arising out of government administration of Indian 

funds or other assets. 
iv) An illegal disposition of Indian land. 

The policy also addresses the following types of chms  which fall under the 
heading "Beyond Lawful Obligation": 

i) Failure to provide compensation for reserve lands taken or damaged by the fed- 
eral government or any of its agencies under authority. 

ii) Fraud in connection with the acquisition or disposition of Indian reserve land by 
employees or agents of the federal government, in cases where the fraud can be 
clearly demonstrated." 

If Canada intended to impose a 15-year waiting period before First Nations 
could bring claims under this Policy, it could have stated this intention in 
clear and express terms in Outstanding Business. The fact that Canada omit- 

44 Oulltanding Business, 30. 
45 Outstding Businass, 7, 13, 19, 20 
46 Oufstading Business, 20. 
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ted such an express reference in Outstanding Business should not prejudice 
the legitimate claims of First Nations, which may have no other recourse hut 
to bring a claim under this Policy for alleged breaches of the Crown's legal 
and equitable obligations. 

While Canada's interpretation of the Policy is not borne out by a careful 
examination of Outstanding Business, we also have concerns about the 
underlying rationale of imposing a 15-year waiting period. In our view, a fair 
reading of Outstanding Business suggests that there is no room for such a 
rule in the Policy because it was intended to address all outstanding claims 
"between Indians and government which for the sake of justice, equity ,and 
prosperity now must he settled without further delay."47 Indeed, the Policy 
expressly acknowledges that delay in the resolution of claims has long been a 
concern to both the government and First Nations: 

It is clear however that the rate at which specific claims have been resolved does not 
correspond with the expectations of the Govenunent of Canada or the Indian claim- 
ants. This fact plus the estimated hundreds of other claims which are being withheld 
pending cl&cation and resolution of the existing claims policy underscores the seri- 
ousness with which the government views the current situation and has led to the 
reevaluation of its policy on specific claims." 

A 15-year waiting period is wholly at odds with the stated objective of Out- 
standing Business. 

The need to deal with the First Nations' claims expeditiously is as compel- 
ling in 1998 as it was in 1982 when Canada published Outstanding Busi- 
ness. All indications since 1982 have been that the number of specific claims 
has increased and will continue to do so. According to a recent study com- 
pleted by an independent consultant for the Government of Canada and the 
Assembly of First NdtionS, approximately 840 claims have been submitted to 
Specific Claims Branch for consideration, and only 174 have been settled to 
date.49 There are a further unspecified number of claims currently backlog- 
ged in the process, which have yet to he reviewed. The reason for the hack- 
log can be attributed, at least in part, to the fact that the government bas not 

41 John C. Munro, Forward, Outstanding Business, 3 (emphasis dded).  
48 Outstanding Business. 14. 
49 These figugures were obeined from a drah study completed by Fiscal Realities entitled "Assessing the Fiscal 

Impacts of SenUng Speci6c Claim*'' presented to the k-embly of Fint Nations and the D e p m e n t  af Indian 
A&rs and Northern Development (6nal dr& daled J a n u q  Zi. 1998). The Commission cannot cadirm 
whether these figure represent an accurate piclure oi the number of claim currenlly in the specific clams 
process, but it is expecled lhat the DeparUnent of Indian Mairs will be pmenling updated staUstics on the 
starus of spe&c claims in April 1998. 



allocated sufficient resources to assess the validity of claims or to respond to 
the Commission's reports and recommendations. 

An arbitrary waiting period before a claim can be reviewed under the 
Policy is counterproductive to the settlement process. Imposing such a delay 
is tantamount to asking the First Nation to assume the risk that first-hand 
knowledge, salient evidence, and important documents may be lost. A First 
Nation claiming an outstanding legal obligation under the Policy would have 
no other option but to pursue Litigation. This option would increase both the 
time and costs dramatically. It is directly contrary to the objective of Out- 
standing Business, which was specifically designed to avoid unnecessary 
litigation. 

Finally, we point out that the Policy itself was introduced to foster a "new 
approach" in addressing First Nations' claims. In Part Two of Outstanding 
Business, under the heading "The Policy: A Renewed Approach to Settling 
Specific Claims," it states: 

In order to make this process easier, the government has now adopted a more liberal 
approach eliminating some of the existing barriers to negotiations."' 

An arbitrary 15-year rule is inconsistent with a "liberal approach to claims 
resolution and with the goals of "justice, equity and prosperity" the Policy 
was intended to achieve. 

so Outstanding Business, 19. 
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PART V 

RECOMMENDATION 

After a careful consideration of the intended purpose of the Specific Claims 
Policy as presented in Outstanding Business, the Commission makes the 
following recommendation: 

That Canada withdraw the "15-year rule" and notify any First Nation 
claimants whose claims have been refused for consideration on this 
basis. 

FOR THE INDIAN CLAIMS COMMISSION 

P.E. James Prentice, QC 
Commission Co-Chair 

Dated this 5th day of March, 1998 

Carole T. Corcoran 
Commissioner 
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APPENDIX A 

STURGEON LAKE FIRST NATION INQUIRY 

1 Planning conference July 11,  1996 

2 Government of Canada's acceptance of claim August 28, 1997 
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