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PART I 

INTRODUCTION 

This inquiry concerns the question of whether the Friends of the Michel Soci- 
ety (Society), the claimant, has standing to submit a specific claim to the 
Department of Indian Affairs and Northern Development (DIAND).' The Soci- 
ety represents certain descendants and former members of the Michel Band, 
which was enfranchised in 1958. Enfranchisement refers to the process by 
which Indian people individually - or bands as a whole - voluntarily or 
involuntarily lost their registered Indian status and hand membership in 
return for the full rights of Canadian citizenship, such as the right to vote. 
The notoriously discriminatory enfranchisement provisions'%ere removed 
from the Indian Act in 1985, through what are known as the Bii C-31 
amendments. These amendments reinstated Indian status, and in some cases 
band membership, to most of those people who were enfranchised. 

The Society claims that the enfranchisement of the Michel Band in 1958 
was invalid, and that various land surrenders, which took place prior to the 
hand enfranchisement, were improper. These matters, however, are not the 
subject of this inquiry. The purpose of this inquiry is to determine only the 
preliminary issue of whether the Society has standing to bring a specific 
claim. Our task is to answer the particular legal question of whether Canada 
has an obligation to recognize the former members and descendants of the 
Michel Band as a hand within the meaning of the Indian Act and the Specific 
Claims Policy. The Society argues that the Bill C-31 amendments impose such 
an obligation on Canada. Canada takes the position that the Michel Band 
ceased to exist as a result of the 1958 enfranchisement, that the Society is not 

I In I L ~  r ~ h n l t r , ~ l . r l r  IU Int I 'omm~uon ihr ilrl~>ull mfcn 10 ~ 1 ~ 1 1  h 111,. I ~ c h ~ i  U u J  C O T  \ I .% he1 ~ R I  \ ~ l h l n  
m l  ihr ,rTicen 1.1 th? ~8.l.s refer la lrn>,c. \o a Inf, rhrl atd cuun.1. .\> he .lan~i cef hr ilammt I, t ~ h i l  

., if . , ~ c  sn, uc refer 1,. hz rlanran~ dr r~thrr ihc r\rt~rn or me fonttrr iwcn~hcn md .ascen&n~\ .I ihc 
Michcl Band" 

2 The discriminatory provisions of he former versions of he Indian A d  include, for example, the provision that. 
when an Indian woman married a "on-Indian mm, she lost her registered starus. The concept of e h d t i s e -  
ment and ihe applicable smtary regime are discussed in more detA in Pan 11 of this repan. 
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entitled to be recognized as a band under the Indian Act, and that it there- 
fore has no standing to bring a specific claim. 

BACKGROUND TO THE INQUIRY 

In 1985, certain former Michel Band members and descendants filed a spe- 
cific claim with Canada alleging the following: (1) that the enfranchisement 
of various band members in 1928 and the entire Band in 1958 was invahd; 
and (2) that Canada breached its statutory and fiduciary duties in relation to 
various surrenders of reserve land obtained horn the Michel Band in the 
early 1900s. Canada took the view that the Specific Claims Policy limited the 
submission of claims to recognized bands, and refused to consider the 
alleged impropriety of the surrenders. Canada did agree, however, to review 
that aspect of the claim involving the 1928 and 1958 enfranchisements, to 
determine whether the claimants were entitled to be recognized as a band.' 
Following that review, Canada concluded that the Michel descendants were 
not entitled to such recognition." 

The next step taken by the Society was to request that the Minister of 
Indian Ailairs and Northern Development reconstitute the Michel Band pur- 
suant to his discretionary power, under section 17 of the Indian Act, to 
create new bands. Gilbert Anderson and George Callihoo, representatives of 
the Society, met with the Minister in November 1994 to discuss the matter. In 
December 1994, the Minister rejected the r e q ~ e s t . ~  

In 1995, the Society requested that the Indian Claims Commission (the 
Commission) inquire into the enfranchisement aspect of its claim to deter- 
mine whether the former members and descendants of the Michel Band were 
entitled to he recognized as an Indian hand, and thus able under the Specific 
Claims Policy to assert the surrender claims! If the enfranchisement were 

3 R.M. ConneUy, Dirfflor, SpeuGc C l m s  Branch. Depamnent of Indian h8dn and Wonhem Development 
(DWD), to Judith Sayers. BYrislen, M m h  27, 1985 ( 1 s  Documents, pp. 949-51). The Director slated: 
"ISlince the cenval cldm is that Indian AKairs officials were reswnsible for the b r a k  up of the band, we at 
2n.pand v A 2nc .trp. to n.$lnr ihsr ep,v ul h e  <lam ,oJ o u u n  .u q m m n  in.nt ,uur Ilepnm~tnl . 1 
(u,u:e dm In r, 1.1 IL\ sutu, 01 chr i9d.k oI tla. cnlran;h~\at.cnc 111 ih? U.\hn Hamt ,hl>ulll .I hc urtrr- 
n~n..l i, I1 lu nr l l l r  ICIII A tha thv U~ct>el Hmd urn not l ad~l lL  cnfr.mm,>pl, m.1 r~wuld he nz.<n>uc 8rrd, r r  
can then cansiae; lheissues concemine earlier diswsitions of;estne lands which mu mise in your submis- 
sion . . ." 

4 Jane-Anne Mansan, Claims Analyst, Spei6c Claims West, to Cilben Andenon. Michel Cleim C o d n e e .  
Edmonton. IS Jvluaq 1992, in DlAND 6Je 98620-209 (ICC Documents, pp. 1053-54). 

i Ronald A. Imin. Miluster of indim AKairs. to Cilben hdersan and Geome Cdihao. December 18. 1994. . . .  
Michel Flnt ~&n. Supplemenmy Docurn& (ICC Exhibit 18, lab 9). 

" 

6 Gilberr &demon, Michel Society, to Kim Fullenon, Indian Claims Commission, March 1, 1995 (ICC file 2108- 
17-01). 
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found to be invalid, the Michel Band would still exist and clearly have stand- 
ing under the Policy. 

Later, in March 1996, the Society asserted that, even if the 1958 
enfranchisement was valid, the Bill C-31 amendments to the Indian Act 
imposed on Canada a statutory obligation to recognize members of the Soci- 
ety as the Michel Band within the meaning of the Act. Prior to that, in January 
1996, swen members of the Society had applied to the Registrar (the DIAND 
officer who is in charge of the Indian Register and Band Lists maintained in 
the Department) to be put on the Michel Band membership list pursuant to 
section 11 of the Indian Act.' Section 11 is one of the Bill C-31 amendments 
and provides, in part, that if a person is entitled to be registered as an Indian 
because he or she was enfranchised involuntarily - for example, by reason of 
marriage to a non-Indian - that person is also entitled to have his or her 
name entered in a band list maintained in the Department for a hand. The 
Registrar rejected the application, on the basis that the Minister bad to con- 
firm the existence of the Michel Band before she could add names to a 
Michel Band List.8 Further, the Registrar noted that, as the Minister had 
already declined to recognize the Michel Band, she could not register Michel 
Society members on a Michel Band List. Counsel for the Society requested 
that the Registrar reconsider her decision of February 2, 1996.' By letter 
dated March 28, 1996, the Registrar again indicated that she needed the 
Minister to conErm that the Michel Band is an Indian Band for the purposes 
of the Indian Act.lo Again, the Minister refused to do so." 

Between the time of the original submission of the claim to this Commis- 
sion in March 1995 and receipt of final written submissions from both par- 
ties by July 1997, the issues in this inquiry were narrowed significantly. At the 
third in a series of Commission planning conferences, held in May 1997, the 
parties agreed that the Commission would consider only the issue of whether 
Canada has a statutory obligation under the current Indian Act to reconsti- 
tute the Michel Band, assuming that the Michel Band ceased to exist in 1958. 

7 Gilben Andenon. to Rqistrar, Indian Registration &Band Usu. D M ,  Owdwa, l anuq  22, 1996. Michel Fin1 
Nation. Supplemenmy Documenu (ICC Exhibit 18, tab 6). 

a Terri Harris, Re@sm,  Indian and Nanhem Maim, to Gilben Anderson, Edmonlan. R b r u q  2,  1996, Michel 
Firs1 Nation, Supplemenmy Documents (ICC Exhibit 18, tab 5). 

9 Jerome N. Slavik, Counsel far the Michel Society, to Tem Harris, Regislrar, DUND. March 6 ,  1996, Mlchel First 
NaJion, Supplemenlq D~ocumenu (ICC &bit 18, tab 3). 

lo Tem Harris, Regisuar, Lndian and Nonhern Afiairs, to Jerome N. Slavih bunsel for the Mlchel SmcieR. March 



The narrow issue was agreed to because the Society was raising new argu- 
ments that were not properly before the Commission because they had not 
specifically been rejected by Canada. The new arguments would also require 
additional research and analysis. In order to make the process more effi- 
cient, it was agreed that the parties would pursue only the Bii C-31 issue for 
the purposes of this inquiry. If the Society prevailed on its Bill C-31 argu- 
ment, it would not be necessary to address other issues, such as whether the 
Society should be recognized as a band at common law, or whether the 
Crown breached any fiduciary obligations in respect of the 1958 enfranchise- 
ment.12 However, if the Society did not prevail on the narrow issue, it was 
agreed that a request could be made for the Commission to conduct a sec- 
ond inquiry into the broader issues that have been placed in abeyance for the 
time being.13 

It is important to appreciate that this inquiry is thus lunited to the legal 
effect of the Bill C-31 amendments in respect of the issue of standing. We will 
not be making any findings or recommendations in relation to the claims 
based on the surrenders of reserve land or the legality of the 1928 and 1958 
enfranchisements. 

MANDATE OF THE INDIAN CWMS COMMlSSlON 

The mandate of this Commission is to conduct inquiries into specific claims 
and to report on "whether a claimant has a valid claim for negotiation under 
the [Specific Claims] Policy where that claim has already been rejected by 
the Minister . . ."14 The Specific Claims Policy, outlined in the booklet Out- 
standing Business, seems to contemplate claims by a band or group of 
bands, rather than individuals or other groups.I5 Guidelines 1 and 2 of the 
Policy state as follows: 

1) Specific claims shall be submitted by the claimant band to the Minister of Indian 
Main and Northern Development. 

12 Planning Conference Summay, b y  23. 1997 (ICC 61e 2108-17-01). 
I 3  Richard Wex, Counsel, DL4ND Legd Services, to Jerome Slavik Counsel far the Michel Society. June 2, I 9 7  

(ICC Me 2108-17-01). 
14 Commission issued Seprember 1. 1 9 2 ,  puouant la Order in Council PC 1992-1730, July 27, 1992. amending 

the Commission issued to Chief Commissioner Harry S. M o m e  on August 21, 1991, pursuant to Order in 
Council PC 1991.1329, July 15, 1991. 

I 5  DIAND. Oufsfanding Business. A Natim C&im Policy -Spec@ Chim (Ottawa: Minister af Supply and 
Services, 1982), 20, reprinted in (1994) I ICCP 171-85 (hereinaner Outstanding BUSI'~SS). 
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2) The claimant bringing the claim shall be the band suffering the alleged grievance, 
or a group of band., if all are bringing the same claim.16 

In the light of the above, and given that the Commission's mandate is 
defined by reference to the Policy, Canada argued that the Commission has 
no authority to determine whether the Society is an Indian band as the term 
is used in the Policy. Canada ultimately agreed, however, not to challenge the 
Commission's mandate or authority in this inquiry.17 

16 Outslanding Bw'ness. 30. 
17 Frangois Daigle. Counsel, DlAND Izgal Sewices, to 1sa Gma-Louis Ahenakew, Associare Legal Counsel, ICC. 

October 15, 1916. 
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PART I1 

HISTORICAL BACKGROLNB 

Although the question before the Commission is a narrow legal one, it is 
necessary to set out the background context before embarking on the legal 
analysis. In this part of the report we examine the statutory regime governing 
enfranchisement and how that regime evolved born 1857 up to the enact- 
ment of the Bill C-31 amendments in 1985. We then outline briefly the facts 
regarding the Michel Band's enfranchisement that are relevant to this inquiry. 

ENFRANCHISEMENT 

The histori of enfranchisement begins in the nineteenth century with the 
evolution of government "civilization" and assimilation policies regarding 
Indians. Early efforts to assimilate Indian people into the economic and 
social structures of mainstream colonial society encouraged Indians to aban- 
don traditional livelihoods based on subsistence hunting, trapping, and fish- 
ing in favour of becoming farmers and tradesmen. The first direct legislative 
expression of enfranchisement as a policy tool to foster assimilation was the 
1857 Gradual Civilization Act. The significance of that statute is explained 
as follows in the Report of the Royal Commission on Aboriginal Peoples: 

[The Act] . . .was one of the most significant events in the evolution of Canadian 
Indian policy. Its premise was that by evenoxally removing all legal distinctions 
between Indians and non-Indians through the process of enfranchisement, it would 
be possible in time to absorb lndian people fully into colonial society. 

Enfranchisement, which meant freedom from the protected status associated with 
being an Indian, was seen as a privilege. There was thus a penalty of six months' 
imprisonment for any Indian falsely representing himself as enfranchised. Only Indian 
men could seek enfranchisement. They had to be over 21, able to read and write 
English or French, be reasonably weU educated, free of debt, and of good moral 
character as determined by a commission of non-Indian examiners. . . . As an 
encouragement to abandon Indian status, an enfranchised Indian would receive indi- 
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vidual possession of up to 50 acres of land within the reserve and his per capita share 
in the principal of treaty annuities and other band moneys. 

. . .  
Enfranchisement was to be Fully voluntary for the man seeking it. However, an 

enfranchised man's wife and children would automatically be enhmchised with him 
regardless of their wishes, and would equally receive their shares of band annuities 
and moneys. They could not receive a share of reserve lands.18 

Thus, the animating idea behind enfranchisement was that, if an Indian could 
function in mainstream society, he should be able, and indeed encouraged, 
to do so, since the government's ultimate aim was full absorption of lndian 
people into Canadian society. This basic policy principle was openly reflected 
in the Indian Act up until the repeal of the enfranchisement provisions in 
1985.'9 

The first lndian Act, passed in 1876, carried forward the voluntary 
enfranchisement provisions in the Gradual Enfranchisement Act and added 
new measures in an effort to hasten the assimilation process, given that vol- 
untary enfranchisement had proved unpopular among Indians. For example, 
section 86 of the Act provided for the involuntary enfranchisement of any 
Indian who became a doctor, lawyer, or clergyman, or who obtained a uni- 
versity degree.z0 Under section 93, an entire band could become 
enfranchised. -In addition, a provision of the 1869 C r d d  En.ancbisement 
Act which stipulated that an Indian woman who married a nowIndian, along 
with any children of the marriage, would lose their Indian status and band 
membership was continued in the first lndian Act. 

The basic thrust of the enfranchisement policy remained intact through 
successive Indian Acts, although the actual provisions were modified in vari- 
ous ways. The Act was amended in 1920 to allow for the compulsory 
enfranchisement of any Indian or Indians who were "fit for enfranchise- 
ment," with fitness determined by a board of examiners appointed by the 
Superintendent General of Indian Mairs. Compulsory enfranchisement was 
maintained through a major revision of the Act in 1951. Under section 112 
of the 1951 Act, the Minister was given the power to appoint a committee of 
inquiry to report on the desirability of enfranchising an Indian or a band, 

In  Royal Commission an Aboriginal Peoples, Report, 5 vols. (Oltawa: Minister of Supply and Services. 19961, 
vol. I: Lwking Fornard, Lmking M, 271 (hereinaner the R W  Report). 

19 We are mindful oi the criticism that Blll C-31 embodies an a a t i a n i a t  policy, but in a diswsed tam. See 
R W  Reporl, vol. 1, 30467. 

20 Note that this provision was changed hw yean later, through an amendment providing tar the ~wlunlary 
enfranchisement of Indians who obtained higher education. 
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whether or not the Indian or band applied for enfranchi~ement.~' In addition, 
the Governor in Council could enfranchise a band under section 111, where 
the band applied for enfranchisement, was seen as capable of managing its 
own &airs, and a majority of the electors of the band signified their willing- 
ness to become enfranchised. The 1951 Act also saw the introduction of 
compulso~y enfranchisement for any Indian woman "who is manied to a 
person who is not an Indian."22 This "woman marrying out" clause, section 
12(l)(b), became the subject of numerous human rights challenge~.~3 

Despite widespread recognition that the government's enfranchisement 
policy was blatantly discriminatory and colonial, enfranchisement remained 
part of the Indian Act through various revisions until 1985. Under section 
109 of the 1985 Act, prior to the Bill C-31 amendments, an Indian person 
could be voluntarily enfranchised, and an Indian woman would be involunta- 
rily enhch ised  if she married a non-Indian: 

109.(1) On the repon of the Minister that an Indian has applied for enfranchisement 
and that in his opinion the Indian 

(a) is of the full age of twenty-one years, 
(b) is capable of assuming the duties and responsibilities of citizenship, and 
(c) when enfranchised, wiU be capable of supporting himself and his dependents, 

the Governor in Council may by order declare that the Indian and his wife and minor 
unmarried children are enfranchised. 

(2) On the repon of the Minister that an Indian woman married a person who is not 
an Indian, the Governor in Council may by order declare that the woman is 
enfi-dnchised as of the date of her marriage and, on the recommendation of the Minis- 
ter, may by order declare that all or any of her children are enfranchised as of the 
date of the marriage or such other date as the order may specify. 

!I The l ow lu lhn  b p d l  ill x,uon I I: ua, rmtwta in mr lUul -$,I $cr\lu$l uf 11a.irr. \L illdl hc Y.n~.;lrr . u ~  u 
r p p m  i culnmn~tw el ~ l q u t q  i nl) Anere a hmd h d  apyl ld lor mfrm~hl . rmm~ 

! \Ihw.ch h e  linc lndwln .w on,\ded 11111 1 wman ~181) muncd 1 nun-lr~bln vould h\r l n b m  \utu, ulcl 
band membersh~ Ule prachie was far bands and federal auhonues to overlook thur lack of status and for 
women ro r W n  infarma band membership, comtion with heir communities, wen residence on the resew 
III nun) sun, mtl rwapl t.1 (wan an~au~ut* E~frvlfrvlfrvlhn,rmcnr hroughl vlth s nu1 IIIII$ IU\S 01 (WU, Llu, 
lurrrd ialp ar 65p119d el m r n v  lu tu .  m J  a pa)u.il uf me wnnlul, rhsrr 101 hand iaptul and m-rr\ !nun,?\ 
For a clnd..cJ hcnlusn VI h ~ u  thr 1051 I r r  uurkrvl en aoemm IJ ,r*ur the idnnrxut>n n m ~ t r n  women uhn 
"mamed out" and their cammuni&,'see RCAP Remrt, vol. i. 3W-03 
n~c. lu,, QI .;uJ$ I I ~  unmm mirq?nR luu! ht~ame &,,.nou, ~hrough rltc Lutr!&c@ cr;~w xlkr (hz munmp. ut 
[>wason\ had ,um,el A ~hd.,mde ,rsa\d n he f ; t m d m  Rtll o/!f~,qho ~Oruutr  t LnrU IY'tl *R 
I $,.,I >dn&a L~owlsi? lock iht, R ~ h l  m iht  insrnaumd ils lluman iOnhL, C;~mmcc!er < i ihc I ntlcd ~~~ ~~~ - ~ ~ ~~~~~~ ~ - ~~~~~~~ " ~ hkiok found thatthe provisions colated h e  International Covenant oncivil and Political Rights. 
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In addition, sections 112 and 113 set out procedures for band 
enfranchisement. Section 112 provided as follows: 

112.(1) Where the Minister reports that a band has applied for enfranchisement and 
has submined a plan for the disposal or division of the funds of the band and the 
lands in the resewe, and in his opinion the band is capable of managing its own 
affairs as a municipality or part of a municipality, the Governor in Council may by 
order approve the plan, declare that all the members of the band are enfranchised, 
either as of the date of the order or such later date as may be 6xed in the order, and 
may make regulations for carrying the plan and the provisions of this section into 
effect 

(2) An order for enfranchisement may not be made under subsection ( I )  unless 
more than 6fty per cent of the electors ot the band signify, at a meeting of the band 
called for the purpose, their willingness to become enfranchised under this section 
and their approval of the plan?' 

Section 113 provided for the appointment of a committee, where a band had 
applied for enfranchisement, to inquire into and report to the Minister on the 
desirability of enfranchising the band, the adequacy of the plan for division of 
assets, or any other mt ter  relating to the enfranchisement. 

Finally, the legal consequences of enfranchisement were set out in section 
110 of the 1985 Act: 

110. A person with respect to whom an order for enfranchisement is made under 
this Act shall, from the date thereof, ot  from the date of enfranchisement provided for 
therein, be deemed not to be an Indian within the meaning of this Act or any other 
statute or law. 

BILL C-31 

Bill C-31 was introduced in the House of Commons in 1985. The bi was 
designed to remove discrimination in the Indian Act, in accordance with the 
Canadian Charter of Rights and Freedoms, through the repeal of all 
enfranchisement provisions and the reinstatement of many of those Indian 
people who had lost status. It was also intended to allow band control over 
membership. 

In tabling Bill C-31 for its second reading, David Crombie, then Minister of 
Indian Affairs and Northern Development, set out the principles underlying 
the bill: 

24 This provision is essentidly the same as section 111 of ihe 1951 Indian Ad. 
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The legislation is based on certain principles . . . The first principle is that discrimina- 
tion based on sex should be removed from the Indian Act. 

The second principle is that status under the Indian Act and band membership will 
be restored to those whose status and band membership were lost as a result of 
discrimination in the lndian Act. 

The third principle is that no one should gain or lose their status as a result of 
marriage. 

The fourth principle is that persons who have acquired rights should not lose 
those rights. 

The 6fth principle is that Indian First Nations which desire to do so will be able to 
determine their own membership. Those are the principles of the Bill. 

Further in his speech, Minister Cromhie said the following: 

This legislation also wipes out forever the concept of enfranchisement, which forced 
many Indian people to give up their status and band membership against their will. 
Incredibly, in the past some people lost their lndian status simply as a result of the 
fact that they enlisted in the Armed Forces, received a university education, or became 
a member of the clerw. 

And further: 

While there may be other ways to reach these objectives, I have to reassert what is 
unshakeable for this Government with respect to this Bill. First, it must include 
removal of discriminatory provisions in the Indian Act; second, it must include the 
restoration of status and membership to those who lost status and membership as a 
result of those discriminatory provisions; ,and third, it must ensure that Indian First 
Nations who wish to do so can control their own membership. These are the three 
principles which allow us to find balance and fairness . . .I5 

Initially, the concept of fairness embodied in the bill involved the rein- 
statement of status and hand membership to women who married out and 
others who were involuntarily enfranchised on the basis of sex discrimination 
in the Indian Act. But over the course of the debate, it became clear that 
certain voluntary enfranchisements might also he considered unfair, given the 
social, economic, and cul tud  pressures that might have caused an Indian 
person to apply for enfranchisement. This issue then brought into play the 
conllict between remedying discrimination and recognizing a band's right to 
determine its own membership if it so desired. In particular, there was con- 
cern that it would not he fair for the government to reinstate hand memher- 

2s Canada, House of Commons, Debales (March 1, 19851, 2644-46, 
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ship for those who had voluntarily enfranchised. For example, on June 10, 
1985, Mr Pemer, then Parliamentary Assistant to the Minister of Indian 
Affairs, made the EoUowing statements during a debate on Bill C-31: 

During the Committee hearings, we recognized that the distinction between volun- 
tary and involuntaq [enfranchisement] was a very false one because there were so 
many social, psychological, economic, and cultural pressures which might cause a 
person to so-called disenfranchise [sic]. But was that voluntary enfranchisement 
really voluntary? Did the person really know what he was doing? If the person was 
married and had children, did he sit down with his family to discuss the implications 
of this decision? We heard testimony which indicated that that did not occur. 

While Bill C-31 says we will allow Indian people to have their status restored, I do 
not think we can be selective about who will be able to have this opportunity as we 
were in the first version of Bill C-31. The Committee indicated we should extend this 
privilege to other persons who were disenfranchised or lost their Indian status so they 
can apply to the Registrar to have their status restored . . . 

In the name of justice, if we are going to extend the right to have status restored to 
some, we cannot make these arti6cial distinctions behveen those who relinquished 
their status voluntarily and those who relinquished their status invol~ntarily.~~ 

In the end, the biU was amended to reinstate Indian status to voluntary 
enfranchisees, but to leave the matter of band membership for those individ- 
uals up to the bands that elected to assume control over the administration of 
their band lists under section 10 of the amended Indian Act. Thus, the cur- 
rent Indian Act, as amended by BiU C-31, distinguishes between those who 
were enfranchised because of their sex and whom they married, and those 
who lost their status for other reasons. 

It is useful at this point to examine the status and membership provisions 
of the Act, found in sections 6 and 1 1 : ~ ~  

6 . 0 )  Subject to section 7 [which sets out  a list of those who are not entitled to be 
registeredl ," a person is entitled to be registered if 

(a) that person was registered or entitled to be registered immediately prior to April 
17, 1985; 

Canada. House of Commons. Debales (June 10, 1985). 5568. 
For ease of reference we have included in quare brackets a brief explanation of the provisions that are 
referred to in section 6;  a more derailed cxplanatioo is given in a laatnote where lnecessq 
Under mUoo 7, a "an-Indian woman who was entitled to be registered under previous versions of theAc1 on 
!he basis 01 marriage to a reestered Indian man. and whose name was deleted from the Indian regrster, is not 
entitled to be registeced. 
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(b) that person is a member of a body of persons that has been declared by the 
Governor in Council on or after April 17, 1985 to be a band for the purposes of 
this Act; 

(c) the nanle oE that person was omitted or deleted from the lndian Register, or from 
a Band List prior to September 4, 1951, under subparagraph 12(l)(a)(iv) 
[mother and father's mother are not members of a band, known as the 
"double mother rule"l,29 paragraph 12 (1) (b) [woman who married a non- 
Indian] or subsection 12(2) [illegitimate chiM of a non-lndianfather] or 
under subparagraph 12(l )  (a) (iii) [a  person who is enfanchised . . . I  pursu- 
ant lo an order made under subsection 109(2) I. . . by reason of mam'age to a 
non-Indian, including childm of women who mm'ed a non-Indian], as 
each provision read immediately prior to April 17, 1985, or under any former 
provision of this Act relating to the same subject-matter as any of those 
pr~visions;~' 

(d) the name of that person was omitted or deleted from the Indian Register, or 
from a Band List prior to September 4, 1951, under subparagraph 12(l)(a)(iii) 
[a  person who is enfanchised. . . I  pursuant to an order made under subsec- 
tion 109(1) [. . . by voluntary application for enfanchisement, including the 
wife and children of a man who voluntari[y enjanchised], as each provision 
read inmediately prior to April 17, 1985, or under any former provision of this 
Act relating to the same subject-matter as any of those provisions; 

(e) the name of that person was omitted or deleted from the lndian Register, or from 
a Band List prior to September 4, 1951, 

(i) under section 13 [ceased to be member of a band by reason of residence 
inforeign country], as it read immediately prior to September 4, 1951, or 
under any former provision or this Act relating to the same subiect-matter 
as that section, o r  

29 Jack Woodward, ,V'lim Law (Toronto: Carswell, 1989). 26, states that "[tlhe 'double mother rule,' stated 
approximately, provided that when a woman abtarned Indian srarus only by vinue of marriage to an lndian man. 
her son by that marriage could not pass on that Indm starus to his children if he mmied a non-Indian. (The 
rule did oat apply to the daughters of such marriages, because they had never been able to pass on Indian 
status unless they married an lndian. As well, the ille@timale children ol such hughlers could he removed 
from the list if there was a successful challenge of pawmini)'' 

30 The relmt portions of section 12 of the Indian Act RSC 1952. c. 149, are as follows: 
l Z . ( l )  The following penons are not entitled to be regislered, namely, 
(a) a penon who . . . 

(iii) is enhchised, or 
(iv) is a penon . . . whose mother and whose lather's mother are [not entitled to be re@tered 
as lndiansl . . ., and 

(h) a woman w t a  is married to a penon who is not iu\ lndian. 

Section 109(2) of the lndian Ad RSC. 1970. c. 1-6, provides u follows: 

109.(2) On the repon of the Mibter that an lndian woman martied a penon who is no1 an lndian, the 
Governor in Council may by order d d s e  that the woman is enhchised as of the date ol her marriage 
and, on the recommendation of the Minister may by order declare that all or any of her eluldren are 
enfranchised as of the dale of the marriage or such other date as the order may specify 



(ii) under section 111 [enfranchised because of pod-secondary or profs- 
s i o d  education], as it read immediately prior to July 1, 1920, or under 
any former provision or this Act relating to the same subject-matter as that 
section; or 

(0 that person is a person both of whose parents are or, if no longer living, were at 
the time of death entitled to be registered under this section. 

(2) Subject to section 7 ,  a person is entitled to be registered if that person is a 
person one of whose parents is or, if no longer living, was at the time of death 
entitled to he registered under subsection (I).)' 

Wereas section 6 sets out a list of those persons who are entitled to be 
registered as Indians, section 11 sets out additional rules governing who is 
entitled to band membership. It is important to observe that different rules 
apply where the band has assumed control of the band list from the Depart- 
ment of Indian AfEairs. Section 11 states: 

11.(1) Commencing on April 17, 1985, a person is entitled to have his name entered 
in a Band List maintained in the Department for a band if 

(a) the name of that person was entered in the Band List for that band, or that 
person was entitled to have his name entered in the Band List for that hand, 
immediately prior to April 17 ,  1985; 

(b) that person is entitled to be registered under paragraph 6(1)(b) [member of a 
band m declared by the Governor in Council] as a member of hat  band; 

(c) that person is entitled to be registered under paragraph 6 ( 1 ) ( ~ )  [includes 
women who married a non-Indian; persons excluded by the double mother 
rule; illegitimate children of non-Indian father; Indian children who were 
enfranchised because their mother married a non-Indian1 and ceased to be 1 
member of that band by reason of the circumstances set out in that paragraph; 

. . .  

(2) . . . where a band does not have control of its Band List under this Act, a person 
is entitled to have his name entered in a Band List maintained in the Department for 
the hand 

(a) if that person is entitled to be registered under paragraph 6(1) (d) [ceased to be 
menher of a band by reason of residence in foreign country] or (e) 
[enfranchised because of post-secondary or pmfsssional education] and 

31 Section 6(2) provides special registration rules ior persans who ue entitled to be regstered where only one of 
their parenls was entitled to Indian s W  under sction 6(1) The effect of this provision is that a pelson who 
is registered under section 6(2) has a limited right to pass on Indian sLltus to his or her children. 
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ceased to be a member of that band by reason of the circumstances set out in 
that paragraph; or 

(b) if that person is entitled to be registered under paragraph 6(l)(f) or subsection 
6(2) and a parent referred to in that provision is entitled to have his name 
entered in the Band List.. . 

To make sense of these provisions, it is important to appreciate that section 6 
outlines those categories of Indians who are entitled to reinstatement of 
Indian status, and section 11 addresses the separate matter of band member- 
ship. Although some involuntary enfranchisees are entitled under Bi C-31 to 
reinstatement of both status and membership regardless of whether a band 
has assumed control of its band list, structurally the bill distinguishes 
between status and member~hip.~~ 

More specifically, section l l (1)  provides that a person is automatically 
entitled to have his or her name placed on a band list (i.e., is entitled to 
band membership) if that person is entitled to be registered as an Indian 
under paragraphs 6(l)(b) or 6(l)(c), regardless of whether the band list is 
maintained by the band itself or by the Department. To paraphrase the text of 
the Statute, paragraph 6(1) (b) provides that persons are now entitled to be 
registered if they belong to a group that has been declared a band after April 
17, 1085, and paragraph 6(1)(c) states that they are entitled to Indian and 
band status if they were enfranchised involuntarily because they are women 
who married non-Indians, illegitimate children of a non-Indian father, Indian 
children enfranchised because their mother married a non-Indian, or their 
mother and paternal grandmother were not Indians (the "double mother 
rule"). But if a band has control of its list, under section 11(2) it is up to 
that band to decide whether people entitled to be registered under section 
6(l)(d), (e), or (0, or 6(2) will be placed on its l i~ t .~3  Those subsections 
entitle persons to be registered if they had previously enfranchised volunta- 
rily, if they lost registration because of residence in a foreign country, or if 
they were enfranchised because they received post-secondary or professional 
education. The band is free to deny these people membership with the band. 
Again, only if the band does not have control of the list do these categories 

32 Mr Penner offered the lollawing rathnale lor this dislinction: "1 would like to condude thu by d m i n g  this 
distinctioo that Ule Minister drew berween swus and Band membenhip because we do not want this to be 
interpreled as imposing persons upon Rrst NzAons without heir cansenl': Canada, House of Commons, 
Ikhate.dlune In 14Rs1 5570 

~~~~ ~~ . ~~~ ~ . ,  .,..,., 
33 Section 10 of the Indian A d  provides that a band "may assume conlrol of its own membenhip Y it eaabhhes 

membenhip ruls br itsell in writlng in accordance with tMs section . . " Under section 9, a band list for each 
band is majntained in the Depadment until such time as a band ssumes control of its band list. 
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of persons have the right to he placed on a hand list maintained by the 
Department. 

One final observation is that sections 6 and 11 of the Act do not expressly 
account for those who were enfranchised as part of a band's enfranchise- 
ment. The reason for this apparent gap is not clear from the record of parlia- 
mentary debates. 

Before leaving the discussion of Bill C-31, we wish to comment on our use 
of extrinsic evidence. Although the parliamentary history of Bill C-31 is set 
out above by way of background, we are aware that it sets the stage for the 
statutory interpretation exercise that follows. Another reason for addressing 
this issue is that Canada objected to the use of parliamentary debates in this 
inquiry, arguing as a general principle of law that such evidence should not 
be considered by interpretive bodies in construing a statute. 

While we agree that parliamentary debates are generally inadmissible 
according to the formal rule, an exception to that exclusionary rule is well 
established: although debates may not be relied on to determine the meaning 
of a specific provision, they may be relied on to clanfy the context for the 
statute and the "mischief' that the statute was designed to address.34 Our 
reliance on parliamentary debate to clarfi the context of the adoption of Bill 
C-31 is well within the confines of this exception. Furthermore, we note that 
there is a trend towards the admissibility of this kind of extrinsic evidence. As 
explained by Pierre-Andr6 C6t6 in his text The Intepetation of Legislation 
in Canada 

[TI his exception to the rule excluding extrinsic evidence implies that the rule is being 
totally abandoned, because in practice it is extremely dficult to distinguish cases 
where extrinsic evidence is being used "to interpret a statute" and where it is being 
used solely to establish "the context" of its adoption. The time is coming when we will 
no longer be concerned with the admissibility of extrinsic evidence, and where the 
debate will shift to the weight such materials should be accorded." 

Indeed, in the recent case of St. Mary's Indian Band v. Cranbrook,Jb the 
Supreme Court of Canada expressly referred to parliamentary debate in sup- 
port of its interpretation of a provision in the Indian Act, without any discus- 
sion of the propriety of relying on extrinsic evidence. We note that Canada 

leminhs, 1994), 448-49. 
w 

36 St. Mary's Indian &md 0. Cranbmok (1997). 147 DLR (4th) 185. 
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brought the St. Mafy's Indian Band case to our attention after submitting its 
written a~gument.?~ 

FACTS RELEVANT TO THIS CLAIM 

The following paragraphs set out certain facts required for the Commission 
to address the issue at hand. We set out only facts essential for the purposes 
of background, and to avoid any examination of the validity of the 
enfranchisements affecting the Michel Band. (Other questions regarding the 
validity of the 1928 and 1958 enfranchisements are excluded from the scope 
of this inquiry by agreement of the parties.) In other words, we are not 
prepared to make any findings of disputed fact in this inquiry relating to the 
validity of the enfranchisements. 

The Michel Band entered into a treaty with Canada when Chief Michael 
Cdhhoo signed an adhesion to Treaty 6 in 1878.3R In 1880, a 40-square-mile 
reserve was surveyed as Michel Indian Reserve (IR)132 on the Sturgeon 
River about eight miles from the Roman Catholic Mission at St Albert, north- 
west of Edmonton.3' This reserve was confirmed by Order in Council PC 
1151 on May 17, 1889j0 

Over the years, the Michel Band membership was affected by individuals 
and families being enfranchised in accordance with the lndian Act provi- 
sions governing Indian status and band membership. A number of individuals 
would have been affected by the compulsory eofranchisement provisions of 
the various versions of the Indian Act. In addition, in 1928, 10 families were 
enfranchised pursuant to the recommendation of an Enfranchisement Board 
appointed by the Department of Indian Affairs under section 110 of the 1927 
lndian Act.4L On May 15, 1928, the Governor in Council declared those indi- 
vidual band members enfranchi~ed.~~ Then, in 1958, further to the recom- 
mendations of a Committee of Inquiry appointed under section 112 of the 

17 Wchard Wcx, Lcgal Services. DIAND, to Ron Maurice, Commission Counsel, lndian Cl.ms Commission. Septem- 
ber 3. I997 (ICC file 2108-17.1). 

$8 Copy of Tmaly No. 6, hetwem Her Majesly the @em and the POin and W w d  C m  Indians and Other 
T"bes of Indians at Fort Carltofi Fort Pitt ondRatIle River, with Adhesions (Oluwa: Queen's P r i n t e ~  1964) 
(ICC Documenls, p. I ) .  

39 George A. Simpson, Surveyor, to the Superilltendent General, December 1, 1880, in Canada, Parkament. Ses- 
sional Papers, 1880-81, Yo. 14, ''Annual Repon of the Depmment of lndian Anain for the Year &drd 31sl 
December 1RW (ICC Documents. oo. 8-91, 

ru Order in Council PC 1151. May l7, 'i889 (ICC Documents, pp. 6 4 ~ 6 5 ) .  
i t  Enfranchiremen1 Board to Commissioner Graham, July 15, 1927, in D h W  file E6015~D32, uol. I (ICC Ducu- 

ments. pp. 312-16). and Inspector Motison to Commissioner Graham, July 18, 1927 (ICC Documenis. 
pp. 317.19). 

42 Order in Cuuncll PC 35/XIl, DWD file 774A0-3-132 (ICC Documens, pp. 384-85). 
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1952 Indian Act, the entire Michel Band was enfranchised.'Vour members 
who were not considered able to support themselves were not enfranchised 
with the rest of the Band but were removed from the Michel Band List and 
transferred to the General List.44 By 1962, all reserve lands and assets of the 
Michel Band had been distributed to its enfranchised members.4i 

As a result of the Bill C-31 amendments, approximately 660 individuals 
who are former members or descendants of the Michel Band have regained 
Indian status under section 6 of the Act and are currently listed on the Indian 
Register." The evidence suggests that most, if not all, of these people are 
former members and descendants of those members who were enfranchised 
before 1958. Those band members and their descendants who were 
enfranchised with the entire Michel Band in 1958 were entitled to be regis- 
tered only if they fell within one of the categories Listed in section 6 of the 
lndian Act. 

13 Order m Council PC 1958~375, March 18, 1958 (ICC Documents, pp. 811-18). 
44 Marginal note on memorandum from H.M. Jones, Director, la Depufi Minister oi Citizenship and Immigration. 

Febluarv 21. 1958 (ICC Dacumenlr, o. 8013. 
4 i  I..L, ~rdwn,  ~ p e u a l  r\saistant to the'dirrctar, lo the Public Trulee, Province of Alhem, May 25, 1902 (ICC 

Docummlr, p. 874). 11 should be noted, however, that Mr Jemme SLavik bmu~ht forward new information on 
ln8llln h .  I+)-, nhl.h in,, Ihnr n l t l n n g  lnls 1\ \zt  111 111s cs-nt lha hr i'urnlnl\u.n r rq,,,n ind 
rc~ t ,n l~ t tn l ls< .n \  n 1111) ln4.n {LU III . I  11 .1  *.1 ~ V I U ~ L U O ~  t i  tnv \1111&0< tr, I?. 1111, n c ~  .nfurmaoc,n ntn 
ntcuhe me . . . 1 \ ~ ~ 1  mutrr .*I r ~unxuwn, \n.!u.r. 1111~1 thc \ d d n  d the to!h ~ n i  lOin C I I ~ P ~ < ~ . \ I . ~ C I I L . ~  

16 Submissions on ~ e h a l f  of the ~overnmint of Canada, July 18, 1997; p. 21. Under section 5 a1 the Indian Ad 
the Department maintlins an Indian Register. which records the name of eveq penan who is entided to be 
registered as an Indian under the A d  
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PART I11 

ISSUES 

The fundamental question before the Commission is whether the descendants 
and former members of the Michel Band are entitled to be recognized as a 
band under the Indian Act. For the purposes of defining the scope of the 
inquiry, the parties have agreed on the following assumption and statement of 
issues: 

Assumption: 
For the purposes of addressing this issue, and on a without prejudice h i s  or admis~ 
sion of fact, the Michel Indian Band ceased to exist as a Band under the lndian Act in 
1958 as a result of the (band's) enfranchisement. 

Issue: 
Do the 1985 amendments to the lndian Act, when coupled with the other provisions 
of the lndian Act, impose upon Canada a statutory obligation to reconstitute the 
Michel Band as a Band under the Indian Act, providing it with standing to bring a 
claim under the Specific Claims Policy? 

Sub-Issues: 
i) Was Canada required as a matter of law to maintain a Band List for the Michei 

lndian Band aher the 1958 enfranchisement? 

ii) As a result of the 1985 amendments to the lndian Act, is Canada under a statu- 
tory obligation to place the names of some or  all of the former members of the 
Michel Indian Band, or their descendants who have regained Indian status, on the 
Michel Band List? Does being placed on a Band List constitute being a member of 
the Michel Band? 

iii) If such a statutory obligation exists, does this reconstitute the Michel Indian 
Band? 

iv) Is Canada required by law to recognize some or all of the former members of the 
Michel lndian Band and their descendants who have regained Indian status as 
now constituting the Michel Band under the Indian Act and the Specific Claims 
Policy? 
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PART N 

ANALYSIS 

PRINCIPLES OF STATUTORY INTERPRETATION 

The parties disagree on the general principles of interpretation applicable to 
statutes dealing with Indians. Since this inquiq is essentially an exercise in 
statutory interpretation, it is necessary to address this matter and to make 
our approach clear from the outset. 

The Society argues that the Indian Act provisions at issue are capable of 
more than one interpretation, and, based on Nowegijick u. The Queen,"' that 
the ambiguity must be resolved in favour of the Indians. Canada submits that 
there is no ambiguity, and, moreover, that the Nowegijck principle does not 
apply to statutes but only to the interpretation of treaties. For that proposi- 
tion, Canada relies on Mitchell v. Peguis lndian Band" and the recent 
Supreme Court of Canada case of R. u. 

The Nowegijzck principle is that "treaties and statutes relating to Indians 
should he liberally construed and doubtful expressions resolved in favour of 
the Indians."jo The principle was refined in Mitchell, in which La Forest J 
identified the differences between treaties and statutes and explained how 
those differences affect the interpretation exercise. In view of the importance 
placed on this interpretive principle, it is useful to consider La Forest J's 
analysis at some length: 

I note at the outset that I do not take issue with the principle that treaties and statutes 
relating to Indians should he liberally construed and doubtful expressions resolved in 
favour of the Indians. In the case of treaties, this principle finds its iuslification in the 
fact that the Crown enjoyed a superior bargaining position when negotiating treaties 
with native peoples. From the perspective of the Indians, treaties were drawn up in a 

47 N-p,ick 0. The pUeen, 119831 1 SCR 29, 
i s  Mitchell u. Pepuis lndian Band, 11901 2 SCR 85. 
49 K. u. Lewis. (1961 1 SCR 9'21 
50 Nowe,qijick 0. Tk Queen, 119R31 1 XR 29 a1 36. 
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foreign language, and incorporated references to legal concepts of a system of law 
with which the Indians were unfamiliar. In the interpretation of these documents it is, 
therefore, only just that the courts attempt to construe various provisions as the Indi- 
ans may be taken to have understood them. 

But as I view the matter, somewhat different considerations must apply in the case 
of statutes relating to Indians. Whereas a treaty is the product of bargaining between 
two contracting parties, statutes relating to Indians are an expression of the will of 
Parliament. Given this fact, I do not h d  it particularly helpful to engage in specula- 
tion as to how Indians may be taken to understand a given provision. Rather, I think 
the approach must be to read the Act concerned with a view to elucidating what it was 
that Parliament wished to effect in enacting the particular section in question. This 
approach is not a jettisoning of the liberal interpretative method. As already stated, it 
is clear that in the interpretation of any statutory enactment dealing with Indians, and 
particularly the Indian Act, it is appropriate to interpret in a broad manner provi- 
sions that are aimed at maintaining Indian rights, and to interpret narrowly provisions 
aimed at limiting or abrogating them. 
. . . 

At the same time, I do not accept that this salutary rule that statutoly ambiguities 
must be resolved in favour of the Indians implies automatic acceptance of a given 
construction simply because it may be expected that the Indians would favour it over 
any other competing interpretation. It is also necessary to reconcile any given inter- 
pretation with the policies the Act seeks to promote." 

Thus, the principle is not simply that any construction favouring the Indians 
ought to be accepted, because we still, of course, demand fidelity to the 
language and purpose of the statute. Statutes relating to Indians should be 
construed liberally, having regard for parliamentary intent as embodied in 
the text. It appears, therefore, that the Society's argument may oversimphfy 
the matter somewhat. At the same time, however, Canada's assertion that the 
Nowegijick principle no longer applies in the context of statutory interpreta- 
tion is clearly overstated. 

In Lewis, the Supreme Court of Canada summarized the canons of inter- 
pretation of statutes relating to Indians, beginning with Nowegijick and 
Mitchell. The issue in Lewis was whether a band's power under the Indian 
Act to make by-laws for the management of fish "on the reserve" extended to 
a river immediately adjacent to the reserve. Iacobucci J, for the Court, 
approached the task by analyzing the wording, context, and purpose of the 
statutory provision. Makng the point that these three elements must be rec- 
onciled, he rejected the argument that a broad, purposive construction of the 
phrase "on the reserve" was justified because the fishery is critical to the 

51 MitcbeU v. Pepis Indian Band, (19901 Z SCR 85 at 143, 



economic and cultural well-being of aboriginal people, and the general goal 
of the Indian Act is to protect the "sustaining practices" of aboriginal peo- 
ple. Iacobncci J stated that, although the suggested interpretation "goes fur- 
ther towards achieving Parliament's objective of protecting and maintaining 
Indian rights, it is not an interpretation supported on the language or goal of 
the section."iz 

In summary, then, while statutes deahng with Indians must be liberally 
construed, an interpretation that furthers the protection of Indian rights can 
be accepted only if the language and purpose of the statutory provision can 
support such an interpretation. This basic principle of statutory interpretation 
guides the analysis that follows. 

We now go on to discuss the main issue in this inquiry, namely, whether 
the 1985 amendments to the Indian Act impose a statutory obligation on 
Canada to reconstitute the Michel Band as a Band within the meaning of the 
Indian Act and the Specilk Claims Policy. 

SUB-ISSUE 1: STATUTORY OBLIGATION TO 
MAINTAIN MICHEL BAND LIST 

Was Canada required as a matter of law to maintain a Band List for the 
Michel Indian Band after the 1958 enfranchisement? 

The Society argues that Canada is required, under the Indian Act, to main- 
tain a band list for the Michel Band even though (we are assuming that) the 
Band ceased to exist in 1958 and therefore all the names on the list were 
deleted. The Department has been required since 1951 to maintain a band 
list for each band and to record all additions and deletions. These require- 
ments are now found in sections 8 and 9 of the Act, which read as  follow^:^" 

8. There shall be maintained in accordance with this Act for each b;md a Band list in 
which shall be entered the name of every person who is a member of that band. 

9. (1) Until such time as a band assumes control of its Band List, the Band List of 
that band shall be maintained in the Department by the Registrar. 

(2) The names in a Band List of a band immediately prior to April 17, 1985 shall 
constitute the Band List of that kdnd on April 17, 1985. 

52 R. a btt,is, 119961 1 XR 921 at para 7; .  
53 hll relevant statuloq provisions are con!ained in Appendix B lo  this report. 
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(3)  The Registrar may at any time add to or delete from a Band List maintained in the 
Department the name of any person who, in accordance with this Act, is entitled or 
not entitled, as the case may be, to have his name included in that List. 

According to the Society, there is nothing in section 9 or any other provision 
of the Act that permits the Department to destroy a band list, nor is there any 
indication that the requirement to maintain a band list does not continue 
even if all names have been deleted. 

Furthermore, the Society points out that the Department does in fact have 
a list of former Michel Band members, which it needs for administrative 
purposes. Thus, the existence of a band list in perpetuity makes practical as 
well as legal sense. Overarching all of these arguments is the principle, 
advanced by the Society, that any interpretation of section 8 and 9 must fur- 
ther the purpose of the Bill C-31 amendments, which is to "eliminate and 
remedy the effects of the discriminatory enfranchisement provisions of the 
Indian Act by restoring Indian status and band membership to those individ- 
uals who applied to regain these rights."54 

Canada argues simply that, where there is no band and there are no mem- 
bers, there is no obligation under section 8 of the Indian Act or any of its 
predecessors to maintain a band list. In support of its position, Canada relies 
on the wording, context, and purpose of section 8. Beginning with an analysis 
of the language of the provision, Canada notes that section 8 requires that a 
band list be maintained "for each band," not "for each band and any former 
band." Section 8 also requires the Department to record the name of "every 
person who is a member of that band," not "is or was" a member of that 
band. Canada asserts, therefore, that the Society's purposive interpretation 
cannot be supported by the wording of section 8. In addition, other sections 
of the Act that address band lists and hand control over lists, such as sections 
10 and 14, presume the existence of a band. The contextual approach to 
interpretation demands that "band list" be accorded a consistent meaning 
throughout the Act, but the prospect of a band list for a non-existent band 
makes no sense in the context of the Act as a whole. 

As to the point that a list for the Michel Band actually exists, Canada sub- 
mits that an historical or administrative record showing that all of the names 
of Michel Band members were struck out does not amount to a band list 
within the meaning of the Act. Finally, Canada objects to the Society's charac- 
terization of the purpose of the Bill C-31 amendments, in that the amend- 

54 Submission on Behalf of the Michel Souey, June 27, 1997, p. 20. 
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ments clearly distinguish beiween status and membership and provide for 
certain individuals to be restored only to Indian status without band 
membership. 

Although we think that Canada is correct in saying that Bill C-31 contem- 
plated a distinction between status (section 6) and membership (section 1 I), 
depending on enfranchisement category, we agree with the Society that it 
would be consistent with the purpose of Bii C-31 to reinstate Indian status 
and band membership to at least those former Michel Band members who 
were affected by the "woman marrying out" provisions. To further that clear 
purpose - remedying past sex discrimination - there must be a Michel Band 
list. The difficulty, however, is that the purposive approach urged upon us by 
the Society cannot be supported by the wording of section 8. 

Section 8 imposes an obligation on Canada to maintain a band list "in 
accordance with this Act for each bund." On our reading of this language, it 
is apparent that there must he a band in existence for the section 8 obligation 
to take hold. We agree with Canada that it would have been easy for Parlia- 
ment to have included former bands in section 8 if it had been the intention 
to maintain band lists for any band ever in existence. Furthermore, although 
it is true that there is no provision in the Indian Act allowing the Department 
to destroy or discontinue band lists, in our view the absence of a direct 
expression of such power does not alter the analysis. A list of deleted names 
of members of a band that no longer exists simply ceases to be a bald list, 
without any exercise of a positive power of destruction or discontinuance that 
needs explicit statutory sanction. Finally, we have to agree with Canada that 
the continued existence for administrative purposes of a list of deleted names 
of Michel Band members does not mean that a band list, as defined under 
the terms of the Indian Act, exists. 

The assumption, for the purposes of this inquiv, is that the Michel Band 
ceased to exist as a band under the Indian Act in 1958; therefore, since 
1958 there has been no band on which to predicate Canada's obligation to 
maintain a band list. Consequently, we conclude that Canada was not 
required to maintain a hand list for the Michel Band after the 1958 
enfranchisement. To hold otherwise would be to strain the words of the sec- 
tion to achieve a certain purpose, an approach that is inconsistent with the 
h i s  case. 
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SUB-ISSUE 2: STATUTORY OBLIGATION TO PLACE NAMES ON 
MICHEL BAND LIST 

As a result of the 1985 amendments to the lndian Act, is Canada under a 
statutory obligation to place the names of some or all of the former members 
of the Michel Indian Band, or their descendants who have regained Indian 
status, on the Michel Band list? Does being placed on a hand list constitute 
being a member of the Michel Band? 

Having determined that Canada was not required to maintain a hand list for 
the Michel Band under section 8, we are asked to consider whether section 
11 of the Act creates an obligation on Canada to place members of the Soci- 
ety on a Michel Band list. Recall that the Bill C-31 amendments entitle certain 
individuals, such as those in the "women marying out" group, to reinstate- 
ment of both Indian status and band membership. Under section 11, such an 
individual is "entitled to have his name entered on a Band list maintained in 
the Department for a hand." The Society submits that those of its members 
who have had Indian status reinstated under section 6( l ) (c )  and (d) are 
therefore automatically entitled to he placed on the Michel Band list. It 
further submits that band enfranchisees fall under section 6 and are entitled 
to be reinstated as well. 

In response, Canada submits that the Society's argument is circular. Sec- 
tion 11 states that, in certain cases, individuals are entitled to have their 
names entered on a hand list maintained in the Department for that hand. 
But since there is no Michel Band and no Michel Band list, section 11 cannot 
apply. Canada says that the Society's argument somehow assumes the crea- 
tion of a band by application of a section of the Act that requires a hand to 
exist in the first place. Furthermore, the assertion that section 11 imposes a 
duty on Canada to constitute a band list for a band that does not exist is 
inconsistent with, and undermines, the Minister's discretionary power under 
section 17 of the Act to create bands and hand lists.55 

What we are being asked to consider here is whether the Bill C-31 amend- 
ments should be interpreted so that the Michel Band enfranchisees, and 
those affected by individual enfranchisement prior to 1958, are placed on the 
same footing as all other Indians who were enfranchised. The problem, in 

5 5  Seetlun 17 provides, in pan, as IoUaws: 
17.(1) The Minister may, whenever he considers it desirable 
. . .  
(b) constitute new bands and establish Band Usls with respect thcreta imm existing Band tiso, or trom the 

Indian Re@ter, it requested lo du so by penons proposing to form the new bands. 
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the case of the claimants, is that the Michel Band ceased to exist in 1958 
and, as explained above, there is no Michel Band list. Another problem is 
that the Bill C-31 amendments do not spec&cally address band enfranchise- 
ment; although section 6 explicitly refers to the statutory provisions under 
which individuals were enfranchised, it contains no reference to the band 
enfranchisement provisions of the 1951 lndinn Act or any former Act. 

The Society maintains that we should approach this problem from the 
perspective of the purpose of Bill C-31. The mischief that Bill C-31 was 
intended to remedy was discrimination created by the enfranchisement provi- 
sions in the Indian Act. Since band enfranchisement grew out of the same 
assimilationist and colonial policy as individual enfranchisement, the Society 
argues that fidelity to the purpose of the amendments demands that band 
enfranchisees not be deprived of the remedy (i.e., reinstatement of Indian 
and band status) available to others who are similarly situated. And those 
former Michel Band members and descendants who were enfranchised prior 
to 1958, and took no part in the band enfranchisement proceedings, should 
not be deprived of the benefits of Bid C-31 (i.e., reinstatement of status and, 
in many cases, membership) to which they would otherwise be entitled. The 
Society also relies on the principle that statutes must be interpreted in a 
manner consistent with the constitutional values embodied in the Charter 
,and section 35 of the Constitution Act, 1982. 

We are troubled by the prospect of former Michel Band members who 
were, for example, involuntarily enfranchised by "marrying out" being unable 
to regain membership in a band, and thus remaining disadvantaged as a 
result of past discrimination that was intended to be remedied. That result 
appears to be inconsistent with the overall objectives of Bill C-31. Similar 
considerations apply to band enfranchisees, who were subject to the same 
broadly discriminatory policy.i6 Nevertheless, we cannot accept the interpre- 
tation of sections 6 and 11 urged upon us by the Society. We recognize that 
the suggested interpretation advances the purpose of Bill C-31, but we are 
constrained by the language of the statute. 

Section 11 provides that under certain circumstances "a person is entitled 
to have his name entered in a Band list maintained in the Department for a 
band." The Society's argument, in essence, is that the creation of a Michel 
Band list results by necessary implication from the operation of that section. 

16 It  we accept Canada's argument, the practical impact on the Miehel Society members is that ( I )  those memben 
who were enfranchised as pan of the band in 1958 are not entitled to be  instated as Indians; and (2)  same 
664 members who were reinslated by virtue of Bill C-31 h a u s e  they fall within the categories recoglured 
under section 6 are not entitled to be placed on the Michel Band list because there is no band. 
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In our view, the creation of a band list, which in turn requires the existence 
of a band, is simply too significant and complex an effect to be implicit. The 
act of creating or reconstituting bands or  band lists is governed by specific 
sections of the Act and cannot flow From section 11 yer se. 

We are also of the opinion that band enfranchisees do not fall within the 
ambit of section 6(1), the relevant portions of which are reproduced below 
for ease of reference: 

6.(1) Subject to section 7 ,  a person is entitled to be registered if 

(c) the name of that person was omitted or deleted from the Indian Register, or from 
a Band List prior to September 4, 1951, under subparagraph 12(l)(d)(iv) 
[mother and father's mother am not members o f a  hand, known as the 
'Uouhle mother rule"], pudptaph 12(l) (b) [woman who married a non- 
Indian] or subsection 12(2) [illegitimate child of u non-Indian father] or 
under subparagraph 12(l) (a) (iii) [a person who is enfranchised. . . ] pursu- 
ant to an order made under subsection 109(2) [. . . by reason of marribge to a 
non-Indian, including chiMren of women who married a non-Indian], as 
each provision read immediately prior to April 17, 1985, or under anyformer 
provision of this Act relating to the same subject-matter as any of those 
provisions; 

(d) the name of that person was omitted or deleted from the Indian Register, or 
from a Band List prior to September 4, 1951, under subparagraph 12(l)(a)(iii) 
[a person who is enfranchised. . .I pursuant to an order made under subsec- 
tion 109(1) I. . . by voluntary application for enfanchisernent, including the 
wife and children of a man who voluntarily enfanchisedl, as each provision 
read immediately prior to April 17, 1985, or under anyformer provision of 
this Act relating to the same subject-matter as any of those provisions; 
. . . 

The Society submits that band enfranchisees do fall wlthin the scope of sec- 
I tion 6(1) (c) and (d) by virtue of the emphasized phrase "under any former 

provision of this Act relating to the same subject matter as any of those provi- 
sions." The argument is that band enfranchisement and individual 
enfranchisement relate to the same subject matter - enfranchisement gener- 
ally - and therefore band enfranchisement is caught by section 6. Canada 
contends, however, that 

the reference in section 6 to "any former provision of this Act relating to the same 
subject maner" clearly refers to earlier Indian Act provisions dealing with indiddual 



(married women and individual application) enfranchisements, such as s. 99 of the 
Indian Act, S.C. 1880, c. 28, s. 82 of the Indian Act, S.C. 1886, c. 42; and s. 108 of 
the Indian Act, R.S.C. 1952, c. 148, 

If, as is argued by the Society, the concluding phrase had the effect of including 
hand enfranchisements, there would have been no need for paragraph 6(l)(d) or 
(e) as all aspects of enfranchisement (including dl categories of individual 
enfranchisement and band enfranchisements) would have been caught by the con- 
cluding phrase in pardgraph (i(l)(c). Thus it is Canada's position that the purpose 
and legal effect of the concluding phrase in paragraph 6(l)(c) and 6(l)(d)  was not 
to include every categoty of enfranchisement but rather to include the married 
woman/indindual application enfranchisements which had taken place under earlier 
versions of the Indian Act." 

We agree with Canada's submissions on this point. As we read it, the 
emphasized phrase is simply the means by which the legislative drafter 
avoided having to list every predecessor, in every former version of the 
Indian Act, to the specific sections listed. The phrase does not function to 
broaden the ambit of the provision to include band enfranchisement. Fur- 
thermore, if Parliament had intended to reinstate all categories of Indians 
enfranchised under the repealed sections of the Indian Act, that intention 
could have been stated clearly and simply without the need to draw the fine 
distinctions between the categories of enfranchisees that we see in BiU C-31. 

It thus appears tha(. there is a gap in the legislation. Although the intention 
of remedying past discrimination is clear, and former Michel Band members 
lost their Indian status as part of the government's policy to assidate Indi- 
ans into mainstream Canadian society, it remains that Parliament simply did 
not account for band enfranchisement (perhaps because there were only two 
band enfranchisements in the entire history of the Indian Act). The actual 
language of the Act is under-inclusive - that is, it is silent on band 
enfranchisement. Is it possible, then, to fill the gap by adopting a broad and 
remedial construction of BiU C-31? 

Generally speaking, courts are reluctant to add a missing provision to a 
statute to bring it in line with its purpose.is Although it is permissible to go 
beyond the written words of a statute to render explicit that which is implicit, 
it is not permissible to interpret a statute so as to usurp the role of the 
legislature. It would be inappropriate, therefore, for the Commission to inter- 

57 See Submissions on Behalf of the Government of Canada, lulv IR, 197. PP. 15-26. The emphasis is in the ~. 
original. 

58 See Ruth Sullim, Dtiedger an the Conslruction ofsraiutes, 3d ed. (Toronlo: BuUenuonhs. 1994). 128, ,and 
P.-A. C6U. The intwp0I ion of Uglslation in C a d ,  2d ed. (Cowande: Yvon Blais, 191) .  33-39, 
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pret the Bill C-31 amendments so as to fill the gap. Moreover, one might 
contend that in this case there is no real legislative gap, since the band's 
enfranchisement problem (i.e., an entitlement to membership but effectively 
nowhere to go since there is no Michel Band or band list in existence) could 
be dealt with by way of section 17 and the Minister's power to create 
new bands. 

In the end, having considered al l  of the arguments, we conclude that 
Canada has no statutory obligation to place the names of all former Michel 
Band members or descendants who have regained status on a Michel Band 
list. We also conclude that section 6 does not apply to band enfranchisees. 

As for the second prong of this sub-issue, we conclude that being placed 
on a band list, or being entitled to be placed on a band list under section 6, 
can constitute band membership only if a band list already exists under the 
terms of the Act. On the basis of that line of reasoning, the definition of 
"member of a b a n d  in section 2(1) of the Act as "a person who is entitled 
to have his name appear on a band list" does not operate to create a band, 
as the Society asserts, but is predirdted on the existence of a band. 

SUB-ISSUE 3: MEMBERSHIP AND BAND RECONSTITUTION 

If such a statutory obligation exists, does this reconstitute the Michel Indian 
Band? 

The Indian Act defines "band in section 2(1) as follows: 

2. (1) In this Act 
"band" means a body of Indians 

(a) for whose use and benefit ~n common, lands, the legal utle to which 1s vested in 
Her Malesty, have been set apart before, on or after the 4th day of September 

j 1951, 
(b) for whose use and benefit in common, moneys are held by Her Majesty, or 

! (c) declared by the Governor in Council to be a band for the purposes of this Act; 

The question we are asked here is whether a statutory obligation to place 
names on a Mchel Band list operates to reconstitute the Michel Band. The 
starting point of the analysis must be that the Bill C-31 amendments must be 
read within the context of the Act as a whole. If the Bid C-31 amendments 
operate to reconstitute the Michel Band, they must do so in a manner consis- 
tent with the other provisions of the Act, including the definition of "band in 
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section Z(1). In other words, sections 6 and 11 cannot reconstitute the 
Michel Band if the statutory requirements laid out in section 2(1) are 
not met. 

The Society submits that the former members and descendants of the 
Michel Band are a band within the meaning of the Indian Act because they 
are a "body of'lndians" who had reserve lands set aside for them at one 
time. In support of its argument, the Society refers to section 2(2) of the Act: 

2.(2) The expression "band will1 reference to a reserve or surrendered land 
means the band for whose use and benefit the reserve or the surrendered lands were 
set apart. 

The point of raising this section is to demonstrate that a hand does not cease 
to exist under the Indian Act simply becduse it is without reserve land. Fur- 
thermore, the Societj notes that, if it is ultimately successful in its claim 
against Canada for, inter alia, the illegal surrender of reserve land, Canada 
wiU hold moneys and lands in trust for its cnembers, and the definition of 
"band will be met through subsection (a) and (b). 

Canada's response to this argument is that the language of section 2(1) 
"band" (a) plainly demands that a band continue to hold reserve land. The 
section refers to lands that "have been set apart," not "had been or were set 
apart." As Cmdda points out, the phrase "have been set apart" uses the pre- 
sent perfect form of the verb which indicates a reference to a past event with 
a continuation in the present. Canada's position that l a ~ ~ d s  must continue to 
be set apart for the body of Indians is further supported by the words "lands 
. . . the legal title to which is vested in Her Majesty" in section 2(1) "band 
(a). Moreover, the logical result of the Society's argument - that any hand 
that ever had reserve land set aside for it wiU continue to exist as a band 
under the Indian Act - suggests that the argument is untenable. The fact of 

i 

I the matter is that bands do cease to exist, for example, through the process 
of amalgamation. I 

I 
Having considered the parties' submissions, we find that the claimants do 

I 
not satisfy the definition of "band under the Act. Reading the text of section 

I 
2(1) "hand" in a common sense way, we are of the view that a band is a 

j body of Indians which has had lands set aside and continues to hold those 
lands. The alternative, expansive approach to interpretation of the section I 

I 
requires that we accept the proposition that bands exist in perpetuity if they 
ever had reserve lands set aside. We cannot accept that proposition. In addi- 

I tion, we are of the view that section 2(2) does not assist the Society in any 

102 
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way. That provision is engaged only in connection with other provisions of 
the Act dealing with reserves or surrendered lands, and does not alter or 
conllict with the basic definition of "band set out in section 2(1). As to the 
application of section 2(1) "band (b), we decline to make any finding on 
whether the Michel Band exists on the basis of a possibility that moneys will 
be held in trust for the members if their specific claim is successful because 
the parties agreed that this issue would not be addressed in this inquiry. AU 
of these considerations lead us to the conclusion that the Bill C-31 amend- 
ments do not reconstitute the Michel Band. 

SUB-ISSUE 4: STATUTORY OBLIGATION TO 
RECOGNIZE MICHEL BAND 

Is Canada required by law to recognize some or all of the former members of 
the Michel Indian Band and their descendants who have regained Indian 
status as now constituting the Michel Band under the Indian Act and the 
Specific Claims Policy? 

Based on the analysis under sub-issues 1 through 3 above, there is no obliga- 
tion on the part of Canada to recognize those former Michel Band members 
and descendants who have regained status as a band under the Indian Act. 
That conclusion effectively determines whether the Society is eligible to bring 
a claim under the Specific Claims Policy. 

As noted at the outset of this report, the Specific Claims Policy contem- 
plates claims by a band or bands, not individuals or other groups. In the 
Young Chipeewayan Inquiry, the Commission concluded that the Policy 
does not afford individuals or groups of individuals redress unless they are a 
band within the meaning of the Policy.j9 The Commission went on to state 
that "it is the definition of 'band' under the Indian Act that is most relevant 

! to the Specific Claims Policy."bo However, the question of whether the claim- 
ants in that case were a band at common law was also considered. 

In addition to reasserting its argument that the Michel Band was reconsti- 
tuted by the Bill C-31 amendments, the Society argues that it is a band at 

i 
; common law and that a broad definition of "band is contemplated under the 
I 
! Policy. Canada not only rejects that argument but objects to its being raised, 

! 

I 59 KC. Tk Young Chipeewayan I n q u i ~  Report info the C b i m  Re ardinpStony, mU lnd*m Reserve .No. 107 
1 (Ottawa, December 1994), mpnnted (195 )  3 ICCP 175 at 19i .  

i 60 ICC, Tbs Young Chipeewayon Inquiry Repod info the Claim Regardin# S t o w  KnollIndian Resene >Vo I07 

I (Oaawa. December 19941, repdnled (1995) 3 ICCP 115 at 197. 
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since the focus oE this inquiry has been Canada's statutoy obligation. 
Canada's position is that the common law argument represents a departure 
from the agreed statement of issues and should not be considered in the 
context of this inquiry. 

Our view is that we are constrained by the terms of the agreed statement 
of issues as well as the lack of evidence and argument on the issue of 
whether the Society is a band at common law. That leaves only the matter of 
status determined under the Act. Since the Society is not a band under the 
Indian Act, we must conclude that it lacks standing to bring a claim under 
the Specific Claims Poliq. 

FAlRNESS IN THE RESULT: THE COMMISSION'S 
SUPPLEMENTARY MANDATE 

Based on the facts and arguments before the Commission in this inquiry, we 
have concluded that the Government of Canada is not legally obligated to 
recognize the Friends of Michel Society as a band under the provisions of the 
Indian Act. However, because we have reservations about the fairness of this 
result, we have decided to exercise our discretion to make a supplementary 
recommendation to the Minister of Indian Affairs. In light of the unique and 
anomalous circumstances in this case, we feel justified in relying on the Com- 
mission's supplementaq mandate, which was first described in 1991 by the 
former Minister of Indian Affairs, Tom Siddon, in the following terms: 

If, in carrying out its review, the Commission col~cludes that the policy was imple- 
mented correctly but the outcome is nonetheless unfair, I would again welcome its 
recommendations on how to proceed.G1 

In an October 13, 1993, letter to then Chief Commissioner Harry LaIorme, 
the Minister of Indian Affairs, Pauline Browes, reiterated the position taken 
by her predecessor. Minister Browes's letter makes two key points in relation 
to the government's proposed approach on how to respond to the recom- 
mendations of the Commission: 

(1) I expect to accept the commission's recommendations where they fall within the 
Specific Claims Policy; (2) 1 would welcome the Commission's recommendations on 

I 

61 Tom Nddon, Minisler of Indian AEain nnd Nonhern Developmcnl, lo Wide Wreredi, National Chief, Asembly 
at First Xztions, Nomber 12, 1991, reprialed in (195) 3 LCCP 24+-t-4(1. Emphasis added. 
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how to proceed in cases where the commission concluded that the policy had been 
implemented correctly but the outcome was nevertheless unfair. . .! 

As mentioned above, our conclusion, based on the narrow legal issue put 
before us, is that Canada has no legal obligation to reconstitute the Michel 
Band, and the Society has no standing to bring a claim under the Specific 
Claims Policy. The consequence of this conclusion, however, is that the 
Michel Society may have no practical means of recourse to address its claims 
against Canada, since the obstacles of litigation are often too substantial for 
this to be a viable alternative. If the Michel Society is correct in its assertions 
that certain surrenders of reserve land by the Michel Band in the early 1900s 
were improper and invahd (and we make no findings on these assertions), 
the Society's lack of recourse would result in manifest unfairness in that it 
would allow Canada to ignore its legal obligations and not have to account 
for the damages suffered by the Michel Band and its descendants. The Michel 
Society expressed the concern in these terms: 

Given the purpose of the [Specitlc Claims] policy and the nature of the relationship 
between the Crown and aboriginal bands (in the anthropological sense), we submit it 
is not reasonable or consistent with fair dealing and the honour of the Crown to deny 
standing to the Michel Band to bring a claim. This is particularly so because the 
crown is seeking to rely on the effects of a very discriminatoly provision (s. 112) 
which it has, itself, recognized violates human rights and which is of the some [sic] 
nalurc and r.IJccl ;I\ lllr enfrd~chi,tmwnr pro\l~lonr wh11.h ucrr  rcpvdtd and anrrbu- 
r ~ ~ e d  I I I  I W i  'Thl, I, ;dso n;mlcul;lrlv XI i~wa~hr  the cldnl> u l l ~ c l ~  111u \I~rhr.l Hmd 
seeks to establish relate to ;he very event, the 1958 enfranchisement, which Canada is 
using to bar the Michel Band's claim. The Band has a strong claim based on wrongful 
enfranchisement, illegal termination of treaty rights and wrongful surrender and dis- 
position of reserve lands and assets in connection with the 1958 enfranchisement. 
Surely the Crown cannot rely on its own wrongful act to bar the bringing of a claim 
for redress of that wrong.b) 

The Commission, of course, makes no findings on the merits of these 
other claims. We do, however, have serious reservations about the fairness of 
Canada's position that the Michel Society does not have standing to bring a 
claim under the Policy. Such a decision may, in effect, immunize Canada 
from the legitimate claims of a group of Indians who contend that they still 



I N D I A N  C L A I M S  C O M M I S S I O N  P R O C E E D I N G S  

stand in a fiduciary relationship with the Crown. Furthermore, it is our view 
that this result, although correct from a technical legal perspective, is unfair 
because it might allow Canada to benefit from the effect of enfranchisement 
provisions that were repealed in their entirety in 1985. 

Viewed in this light, we think it would he inappropriate for Canada to 
stand on its technical legal advantage in this case. That advantage is derived 
from the fact that the Band was enfranchised in combination with the stric- 
tures of the Specific Claims Policy and what may he a gap in the Bill C-31 
amendments. In our view, Canada should consider the specfic claims of the 
Michel Society on their merits. Such an approach is not only consistent with 
the thrust of the Specific Claims Policy and the Crown's fiduciary relationship 
with aboriginal peoples but also consonant with the spirit of the Bill C-31 
amendments, which sought to eradicate the concept of enfranchisement and 
to remedy its discriminatory effects. 



PART V 

FINDINGS AND RECOMMENDATION 

FINDINGS 

The Commission has been asked to inquire into and report on whether 
Canada has a statutory obligation to recognize the Michel Band as a band 
under the Indian Act, providing it with standing to bring a claim under the 
Specific Claims Policy. For the purposes of addressing this issue the parties 
agreed to assume, on a without prejudice basis, that the Michel Band ceased 
to exist as a band under the Indian Act in 1958 as a result of the band's 
enfranchisement. The parties also agreed that the main issue raised four sub- 
issues. 

Our findings on each of the sub-issues are summarized as follows. 

Sub-Issue 1: Statutory Obligation to Maintain Michel Band List 
Was Canada required as a matter of law to maintain a band list for the Michel 
Indian Band after the 1958 enfranchisement? 

Section 8 of the Indian Act imposes an obligation on Canada to maintain a 
band list "in accordance with this Act fol each band." In our view, it is 

i apparent from the language of this section that there must be a band in 
1 
I existence for the obligation to maintain a list to take hold. If Parliament had 

intended to ensure that band lists were maintained for any band ever in exis- 
tence, it could have easily extended the section 8 obligation to include "each 
band and any former band." Smce the assumption, for the purposes of this 
inquiry, is that the Michel Band ceased to exist in 1958, there is no band on 1 which to predicate Canadas obligation to maintain a band list. We conclude, 

I therefore, that Canada was not required as a matter of law to maintain a band 
list for the Michel Indian Band after the 1958 enfranchisement. 

I 



Sub-Issue 2: Statutory Obligation to Place Names on Michel Band 
Lit 
As a result of the 1985 amendments to the Indian Act, is Canada under a 
statutory obligation to place the names of some or all of the former members 
of the Michel Indian Band, or their descendants who have regained Indian 
status, on the Michel Band list? Does being placed on a band list constitute 
being a member of the Michel Band? 

Having determined that Canada was not required to maintain a band list for 
the Michel Band under section 8, we were then asked to consider whether 
sections 6 and 11 of the Indian Act create an obligation to place members of 
the Society on a Michel Band list. Section I1 provides that certain individuals 
reinstated to Indian status under section 6 are entitled to have their names 
entered on a band list maintained in the Department. The difEiculty is that, 
although many members of the Society are entitled to reinstatement of Indian 
status under section 6, there is no Michel Band and no Michel Band list on 
which to enter their names under section 11. Furthermore, section 6 does 
not list band enfranchisees in the categories of individuals entitled to regain 
Indian status. 

We appreciate that Bill C-31 was intended to remedy discrimination cre- 
ated by the enfranchisement provisions in the Indian Act, and if there is no 
obligation on Canada under sections 6 and 11 of the Act to place some 
members of the Society on a Michel Band list, those members remain disad- 
vantaged as a result of past discrimination. At the same time, however, we are 
constrained by the language of the statute. Section 11 provides that, under 
certain circumstances, "a person is entitled to have his name entered in a 
Band List maintained in the Department for a band." But if there is no band 
list, the creation of such a list cannot result from the operation of section 11. 
The act of creating or reconstituting bands or band lists is governed by spe- 
cific sections of the Act and cannot Row from section 11 per se. 

If Parliament had intended to reinstate all categories of Indians 
enfranchised under the repealed sections of the Indian Act, that intention 
could have been stated in clear and simple language without the need to 
draw fine distinctions between the categories of enfranchisees we see in Bill 
C-31. Nor can the Commission fill in this gap with a broad and remedial 
construction of B ' i  C-31. Although it is permissible to go beyond the written 
words of a statute to render explicit that which is implicit, it is not perrnissi- 
ble to interpret a statute so as to usurp the role of the legislature. 
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Therefore, it is our view that Canada has no statutory obligation to place 
the names of all former Michel Band members, or descendants who have 
regained status, on a Michel Band list. We also conclude, based on the plain 
language of the Act, that band enfranchisees do not fall within the scope of 
the B ' i  C-31 amendments. Finally, we conclude that being placed on a band 
list can constitute band membership only if a band already exists under the 
terms of the Act. 

Sub-Issue 3: Membership and Band Reconstitution 
If such a statutory obligation exists, does this reconstitute the Michel Indian 
Band? 

If the Bill C-31 amendments operate to reconstitute the Michel Band, they 
must do so in a manner consistent with the other provisions of the Act, 
including the definition of "band in section 2(1). The relevant portion of 
that section defines "band" as "a body of Indians for whose use and benefit 
in common, lands, the legal title to which is vested in Her Majesty, have been 
set apart before, on or after the 4th day of September 1951 . . ." We find that 
the Society does not satisfy this definition of "band." If we read the text in a 
common sense way, a band is a body of Indians that had lands set aside at 
some point and that continues to hold those lands. Any other interpretation 
would mean that bands will exist in perpetuity under the Indian Act if they 
ever had reserve lands set aside. We conclude, therefore, that the Bill C-31 
amendments do not reconstitute the Michel Band. 

Sub-Issue 4: Statutory Obligation to Recognize Michel Band 
Is Canada required by law to recognize some or all of the former members of 
the Michel Indian Band and their descendants who have regained Indian 
status as now constituting the Michel Band under the Indian Act and the 
Specific Claims Policy? 

Based on the analysis under sub-issues 1 through 3 above, we conclude that 
there is no statutory obligation on the part of Canada to recognize those 
former Michel Band members and descendants who have regained status as 
a band under the lndian Act. Furthermore, since the Specific Claims Policy 
contemplates claims by a band or bands, not individuals or other groups, the 
Society is not, strictly speaking, eligible to bring a claim under the Specific 
Claims Policy. 
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FAIRNESS IN THE RESULT: THB 
COMMISSION'S SUPPLEMENTARY MANDATE 

As noted above, the mandate of the Commission includes a supplementary 
mandate to make recommendations to the government where we conclude 
that the Specific Claims Policy was implemented correctly, from a strictly 
legal point of view, but that the outcome is nonetheless unfair. In the light of 
this supplementary mandate, we offer the following additional comments and 
recommendation. 

Our conclusion, on the narrow legal issue put before us, is that Canada 
has no statutory obligation to recognize or reconstitute the Michel Band, and 
the Society has no standing to bring a claim under the Specific Claims Policy. 
The consequence of this conclusion, however, is that the Michel Society may 
have no practical means of recourse to address its claims against Canada. If 
the Michel Society is correct in its assertions that certain reserve land surren- 
ders by the Michel Band in the early 1900s were improper and invalid (again 
we make no findings on these assertions), this would result in manifest 
unfairness if Canada were allowed to ignore its legal obligations and not have 
to account for the damages suffered by the Michel Band and its descendants. 
Furthermore, it is our view that this result, although correct from a technical 
legal perspective, is unfair because it would allow Canada to benefit from 
past discrimination. The Michel Band was enfranchised and ceased to exist 
under those terms and in that context. 

Viewed in th~s light, we think it would be inappropriate for Canada to 
stand on its technical legal advantage in this case. That advantage is derived 
from the fact that the Band was enfranchised in combination with the stric- 
tures of the Specific Claims Policy and what may be a gap in the Bill C-31 
amendments. In our view, Canada should consider the specific claims of the 
Michel Society on their merits. Such an approach is not only consistent with 
the thrust of the Specific Claims Policy and the Crown's fiduciary relationship 
with aboriginal peoples but also consonant with the spirit of the Bill C-31 
amendments, which sought to eradicate the concept of enfranchisement and 
to remedy its discriminatory effects. 

We therefore make the recommendation that follows. 
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RECOMMENDATION 

That Canada grant special standing to the duly authorized represent- 
atives of the Friends of the Michel Society to submit specific claims 
in relation to alleged invalid surrenders of reserve land for consid- 
eration of their merits under the Specific Claims Policy. 

FOR THE INDIAN CLAIMS COMMISSION 

P.E. James Prentice, QC Carole T. Corcoran 
Commission Co-Chair Commissioner 

Dated this 27th day of March, 1998 
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APPENDIX A 

FRIENDS OF THE MICHEL SOCIETY INQUIRY 

1 Request that Commission conduct inquiry March 1, 1995 

2 Planning conferences July 26, 1995 
March 22,  1996 

3 Decision to conduct inquiry September 22, 1995 

4 Notices sent to parties September 25, 1995 

5 Community session December 17, 1996 

The Commission h a r d  from the following witnesses: Gibert Anderson, 
Paul Callihoo, Napoleon Callihoo, Joanne Abbott, Beatrice Calliou, Albert 
Callihoo, John Calliou, Darlene Cust, Phyllis Hull, Elizabeth Gerlat, 
Christina Shennan, Nicole Callihoo. 

6 Content of the f o d  record 

The formal record for the Friends of the Michel Society Inquiry into the 
1958 Enfranchisement Claim consists of the following materials: 

21 exhibits tendered during the inquiry, including the documentary 
record (4 volumes of documents with annotated index) 

written submissions from counsel for the Friends of the Michel Society 
and counsel for Canada 

transcripts from community session (1 volume) 

The Report of the Commission and letters of transmittal to the parties 
d complete the formal record of this Inquiry. 
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APPENDIX B 

Relevant Provisions of Indian Act, RSC 1985 

Indian Act, RSC 1985, c. 1-5, as am.: 

2.(1) In this Act 

"band means a body of Indians 

(a) for whose use and benefit in common, lands, the legal title to which is vested in Her 
Majesty, have been set apdn before, on or after the 4th day of September 1951, 

(b) for whose use and benefit in common, moneys are held by Her Majesty, or 

(c) declared by the Governor in Council to be a band for the purposes of this Act; 

"Band Lisl' means a list of persons that is maintained under section 8 by a band or in the 
Department; 

"member of a band means a person whose name appears on a Band List or who is entitled 
to have his name appear on a Band List; 

6 . ( 0  Subject to section 7 [which sets out a list of those who are not entitled to be 
n?gistmJl, a person is entitled lo be registered if 

(a) that person was registered or entitled to be registered immedkdtely prior to April 17, 
1985; 

(b) that person is a member of a body of persons that has been declared by the Governor in 
Council on or after April 17, 1985 to be a band for the purposes of this Act; 

(c) the name of that person was omitted or deleted from the Indian Register, or from a 
Band List prior to September 4, 1951, under subparagraph 12(l)(a)(iv) [mother and 
father's mother are not members of a band, known as the "double mother &"I, 
paragraph 12(l)(b) [woman who marrieda non-Indian] or subsection 12(2) [ille- 
gitimate chihi of a non-Indian father] or under subparagraph 12(1)(a)(iii) [aper- 
son u'ho is enfranchised. . . I  pursuant to an order made under subsection 109(2) 



[. . . by reason of marriage to a non-Indian, including children of women who 
mam'ed a non-Indian], as each provision read immediately prior to April 17, 1985, or 
under any former provision of this Act relating to the same subject-matter as any of 
those provisions; 

(d) the name of that person was omitted or deleted from the Indian Register, or from a 
Band List prior to September 4, 1951, under subparagraph 12(l)(a)(iii) [a  person 
who is enfranchised. . .] pursuant to an order made under subsection 109(1) 
[. . . by voluntav application for enfiunchisement, including the wfe  and chi& 
of a man who voluntarily mfranchiseln, as each provision read immediately prior to 
April 17, 1985, or under any former provision of this Act relating to the same subiect- 
matter as any of those provisions; 

(e) the name of that person was omitted or deleted from the Indian Register, or from a 
Band List prior to September 4, 1951, 
(i) under section 13 [ceased to be n member of n hand by reason of residence in a 

foreign counttyl, as it read immediately prior to September 4, 1951, or under any 
former provision or this Act relating to the same subject-matter as that section, or 

(ii) under section 11 1 [enzanchised becanse of post-secondav or pmfessional 
education], as it read immediately prior to July 1, 1920, or under any former 
provision or this Act relating to the same subiect-matter as that section; or 

(0 that person is a person both of whose parents are or, if no longer living, were at the 
time of death entitled to be registered under this section. 

8. There shall be maintained in accordance with this Act for each band a Band list in which 
shall be entered the name of every person who is a member of that band. 

9.(1) Until such time as a band assumes control of its Band List, the Band List of that band 
shall be maintained in the Department by the Registrar. 

(2) The names in a Band List of a band immediately prior to April 17, 1985 shall Constitute 
the Band List of that band on April 17, 1985. 

(3) The Registrar may at any time add to or delete from a Band List maintained in the 
Department the name of any person who, in accordance with this Act, is entitled or not 
entitled, as the case may be, to bdve his name included in that List. 

10.(1) A band may assume control of its own membership if it establishes membership 
rules for itself in writing in accordance with this section and if, afler the band has given 
appropriate notice of its intention to assume control of its own membership, a majority of 
the electors of the band gives its consent to the band's control of its own membership. 
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( 2 )  A band may, pursuant to the consent of a majority of the electors of the band, 

(a) after it has given appropriate notice of its intention to do so establish membership rules 
for itselt; and 

(b) provide for a mechanism for reviewing decisions on membership. 

11.(1) Commencing on April 17, 1985, a person is entitled to have his name entered in a 
Band List maintained in the Department for a band if 

(a) the name of that person was entered in the Band List for that band, or that person was 
entitled to have his name entered in the Band List for that band, immediately prior to 
April 17, 1985; 

(b) that person is entitled to be registered under paragraph 6(l)(b) [member of a band 
as declared by the Governor in Council] as a member of that band; 

(c) that person is entitled to be registered under paragraph G(l)(c) [includes women 
who married a non-Indian; persons excluded by the double mother rule; illegiti- 
mate children of non-Indian father; Indian chikiyen who were enfanchised 
because their mother married a non-Indian] and ceased to be a member of that 
band by reason of the circumstances set out m that paragraph; 

(2) . . .where a band does not have control of its Band List under this Act, a person is 
entitled to have his name entered in a Band List dn ta ined  in the Department for the band 

(a) if that person is entitled to be registered under paragraph 6(l)(d) [ceased to he mem- 
ber ofa hand by reason of residence in foreign counfryl or (e) Ienframhised 
because ofpost-secondav orprofssional education] and ceased to be a member of 
that band by reason of the circumstances set out in that paragraph; 

17.(1) The Minister may, whenever he considers it desirable, 

(b) constitute new band and establish Band Lists with respect thereto from existing Band 
Lists, or from the Indian Register, if requested to do so by person proposing to form the 
new bands. 




