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PART I 

INTRODUCTION 

In February 1987, the Nekaneet First Nation submitted a specific claim to the 
Minister of Indian Allairs and Northern Development1 seeking compensation 
under Treaty 4 for outstanding provisions of agricultural benefits, programs 
and senices, annual payments to band members, and damages for failure to 
provide a reserve at the time of the treaty's signing in 1874. As of 1996, the 
First Nation had not received any indication from Canada whether the claim 
would he accepted for negotiation. On October 23, 198,  after the First 
Nation had entered the Commission's inquiry process, Canada offered to 
accept the Nekaneet's claim for negotiation of a settlement. As stated in 
Canada's acceptance letter, the Nekaneet claim is "the first agricultural bene- 
fits claim Canada has ever accepted under Treaty No. 4 and is the first histor- 
ical claim for agricultural benefits accepted by Canada."z 

The First Nation requested an inquiry into the claim by the Indian Claims 
Commission (the Commission) in August 1996.3 Given that the Commission's 
mandate is to inquire into rejected claims and given that Canada had not 
responded to the claim, counsel for Nekaneet First Nation requested an 
advance determination as to whether Canada would challenge the mandate of 
the Commission to hear the matter.? A planning conference was held on 
November 21, 1996, at which time counsel for the Department of Indian 
Affairs and Northern Development (DWVD) did raise a preliminary mandate 

I Thomas Waller. QC, Counsel lo Nekaneet First Nation, to Kathleen Uckers, Assactate Legal Counsel. Indian 
Claims Comalssion, August 30. 1 9 6 ,  atraching both a Band Counctl Resolution approved hy Chief and Council 
on August 29, 1996, and a copy of the orignal Claim Suhmissioo lo the Minisler of Indian Main and Northern 
Development by the Nekaneet Band No. 160A, dated February 16, 1987 (hereinliter 1987 Nekmeet Claim 
Submission) (reproduced as Appendix A). 

1 Wanen Johnston, Assisrant Deputy Mintskr. DIAND, to Chief Larry Oakes, Nekaneet Pint Nation, October 23, 
1908 (AnnsnAir R j  -,,- ~ ..rr... "".", 

3 Thomas WaUer. QC, Counsel la Nekaneet Fint Nation, to Kathleen Ucken, Associate Legal Counsel, Inman 
Claims Commission, August 30. 1 9 6 .  

4 Thomas Waller. QC. Counsel lo Nekaneet Finl Nuion, to Kathleen Licken, Associate Legal Counsel, indm 
Claims Commission, November 12, 19%. See below for more informalion on Planning Conferences. 
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challenge.5 The department stated that the Nekaneet First Nation claim, 
despite the fdct it had been suhmitted ten years earlier, remained under 
review by the Specific Claims Branch and that the claim had not been 
rejected by DIAND. 

The First Nation took the position that DIAND's failure to respond to the 
claim for nearly ten years was tantamount to a rejection of the claim.6 DIAND 
then informed the parties that this claim was now a priority and that DIAND 
would provide a response by May 1997. The First Nation consented to this 
time frame. Further, the Commission agreed, at the First Nation's request and 
DIAND's consent, to act as a facilitator on the claim.7 In the view of the 
Commission, it is the very fact that the First Nation requested a Commission 
inquiry that pushed th~s  claim forward. 

Subsequently, correspondence was exchanged among the parties with a 
view to facilitating DIAND's review of the claim? On July 25, 1997, the Com- 
mission scheduled a conference call which dealt with the status of the 
review? DIAND informed the parties that it would provide a written response 
to the claim on August 1, 1997, and that the parties would meet on October 
6, 1997, to discuss the response with members of the First Nation and their 
counsel. 

On August 1, 1997, DIAND provided a written summary of the preliminary 
federal position on the claim of the Nekaneet First Nation claim on a "without 
prejudice" basis.1° The preliminary position was to reject the claim, except 

5 lndian Claims Commission, P l a n ~ n g  Conference. Nekaneel First Nation, Treaty Entitlemen1 for Benefits.  sum^ 
mary, Regina, November 21, 19%. 

6 lndian Claims Commission, Planning Conference, Nekaneel Firs1 Nztion. Treaty Entillemen1 for Benefits, Sum- 
mary. Regma. November 21, I 9 9 6  See also ICC, Repod on lbe Iequir). into lbe Claim o/t& Mikisew Cma 
Firstivatio~ (Onaw, March IP97), reported in (1998) 6 ICCP 183, for 9 discussion of consrructive rejeclion. 

7 lndtan Claims Commission, P l a n ~ n g  Conference. Nekaneel First Nauon, Treaty Entitlement for Beneftls. Sum- 
mzry, Regina, November 21, 19%. 

8 Kathleen tickers, Associate Legal Counsel. lndian Claims Commission, lo BeLda  Cole, D M ,  January 24. 
1997; Kathleen Licken, Associate Legal Counsel, lnd~an Claims Commission, to Cynthia Shiplon-Mitchell, Acting 
Sedor Counsel, Specific Clzins, DIAND, March. 3, 1997. Cpthia Shipton-Milchell, Acling Senior Caunrel, Spe- 
eiCtc Claims, D M ,  to Kathleen Licken, hsoeiale Legal Counsel, lndian Claims Commission, March 6. 1997; 
Kalhleen tickers, hsaciate Legal Counsel, lndian Waims Commission, to Cynthta Shipton-Mitchell, Acdng Senlor 
Counsel, Speufie Clzims, DIAND. May 6, 1997; Kathleen tickers, Associate Legal Counsel, lndian Claims Com- 
mission, to Cynthis Shipton-Mitchdl, Act@ Sentor Counsel, Speciltc Claims, D M ,  June b. 1997; Thomas 
Waller, QC, Counsel to Nekaneel First Nation, to Kathleen Lickers, Associate Legal Counsel, Lndian Claims Com- 
mission, June 6, 1997; Uthleen Licken, Associate Legal Counsel, Indian Claims Commission, lo Thomas WaUer, 
QC, Counsel lo Nekaneet Fml  Nation, md Perry Robinson, Policy Directorate, Specific Claims Branch. D N ,  
June 17, 1997. 

9 Kahleen Licken, Associate Legal Counsel, Indian Claims Commission, lo Thomas Waller, QC. Caunsel la 
Nekanee First Nalion, and Jocelyn Sloate, Specific Claims Branch, D M ,  July 25, 1997. 

lo Michel Roy, Director General, Specific Claims, D m ,  lo Chief Larry Oakes, Nekaneel Fin1 Nation, Augusl I ,  
1 9 7 .  



for the entitlements to receive farming and agricultural implements, subject 
to additional research on the matter. 

In response, the First Nation requested a letter of support from the Com- 
mission for its application to DIAND's Research Funding Division. To main- 
tain its neutrality, the Commission declined to provide such support.ll It did, 
however, offer to provide the Research Funding Division with a brief snm- 
mary of the claim and its status at the Commis~ion.~~ 

On November 4, 1997, the Commission advised DIAND that the Nekaneet 
First Nation had entered the Commission's inquiry process and that addi- 
tional research was therefore required." The research, including an analysis 
of the claim, was provided by DIAND on March 27, 1998." The Commission 
advised the parties of the status of the claim throughout the year.15 On Octo- 
ber 23, 1998, Canada offered to accept the First Nation's claim for negotia- 
tion of a settlement, with respect to its claim to agricultural benefits under 
Treaty 4; Canada also offered to negotiate ammunition and twine benefits.16 

This report sets out the background to the First Nation's claim and is 
based entirely on the documents the First Nation provided to the Commis- 
sion, as well as the March 1998 Specific Claims Branch Report." In view of 
Canada's decision to accept the claim for negotiation of a settlement, no fur- 
ther steps have been taken by the Commission to inquire into the claim, and 
we make no findings of fact. This report contains a brief summary of the 
claim and is intended only to inform the public about the nature of the issues 
involved. 

MANDATE OF THE INDIAN CLAIMS COMMISSION 

The Commission was established in 1991 to assist First Nations and Canada 
in the negotiation and fair resolution of specific claims. The Commission is 

I t  Seetal Sunga, Associate Legal Counsel, Indhn Claims Commission, to Thomas WaUer, QC, Counsel to Nekaneet 
First Nation, September 15, 1997. 

12 Seetal Songa, hsociate Legal Counsel, Indian Claims Commission, to Thomas Wder ,  QC, Counsel to Nekaneet 
First Nation, September 15. 1997. 

13 Seetal Sun& Associate Legal Counsel, Indian Claims Commission, to Shacman G l y m ,  Chief, Research Funding 
Division. OUND. November 4, 1197. 

14 Cover lener, Barb FmeU-Bear, Senior Poliq Mvisar, Policy and Research. Speck Claims Branch, to Ralph 
Keesickquayash, Associate Counsel, lndian Claims Commission. March 27, 1998, attaching Specific Claims 
Branch, T.M. Homik. Analysis of the Claim of the Nekaneet First Nation Regardins Agricultural Benefits, January 
31. 1998 (hereinafter Specific C l a i m  Branch Repad). 

t i  Ralph Keesickquayash, Associate Counsel. Indian Claims Commission, to Thomas Wder ,  QC, Counsel ta 
Nekaneet Frst Nation, May 7, 1998; Ron Maurice, Commission Counsel. Indian Clainls Commission, to Thomas 
Wlller, W, Counsel to Nekaneet First Nalion, andJocelyn Stoale, Specific Claims Branch. D m ,  May 7. 1998 

16 Warren Johnson, Assistant Deputy Minister, D M ,  to Chief Iarry Oakes. Nekaneet First Nation, October 23, 
1198 (Appendu 0). 

17 See dlscuasion an pzge 108. 

97 
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empowered to inquire into and report on whether or not Canada properly 
rejected a specific claim: 

AND WE DO HEREBY advise that our Commissioners on the basis of Canada's Spec8c 
Claims Policy published in 1982 and subsequent formal amendments or additions as 
announced by the Minister of lndian Mairs and Northern Development (hereinaFter 
"the Minister"), by considering only those matters at issue when the dispute was 
initially submitted to the Commission, inquire into and report on: 

a) whether a claimant has a valid claim for negotiation under the Policy where that 
claim has already been rejected by h e  Minister; and 

b) which compensation criteria apply in negotiation of a settlement, where a claim- 
ant disagrees with the Minister's determination of the applicable criteria.'" 

If the Commission had completed the inquiry into the Nekaneet First 
Nation's claim, the Commissioners would have evaluated that claim based on 
Canada's Specific Claims Policy. DIAND has explained the policy in a booklet 
entitled Outstanding Business: A Native Claims Policy - Specific Cl~ims. '~ 
In particular, the booklet states that, when considering specific claims: 

The government's policy on specific claims is that it will recognize claims by Indian 
bands which disclose an ou!standing "lawful obligation," i.e., an obligalion derived 
from the law on the part of the federal government. 

A lawful obligation may arise in any of the following circumstances: 

i) The non-fufillment of a treaty or agreement behveen Indians and the Crown. 
ii) A breach of an obligation arising out of the lndian Act or other statutes pertain- 

ing to Indians and the regulations thereunder. 
iii) A breach of an obligation arising out of government administration of Indian 

funds or other assets. 
iv) An illegal disposition of Indian land. 

The policy also addresses the following types of claims, which fall under the 
heading "Beyond Lawful Obligation": 

i) Failure to provide compensation for reserve lands taken o r  damaged by the fed- 
eral government a r  any of its agencies under authority. 

18 Cornmisson issued September 1. 1992, pursuml to Order in Council PC 1992-1730. July 27, 1992, amending 
the Commission issued to Cnef Canmissioner Harry S. LaForme on Augusl 12, 1991, pursuant to Order in 
Council PC 1991-1329, July 15, 1991; reprinted in (1994) 1 ICCP m. 

19 D M .  Outslanding Business A Nnllm Claims Mlicy - Spec&% Cbim (Ottawa: M~nister of Supply and 
semiees. 1982), 20; reprinted in (1994) 1 lCCP 171-85 (hereaher Oulslanding Business). 
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ii) Fraud in connection with the acquisition or disposition of Indian reserve land by 
employees or agents of the federal government, in cases where the Gaud can be 
clearly demonstrated.'" 

The Commission has the authority to review thoroughly, with both the 
claimant and the government, the historical and legal bases for the claim and 
the reasons for its rejection. The Inquiries Act gives the Commission wide 
powers to conduct such an inquiry, to gather information, and even to sub- 
poena evidence if necessary. If, at the end of an inquiry, the commission 
concludes that the facts and law support a Ending that Canada owes an out- 
standing lawful obligation to the claimant First Nation, it may recommend to 
the Minister of Indian Affairs and Northern Development that the claim be 
accepted for negotiation. 

THE CLAIMS PROCESS 

As outlined in Outstanding Business, a First Nation may submit its specikc 
claim to the Nnister of Indian Affairs, who acts on behalf of the Government 
of Canada. The claimant First Nation begins the process by submitting a clear 
and concise statement of claim, along with comprehensive historical and fac- 
tual background on which the claim is based. The claim is referred to 
DIAND's Specific Claims Branch, which usually conducts its own confirming 
research into a claim, makes claim-related research findings in its possession 
available to the claimants, and consults with them at each stage of the review 
process. 

Once all the necessary information has been gathered, the facts and docu- 
ments wiU he referred to the Department of Justice for advice on the federal 
government's lawful obligation. Generally, if the Department of Justice finds 
that the claim discloses an outstanding lawful obligation, the First Nation is so 
advised, and the Specific Claims Branch will offer to enter into compensation 
negotiations. 

The Commission's Planning Conferences 
In view of the Commissioners' broad authority to "adopt such methods . . . as 
they may consider expedient for the conduct of the inquiry," they have placed 
great emphasis on the need for flexibility and informality and have 
encouraged the parties to be involved as much as is practicable in the plan- 
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ning and conduct of the inquiry. To this end, the Commission developed the 
planning conference as a forum in which representatives of the First Nation 
and Canada meet to discuss and resolve issues in a cooperative manner. 

Planning conferences have routinely been arranged and chaired by the 
Commission to plan jointly the inquiry process. Briefing material is prepared 
by the Commission and sent to the parties in advance of the planning confer- 
ence so as to facilitate an informed discussion of the issues. The main objec- 
tives of the planning conference are to identify and explore the relevant his- 
torical and legal issues; to identify which historical documents the parties 
intend to rely on; to determine whether the parties intend to call elders, 
community members, or experts as witnesses; and to set time frames for the 
remaining stages of the inquiry, in the event that the parties are unable to 
resolve the matters in dispute. The Erst planning conference also allows the 
parties an opportunity to discuss whether there are any preliminary issues 
with regard to the scope of the issues or the mandate of the Commission. 

Depending on the nature and complexity of the issues, there may be more 
than one planning conference. The parties are given an opportunity, often for 
the first time, to discuss the claim face to face. The parties themselves are 
able to review their position in the light of new or previously unrevealed facts 
and the constantly evolving law. Even if the planning conferences do not lead 
to a resolution of the claim and a formal inquiry process is necessary, they 
assist in clarifying issues and help make the inquiry more effective. 
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PART I1 

HISTORICAL BACKGROUND 

BACKGROUND TO THE FIRST NATIOWS C W M  

As this claim was accepted before an inquiry was complete, the Commission 
makes no finding of fact. This background summarizes documents provided 
to the Commission by the First Nation and Canada. 

The Nekaneet First Nation is located in southwestern Saskatchewan. On 
September 15, 1874, Treaty 4 was entered into between Canada and First 
Nations in the area. At that time, "Front Man" or "Foremost Man" (the 
English name for "Ne-can-ete") was the leader of what became known as the 
Nekaneet Band. This claim raises three questions of historical fact: whether 
Foremost Man and his followers were separate or a part of the Kahkewis- 
tahaw Band; whether they received treaty entitlements including reserve land; 
and whether they took up agriculture, thereby entitling them to agricultural 
benefits under Treaty 4. 

The Nekaneet First Nation takes the position that, at the time Treaty 4 was 
signed by Chief Kahkewistahaw at Fort Qu'Appelle, Foremost Man was the 
leader of a separate band and was not at Fort Qu'Appelle at the time of the 
treaty's signing but was instead living in the area around Cypress "Ne- 
can-ete," however, was noted on the 1875 and 1876 Treaty 4 paylists for the 
Kahkewistahaw Band.z2 

Treaty 4 includes the following obligations, which were undertaken by 
Can~da:~3 

21 1987 Nekaneet Claim Submission, p, 1 
22 The historical context for the signing of Treaty 4 has been dealt with by the Commission in its March 1996 

Repwt a ibe Inquiy info lbe Tmaly land Entitlmeni Ckzim o/l& Ezwacalwse First Nation. znd i n  the 
November 1996 Keport on ibe Inquiry inlo tbe TEB@ Lmd Enlilhmnl Claim oftbe Xabkwis+kw Firs 
Nation, reponed in (19%) 5 ICCP 73 and (1998) 6 ICCP 21, respectively. The Wexistahaw repon has a 
more complete description ol Foremost Man and hi relationship to be Kahkewistahaw Bmd. 

23 "The Qu'AppeUe Treaty, Number Four: September 15, 1874, reprinted in Alexander Morns. Tbe Treafiss of 
OInada witb t k  Indians (1880; reprint, Toronto: Coles, 1979), 330-35, cited in SpeclGc Claims Branch 
Repon, attached doc. I [Note: The speei3ic Claims Branch Repon condos numbered documents, which are 
attached to the repon and/or included in the Appendix1 
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As soon as possible after the execution of this treaty Her Wdjesty shall cause a census 
to be taken of all the Indians inhabiting the tract hereinbefore described, and shall, 
next year, and annually afterwards for ever, cause to be paid in cash at some suitable 
season to be duly notlGed to the Indians, and at a place or places to be appointed for 
that purpose, within the territory ceded, each Chief twenty-Eve dollars; each Headman 
not exceeding four to a band, 6f1een dollars; and to every other Indian man, woman 
and child, five d o h  per head; such payment to be made to the heads of families for 
those belonging thereto, unless for some special reason it be found objectionable. 

Her Majesty also agrees that each Chief and each Headman, not to exceed four in 
each band, once in every three years during the term of their offices shall receive a 
suitable suit of clothing, and that yearly and every year She will cause to be distributed 
among the different bands included in the limits of this treaty powder, shot, ball and 
twine, in all to the value of seven hundred and fdty dollars; and each Chief shall 
receive hereafter, in recognition of the closing of the treaty, a suitable tlag. 

It is further agreed between Her Majesty and the said Indians that the following 
articles shall be supplied to any band thereof who are now actually cultivaling the soil, 
or who shall hereafter settle on their reserves and commence to break up the land, 
that is to say: two hoes, one spade, one scythe and one axe for every family so actually 
cultivating, and enough seed wheat, barley, oats and potatoes to plant such land as 
they have broken up; also one plough and two harrows for every ten families so 
cultivating as aforesaid, and also to each Chief for the use of his band as aforesaid, 
one yoke of oxen, one bull, four cows, a chest of ordinaly carpenter's tools, Gve hand 
saws, Gve augers, one cross-cut saw, one pit-saw, the necessary Ues and one grind- 
stone, all the aforesaid articles to be given, once for all, for the encouragement of the 
practice of agriculture among the Indians. 

In short, there was a provision for entitlements to cash payments, clothing, 
ammunition, and twine, as well as to "cows and plows." 

Annuity payments were provided to Foremost Man and his followers under 
Treaty 4 in 1881 and 1882 at Fort Wal~h.~* In 1882, Canada established a 
policy whereby only those bands that left the Cypress Hills and settled on 
reserves further north would receive their treaty benefits.25 Foremost Man 
and his followers refused to relocate north. Then and now, the Nekaneet First 
Nation takes the position that it had been given a reserve near Maple Creek in 
1881 by Canada.26 In any event, the First Nation received no annuity payments 
between 1882 and 1975. 

From 1882 to 1913, Canada denied that a reserve had been set aside for 
the Nekaneet First Nation, or otherwise for Foremost Man's followers and 

24 DlAND file 675/30-14-15-ll3l& A.E. St. Louis, "Smgding Indians of Cypress Hills and Vicinity; nd lc 19451 
(Speufic Claims Branch Repan, Appendu A, doc. 191). See also 1987 Neltaneet Claim bbmlssion, p. 3. 

25 DUND file 67j/30-14-lj-lMlh. A.E. St. Louis, "Snagding Indians of Cypress Hills and Vicinity; nd [c. 19451 
( S p e d c  Clams Branch Repon. Appendk A, doc. 191). See also 1987 Nekaneet adim Submrstion, p 3 

26 SpeclOc Claims Branch Repon, pp. 4-5; 1987 Nekaneet Claim Submasion. pp. 3-4. 



des~endants .~~ The First Nation cites Indian Affairs correspondence to the 
effect that during this time period Canada was aware of a separate band that 
had not been allocated lands.28 In 1913, Canada set aside a reserve of 1440 
acres for the "band of Indians living in the vicinity of Maple Creek, in the 
Province of Saskatche~an."~9 

That same year, the Chief Inspector of Indian Agencies recommended that 
a farm instructor be placed on the Maple Creek Reserve, for the purpose of 
encouraging the cultivation of land "for gardens and small oat field~."3~ That 
recommendation was rejected, however. The Chief Inspector continued to 
ask for a farming instructor, and in 1914 Canada authorized an expenditure 
of funds to fence the reserve.3' 

Significantly, for the purposes of this claim, it appears that three requests 
for assistance were made by the First Nation. In 1961, a request was made 
for horses, as discussed bel0w.3~ In 1914, two written requests were made by 
the Band for unspecified assistance. The first was a letter from a Band repre- 
sentative requesting that Canada dispatch someone "to look into the condi- 
tions of our little Reserve . . . as we find it hard to make a living under pre- 
sent conditions, as there is very little work going on at present - and would 
like the Government to assist us."33 On visiting the reserve, the Inspector of 
Indian Agencies reported that assistance should not be granted "in the way of 
rati0ns."3~ In his report, he further cautioned against attempts "to start these 
few Indians farming," since "their land is not adapted for it and it is not in a 
farming district." He went on to state: "[Tjhe Indians know nothing about 
farming and will never learn. They can grow a few potatoes every year, but 
this is all. . . . I saw a small patch of potatoes, poorly put in, and I doubt if 
they will get anything from it."35 The Inspector's editorial comments notwith- 
standing, this report provides evidence that some farming was taking place 
on the reserve. 

27 S~eeiGc Claims B m c h  Reoort. 0. 5 
28 1987 Nekaneet Waim ~ubmissioh. pp. 5-6. 
29 DUND Me 675130-14-15-I@& Order in Caunul PC 2004, August 2, 1913 (Speeiiic Claims Branch Repon, 

I I I I C ~ ~  An? 4\ ..... ~~.. 
30 National Archi~sSof Canada (hereafter NA), KC 10, MI. 7779, me 27140. Glen Campbell lo Dunean C. Scotl, 

December 9. 1913 (Soeeific Claims Branch Re~ort. attached doc. 5). 

, .r~~-.  

33 NA RG LO. vnl. 77: 

. . 
31 Speciiic Waimr CIranch Repon, p. 5. 
32 Nh KG 10, vol. 8829, fie 67Y15-8, pt, 4, Charle Oakes to Depament of lndian Alaifs, September 7, 1961 

(SneciBr Olirnr R m c h  Repoc amched doc. 61). See discussion an page 105. 
~ ~ 79, Fde 27140, Crooked Legs lo Minisler of the lnlerior, May 29, 1914 (Specilic Claims 

Brkch Reba< auached doc. 10). 
34 NA, KC 10, MI. 7779, Me 27140, W.M. Grsham to the Secrelary, DeparVnenl of lndian Maim, June 20. 1914 

(Speciiic Clavns Branch Repon, Appendh 4 doc. 149). 
35 NA. RG 1 0  "01 7779 file 7.7140, W.M. Gnham lo he Secretq, D e p m e n t  of Indian Aha, June 20, 1914 

,014 Appendis 4 doc. 149). 



The second request for "some assistance" in 1914 came from a member 
of the Maple Creek Band, on the basis that they were "absolutely de~ti tute."~~ 
The letter went on to describe the state of their farming efforts: 

In this district this year there was a total failur[el of crop and it was impossible for us 
to obtain anything from our land to sustain us this year and if is in consequence of 
[this] total failure of the crop that if has [compeued] us to apply to the government 
for assis!ance." 

On visiting the reserve, the Inspector arranged for the provision of rations 
for a dozen "old and in6rm" members of the Band, and recommended that 
the Band be relocated to "one of the existing reserves where there is estab- 
lished manage1nent."3~ In his report, however, the Inspector determined that 
"there is a market for wood, pickets and hay and I understand they have 
about twenty-five loads of the latter for sale."39 The Band refused to move. 

Reports from Canada continued to recommend the relocation of the Band 
through to the mid-1950s, with the Band always refusing to move. The view 
of the department appears to have been based, rightly or wrongly, on the 
conclusion that the reserve was made up of lands unsuited for agricultural 
devel0pment.4~ For instance, in 1944, the department was advised that the 
Band had broken 15 acres of reserve land, and that there was not enough 
hay to feed the Band's own h0rses.4~ Another 1944 report indicated that the 
Band "showed a certain amount of initiative, they have worked out, generally 
well, in such work as Haying and harvest, repairing fences etc., and they have 
rented small parcels of land on shares near the Reserve to try and get their 
feed and some crop."42 

In 1955, the Assistant Regional Supervisor of Indian Agencies, J.T. 
Warden, recommended that land adjacent to the reserve be purchased, as the 
existing reserve was well suited for pasture, and the proposed additional 

36 NA, RC 10, vol. 7779, Me 27140, Stonpi lndian to Deparunent of lndian AUaias, October 24, 1914 (Specrfic 
Clrms Branch Repon, Appendk A, doc. 151). 

37 NA, RG LO. val 7779, liie 27140, Sloney lndhn to Departmen! of lndian Main. October 24. 1914 (Specific 
Claims Branch Repon. Appendix A, doc 151). 

38 NA, RG 10, vol. 7779, file 27140, W.M. Gnham lo rhe Secretaly. Department of lndizn Maus, November 19, 
1914 (Specilic Claim Bnnch Repon, asached doc. 153). 

39 NA, RG 10, vol 7779, file 27140, W.M. Graham to the Secretaly. Department of lndian Main, November 19, 
1914 (Soecilic Clahns Branch Rcoon. attached doc. 113). .. 

40 ~peciilc 'Chims Branch Repon, pi. 5:9. 
41 NA, RC 10, vol. 7779, file 27140, M. Christianson to lndian Mairs Branch. May 3,  1944 (SpeciGc Claims 

Branch Report. Appendix A, doc. 149). 
41 NA, RC 10, "01. 7779, Gle 27140, $81. kleming to M. Christianson. July 14, 1944 (Specilic Claims Branch 

Report, Append& A, doc. 180). 
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lands produced good crops of hay and coarse grains.43 After further study 
and investigation, additional lands were set aside for the reserve in 1958 and 
funding was approved for the provision of farming equipment and li~estock.4~ 

The scant evidence available indicates tbat the Band successfully raised 
cattle in the ensuing decades. In 1961 the Band requested horses, pursuant 
to its understanding that Treaty 4 provided this benefit."s At the time, Canada 
expressed the view that Treaty 4 did not entitle the Band to a supply of 
horses:b but there is no evidence that the request was denied. In 1965, Band 
members owned 43 head of cattle, which increased to 60 head by 1968j7 
However, the Specific Claims Branch Report concludes that there is no evi- 
dence of the Band cultivating lands, nor of the Band receiving the agricultural 
equipment as proposed in the mid-1950~ .~~  It appears that the department 
purchased one bull for the Band in 1958 and replaced it with another in 
1963:9 

No evidence was located that the Band ever received hunting and fishing 
supplies pursuant to treaty entitlements.sO In 1976, Canada denied any entitle- 
ment to hunting and fishing supplies to the Band,5' and as late as 1985 the 
evidence indicates tbat the Nekaneet First Nation received no such treaty 
 entitlement^.^" 

In 1975, Canada determined that members of the First Nation were enti- 
tled to annuities by virtue of the fact that treaties had been executed on behalf 
of their ancestors "by the Chiefs of the Bands to which they then belonged." 
Further, Canada paid the Band members in accordance with the terms of 
Treaty 4, on the basis that their reserve was located in territory under that 
treaty. According to the Specific Claims Branch Report, Canada "subse- 

43 D m ,  J.T. Warden to Indian Hain Branch, Reserves and Tlvsls Division. September 19, 1955 (Speciiic 
C l h s  Branch Reoon, auached doc, 40). 

44 Specific Claims ~ & c h  Repon, pp. 12-17, 
45 NA. RC 10. vol 8829, file 675/15-8, pt. 4, Charles Oakes to DepaNnent of Indian Hairs. September 7. 1961 

(Spec8c Claims Branch Report, altached doc. 61). 
46 NA, KG 10, vol. 8829. Ble 675115-8, M.G. Julras to Regional Supervisor. Saskatchewan, October 18, 1961 

(Specific Claims Branch Repon, anached doc. 62); NA, RG 10, vol. 8829, Gle 675115.8. RF. Batde to Superin- 
tendent, File HiH,Us-Qu'Appellt Agency, September IS, 1961 (Speciiic Oavns Branch Repon, attached doc. 63). 

47 DMND fie 675n3-12, vol. 2, "hnual Inventory of livestock- Year.end-inventory as at December 31. 119651" 
(Specific C lMs  Branch Repart, attached doc. 65; DUND Gle 675115.8, vol. 5, "ProjecwDesi~n Authoriry - 
1969-70 (Specific Claims Branch Repon, attached doc. 66). 

4s Specific Claims Branch Repon, p. 15. 
49 W RC 10, "01. 7779, Gle 27140, M.C. Jum lo Regional SapeMsor, Saskalchewan, March 21, 1961 (Specific 

Claims Branch Repon. atached doe. 59); NA, RG LO. vol. 7779, fde 27140, HA. Matthew to Regional Super- 
visor. Saskatchewan. lulv 9. 1961 (Soecilic Claims Branch Reoan. Aooendu A. doc. 64). . . , . . . - . , , , .. 

50 ~ ~ e c j l c  Claims Branch Repan, p. 15. 
51 DIAND file 675n8-3, MI. 8, Director General, Operations to Distinct Manager, Touchwood File 

Hih4u'Appelle Distncl, June 11, 1976 (Specific Claims Branch Report, Appendix A doc. 72). 
52 Specific CMms Branch Repon, p. 19. 
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quently" determined that the Band was entitled to Treaty 4 benefits, subject to 
the treaty's terms.$3 

This summary reflects the evidence available to date. The Specific Claims 
Branch Report advises that the evidence available was often incomplete, in 
part because of DIAND's own practices.14 

First Nation's Submissions 

1987 Nekaneet Claim Submission 
The 1987 Nekaneet Claim Submission55 sought compensation for Canada's 
alleged failure to provide the following: "farm implements, equipment and 
suppliers [sic] to the band; "program and other funding to the band; and 
"annual payments to members of the band." In addition, the Band sought 
damages "resulting from the Crown's failure to establish a reserve for mem- 
bers of the band between the signing of Treaty No. 4 and 1913, when lands 
were first set apart for the use and benefit of the band members."5G 

The submission refers to facts covering the period from 1874 to the time 
of its writing in 1987. The evidence cited "relied extensively upon research 
previously done including a report prepared by Dr John L. Tobias for the 
Federation of Saskatchewan Indian  nation^."^' The First Nation notes that 
independent verification of that research was not feasible, but that it believes 
that the information is accurate. Accordingly, the secondary sources cited in 
the report are not attached as evidence. Instead, references are made to orig- 
inals that may be obtained from "archival materials of Canada in Ottawa."58 
Such references date from 1874 to 1957. The only reference to events subse- 
quent to 1987 is the submission's final statement in the section entitled His- 
torical Facts: 

To this day, the band faces enormous problems in attempting to maintain its mem- 
bers. There are few jobs on the reserve. The land itself continues to be incapable of 
supporting economic activity to an extent which can benefit more than a vev few 
band membes. The vast majority of band members seeking employment are forced to 

53 DUND file E4058-3, vol. I. J.R.  Wright to David Lee. December 3. 1981 (Specilic Claims Branch Repon. 
attached doc. 3) .  

54 Speclfie Clsims Bnnch Repon, p. I :  "[Tlhe study was hampered by a lack of extensive documentation concem- 
mng he Band's aclivities over he yean. Some of this was due to the Band's isolation and the behef among some 
Deparunent oEici& that the Band was not entitled to treaty benefits. ln other cases. Departmental files that 
potenually could have shed light on the Band's activities have been dmiroyed? 

55 See Appendu A. 
56 1987 Nekaneet Claim Submisson, p. I .  
57 1987 Nekaneet Claim Submission, p. 2. 
58 I987 Nekaneet Claim Submission, p. 2 
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look off the resene. The situation can only improve if the band obtains land which 
can be used as a basis for farming, ranching or other enterprises." 

The remainder of the First Nation's submissions on historical facts generally 
anticipate the evidence cited in the Specific Claims Branch Report. 

The Band submits that an "outstanding 'lawful obligation"' arises from the 
non-fulfilment of Treaty 4 .and the breach of the Indian Act, pursuant to 
Canada's Specific Claims Policy. The submission asserts that entitlement to 
benefits under Treaty 4 is borne out by both the evidence and Canada's own 
conduct, including the payment of annuities in 1881 and 1882 to Foremost 
Man and his followers, and the establishment of a reserve in 1913. The Band 
further submits that DIAND "has, since 1968, recognized the band as a sepa- 
rate band," and later states that economic payments "were resumed in 
1968."" The latter statement of fact is not referred to in the submission's 
own section on Historical Facts; nor does it appear in the body of the sub- 
mission. Nor does the Specific Claims Branch Report indicate any evidence 
supporting this particular fact. 

The First Nation goes on to make submissions respecting the Crown's fidu- 
ciary duty to the claimants, citing Guerin v. The Queen in  upp port.^' The 
1987 submission states that the duty was recognized by the Crown in its 
rendering of economic benefits, however sporadic; by its attempts to relocate 
the First Nation throughout this century; and by its establishment of the 
reserve near Maple Creek. The Crown's breach of this fiduciary duty is "clear 
from a review of the history of the band," and further arises from "the total 
abdication of the Department's responsibility" to the First Nation.@ The 1987 
Nekaneet Claim Submission states repeatedly that for many years Canada has 
been aware of the nature and extent of the First Nation's claim.b3 

The 1987 Nekaneet Claim Submission seeks the validation of the claim "as 
quickly as possible." The compensation sought is described only as "substan- 
tial," and it is conceded that "some additional work will be required prior to 
presenting a full and detailed claim for compensation." Further, the First 
Nation seeks "funding to more accurately determine the extent of the com- 
pensation." The authors and their counsel express their willingness to meet 

59 1987 Nekaneel ClUm Submission. p. 9 
60 1987 Nekaneel Claim Submission, p. 11. 
61 Specific Cl- Branch Reuan. up. 11-12. Note that. a1 lhe One of 115 writme. Cue"" v. Tk Oueen. 119841 2 -. 

XR 355, was the Ieahg'case in  poinl. 
62 Specific C l h s  Branch Repon, pp. 12-13. 
63 Specific Claims Branch Repon, pp. 2,  14. 



with DlAND officials and to assist in any further research required to move 
the process forward, for which an "early response" is requested." 

1996 Band Council Resolution 
The Nekaneet First Nation passed a Band Council Resolution on August 29, 
1996, requesting that the Indian Claims Commission conduct an inquiry into 
its 1987 claim, and authorizing the disclosure of relevant reports to the Com- 
mission.65 The resolution attaches the 1987 Nekaneet Claim Submission. The 
resolution's preamble states that "the claim has never formally been rejected 
or accepted by Canada for negotiation although there has been some indica- 
tion from Departmental officials that Canada believes the scope of the claim 
is outside of the Specific Claims Policy." 

1998 SPECIFIC CLAIMS BRANCH REPORT 

The March 1998 report prepared by Teresa Homik for the Specific Claims 
Branch on the Nekaneet claim includes the following observations and 
conclusions: 

[Tlhe evidence does not indicate that the Band made any clear ul~equivocal "elec- 
tion" or statement that they intended to take up agriculture. . . . The evidence does 
indicate, however, that the Band did cultivate gardens as early as 1914 . . . 

The evidence of agricultural activity on the Reserve in the 1950's is far less equivo- 
cal. . . . [Hlowever, no evidence was located that would indicate that the Band 
received implements or agricultural supplies, other than the bulls discussed above. It 
also appears that they did not receive treaty hunting and Eshing supplies, due to the 
belief on the part of the Department officials that they were not entitled to those 
benefits.. . . 

In conclusion, therefore, it may be observed that there exists no clear evidence 
that the Band ever articulated an intention to cultivate or made an express request for 
farming supplies, other than a 1961 request for horses pursuant to a belief that 
Treaty 4 provided this benefit. The evidence does not clearly establish that the above 
request was denied, but it is clear that Depamnental officials felt that there was no 
treaty obligation to provide horses. . . . 

It may also be observed that the Band actually carried on certain agricultural 
activities, albeit in a primitive way, beginning in 1914. These activities ranged from 
gardens, which apparently failed to the cultivation of feed and forage crops for hor- 
ses, and culminated in a small scale cattle raising in the 1960's.'* 

64 Speclfic C l m s  Branch Repon. p. 14. 
61 Nekaneet Fin1 Nuton, Band Council Resolution, A u y s  29, 1996 
M, Specific Claims Branch Repon, pp. 20-21. 



PART 111 

ISSUES 

The Nekaneet claim to the Minister raises issues of whether, under Treaty 4, 
there was an existing and outstanding lawful obligation on the part OF Canada 
to provide agricultural, economic, and other benefits to the First Nation. As 
stated in the 1987 claims submission, the Nekaneet First Nation seeks com- 
pensation for Canada's alleged failure to provide farm implements and equip- 
ment, program and other funding, and annuities. The Nekaneet also seek 
damages resulting from the federal government's failure to establish a reserve 
until 1913. These issues hinge on the questions of historical fact just dis- 
cussed. Did the Nekaneet First Nation exist as a Band separate from the 
Kahkewistahaw in 1874, therefore entitling the Nekaneet to treaty land and 
other benefits? Did the Nekaneet take up agriculture, therefore entitling them 
to treaty agricultural benefits? 
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PART IV 

SUBMISSIONS 

As discussed previously, the parties initially disagreed as to whether the Com- 
mission was authorized to conduct an inquiry. The question was whether the 
First Nation's claim had been rejected by the Minister. In 1996, the claimant 
asked the Commission to conclude that D W s  conduct in the almost 10 
years since the First Nation submitted its claim was tantamount to a rejec- 
tion."' DIAND's preliminary position was that a lawful obligation did not arise 
out of the claim, subject to the following finding, as stated in its letter of 
August 1, 1997: 

However, will1 respect to the First Nation's allegation that Canada was obligated lo 
provide the First Nation with farming and agricultural implements, it is our position 
that the Nekaneet First Nation may be entitled to receive farming implements if its 
members choose to take up the pursuit of cultivating the soil or raising stock on 
reserve. Nonetheless, additional research may be required to de(ermine whether or 
nol the First Nation received this entitlement in the past." 

DIAND discussed each of the First Nation's claims under the following 
headings. 

FARMING AND AGRICULTURAL IMPLEMENTS 

As discussed in DIAND's letter, Treaties 4 and 6 provide for certain. farming 
and agricultural implements to be supplied to First Nations for purposes of 
self-suficiency. The articles, machines, and cattle referred to in the treaties 
were to be given "once and for all, for the encouragement of the practice of 
agriculture among the Indians." The treaties stipulate that the quantity of the 
equipment provided is determined on a per family basis, if the family chose 

b7 See page 108 for a discussion of the 19% Band Council Resolution 
68 Mlchel Roy, Director General, SpeclGc Claims. D m ,  to Chief Larry Oakes. Nekaneet First Nation, August 1. 

1 9 7 .  
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an agricultural way of Me. That is, Treaty 4 states that the items are to be 
supplied to any Treaty 4 First Nation: 

who are now m f d y  cultivating the soil, or who shall herealter settle on their 
reselves and commence to break up the land, that is to say: two hoes, one spade, one 
scythe and one axe for eveq family so actwlly cultivating, and enough seed wheat, 
barley, oats and potatoes to plant such land as they have broken up; also one plough 
and hvo harrows for every ten families so cultivating as aforesaid, and also to each 
Chief for the use of his band as aforesaid, one yoke of oxen, one bull, four cows, a 
chest of ordinary carpenter's tools, five hand saws, five augers, one cross-cut saw, 
one pit-saw, the necessary Hes and one grindstone." 

DJAND then described the prerequisite elements for receipt of farming and 
agricultural implements as follows: "1. The band must elect a reserve; and 2. 
The band must elect a) to cultivate their soil or b) to raise stock."70 

DIAND denied that there was an outstanding lawful obligation to provide 
the farming and agricultural entitlements until such time as "the First Nation 
chooses, after reserve land has been selected, to take up the pursuit of culti- 
vated the soil or raising stock.'' On request and receipt of such implements, 
the obligation will be F~lfilled.~' 

According to DJAND, there remained a question of fact that required 
"additional research to determine whether the First Nation received this enti- 
tlement in the past." If the 1987 claim constituted an election or request for 
the implements, then these entitlements would be provided "based on the 
number of families who state their intention to cultivate the soil and raise 
cattle on reserve."7z According to DIAND, the First Nation could instead elect 
to "continue the traditional activities of hunting and fishing," in which case it 
would be entitled to ammunition and twine.73 

69 'The Qu'ApaeUe Tray, Number Four; September 15, 1874, reprinted in Alexander Morris, Tbe Tmalies of 
C a d  wilb tbe Indians (1880; reprint, Tamso: Colts, 1979). 330-35, cited in Sped~c  C h s  Branch 
Repon. Emyhasis added. 

i 70 Michel Roy, Director General, Specrfic Claims, DJAND, to Chief Llrq Oakes. Nehneet First Nsuon, August 1. 
I 1997. 

71 hkcbel Roy, Director General. Sped=  Claims, D m ,  to Chief Larry Oakes. Nekaneet First Nation, August I. 
1997, p. 3. 

72 Michel Roy, Director General, Specific Claims, D M ,  to Chief Larry Oakes, Nekaneet First Nation. Augusl I ,  )I 1997, P. 3. 
73 Michel Roy, Direclar General, Specific C h s ,  D M ,  to Chief Larry Oakes, Nekaneet Pus1 Nation. August I ,  

1997, P. 3. 
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PROGRAMS AND OTHER FUNDING 

DIAND asserted that there was no outstanding lawful obligation to DIAND 
programs and services as there was no evidence provided to DIAND indicat- 
ing "what, if any program and services it applied for, and whether [or] not it 
has ever been denied access to any such progrdms or services."'" 

ANNUAL PAYMENTS TO MEMBERS 

As the right to annuity payments is personal, DIAWD stated that the Specific 
Claims Policy did not entitle First Nations to advance claims on behalf of its 
membcrs. "Any outstanding annuity payments that can be recovered by living 
members of the First Nation, must be recovered by these members directly." 
To initiate that process, DIAND provided information for contacting the rele- 
vant official. A separate official was identified for the purposes of bringing a 
claim for treaty annuities for deceased band members.ji 

In sum, on August 1, 1997, k d d a  denied that there was an outstanding 
lawful obligation, but raised the possibility that agricultural entitlements may 
be outstanding, subject to further research. As discussed previously, research 
was provided by DIAND on March 27, 1998.j6 

CANADA'S OFFER TO NEGOTIATE A SETnEMENT 

On October 23, 1998, Canada offered to accept the First Nation's claim to 
agricultural benefits under Treaty 4 for negotiation of a settlement; as well, 
Canada offered to negotiate ammunition and twine benefits." According to 
Canada, this was the first agricultural benefits claim Canada had ever 
accepted under Treaty 4, and the first historical claim for agricultural bene- 
fits accepted by Canada." As a result, the Commission has suspended this 
inquiry. 

74 Michel Roy, Director General. SpecLiic Claims, DUND, to Chief Larry Oakes, Nebnee1 Firsl Nauon, August I .  
lB7. p. 3 

71 Mithe1 Roy, Director General. Specific Claims, D m .  to Chlef Larry Oakes, Nekaneet Fint Nation, August I .  
,no, - A ."', ,,. ', 

76 S p e c Z i c  Clhs Branch Repon. 
77 Wnrren Johnson, drststanl Deputy Min~ster, DIANO, to Chief Larry Oakes. Neleneet R a t  Nallan, October 23. 

1998 ( A p p e n d i x  B). 
78 Warren lohmlon, lusistanl DepuIy Minisler. DLWD, lo Chief Larry Oahes, Nekmeel hrjt Nation, Ocrober 23, 

1998 (Appendm 8). 
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PART V 

CONCLUSION 

Since, at the date of this report, the Minister has agreed to negotiate the 
claim, the Commission has suspended its inquity. We make no findings of 
fact or any comment on the merits of the First Nation's claim for economic 
benefits under Treaty 4. This report has set out the background to the First 
Nation's claim, based on documents the First Nation provided, and Canada's 
response thereto. In making this report, we wish again to affirm that it is 
essential that procedural and systematic issues in the specific claims process 
not be allowed to frustrate the timely determination of individual claims, or 
the timely negotiation and settlement of those claims that have been accepted 
by Canada for negotiation. Just as fairness was the criterion governing the 
decision to conduct a Commission inquiry into the First Nation's claim, so 
fairness to the parties must he the criterion that guides the conduct of both 
sides in seeking the resolution of a First Nation's claim. 

FOR THE INDIAN CLALMS COMMISSION 

P.E. James Prentice, QC 
Commission Co-Chair 

Dated this 17th day of March, 1999 

Roger J. Augustine 
Commissioner 
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C L A W  OF NIlUPlEET BAND NO. 160A 

I INTRODUCTION 

 his submission is a sunmazy of the claim of the Nikanest 

Indian i and No. 160h arising out of the Government of Canada's 

failure to provide funding to the band and band members during a 

period extending fzom 1883 until 1968. The submission is made to 

the ninister vnder the govex-nt policy entitled .outstandins 

Business, a Native Claims Policy.' 

  he band seeks a recognition of the validity of its claim 

together with compensation for lonsen and damages sustained. The 

claim is made on the basis of a failure on the part of Canada to 

honour the terns of ~reaty NO. 4 and on the basis of Canada's 

failure to benefits to the band under the terms of the 

Indian act an well as on the basis of a breach of the duty owed 

by the Crown to the band and its members. 

compensation is sought for Canada's failure to provide the 

following: 

1. the failure to provide fan. implements, equipment and 

suppliers to the band, 

2. the failure to provide program and other funding to the 

band, and 

3 .  the failure to provide annual payments to members of the 

hand. 

The claim also includes a claim for damages rssulting from 

the C r m ' r  failure to establish a reserve for the merehers of the 

band betreen the signing of Treaty No. 4 and 1913. when lands 

vere firat set apart for the use and banefit of band mambeea. 
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The federal government is aware of many aspects of the 

within claim since consideration of the historical material was 

given prior to validation of the band's entitlement claim. 

In preparing this submission references are ineluded in the 

footnote* to historical records or documents. The originals of 

this documentation are found in ths archival materials of Canada 

in Ottawa. Footnote references which are contained in this 

submission have relied extensively upon research previously done 

iacLudLog a report pEeparsd by Dr. John L. Tohias Lox the 

Federation of Saskatchewan Indian Nations. The claimants believe 

that the iootnotr references are accurate but have not had the 

financial resources to verify such footnotes in all cases. 



I HISTORIChL FACTS 

The facts, which the band submits are relevant to the claim, 

are briefly sunrmasizsd as Eollous: 

1. The Nikaneet Band [as it is now known1 joined Treaty No. 4 

in 1874 under the leadership of PI-ontmnn or Poremost m n .  

Although some of the internal documentation of the 

Department of Indian Affairs and NQrthern Development (the 

oepartmentl suggests that Foremast M n  war associated with 

the Kakuwistahaw  and, the band's view is that Foremost Umn 

was the leader of a separate band. At the tlme of signing 

of ~reaty NO. 4 Foremost nan was  not in Qu'Appelle but was 

in the west in the area around Cypress  Hills. 

2. Under the terms of ~raaty NO. 4. Indians were promised 

annual cash payments in the following terms: 

.AS soen as possible after the execution of this Treaty, 
uer najesty shall cause a census to be taken of a11 
Indians inhabiting the tract hereinbefore described, 
and shall, next yea., and annually afternards for ever, 
cause to be paid in cnzh at soms suitable season to be 
dvly notified for M a t  purpose, within the territory 
ceded, each Chief $25.00; each headman not excesdlng 
four to a band, 115.00: and to every othar Indian man, 
w-n and child. $5.00 per head) such paymant to be 
made to the heads of families for those belonging 
thereto, unless for soma special reaaon it be found 
objectionable.. 

The Treaty also included terms for the provision of farm 

implements, equipment and other supplies. 2. 

3 .  It is clear from records at the Department that Treaty 

payments were made to Foremost Man's band in 1881 and in 

1882. According to the Departrent's records the annuity pay 

list for 1881 shoved a band consisting of 4 2 8  persons 



receiving Payments. In 1882, tho pay list shwed 340  

persons a. having been paid. '. 
4 .  After 1882, annual payments ware not made by the Departnmt 

until they were reemad in 1968. 

5. Following 1882, various reasons were advanced by the 

Department for not making payments. Emever, these reasons 

appear to relate sither to the expense of administering a 

single reserve in the area or the view of some that the 

presence of the b d  in the Cypress Hills near the 

Canadalunited States border might cause an international 

incident. 

6. It is clear from the Department records that Foremost Uan 

had been promised a reserve in 1881 and in 1884 still was 

pursuing his solestion. 5 .  

7. Promises were made to establish a rsserva if the band moved 

north and pressure was put on tha band, particularly 

rollawing the Riel rebellion in 1886. It is apparent that 

Commissioner Dordney was of the view that the band should be 

offmrsd a reserve near Laat muntain. Comission Deedney 

was not successful in obtaining aqrasment from the band on 

the relocation and was not authorized to carry out his 

alternate plan of jailing the Chief in an attempt to force 

the band to move. 6. 

8. It is apparent that the band remained as a unit, their 

numbers in fact increasing by the addition of other Indiana 

dissatisfied with their Chiefs or reaerve.. %%is larger 

group appears to have divided into two with one group 
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centered around Medicine Hat. The second group however 

remainad with Poreaost Uan in the Meple Creek area. '. 
9. It is clear from the Department's tiles that the local 

population around Maple Creek regarded Foremost Man's band 

ae an Indian band. In Fmbruary, 1896, a petition was 

forwarded to the Minister of the Interior asking that the 

band be given a reserve in the Cypress milla promised to it 

in 1881. 9 .  

10. In 1906 the Indian Commissioner, David Laird, suggested the 

establishment of a reserve near the Haunted Police barracks 

in the cypress mills. lo. =he Department however followed 

the recormendation of agency Inspector Campball to the 

effect that so long as the band remained inoffensive to the 

settlers and no complaints were heard, no action should ba 

teen. 

11. Frank Pedley. then the neputx superintendent General of 

Indian Affairs. in a Letter to nillinm Graham, Inspaator of 

Indian Agencies in the region, acknowledged that there were 

members of the band who ha6 not been allocated lands. This 

core.spondenas reads, in part, as follous: 

.... these appear to he of two classes, vis, some who 
helong to bands for whom zeservea had been provided in 
the past, but have refushd to live thereon, and some 
for whom no such provision has been made.. 

"...With regard to tho Stragglers for whom lands have 
not been already provided. and the others if it should 
be deamed advisable to let them all keep together. the 
question presents itaelf as ta where and what quantity 
lands should be allocated to them, and this would seen 
to depend largely upon the maens by which they propose 
to earn their maintenance in the event of their being 
willing to take up agriculture, sto. The further 
question arises as to whether they would require a 



farming instructor and what aseistance in the form of 
eationa. implements, sts.. ate. would be necessary. of 
Course the pybere zn each olaris have to be 
ascertained: 

It ie submitted that thin cfrrrspondence establishes clearly 

that the Department wag aware and recognized there was a 

separate band which had not been allocated lands. The 

correspondence also clearly establishad the fact that 

fuming equipment and implements promised under the Tremy 

had not been provided. 

12. On August 2, 1913, an Order in Council was passed setting 

aside Sections 2 4 ,  25 and a portion of Section 26 in 

~ o v n ~ h i p  9, ~ a n g e  25, w 3rd ueridinn, far the Uaple Creek 

Band. This action was t d e n  in spite of the objection of 

Inspector ~raham rho continued in his efforts to have the 

band moved north. 13. 

13. From about 1925 until 1968, it appears that the Department 

rimply took the view that the people on the Maple Creek Band 

vaee not Treaty Indians and refused on that basin to provide 

asaistanss. 14.  he basis tor thie new view by the 

Department appears to defy both historical fast and logic. 

14. Between 1925 and 1944 little w a r  done tor the band. In that 

year the superintendent of 1ndim Agencies, a Mx. 

Christianson and Sargeant Fleming of the Royal Canadian 

Mounted Police began efforts to acquire additional land for 

the band. 15. Their efforts were however unsuccessful. 

15. Beginning in 1955, Department officials and a local member 

of Parliament. Iryin Studer, again requested that additional 

lands be provided to the band. 16' This resulted in tha 
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addition of some lands by Order in council passed on 

January 10. 1958. 17. 

16. In the 1960s, the Department again reviewed the history of 

the band and properly concluded that the Nikanest Band were 

Treaty Indians. In 1968 band members began to receive 

annuity payments. 

17. Given the Department's refusal to maintain pay lists since 

1882, accuzate astimates of the band's population throughout 

the period are difficult. It is clear however that from a 

high 428 persons in 1881. the population of the ban6 

declined. The Department's pay lists for 1882 showed a 

significant decline to 300 persons. In Octobsr, 1908, 

Inspector Graham reported to Frank Pedley that the band 

consisted of approximately 89 persons. 40 at Medicine Hat. 

30 camped at m p l e  Creek and 19 more rravelling. The 

POPUlation in October, 1914. was Zecozdad as being 21 

families totalling 81 persons. 19. A population figure of 

80 persons is referred to in wril, 1915. 20. BY 1924 the 

population totalled approximately 60 persons, a number which 

appears to remain relatively constant until about 1944. 21' 

By 1957 the band had increased to 78 persons with further 

increases by 1963 to a total membership oof. 101 individuals 

of which 83 were ordinarily resident on the reserve. 

18. I\ review of correspondence found in the Archives (R.G. 10, 

Volume 779, P i  27140, of the Headquarter's files, 

Department of Indian Affairs) confirms that annuity paymente 
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were not made nor were farm iaplemonts or supplies provided 

as was required by Treaty No. I .  

19. Until the passage of the Order in Council creating the 

reserve in August. 1913, the band did not appear to receive 

any government assistance whatsoever after cessation of the 

annnity payments in 1882. 

20. Since the establishment of the ressrva in 1913. a permanent 

population has been maintained. The reserve itself is 

however of poor quality and unable to sustain the presant 

band membership on an economic basis. A description of the 

original reserve lands is set out in correspondence sent by 

Sergeant Fleming to Superintendent Chistianson and in 

Christianson's reports to the Department. Excerpts from 

that correspondence include the following coment.3 

.All of Sections 24 and 2s  and the NE of 26, all in 
T-ship 9, Range 24, W 3rd Meridian, this land is 
covered by scrub poplar appeoximately 2% and has 
practically no grazing land thereon, and no hay land 
whstrosver. It has one good epring in the southwest 
corner of the southwest quarter of Section 24, which is 
located in the southweat corner of the reservation 
proper. The land is on the north slope of the Cyprsss 
Bench, is extranaly rough, and rocky, and even if 
clmrrrd is not fit for agriculture. It is located 
between two portions of the east block ot ths PoreBtry 
Reserve - (Birch Creek Rpnger Station) and is only 
suitable for grwing bush. 

.Thie band has no cattle whatsoever. for different 
reasons, these being that they have no range for them, 
also no hay land on which to put up feed for them, also 
that the reservation is such that they could not live 
On it the year round, having to go out to work to 
obtain a living, therefore the stock could have 
practically no attention: 

"I do not know who picked it out but I do know if they 
had looked a11 over western Canada they could not have 
found poorer land for a reserve than these Indians 
have: 
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'The whole reservation as it how stands would no mare 
than keep the ordinary white f-ily yet we hayq.sirty 
Indians trying to eke out an existence on it: 

21. In 1957. Regional Supervisor Jones wrote to the Department 

in the £allowing tarmsi 

"...It is physically inpossible for this band of 
Indians, numbering 78, to even exist on their pressnt 
reserve of 1,440 acres comprised for the most pazt oE 
barren hills, rocks and coolies, which affords little 
more sustenince than is rcquikd to graze a mere 
handful of livestock." 

"...at the present tima, this hand of Indians have 
nothing ercepf an above-average amount of intestinal 
fortitude: . 

22.   he fact that the band suffered extreme hardship in 

obtaining access to facilities off the resarva is also 

evident in this report where it is noted that it was not 

until 1955 that the children of hand members ware admitted 

to 10581 schools. 

23. TO thin day, the b a d  faces enormous problems in attempting 

to maintain it6 pembers. There are few jobs on the T e P e N B .  

The land itself continues to be ingapable of supporting 

economic activity to an extent which can benefit more than a. 

vary few band members. The v a s t  majority of hand members 

seeking employment are forced to look off the reserve. The 

sitution can only improve if the band obtains land which can 

be used as a hasis for farming. ranching or other 

antorpriaes. 
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Under the terms of the Native Claims Policy Canada has 

recognized 'outstanding business between Indians and government 

which for the eake of justice, equity and prosperity now must bc 

settled without further delay." Included within the policy under 

the heading 'Laweul Obligation" is the following: 

Lawful obligation m y  arise in any of the following 
~izC-StanSes: 

( il =he non-fulfillnent o t  a Treaty or agreement between 
Indians and the Crown. 

(iil The breach of an obligation arising out of the Indian 
g or other statutes pertaining to Indians a n i  
regulations thereunder.' Ipags 2 0 )  

It is the band's view that its claim may be supported under 

both of the foregoing heads. 

In addition, since adoption of the Native Claims Poliq, the 

Suprema Court of Canada in decision of Guerin v. Her Raiest~ M e  

Queen has recognized that the Crown owes a fiduciary or trust 

obligation to Indians and Indian bands. It is the band's view 

that the sircumstances of this case disclose a breach of that 

duty, be it categorized as a fiduciary duty or trvst obligation 

towards the band and its membera. 

It should he beyond dispute that the band led by Prontmn or 

Foreloost m n  war entitled to the benefits of Treaty No. 4. The 

Department acknowledged his and the band's statue following the 
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signing of Treaty NO. 4 by making annuity payments in la81 and 

1882. 

The Department's conduct following that year cannot change 

the nature of its obligations. In fact, the reasons suqgested by 

the Department over the years to justify its treatment of the 

hand cannot be supported. 

A further recognition of the band as e band entitled to 

benefits onder both Treaty No. I and under the terms of the 

Indian Act is found in the establishment of the reserve by Order 

in Council in 1913. Having established ths rssems it is 

d1fTioLllt to underetand the denial of further benefits to the 

band and its members. 

The Department in the 1960s conducted a review of its 

records and has, since 1968, recognized the hand as a separate 

band. 

It is beyond question that the band was entitled to receive 

benefits due to a band undar the Treaty and the Indian Act tor 

the period from 1882 until payments were resumed in 1968. 

On the basis of the facts outlined herein and other 

documentation within the Departmsnt's records, there would appear 

to be little question as to the validity of the band's claim and 

an to its right to receive compensation. 

With respect to the hand's claim bared upon either breach of 

trust or breach of the cmwn's fiduciary obligation, the Supreme 

Court of Canada in the & decirton has clearly held that in a 

legal sense the Crown may be held liable for damages should it 

breach the duty w e d  to tha Indian people of Canada. In this 
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instance, vhether the obligation be categorized as one of a 

fiduciary obligation or one of trust, the actions of the Crovn 

to'-ards the band and ita members "auld clearly sugqast a breach 

of the obligation. 

The Crovn initially recognized its duty towards the band by 

making Treaty payments. Subsequent recognition of the band's 

status can be found in tha repeated attempts over periods in 

excess of forty years to have the band relocated. Finally, even 

after establishment of the reserve n-ar nrpls Creek, it appears 

that the Department treated the band and its members as if they 

veee not Treaty Indians Lor a period in excess of forty years. 

The actions of the Department tovards the band con beat be 

sumonarized in the langnage adopted by Dixon, J. (as he than was) 

in tha Guerin decision where ha described the actions of the 

Crown towards the Uusqueam Indian Band as being unconscionable in 

nature. 

While the -n decision ie one dealing vith a surrender of 

lands, the reasoning applied in that case can, nonetheless, be 

applied to the Nikanest Band's claim. under Treaty No. 4 ,  the 

band gave up its claim to large tracts of land in return for 

certain pfomises. It is clear from a revier 05 the hist~ry of 

the band that the government (for reasons vhich suited itself) 

did not fulfill the terms of the Treaty. 

Further, the scheme set forth in the Indian Act places the 

C z o m  in a pre-eminent position to control the lives of Indiana, 

their ressnrss, their property and their 00-rce. While the 

preciee nature of the obligation of the C r a m  under the Indian 
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A c t  might he debated, the total abdication of the Department's - 
rarponsibllltY as in this case must e s e u l t  i n  t h e  validation of 

the band's c l a i m  it the N a t i v e  C l a i m s  Policy is t o  have any 

meaninq at all. 
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111 CONCLUSIONS 

It i s  submitted tha t  the claim of the Nlkaneet Band No. 16OA 

i n  c l ea r ly  outlined i n  t h i s  submission and i n  material i n  the 

possession of the Departmant. The Departloent has been aware of 

the  nature and sxtent of the band's claim fo r  many years. 

The hand therefore asks t h a t  the minister take steps t o  

val idate  its claim as quickly a s  possible. Although the band 

believes tha t  tho value of i ts  claim is  eubatantial, it 

recognizes t h a t  some addit ional  work w i l l  be required pr ior  t o  

presenting a f u l l  and detailed claim E a r  compensation. The band 

would ask t h a t  upon validation of the  claim, access be granted 

fo r  funding t o  more accurately determine t h e  extent of the  

compensation which should be negotiated. 

The hand and its s o l i s i t o r s ,  Xessrs. Olive, Wallsr, Zinkhan 

c Waller, are prepared t o  meet you and your o f f i c i a l s  a t  your 

convenience and t o  a s s i s t  i n  any fur ther  research which pay be 

required i n  order t o  val idats  the claim. lur early response i n  

t h i e  regard would be appreciated. 

A 1 1  af which is  respectfully submitted on behalf of the band 

t h i s  - day of February, A.D. 1987. 

NIWEET BAND NO. 160A 

Per: 
chief Gordon Oakes 

Pee: 
John Oakes. Councillor 

Peri 
Larry Oa*os,  Councillor 
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APPENDIX B 

GOVERNMENT OF CANADA'S OFFER TO ACCEPT CL4IM 

Chief Lany Oakes 
Nekanettt First Nation 
P.O. Box 548 
MAPLE CREEK SK SON 1 NO 

WITHOUT P R E J U U  

Dear Chief Oakes: 

On bahan of tno Government of Canada and in acmrdanm wnn me 
specific Claim Polcy (SCP). I offer to a-pt me Nouneel Flmt Natlon's 
INFNI aorimmrral and smmunmon and Mne bensnts dam unaer 
?ma& N6.4 for nsgouakn of a settlement, as set et below. 

For me purpose of negohatans end w i n  the msanlng of me SCP. Canada 
a-pe mat the NFN has suffidently estebllshed mat Canada nas a lawful 
obi gabon respect to me provlrlon of apricullural benefrs and ammunltlon 
and twlne under Treaty No 4 

The rettlemanl of lhis dalm w.11 be dons In acmrdanm with Canada 6 SCP ea 
outllnea In me book Outslandtng Busnssr Any offer of cornpensallon wlll be 
guided by me mmmsauon uitslla ouatned in Ouistand,ns Buslnss as 
follows 

II As e m r a l  mle. a daimant band MaU bs conmensated far the ' 
loas i h u  lnrurrod and me damages H has suffered as a 
mnasquenca el  me broach by me fedora1 government of lli 
lWl obloiltlons. This mmDensaUon wlll bs bared on legal 
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2) Any mmpensation paid in respect to a claim shall take into 
a m n t  any previous expenditure already paid to the 
daimant in respect of the same daim 

The NFN daim is the first agricultural benefits daim Canada has accepted 
under Treaty No. 4. and is the first historical daim for agricultural benefits 
accepted by Canada. In order to better prepare for negotiation, Canada must 
conduct further work on compensation requirements. We regret this further 
delay, but hope to be in a position to inltlate the negotiation pmcess early next . 
year. 

The steps in the negotiation pmcess which will be followed include: 
negotiations towarda settlenknt agreement; drafing of a settlement 
agreement: mnduding the agreement: ratifying the agreement: and finally, 
implementation of the agreement. 

Throughout the claims pmcess. Canada's files, including all documents 
submitted to Canada mncemina the claim, are subject to Access to 
Information and Privacy legislation in effect. 

All negotiations are mnducted on a 'without prejudice' basis. Canada and the 
NFN &knowledge that all communications, whither oral, written, fonnal or 
informal, are made with the intention of enmuraging settlement of the dispute 
behveen the DarUes onlv. and are not intended to mnstiMe admissions by any . . . . 
party. 

The acceotance of the daim for neootiations is not to be intemreted as an 
admission of liability or fad by ~en ida .  In the event that seltiement cannot be 
reached and litigation ensues. Canada reserves the right to plead ell defences 
available to n. including limitation wriods. laches and lack of admissible - 
evidence. 

In the event that a final settlement is reached, the settlement agreement must 
contain a release fmm your First Nation ensuring that this dalmcannot be 
reopened. As part of the settlement. Canada will also require an Indemnity 
from your First Natlon. 

..A 
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If yw have any questions or amems W i d  you wish to raise prior to the 
initiation of ~ a t i o n s ,  please d a d  h e - M a r k  Robinson, Diredw, Policy 
end FtesaarCJlh (819) 9551987 

NAssis%r,t Dew]  Minister 
Claims and Indian Government 

c.c.: mas Wsller 
Jake T001WSlS 
Bill Bemhardt 
Audrey Stewar( 


