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On behalf of the commissioners and srafi of the lndian Claims Commission, we are pleased 
to present this second volume of the Indian Claims Commission Proceedings. Pan of 
our mandate is to offer "advice and information" to the Joint Assembly of F i t  Nationsf 
Canada Working Group. Ihe Joint Working Group on Specific Land Claims was set up to 
review and make recommendations on changing the land daims policy and process; a 
protocol demibiog its role was signed in July 1992, and its mandate expired inJuly 1993 
with no agreement reached. Smfe that time there has been no special forum to discuss 
land claims issues, and no progress appears to have been made in reforming policy or 
process. The Commission is now in its fourth year of operation, and, as a result of the 
planning conferences, community sessions, and inquiries, we have acquired much valuable 
information and understanding of both policy and process. We should like to ensure that 
we all beneft from that knowledge. 

In October 1993, a few months after the Joint Working Group's mandate expired, a 
new government was elected on a platform that included land reforms for F i t  Nations. 
For many reasons, an opportunity now e m  for a meeling of minds, therefore, this volume 
is devoted to the issue of land claims refom We urge all to read and consider the material 
contained in these pages so that we can move on to new and workable solutions. 

lbe issue begins with a paper prepared by the Commission which traces the path that 
has brought us where we are today. It sets out the historical background to land issues, 
desnibes the origins and activities of the Commission, and d i s s e s  the failure of the 
Joint Working Group to achieve its task It is followed by independent papers written by 
lawyers Art Durocber and Muy Ulen Turpel for his SSpecial Issue. lbey dixuss the different 
processes available for settling land disputes, drawing on examples from diierent parts 
of the world, and the legal issues involved in the land claims process. We should like to 
thank Ms 'Ibrpel and Mr. Dumher for their contributions to this debate. 

Reprinted in this isnre are two other doaunents. The "Draft Recommen&ns Prepared 
by Neutral," dated June 25, 1993, sets forth the Joint Working Group's discussions and 
indicates where and how the pa~hes disagreed ihe "Lhwion Paper Regarding F i  Nation 
Land Claim," dated 24 September 1990, was prepared by the Indian Commission of Ontario 
and it sets out the issues at that time. 

Much d i i i o o  concerning the reform of the S p d c  Claims Policy has taken place 
over recent years; little of fundamental importance has been accomplished. We hope that 
these materials will promote a resumption of debate, and debate at a knowledgable and 
useful level. There is an urgent need for reform of the Specific Claims Process to provide 
a fair and accountable land claims process for F i t  Nations and indeed for all Canadians. 

Daniel J. BeUegarde 
Cdhair  

P.E. James Prentice, QC 
Cdhair 
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This discussion paper is meant to stimulate discussion. The Indian Claims Commission is 
concerned that, since the mandate of the Joint Working Group WG) of the Assembly of 
First Nations and the federal government expired in July 1993, no specialized forum has 
ex&d for First Nations and Canada to discuss the reform of land daims polides and processes 
As a result, little progress has been made on these issues for some time. 

In an attempt to revive serious consideration of these critical issues, we have commis- 
sioned two papers on land daims reform, one from Mary EUen Turpel and one from An 
Durocher. Both papers are included in this volume of the Proceedings, along with criti- 
cal background material: the Indian Commission of Ontario's 1990 Discussion Paper 
Regarding First Nations Land Claim, and Neutral's Draft Recommendations from 
the JWG. The 1990 First Natiuns Submission on Claim was reprinted in volume 1 of 
the Proceedings. 

'This Commission has a mandate at present to provide advice and guidance to Canada 
and First Nations on how to reform and improve the existing system. In our view, we can 
assist Canada and F i t  Nations in the land claims refonn process by facilitating negoti- 
ations, providing advice based on our experience to date, and by mediating when and if 
required. If we are to avoid further violence and bloodshed over unsettled land claims 
in Canada, we must act now, before the next confrontation. 



PART I 

HISTORY 

Contact 
Land disputes between North American Indians and European immigrants developed 
shortly after the arrival of the first settlers and continue to this day. The settlers found 
organized, sewgoverning communities that were using the lands and resources of this con- 
tinent in a sustainable way, in harmony with nature. Many of these communities were, 
in some ways, more sophisticated than the socalled civilized newcomers. The government 
of the Five Nations Confederacy (now Six Nations), with its complicated system of checks 
and balances, was studied by Benjamin Franklin and used, in p w  as the model for the 
government of the United States.' Similar examples of the sophistication of F i t  Nations 
are numerous but, unfortunately, not well known. 

What the Indians did not have was gunpowder, iron and steel, alcohol, and, most 
disastrousty, any resistance to European diseases. Estimates of the population of North 
America prior to contact are in the vicinity of 18 d o n .  After the anival of the Europem, 
approximately 95 per cent of North American Indians died, over 130 years, of diseases 
such as measles and tuberculosis2 Waves of epidemics swept the continenf leaving the 
Fist Nations decimated and vulnerable to European powers bent on colonization. The 
impact of disease should not be underestimated in the taking of North America 

Another important consideration in the history of Indian and settler land dealings is 
the huge cultural gap between the participants to the various treaties and land "sales." 
Although it is improper to generalize about First Nations' cultures, as they are all unique, 
most First Nations had no concept of land "ownership" as such. They believed that they 
were placed u p n  the land by the creator to care for the land and those things that can- 
not speak for themselves. How can one sell something one does not own? It would appear 
that F i t  Nations more often believed they were entering into agreements toshare the land 
with the newcomers. 

The Royal Proclamation 
By the mid 1700s, as the European powers fought each other for control of North America 
(with various Indian tribes playing strategic roles as military allies), the colonies in New 

' AM. Gibson, Ihe A M a n  Indian (Healh and Campany, 1980), 580. 
Thomu R. Berger. A Long and T d k  Shadow (Vancouver ~ o u g l u  s Mdntyre, 1991). 33. 



A F A I R  A N D  E Q U I T A B L E  P R O C E S S  

England and New France began to expand. Problems developed over the haphazard, and 
often fraudulent, way in which settlers acquired land from the Indians. Things came to 
a head during the summer of 1763, when the Ottawa warrior Pontiac led a series of devas 
tating raids on interior trading posts in which more than 2000 people were killed.' 

Quebec had fallen in 1759, and the French had capitulated to the British at Montreal 
the following year. At the wndusion of the Seven Years' War, the European powers signed 
the Treaty of Paris in 1763. Britain gained control of most of the continent, east of 
the Mississippi, hom Hudson Bay tn the Gulf of Mexiw. In response to the new situation. 
King George IU issued the RoydProclamation of 1763. That proclamation, which dealt 
with the administration of Britain's new lands, also set aside most of the interior of North 
America as lndian Tenitoly. In addition, the RuyaIPmclamatwn established a procedure 
for the surrender of Indian lands which is still in place today (in a modified form, set out 
in the lndian ~ct".'Ihat process was established to prevent the "great Frauds and Abuses 
. . . committed in purchasing Lands of the Indian~"~ by forbidding private persons from 
pnrchasing Indian land. Instead it required the following procedure: 

if at any Time any of the Said Indians should be inclined to dispose of the said Lands, the 
same shall be Purchased only for Us, in our Name, at some public Meeting or Assembly of 
the said Indians, to be held for that Purpose by the Governor or Commander in Chief 
of our Colony respecfively within which they shall lie;. . ." 

This process effectiveiy interposed the Crown between the settlers and the Indians by 
preventing the sale of Indian lands to anyone other than the Crown. It was, therefore, 
the beginning of the Crown's Wciq obligations to the Indians,' and of the treaty 
process as well. 

Treaties 
Most of the treaties in the Maritime provinces and in Quebec are "peace and friendship" 
treades, more wncemed with milimy alliance than land There are more than 30 different 
treaties covering the Great Lakes basin entered into between 1763 and 1850. The prairies 
were settled though the "numbered treaties, entered into between 1870 and 1921. The 
adhesion to Treaty 9, covering most of northern Ontario, was entered into in 1929. For 
several reasons, including a reluctance to pay for Indian land, most of British Columbia 
is not mvend by treaties. A modem treaty-making process commenced m Briah Columbia 
in 1992 with the creation of the British Columbia Treaty Commission. The current 

3 (:rag Brow d. 7 k / U u r h o t p d H n r ~ n . ~ , / h ~  tTon8ntu h h r  L <rrpn k lmsr  I'1X7I 19, - IPU~U".AC.I, IC$C 1985, c 1.5 ,, S--<I 
i XqalP!m-hmlu,n, a, xt oul m 1hr.innuOrldlnrlmn.icL / t W  CYJ lilunna l r d  l l~uluy (Tonlnlrr h u r U .  

I*HI 1% 
~~ ~ 

hid.. 180. 
7 For a detailed analysis ofthe Cmwn's fiduauy obligation,! to Lndim, please refer to M u y  Wlen Wpels paper 

included in this volume. 



negotiation of comprehensive daim in the Northwest Territories and the Yukon are also 
examples of modem treaymaking. 

'the Crown did well by this special process. It purchased Indian land at low value, 
and then resold it to speculators, who in turn sold it for a further profit What Little Imd 
had been "reserved" for the Indians pursuant to the Wes was also coveted by the settlers 
Utilizing the surrender provisions of the lndian Act, vast tram of land were taken away 
from First Nations reserves all moss Canada, especially during the period from the inwe 
duaion of the Indian Act in 1876 to the Second World War. Many people profited during 
this period, few (if any) were Indians: 

Sigdcant Crown revenues were generated by the purchase of lndian lands at minimal 
cost and subsequent resale to spailators. However, Indian lands were often improperly taken 
and sold; Indtan moneys too often went missing or were invested in improvident schemes; 
treaty promises were ignored (ahvays excepting, of course, the Indians' promise to cede 
the land)? 

Confederation 
prior to Confederatioh lndian claims could only be advanced by petition to the Crown, 
with no right of appeal. After 1867, First Nations could do little more, except complain 
to their Indian agent There were various commissions and boards, which lwked into issues 
regarding lndian lands. Most dealt with federal-provincial jurisdictional disagreements. 
Some of those, like the St Cafherine's Milling9 case, ended up in the highest Court in the 
land (then the Judicial Committee of the Privy Coundl in Britain). This case was the most 
important Indian land rights decision in Canada for decades, even though no Indians were 
before the Court. 

As a result of this case, the provinces of Canada obtained control of all the lands 
within their boundaries that the Indians had ceded by way of treaty to the federal Crown, 
or to the British Crown before 1867. Those treaties contained solemn promises made to 
the Indians regarding the right to hunt and fish and the right to continue their traditional 
pursuits, for "as long as the sun shines and the rivers flow." It was, not long, however, 
before the provinces were enacting game and fish laws that abrogated treaty rights (as 
decisions such as Sparrow" have determined). 

Following the First World War, returning lndian veterans began to demand justice on 
land issues. A growing number of court applications sought to redress the way in which 
lndian land had been taken. f i s  led the federal government to amend the Indian Act in 
1927 to make it illegal for an Indian Band to raise funds to retain legal counsel to litigate 
a land claim. These provisions remained in effect until 1951. 

8 lndian Commission of Ontario, Dir&n Popw Regording Firs1 Notion land C&im (Toronto: ICO, 
September 24, 1990), 6.  

9 St Colkmine$MJIin ondLwnbw Company r! R (1888) 14 AC 46 (PC). 
LO R a Sparmu, [1990f1 SCR 1075, [I9901 3 CNLR 160. 



F i t  Attempts at Claims Resolution Proms 
After the Second World War, Canada recognized that it must address "the Indian prob- 
lem." For over 100 years, law and policy directed towards Indians had been built upon 
the premise that Indians were a disappearing race, doomed to extjncfion as a d t  of disease 
and asimhtion By fhis time it was becoming appmnt that this premise was mistaken 

Joint committees of the Senate and the House of Commons, in 1946-48 and again in 
1958-61, recommended the mation of an Indian Claims Commission. Draft legislation 
was prepared and tabled in 1963 and again in 1965. Like the American Indian Claims 
Commissioq this commission would have had courtlike powers and would have been able 
to "hear and consider" five classes of claims.'' The draft bills died on the order paper. 

The W t e  Paper 
In 1969 the federal government tabled a White Paper." It maintained that aboriginal 
title claims were "too vague and undefined" to be dealt with. Treaty rights were to be 
abolished, along with the concept of a "status" or "treaty" Indian. Only hwfd obligations 
of the Crown would be fulfilled, with the assistance of an Indian Claims Commissioner. 

The White Paper was not well received by Indians. The backlash it sparked helped to 
solidify the growing lndian rights movement of the time and assisted in the development 
of the National Indian Brotherhood, now the Assembly of First Nations. 'Ihe government 
backed away from most of the recommendations contained in the Wlute Paper. 

Development of Current Policy 
It was not until after the 1973 Supreme Court of Canada decision in W 3  that Canada 
began to take native claims seriously. In a 3-3-1 split decision, three justices found that 
"aboriginal title" was a legal entity that had to be addressed by Canada Shortly there. 
after, negotiations commenced on "comprehensive claims" (those claims dealing primarily 
with unextinguished aboriginal title). The James Bay Agreement in 1975 was the first 
settlement of its kind. 

llw Office of Native Claims (ONC) was established in 1974 to negotiate land claims 
settlements with F i t  Nations. It is part of the Department of lndian Affairs and Northern 
Development (DIAND), and reports to the deputy minister. Over time, policies with respect 
to native claims were developed in a piecemeal fashion by Canada During the 1970s and 
ear& 1980s many approaches were considered and many reports were written. In a report 
commissioned by and for the ONC in 1979, Gerald V. La Fares< QC (now a justice with 
the Supreme Court of Canada) recommended that an administrative tribunal he ueated 

Bill C-123,AnAcI lo Pmvide for ihs&&n ofIndian Claim. 3rd Sess.. 26th Par!.. 1961 



through legislation to deal with specific land claims (those relating to the administration 
of Indian land and assets and the Eulfilment of treaties): 

This dependent body should for all practical purposes be a specialized cow but with 
Dower m adopt d u r e s  and practices suitable to its pvticular functions. Its jurisdiction 
should eaerd b&nd daims now enforceable in a court of law to encompass those arising 
out of h e  hwomble treatment that should be accorded the Indians by the government in 
addition a number of tshnial mles. such as limitation oeriods and certain rules r e a h a  " " 

the &bility of evidence, should'be removed or relaxed to permit substantial justice in 
the settlement of l n h  Cllims." 

R e  government did not establish an independent body. Instead, Canada retained the 
practice of party-[@party negotiations, amalgamated its various policies on land claims, 
and then published two booklets, one in 1981 and the other in 1982, delineating govern- 
ment policies and procedures for dealing with native claims. Ihe  k t  was In AU Fairness, 
setting out the policy on comprehensive claims. The second was Outslanding Business: 
A Native Claims Policy, dealing with specific claims. Despite more than two decades of 
relentless criticism, both policies remain in effect today, almost unchanged. 

LAND CWMS POLICY: DIFFlCULTIES AND INEQUITIES 

For a comprehensive examination of the problems with the 1982 policy Ontstanding 
Business (the Policy), please see the September 1990 Discussion Paper Regarding First 
Nation Land Claims prepared by the Indian Commission of Ontario (printed below), and 
the December 1990 EirstNaEions S u b m M  on Claims, prep& by the Chiefs Committee 
on Claims (reprinted in ICCP 1). The following is a brief o v e ~ e w  of the major difficulties 
and inequities that have been identified to date. 

Artificial Distinction between Comprehensive and Specific Claims 
From its d o %  the distinaion between the two types of daims has caused gmt controversy: 

A fundamental difference between the federal government and First Nation perceptions of 
claims is the d d a l  division of federal policies into "spenfic" and "comprehensive" claims. 
Two narrowly defined policies have been developed which are inadequate to meet the 
needs and priorities of First Nations. Most First Nations view their claims within the greater 
context of mnstitu~nally protected aborignal and treaty rights, and their political relationship 
with the rest of canadz" 

'. 1,crdd P La t<8r61 R?pn ou &adllmmauvc Pnrrrxs for the Rru,.uuun "1 Spr~n. Imd l l m i  iOll3ul 
DIIVD.  147v, (unpuhltihedl 

1' \..crnhl) 01 Flnl Vas,,t, I FV ,  1.hlyw ojkkrol tior&mmmr Land (bxmj I'u1t.w~ <Ultdwa \FN 
3UgUlil IW, 



Canada has recognized dilficulties with the distinction and has developed a third cate- 
gory, "claims of a third kind," to deal with claims that do not fit neatly into either category. 
The federal Liberals, in their 1993 Red Book, promised to do away with the distinction 
between claims.'6 

Contlict of Interest 
'Tlrere are many distinct conflicts of interest inherent in the present claims policy. Most 
of these arise from the fact tha< when a claim is brought forward, Canada is the accused, 
the banker, and the judge and jury. To further complicate matters, Canada stands in a 
fiduciary relationship to the claimants. It is difficult to imagine a better example of the 
meaning of the phrase "conflict of interest," as David Knoll pointed out in 1986: 

[T)he most fundamental critidsm of the 1982 claims policy is that Canada still remains the 
ultimate adjudicator of claims made against it. This has been a constant criticism of 
the Federal Government's native claims policy which they have repeatedly ignored. The 
Federal Government remains the ultimare determiner of what claims will be funded, validated 
and accepted for negotiation. No appeal is available except to commence an action through 
the Courts. There is not even the least effort to preserve the image of neutrahty. Tnis situa- 
tion, more than any other, is what condemns ttus policy and process to be viewed as biased, 
arbitrary and unfair.'' 

Any meaningful reform of the system must address this fundamental flaw. The federal 
Liberals have promised to neate an independent claims body. Properly structured with 
an appropriate mandate, it could solve some or all of the perceived problems with respea 
to conflict of interest 

Lawful Obligation 
The concept of lawful obligation originated in the 1969 White Paper and found its way 
into the Policy, as the central concept: 

The government's policy on specific claims is that it will recognize claims by Indian bands 
which disclose an outstanding "lawful obligatio%" i.e., an obligation derived from the law 
on the part of the federal govern men^'^ 

'"~lberal Party of Canadq Creatrn OpporluniQ: n2e Liberal Planfir Canada (Ottawa: liberal Party of 
Canad% 1993) (known as the ~dBmk]. 
David Knoll, "Unfinished Business: Treary land Entitlement and Surrender Claims in Saskatchewan" (1986) 
[unpublished], 15. 
Ouklanding Bun'nes, 20. 



The policy is prepared to go "beyond lawful obligation" only in the following rather 
narrow circumstances: 

i) Failure to provide compensation for reserve lands taken or damaged by the federal 
government or any of its agencies under authority. 

ii) Fraud in connection with the acquisition or disposition of Indian reserve land by 
employees or agents of the federal government, in cases where the fraud can be 
clearly dem~nstrated.'~ 

"Lawful obligation" as the basis for a valid claim falls short of the test of a fiduciary, as 
is now set out in law, as was stated by the AFN: 

federal land claims policy aiteria are inconsistent with the developing law on aboriginal 
rights in this counuy. Landmark cases such as the recent Cuerin (1984) and Simon (1985) 
&ions are i p r e d  in the uiteria for its comprehensive d a b  policy. . . . In S p m  (1990) 
the Supreme Court of Canada said that W o n  35 of the Co~tilution Act, 1982 is a solemn 
mmmiunent IO aboriginal peoples which must be given meaningful content by government 
legislatbn, practim and policies. The federal government has yet to respond in any &dent 
manner to the requirements delineated in these decisions.20 

The above criticism was written in August 1990. More than four years later it is still 
valid. The basis for the policy must be brought up to date with current law. 

Fiduciary Obligations 
The topic of fiduciary obligations is considered at length in Mary EUen Turpel's paper. Many 
critics would seem to prefer this concep4 rather than "lawful obligations," as a basis for 
a claims policy. 

Compensation Negotiations 
Even when a First Nation is able to convince Canada that it is owed a lawful obligation, 
the present process for negotiating compensation, as well as the compensation criteria 
themselves~' leave much to be desired. The criticisms of process and criteria include: the 
"discounting" of claims in ways that many believe are arbitrary; the refusal to recognize 
"special value" to a claimant; the way in which the negotiations are funded; the length 
of time the negotiations can take; "take it or leave it" offers; and the amendment of the 
Policy to include the concept of "technical breach in a way that could lead one to conclude 
it was done to defeat a particular (expensive) claim.22 

' 9  %id. 
20 AFN'sCrinquS, 6. " Ouhfnnding BWmms, 30.31. 
'I See ICO Lksn*mon P a p ,  44H, regarding the claim of the Mlsslssaugar a i  the New Credit 
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Summary 
A considerable body of material details the shommings of the present Policy and its atten. 
dant process. Nearly all of it point. towards the need to broaden the basis upon which 
Canada accepts its responsibilities to the F i t  Nations: 

In light of the need for a satisfactoly resolution for all parties, the case is argued for a broad 
definition of the obligations upon the federal government which are 'lawful" in the mest 
sense of the word. Tbis issue is by far the most complex to be dealt with in developing a 
new model, yet it is obviousiy fundamentalz' 

Again, most reports and papers emphasize the need for an independent body to admin 
ister or oversee the land claims process and the way in which the Policy is administered. 

THE INDIAN C W M S  COMMISSION 

For a succinct history of the lndian Claims Commission (the Commission), including 
Inquiries conducted and Reports submitted, please see our Annual Repon, 1991-1992 to 
199351994, issued in July 1994. Here we will give only the d e d s  regarding the mation 
of the Commission from the period 1990-91, in relation to the other reforms initiated 
during that same period 

The Commission is a product of over 200 years of frustration and the tumultuous 
events of 1990, including the Supreme Court of Canada decision in spar&' released in 
hkq, the blacking of the M& lake acmrd by Elijah Harper in June, the violence at Akwesasne 
that spring over gambling, and the "Mohawk summer" at Oka 

1990 
l%e Assembly of F i t  Nations (Am released a detailed critique of government land daim 
@aes in August 1990. At a s p e d  meeting of the Tripartite Council on August 23, convened 
to address the aisis in Oka and the failwe of negotiated solutions, the Indian Commission 
of Ontario (ICO) gave a commitment to government and Indian leaders to produce a dis- 
cussion paper on land claims reform within 30 days. mat iduential paper (included in this 
volume) was released on September 24 and contained 38 recommendations, includimg 
the ueation of an independent claims body. It also systematically detailed the problems 
with the 1982 policy Ot&tanding Businen. 

On September 25 the government announced its "Native Agenda based on the "Four 
Pillars." l%e first was to accelerate the pace of land daim settlements so that they would all 
be wnduded by the end of the decade. On October 10 and 11 the Minister of Indian Mairs 
met with 20 Indian leaders hom across the country to discuss changes to the federal 

'3 Brad Mom, ed., Indwn Clnimr in C o d  (Wallaceburg Association of Iroquois and hllied indlans, Grand 
Cound Treaty r 3, and Union of Ontario Indians Wllpole Island Research Centre, 1981), 9. 

z O O l e  10 above. 



land claim policies. A working group of Indian leaders was established, cwhaired by 
Chief Clarence T. (Manny) Jules of Kamlmps First Nation and Harry S. LaForme, then 
Commissioner of the ICO. This working group became known as the Chiefs Committee 
on Claims (CCC) and produced the paper FirstNaliaF Submirrirm on Claim, which was 
presented to the Minister on December 14. The FirstNations Su6mirrion on Claim had 
already received support in prinaple at a special Chiefs assembly of the AFN, held in Ottawa 
on December 11. It contained 27 recommendations, including the creation of an indepen 
dent claims body and the creation of a joint worldng group to develop policy reform. 

A New Federal Initiative 
After a period of negotiation, involving proposals and counter proposals between the 
Chiefs Committee on Claims and the Minister, the federal government announced a new 
initiative on s@c claims on April 23,1991,  which included: 

1 ImmedResources: Funds available for settlements were increased from $15 million 
to $60 million annually, and DlAND and the Department of Justice oustice) were 
provided with additional staff. 

2 Administrative Policy Changes: The size of claim the Minister could approve without 
Treasury Board authority was increased from $1 million to $7 million; a "fast track" 
process was created to deal with claims under $500,000; no limit was placed on the 
number of claims that could be negotiated at one time; and legal costs of claimants 
were no longer subject to the review and approval of Justice lawyers. 

3 Pre-Confederation Claim: The ban on preeonfederation claims was Lifted. 

4 Crealion of & Joint Working Group: A joint F i t  Nation/govemment working group 
was proposed to review and make recommendations regarding the Policy and the 

ithe JWG will be discussed in more detail in  part^) 
5 Creation of the Indian C h i m  Commission: On an interim basis, an independent 

claims body was proposed to review specific claims, to provide mediation to the parties 
upon requesq and to provide input to the JWG on reforming the policy and process. 

These reforms were considered "modest" at best and drew the following response 
from the AFN: 

Although the above measures fall far shon of establishing the independent claims resolu- 
tion pmcess called for by both First Nations and Independent observen, (indeed these hi 
tiatives will further expand the existing S@IC Claims Branch and Dept of Justice bureau- 
aacies) the Minister maintains there will be an opportunity for the longer term policy and 
process issues to be dealt with through the proposed Joint Working Croup. 



In any event, it is obvious that the government intends to move forward on these mi- 
tiatives. Therefore the First Nations must respond with a united voice and make dear to the 
government of Canada what is expected for the future in tenus of resolving claims and 
land rights issues.2' 

Indian Claims Commission Created 
f i e  govemment went ahead and implemented the refom. The Indian Claims Commission 
(sometimes referred to as the Indian Spec$% Claims Commission by the federal govern- 
ment) was established by Order in Council on July 15, 1991, and Harry S. LaForme was 
named as Chief Commissioner. The wording of the Order in Counal immediately became 
an issue, as it merely reiterated the wording of the Policy. It was also contrary to the recom- 
mendations of the Chiefs Committee on Claims, and the committee passed a resolution 
calling for "major changes."26 

After a delay of one year, and much debate involving the Commission, the AFN, the CCC, 
thepxG, and the government, a second Order in Council was issued which amended the 
mandate of the Commission to its present form. The Commission is a federal Royal 
Commission, mandated under the Great Seal of Can& and P a t  I of the Inquiries A d  
to perform the following functions: 

. inquire into and repon on: (a) the rejection of a specific claim by the Minister; or 
@) '%which compensation miteria apply in negotiation of a settlement"; 

provide "advice and information" to theJWG; 

submit an annual report and such other reports a the Commissioners consider required 
to the Governor in Council (the federal Cabinet); and 

. provide mediation to the parties where both panies request it." 

The Commission is what has been referred to as a "soft adjudicative t ~ i b u n ~ " ~ ~  like 
New Zealand's Waitangi Tribunal," in that the recommendations of the Commission are not 
binding on the panies but are only advisory in nature. This means that at thecompletion 
of an Inquiry, the First Nation involved, and/or the government, may choose to ignore 
the recmnmendations of the Commission. 

2r Assembly of Fin1 Nations. %ProposedFederdlnitiatiues m .$pen$ Chim A BriefAppraisd in Light 
oflhe Pdnnb(es oflhe Firs1 Nolim SubmicMn on Cbims iOlram, lune 4. 1991 I. .. . . . .  

l6 ,&N, " ~ e s o l ~ t i u n ( ' ~ ~ u ~ s t  7, 1991. 
l7 Orders in Council PC 1991.1329 and PC 1992.1730. 
28 Joseph Wilhams, New Zza!mds WeiLlngi P i b u d  An Alfemole hpule  Resduhon Mechanirm (Cmadian 

Bar Association. 1988). 
See ICO, lXmsMn Paper, 78, for a discussion of he Waimgi Tribund. 



Commissioners Named 
On September 1, 1992, a third Order in Council was issued naming six additional 
Commissioners to the Commission. Three were selected from a list submitted by the AFN: 
Chief Roger Augustine, Chief of Eel Ground F i t  Nation of New Brunswick; Dan BeUegarde, 
First Vice Chief with the Federation of Saskatchewan Indian Nations (FSLN); and Carole 
Corcoran from the Fort Nelson Indian Band in northern British Columbia, who is also a 
Commissioner with the BC Treaty Commission. Three Commissioners were appointed 
by the federal government: Charles Hamelin (who passed away on July 29, 1993); Carol 
Dutcheshen (who resigned to take another position in May 1994); and Jim Prentice, QC, 
a lawyer knowledgeable and experienced in land claim maners with the Calgary h of 
Rooney Prentice. 

A Change in Leadership 
In Fehmary 1994 the Chief Commissioner of the Commission, Harry S. LaForme, was 
appointed to the Ontario Court of Justice (General Division). On March 17, 1994, 
Commissioners Dan Bellegarde and Jim Prentice were appointed Co-chairs of the 
Commission. Native husinesman Aurelien Gi (former Chief of Mashteuiatsh First Nation) 
was appointed Commissioner by the federal government in December 1994. 

For the purposes of this discussion paper it is important to note that the Commission 
was neated as an interim step only, not as a permanent body. It was pan of an overall 
process of reform that was to rely heavily on the recommendations of theJWG to effect 
substantial change to the Policy and process. The Commission was to play a role in the 
PJVG, as set out in the Commission's Order in Council and the Protocol for the JWG: 

8. Having regard to the reporting duty of the Indian Specific Claims Commission as deter- 
mined by the Governor in Coundl, the Cwhfhaupersons of the Joint Workmg Group may 
request from tune to time that the Chief Commissioner of the Indian Specific Claims 
Commission provide the Joint Working Croup with such information, or attend such 
meetings, as may be considered necessary in it. discussions." 

The Commission was established to perform two functions. The first was to prwide 
input into the overall reform process as performed by theJWG. The second was to over- 
see the &ting Policy and process, as an interim measure, until such time as substan- 
tial reforms were realized: 

To oversee the management of the m e n t  policy we agreed to establish the Indian Specific 
Claims Commission to assure that claimant bands would have access to a thud party to 

Protocol for the Joint Fin1 NatiomlCullda Warlung Group on S p o f i c  Claims, July 22, 1992 



A F A I R  A N D  E Q U I T A B L E  P R O C E S S  

pursue any concerns they might have about the fairness of the existing process. The order. 
lncouncil establishing the commission therefore reflects the policy components and aiteria 
of the existing policy, adjusted as agreed to provide infen'm improvements?' 

The failure of the JWG (as discussed in Part U) and the subsequent lack of negotiations 
have prevented the Commission from advising on reform of the present system. Thus, in 
an attempt to fulfil this aspen of our mandate, the Commission has begun this current 
process. This involves the production of this discussion paper (and attached materials) 
so that the imponant issue of land claims reform can once again be addressed. 

31 ihe Honourable Tom Siddon, Minisler of Indian Affairs and Northern Developmenf lo H.S. LaFome, Chief 
Cnmmissioner, ICC, Omw1 November 8, 1991. Emphasis added. 



PART I1 

As noted in Part I, Canada proposed the creation of the Commission and the Joint Working 
Group at the same time, as part of an overall set of reforms. The reforms were kept modest 
because the government had decided to delay fundamental change until after the JWG 
had deliberated and made recommendations. 'this strategy was set out by the Minister 
in a lener to the National Chief in 1991: 

the Chiefs' Committee on Specific Claims had accepted that only some issues could be dealt 
with immediately and others, especially policy issues which tend to be inherentiy complex, 
would be the subjen of a serious review over the medium ten,  That is why the chiefs sug- 
gested, and why I agreed to, the Joint IndianjGovemment Warlong Gmup on S p d c  Claim. 
llus group would renew the aiteria for both validation and compensation and whatever 
other policy issues members agree upon. It is the recommendations of this group as well 
as the joint evaluation of the Commission which will form the basis of proposals to Cabinet 
regarding more fundamental policy changes.j2 

The JWG was made up of political representatives and techrucal advisers from the 
eight AFN regions for First Nations and by three officials from DIAND and Justice for 
the federal government it was cnchaired by Chief Clarence T. (Manny) Jules and John 
Graham, Director General, Policy Development Branch, Dm. Its mandate was to review 
all aspects of the spenfic claims policy and process. TheJWG first met in February 1992, 
and a protocol describing the role of the JWG and the working relationship among its 
members was signed in July 1992 by the National Chief and the Minister. 

TheJWG met a total of 13 times between February 1992 andJune 1993. A wide range 
of issues was discussed, from the nature of a daim to the form and savcture of an indepen- 
dent claims body. The parties retained the services of an independent facilitator, Bonita 
Thompson, who produced what is generally referred to as "Neutral's  raft"" (included in 
this volume). This document outlined the areas of agreemen4 and disagreemen4 between 
the parties. Progress was made in several areas. In particular, significant agreement was 
reached on the details of an independent claims body. 

'- 'Illc Hut~~~unhlt :  Turn S~ddon Ulnljler of lcdnln .Allan mJ \I~~mcnl llc\~.l~~ytnml 1 ,  llsdc Mrmtwl. 
Vau,,~~ll Chlef, W U~aalul \ ~ v r m k r  9 1')91. 

' IlonluI Ih#,n~pwn. -Dnh Kcix#rnrnen&uo!o P r u p a d  by Veuvrl.' lunc 25  I I , ~ {  



lhe mandate of theJWG expired in July 1993. ?he parties were unable to re& agreement 
on an extension of the JWG's mandate, and the process ended No mommendations were 
made. Ihe AFN has made several nitidsms of the JWG process, including the fouowing: 

the work in^ Group's mandate was unduly lunited to only "speaf~c' claims. Federal repre- 
sentatives were nit given sufficient authority to make significant changes. Inadequate 
resources were provided to Fint Nations for their full participation, particularly at the 
regional level. 

First Nation representatives on the Joint Worhg Group strongly felt that the federal 
representatives were more concerned with defending the current policy, rather than making 
fundamental and necessary changes to it3' 

A letter from John Graham to Manny Jules in July 1993 clearly demonstrates that the 
government felt it had demonstrated si@cant "movement" within the JWG process in 
the following areas, by agreeing to the following: 

1 .  the development ofan independent claimprocess where a neutral bdy  has real 
"teeth" to manage the negotiation process and where the "acceptance" decision is ulti- 
mately in the hands of independent panels with an appeal to the courts; 

2. the funding ofFirst Nations toparricipate in an ongoingprocess as aparlner with 
h fede*dpemment to revieu, the opralion o p  imi@m%pmces~ and to wwk 
on imprM)ntMlrs; 

3. the administration ofresearch and loan funding by a body outside ofthe federal 
g o v m m l :  and 

4. the removalof aidingmmpematirm rriteria as uprecondition to begin negolwtiom3i 

However, at the same time there remained 12 or 14 outstandmg issues involving fun. 
damental disagreement Fourteen are set out in Neutral's Draft, and 12 were attached as 
an annex to the above lener from John Graham to Manny Jules: 

1. Limitation and Laches 

2. Without Prejudice 

3. Negotiation Loans vs. Grants 

4 ,  Issues Revolving around the Def~tion of a Claim 

5. Onus of Proof 

6. "Technical Legal Defences 

li AFN "Background a d  Approach ro Changin the Federal Claims Process.' d n h  May 19, 1994. 
,i John Graham, Dirertor Gene@ Policy Devekpment Branch, D M ,  to Chief Clarence T (Manny) Jules, 

Ottawa. July 9, 1993. 



7. Suspension of !Anifation Periods 

8. Dispossession 

9. Compensation B d  On Legal Principles 

10. Overall Operating Costs 

11. Compelling Provincial Involvement 

12. ~eleases'~ 

There may have been some "movement" with respect to four issues, but clearly, by the 
end of theJWG process, substantial areas of disagwment were still outstanding. Indeed, 
it would aowar that there was not even aereement on what constituted a claim. The . . 
JWG process came to a close in July 11993, and since that time no specialized forum has 
existed for F i t  Nations and Canada to reform of land claims policies and processes. 

36 [bid., attached Amex 



PART I11 
NEXT STEPS 

The federal liberal party took office in October 1993. Prior to its election, it made a num. 
ber of promises with respect to aboriginal issues generally and to land claims reform in 
particular. These am contained in their Red Book and in a number of important speeches 
and statements. They are well d m e n t e d  in the papers included in this volume by Mary 
Ellen Turpel and Art Durocber. Our concern at this point is how to begin the process of 
implementing these promises, promises that echo the calls for reform made by the First 
Nations for decades. 

In the spring of 1994 the federal government agreed to provide fundiig for a meeting 
of the Chiefs Committee on Claims. That meeting was held in W i p e g  on June 1 and 
2, 1994. It was chaired by the National Chief. AU four Commissioners (now five) of the 
Indian Claims Commission were invited to speak to the assembled Chiefs regarding the 
Commission. The Chiefs present expressed concem that the Commission lacked "teeth," 
since its decisions were not biding. Also expressed was the concern that to date, the federal 
government had not responded to any of the recommendations made by the 
The Chiefs felt strongly that an independent body must be involved in the claims process 
from start to finish: 

There must be an independent body involved in facihtaring claims throughout the entire 
process, from research and development, submission of claims and implementation of 
~ettlements.9~ 

The resolution passed at the conclusion of the meeting called for: "a bilateral forum 
(First Nations/Canada) to prepare recommendations on acceptable policies and processes 
to resolve F i t  Nation land and resource rights issues. . . ."39 The resolution also called 
for adequate funding of the CCC to facilitate the development of a national policy. Unfor- 
tunately this resolution could not be put before the AFN General Assembly in July 1994, 
and therefore has not yet received formal suppon 

37 The Comrmsslon received its b t  response h m  the federal government on August 5,1994. lhat response was 
lo I h e A ~ ~ ~ , r e l e a r e d u , l h e p a m e s o n  December 21,1993. Respom u, IheCddLde 
and OIm bzke (Rimmse I& Air W e a m  Rnnce) ImNIUlneSnes Yomf ChrDenuwan Inquiw, Mionncs d 
(;t'SgUpnU8 6 y ~ ~ y  and C h q p u h  uj & lha& lW.qr ucrr rrul\cd in knmq k d  rimh 1915 . '" \FU -I)rah iummaq Chtefs Cl,rnmltr.r (,n Clam, H~r.und Ulnn~pd Jun.. I mtl 2 ,  1.N. '. ih ie l i  O,mnt#llre #,n C l m i ,  Rcu,luu.,n.' Umtpeg. June ? I v l ,  



As it stands, the Commission has no knowledge of any formal negotiations or dis- 
cussions taking place at this h e ,  although both First Nations and Canada have stated 
their desire to overhaul the existing land claims system. How then do the parties move 
towards fundamental reform of both the Poliq and the process? There are a number of 
options open to the parties at this point, including (in no particular order): 

1 'IXeJW'G auld be rwonstimted and the aaempt to find a wnsensus on reform continued 

2 D i e a  negotiations wuld take place between Canada and the AM and/or the CCC. 

3 i h e  AMICCC could prepare an updated proposal on land daim reform followed either 
by negotiations, or by Canada preparing draft reforms based on the updated proposal. 

4 Canada could prepare draft reforms based on the materials at present available and 
the Red Book promises, followed by negotiations. 

5 Canada could take unilateral action to implement reform after a process of 
"consultation." 

6 R e  concept of a national poiicy could be abandoned altogether and regional solutions 
pursued, perhaps based on treaties or "Nations." 

7 Nothing is done and the present system is left in place, or minor amendments and 
adjustments are made from time to time. 

Option 7 would lead to disaster and most likely another Oka Option 6 has potential 
and may also be the "default" option: if none of the other options is pursued, then this 
will be. It also contains the inherent risk of a "balkanization" of the claims process and 
the end of national standards for claims. There is an important role for regional bodies, 
such as the ICO, to play in negotiations, but even the ICO recognizes the need for an 
independent claims body with "teeth" to make the process work." 

Option 5 nuu the risk of F i t  Nations' rejecting whatever reforms are implenzented 
(regardless of merit), based on opposition to the process. Option 4 runs a similar risk in 
that any proposals prepared by Canada prior to negotiations could also be criticized more 
because of process than content 

Option 3 has the F i t  Nations make the h t  proposal, with Canada responding to those 
recommendatim. The AFN and the CCC would require special funding to produce the pro 
posal, but this process should be more acceptable to Fist Nations than options 4 to 7. 



The viability of options 2 and 1 would depend primarily upon the way in which the 
negotiations were suuctured, as well as upon the goals that were established. It is our 
position that there exists at present a broad consensus between First Nations and Canada 
on the need for at least some fundamental reforms, such as: 

the mation of an Independent Claims Body (ICB); 

. the validation of claims by some other body (such as the ICB), so as to remove the 
contlin of interest that exists for Canada in the present system; 

. the facilitation of claims negotiations by the ICB (or some other body like the ICO) 
to ensure fairness in the process; 

the need for the ICB (or some other body) to possess the authority to break impasses 
in negotiations regarding compensation. 

It is our submission that it may not be necessary (or possible) to reach consensus on 
a l l  deMs of fundamental reform at this time. Instead the parties could consider imple- 
menting now those reforms where substantial consensus exists, while simultaneously 
establishing a permanent process to consider ongoing reforms to the new system. 'ibis 
would have parallels to the reforms that were instituted in 1991 with these differences: 
(1) the ICB would be a truly independent claims body (not an interim body established 
to oversee the existing system); and (2) the body or forum established to consider ongoing 
reform of the system would be permanent (not established through a one-year protocol 
agreement as was the JWG). 

Regardless of what option the parties select, this Commission believes that we have 
a role to play in the reform process. Our Orders in Council require us to provide advice 
and guidance to Canada and First Nations on bow to reform and improve the present 
system. We can assist Canada and First Nations by providing input to the reform process. 
That input would be based on what we have learned by conducting Inquiries and from 
travelling to First Nations to hear directly from elders, and others, the problems associ- 
ated with the current Policy and process. In addition, we can facilitate negotiations and 
provide mediation, when and if required. 

Everything that this Commission has learned to date indicates that it is imperative to 
commence the process of reform immediately, before it is too late. The return of native 
land is central to any rral progress on the wide range of problems that face F i t  Nations today. 
Meaningful self-governmen( and m e  economic self-sufficiency, depend on an adequate land 
base. It is time for a fair and equitable process. 


