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v

FROM THE CHIEF COMMISSIONER

This is the 21st volume of the Indian Claims Commission Proceedings to be
published and I am pleased to present it on behalf of the Commissioners of
the Indian Claims Commission.  The volume includes five inquiry reports, five
mediation reports, and two letters of response to the Commission’s
recommendations in completed inquiries.

The first report on the Taku River Tlingit First Nation Wenah Specific
Claims Inquiry, dated March 2006, relates the history, analysis, and findings of
the inquiry. The panel found that because Canada undertook to act on behalf
of the Taku people in the reserve-creation process, Canada owed the First
Nation a fiduciary duty to act.  It also found that Indian Agent W. Scott Simpson
failed to fulfill his mandate to protect the Indians and advise them properly.

The second report included here is on the Blueberry River First Nation &
Doig River First Nation Highway Right of Way IR 172, dated March 2006.  For
the purposes of negotiation, Canada recognized that a lawful obligation was
owed to the Blueberry River and Doig River First Nations.  As a result of this
acceptance, the Commission panel declared the inquiry closed on May 31,
2005.

The third report is on the Williams Lake First Nation Village Site, dated
March 2006.  The panel concluded that Canada had a fiduciary obligation to
the Williams Lake Indian Band based on the interest the Band had in the
village sites at Missioner Creek and at the foot of Williams Lake.

The fourth report is on the Cowessess First Nation 1907 Surrender Phase
II, dated July 2006.  In this inquiry, the majority of the panel found that the
Crown had not breached its fiduciary duty to the Cowessess Band when taking
the 1907 surrender.

And the fifth inquiry report, relates to the Kluane First Nation Kluane
National Park and Game Sanctuary, dated February 2007.  After the issue had
been resolved, the panel concluded the inquiry.

Five mediation reports are also included in this volume of the
Proceedings. They relate to the successful negotiation, with the assistance of
the Commission, in the claims of the Blood Tribe / Kainaiwa 1889 Akers
Surrender (August 2005), Chippewas of the Thames First Nation Clench
Defalcation (August 2005), Keeseekoowenin First Nation 1906 Land Claim
(August 2005), Touchwood Agency Mismanagement (1920-24) Claim
(August 2005), and Qu’Appelle Valley Indian Development Authority Flooding
Claim (December 2005).
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vi

Finally, included in this volume are two letters from the Minister of Indian
Affairs and Northern Development in response to the Cowessess First Nation
1907 Surrender Phase II Inquiry report, and to the Williams Lake First Nation
Village Site Inquiry report.

Renée Dupuis, C.M., Ad.E.
Chief Commissioner
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reported (2007) 18 ICCP 19

ORAL HISTORY
The Key First Nation: 1909 Surrender Inquiry (Ottawa, March 2000), 

reported (2000) 13 ICCP 3
Peepeekisis First Nation: File Hills Colony Inquiry (Ottawa, March 2004), 

reported (2007) 18 ICCP 19
Roseau River Anishinabe First Nation: Medical Aid Inquiry (Ottawa, 

February 2001), reported (2001) 14 ICCP 3
PAROL EVIDENCE RULE

Roseau River Anishinabe First Nation: Medical Aid Inquiry (Ottawa, 
February 2001), reported (2001) 14 ICCP 3

SIGNATURE BY MARK See also SURRENDER
The Key First Nation: 1909 Surrender Inquiry (Ottawa, March 2000), 

reported (2000) 13 ICCP 3

EXPERT See EVIDENCE

EXPROPRIATION See INDIAN ACT; RIGHT OF WAY

EXTINGUISHMENT See ABORIGINAL TITLE; TREATY INTERPRETATION
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xx

- F -

FIDUCIARY DUTY
BREACH OF TREATY

Cold Lake and Canoe Lake First Nations: Primrose Lake Air Weapons 
Range Inquiries (Ottawa, August 1993), reported (1994) 1 ICCP 3

Joseph Bighead, Buffalo River, Waterhen Lake, and Flying Dust First 
Nations: Primrose Lake Air Weapons Range Report II Inquiries 
(Ottawa, September 1995), reported (1996) 4 ICCP 47

COMPENSATION
Kluane National Park and Kluane Game Sanctuary Inquiry (Ottawa, 

February 2007), reported (2008) 21 ICCP 535
CONSULTATION

Kluane National Park and Kluane Game Sanctuary Inquiry (Ottawa, 
February 2007), reported (2008) 21 ICCP 535

Mamaleleqala Qwe'Qwa'Sot'Enox Band: McKenna-McBride Applications 
Inquiry (Ottawa, March 1997), reported (1998) 7 ICCP 199

’Namgis First Nation: McKenna-McBride Applications Inquiry (Ottawa, 
February 1997), reported (1998) 7 ICCP 109

Qu’Appelle Valley Indian Development Authority (Muscowpetung, Pasqua, 
Standing Buffalo, Sakimay, Cowessess, and Ochapowace First 
Nations): Flooding Inquiry (Ottawa, February 1998), reported 
(1998) 9 ICCP 159

Qu’Appelle Valley Indian Development Authority (QVIDA): Flooding 
Mediation (Ottawa, December 2005), reported (2008) 21 ICCP 77 

Standing Buffalo Dakota Nation: Flooding Mediation (Ottawa, 
March 2004), reported (2007) 18 ICCP 3

ENVIRONMENT
Athabasca Chipewyan First Nation: W.A.C. Bennett Dam and Damage to 

Indian Reserve 201 Inquiry (Ottawa, March 1998), reported (1998) 
10 ICCP 117

FIDUCIARY EXPECTATION
Joseph Bighead, Buffalo River, Waterhen Lake, and Flying Dust First 

Nations: Primrose Lake Air Weapons Range Report II Inquiries 
(Ottawa, September 1995), reported (1996) 4 ICCP 47

INDIAN LAND
Kluane National Park and Kluane Game Sanctuary Inquiry (Ottawa, 

February 2007), reported (2008) 21 ICCP 535
INDIAN SETTLEMENT

Esketemc First Nation: Indian Reserves 15, 17, and 18 Inquiry (Ottawa, 
December 2001), reported (2002) 15 ICCP 3

Homalco Indian Band: Aupe Indian Reserves 6 and 6A Inquiry (Ottawa, 
December 1995), reported (1996) 4 ICCP 89
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Mamaleleqala Qwe'Qwa'Sot'Enox Band: McKenna-McBride Applications 
Inquiry (Ottawa, March 1997), reported (1998) 7 ICCP 199

’Namgis First Nation: McKenna-McBride Applications Inquiry (Ottawa, 
February 1997), reported (1998) 7 ICCP 109

Williams Lake Indian Band: Village Site Inquiry (Ottawa, March 2006), 
reported (2008) 21 ICCP 225

MINERALS
Blood Tribe/Kainaiwa: 1889 Akers Surrender Inquiry (Ottawa, June 1999), 

reported (2000) 12 ICCP 3
Blood Tribe/Kainaiwa: 1889 Akers Surrender – Mediation (Ottawa, 

August 2005), reported (2008) 21 ICCP 3
POST-CONFEDERATION

Williams Lake Indian Band: Village Site Inquiry (Ottawa, March 2006), 
reported (2008) 21 ICCP 225

POST-SURRENDER
Blood Tribe/Kainaiwa: 1889 Akers Surrender Inquiry (Ottawa, June 1999), 

reported (2000) 12 ICCP 3
Blood Tribe/Kainaiwa: 1889 Akers Surrender – Mediation (Ottawa, 

August 2005), reported (2008) 21 ICCP 3
Chippewa Tri-Council (Beausoleil, Chippewas of Georgina Island, and 

Chippewas of Mnjikaning [Rama] First Nations): Coldwater-Narrows 
Reservation Surrender Inquiry (Ottawa, March 2003), reported 
(2004) 17 ICCP 187

Chippewa Tri-Council (Beausoleil, Chippewas of Georgina Island, 
Chippewas of Rama First Nations): Collins Treaty Inquiry (Ottawa, 
March 1998), reported (1998) 10 ICCP 31

Chippewas of Kettle and Stony Point First Nation: 1927 Surrender Inquiry 
(Ottawa, March 1997), reported (1998) 8 ICCP 209

James Smith Cree Nation: Chakastaypasin Indian Reserve 98 Inquiry 
(Ottawa, March 2005), reported (2008) 20 ICCP 335

Sumas Band: Indian Reserve 6 Railway Right of Way Inquiry (Ottawa, 
February 1995), reported (1996) 4 ICCP 3

Sumas Indian Band: 1919 Indian Reserve 7 Surrender Inquiry (Ottawa, 
August 1997), reported (1998) 8 ICCP 281

PRE-CONFEDERATION CLAIM
Mississaugas of the New Credit First Nation: Toronto Purchase Inquiry 

(Ottawa, June 2003), reported (2004) 17 ICCP 227
Walpole Island First Nation: Boblo Island Inquiry (Ottawa, March 2000), 

reported (2000) 13 ICCP 117
Williams Lake Indian Band: Village Site Inquiry (Ottawa, March 2006), 

reported (2008) 21 ICCP 225
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PRE-RESERVE CREATION
Williams Lake Indian Band: Village Site Inquiry (Ottawa, March 2006), 

reported (2008) 21 ICCP 225
PRE-SURRENDER

Canupawakpa Dakota First Nation: Turtle Mountain Surrender Inquiry 
(Ottawa, July 2003), reported (2004) 17 ICCP 263

Chippewa Tri-Council (Beausoleil, Chippewas of Georgina Island, and 
Chippewas of Mnjikaning [Rama] First Nations): Coldwater-Narrows 
Reservation Surrender Inquiry (Ottawa, March 2003), reported 
(2004) 7 ICCP 187

Chippewas of Kettle and Stony Point First Nation: 1927 Surrender Inquiry 
(Ottawa, March 1997), reported (1998) 8 ICCP 209

Duncan’s First Nation: 1928 Surrender Inquiry (Ottawa, September 1999), 
reported (2000) 12 ICCP 53

Fishing Lake First Nation: 1907 Surrender Inquiry (Ottawa, March 1997), 
reported (1998) 6 ICCP 219

Fishing Lake First Nation: 1907 Surrender Mediation (Ottawa, 
March 2002), reported (2002) 15 ICCP 201

James Smith Cree Nation: Chakastaypasin Indian Reserve 98 Inquiry 
(Ottawa, March 2005), reported (2008) 20 ICCP 335

Kahkewistahaw First Nation: 1907 Reserve Land Surrender Inquiry 
(Ottawa, February 1997), reported (1998) 8 ICCP 3

Kahkewistahaw First Nation: 1907 Reserve Land Surrender Mediation 
(Ottawa, January 2003), reported (2004) 17 ICCP 3

The Key First Nation: 1909 Surrender Inquiry (Ottawa, March 2000), 
reported (2000) 13 ICCP 3

Mistawasis First Nation: 1911, 1917, and 1919 Surrenders Inquiry 
(Ottawa, March 2002), reported (2002) 15 ICCP 333

Moosomin First Nation: 1909 Reserve Land Surrender Inquiry (Ottawa, 
March 1997), reported (1998) 8 ICCP 101

Moosomin First Nation: 1909 Reserve Land Surrender Mediation (Ottawa, 
March 2004), reported (2007) 18 ICCP 243

Sumas Band: Indian Reserve 6 Railway Right of Way Inquiry (Ottawa, 
February 1995), reported (1996) 4 ICCP 3

Sumas Indian Band: 1919 Indian Reserve 7 Surrender Inquiry (Ottawa, 
August 1997), reported (1998) 8 ICCP 281

PROTECTION OF LAND
Athabasca Chipewyan First Nation: W.A.C. Bennett Dam and Damage to 

Indian Reserve 201 Inquiry (Ottawa, March 1998), reported 
(1998) 10 ICCP 117

Esketemc First Nation: Indian Reserves 15, 17, and 18 Inquiry (Ottawa, 
December 2001), reported (2002) 15 ICCP 3
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PROTECTION OF RESERVE LAND
Cumberland House Cree Nation: Indian Reserve 100A Inquiry (Ottawa, 

March 2005), reported (2008) 20 ICCP 183
James Smith Cree Nation: Chakastaypasin Indian Reserve 98 Inquiry 

(Ottawa, March 2005), reported (2008) 20 ICCP 335
Peepeekisis First Nation: File Hills Colony Inquiry (Ottawa, March 2004), 

reported (2007) 18 ICCP 19
RESERVE CREATION

Esketemc First Nation: Indian Reserves 15, 17, and 18 Inquiry (Ottawa, 
December 2001), reported (2002) 15 ICCP 3

Mamaleleqala Qwe'Qwa'Sot'Enox Band: McKenna-McBride Applications 
Inquiry (Ottawa, March 1997), reported (1998) 7 ICCP 199

’Namgis First Nation: Cormorant Island Inquiry (Ottawa, March 1996), 
reported (1998) 7 ICCP 3

’Namgis First Nation: McKenna-McBride Applications Inquiry (Ottawa, 
February 1997), reported (1998) 7 ICCP 109

Taku River Tlingit First Nation: Wenah Specific Claim Inquiry (Ottawa, 
March 2006), reported (2008) 21 ICCP 97

RIGHT OF WAY
Alexis First Nation: TransAlta Utilities Rights of Way Inquiry (Ottawa, 

March 2003), reported (2004) 17 ICCP 21
Blueberry River First Nation and Doig River First Nation: Highway Right 

of Way Indian Reserve 172 Inquiry (Ottawa, March 2006), reported 
(2008) 21 ICCP 201

Qu’Appelle Valley Indian Development Authority (Muscowpetung, Pasqua, 
Standing Buffalo, Sakimay, Cowessess, and Ochapowace First 
Nations): Flooding Inquiry (Ottawa, February 1998), reported 
(1998) 9 ICCP 159

Qu’Appelle Valley Indian Development Authority (QVIDA): Flooding 
Mediation (Ottawa, December 2005), reported (2008) 21 ICCP 77 

Standing Buffalo Dakota Nation: Flooding Mediation (Ottawa, 
March 2004) reported (2007) 18 ICCP 3

Sumas Band: Indian Reserve 6 Railway Right of Way Inquiry (Ottawa, 
February 1995), reported (1996) 4 ICCP 3

SURRENDER
Blood Tribe/Kainaiwa: 1889 Akers Surrender – Mediation (Ottawa, 

August 2005), reported (2008) 21 ICCP 3
Cowessess First Nation: 1907 Surrender Phase II Inquiry (Ottawa, July 

2008), reported (2008) 21 ICCP 349
THIRD PARTY

Blood Tribe/Kainaiwa: 1889 Akers Surrender – Mediation (Ottawa, 
August 2005), reported (2008) 21 ICCP 3
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Alexis First Nation: TransAlta Utilities Rights of Way Inquiry (Ottawa, 
March 2003), reported (2004) 17 ICCP 21

Athabasca Chipewyan First Nation: W.A.C. Bennett Dam and Damage to 
Indian Reserve 201 Inquiry (Ottawa, March 1998), reported 
(1998) 10 ICCP 117

Eel River Bar First Nation: Eel River Dam Inquiry (Ottawa, 
December 1997), reported (1998) 9 ICCP 3

TREATY LAND ENTITLEMENT
Bigstone Cree Nation: Treaty Land Entitlement Inquiry (Ottawa, 

March 2000), reported (2000) 12 ICCP 343
Lac La Ronge Indian Band: Treaty Land Entitlement Inquiry (Ottawa, 

March 1996), reported (1996) 5 ICCP 235
Long Plain First Nation: Loss of Use Inquiry (Ottawa, February 2000), 

reported (2000) 12 ICCP 269

FIDUCIARY EXPECTATION See FIDUCIARY DUTY

FIDUCIARY OBLIGATION See FIDUCIARY DUTY

FIDUCIARY RELATIONSHIP See FIDUCIARY DUTY

FIFTEEN–YEAR RULE See SPECIFIC CLAIMS POLICY

FISHING See TREATY RIGHT

FLOODING
DAM

Eel River Bar First Nation: Eel River Dam Inquiry (Ottawa, 
December 1997), reported (1998) 9 ICCP 3

Qu’Appelle Valley Indian Development Authority (Muscowpetung, Pasqua, 
Standing Buffalo, Sakimay, Cowessess, and Ochapowace First 
Nations): Flooding Inquiry (Ottawa, February 1998), reported 
(1998) 9 ICCP 159

Qu’Appelle Valley Indian Development Authority (QVIDA): Flooding 
Mediation (Ottawa, December 2005), reported (2008) 21 ICCP 77 

Standing Buffalo Dakota Nation: Flooding Mediation (Ottawa, 
March 2004), reported (2007) 18 ICCP 3

FRAUD See also SPECIFIC CLAIMS POLICY – BEYOND LAWFUL OBLIGATION
Chippewas of the Thames First Nation: Clench Defalcation Inquiry 

(Ottawa, March 2002), reported (2002) 15 ICCP 307
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Chippewas of the Thames First Nation: Clench Defalcation Mediation 
(Ottawa, August 2005), reported (2008) 21 ICCP 27

Homalco Indian Band: Aupe Indian Reserves 6 and 6A Inquiry (Ottawa, 
December 1995), reported (1996) 4 ICCP 89

James Smith Cree Nation: Chakastaypasin Indian Reserve 98 Inquiry 
(Ottawa, March 2005), reported (2008) 20 ICCP 335

James Smith Cree Nation: Indian Reserve 100A Inquiry (Ottawa, 
March 2005), reported (2008) 20 ICCP 3

Touchwood Agency: Mismanagement (1920–24) Claim Mediation 
(Ottawa, August 2005), reported (2008) 21 ICCP 59

EQUITABLE FRAUD
Chippewa Tri-Council (Beausoleil, Chippewas of Georgina Island, and 

Chippewas of Mnjikaning [Rama] First Nations): Coldwater-Narrows 
Reservation Surrender Inquiry (Ottawa, March 2003), reported 
(2004) 17 ICCP 187

- G -

GATHERING See TREATY RIGHT – HARVESTING

GRAVE SITE See CULTURE AND RELIGION – BURIAL SITE

- H -

HARVESTING See TREATY RIGHT

HIGHWAY See RIGHT OF WAY – ROAD

HISTORICAL SITE See CULTURE AND RELIGION

HUNTING See TREATY RIGHT

HYDRO LINE See RIGHT OF WAY
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- I -

INDIAN ACT See also STATUTE – LAWFUL OBLIGATION
ALLOCATION

Peepeekisis First Nation: File Hills Colony Inquiry (Ottawa, March 2004), 
reported (2007) 18 ICCP 19

BAND MEMBERSHIP
James Smith Cree Nation: Chakastaypasin Indian Reserve 98 Inquiry 

(Ottawa, March 2005), reported (2008) 20 ICCP 335
Peepeekisis First Nation: File Hills Colony Inquiry (Ottawa, March 2004), 

reported (2007) 18 ICCP 19
BILL C-31

Friends of the Michel Society: 1958 Enfranchisement Inquiry (Ottawa, 
March 1998), reported (1998) 10 ICCP 69

ENVIRONMENT
Athabasca Chipewyan First Nation: W.A.C. Bennett Dam and Damage to 

Indian Reserve 201 Inquiry (Ottawa, March 1998), reported (1998) 
10 ICCP 117

EXPROPRIATION See also RIGHT OF WAY
Betsiamites Band: Highway 138 and Rivière Betsiamites Bridge Inquiries 

(Ottawa, March 2005), reported (2007) 18 ICCP 277
Eel River Bar First Nation: Eel River Dam Inquiry (Ottawa, 

December 1997), reported (1998) 9 ICCP 3
Keeseekoowenin First Nation: 1906 Land Claim Mediation (Ottawa, 

August 2005), reported (2008) 21 ICCP 43
Sumas Band: Indian Reserve 6 Railway Right of Way Inquiry (Ottawa, 

February 1995), reported (1996) 4 ICCP 3
INDIAN STATUS

Friends of the Michel Society: 1958 Enfranchisement Inquiry (Ottawa, 
March 1998), reported (1998) 10 ICCP 69

PERMIT See also RIGHT OF WAY
Eel River Bar First Nation: Eel River Dam Inquiry (Ottawa, 

December 1997), reported (1998) 9 ICCP 3
Qu’Appelle Valley Indian Development Authority (Muscowpetung, Pasqua, 

Standing Buffalo, Sakimay, Cowessess, and Ochapowace First 
Nations): Flooding Inquiry (Ottawa, February 1998), reported 
(1998) 9 ICCP 159

Qu’Appelle Valley Indian Development Authority (QVIDA): Flooding 
Mediation (Ottawa, December 2005), reported (2008) 21 ICCP 77 

Standing Buffalo Dakota Nation: Flooding Mediation (Ottawa, 
March 2004) reported (2007) 18 ICCP 3

Sturgeon Lake First Nation: Red Deer Holdings Agricultural Lease Inquiry 
(Ottawa, March 1998), reported (1998) 10 ICCP 3
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REGISTRATION OF INDIAN RESERVE
Carry the Kettle First Nation: Cypress Hills Inquiry (Ottawa, July 2000), 

reported (2000) 13 ICCP 209
SUBDIVISION

Peepeekisis First Nation: File Hills Colony Inquiry (Ottawa, March 2004), 
reported (2007) 18 ICCP 19

SURRENDER See also RESERVE – SURRENDER
Betsiamites Band: Highway 138 and Rivière Betsiamites Bridge Inquiries 

(Ottawa, March 2005), reported (2007) 18 ICCP 277
Canupawakpa Dakota First Nation: Turtle Mountain Surrender Inquiry 

(Ottawa, July 2003), reported (2004) 17 ICCP 263
Chippewas of Kettle and Stony Point First Nation: 1927 Surrender Inquiry 

(Ottawa, March 1997), reported (1998) 8 ICCP 209
Cowessess First Nation: 1907 Surrender Inquiry (Ottawa, March 2001), 

reported (2001) 14 ICCP 223
Cowessess First Nation: 1907 Surrender Phase II Inquiry (Ottawa, July 

2008), reported (2008) 21 ICCP 349
Duncan’s First Nation: 1928 Surrender Inquiry (Ottawa, September 1999), 

reported (2000) 12 ICCP 53
Fishing Lake First Nation: 1907 Surrender Inquiry (Ottawa, March 1997), 

reported (1998) 6 ICCP 219
Fishing Lake First Nation: 1907 Surrender Mediation (Ottawa, 

March 2002), reported (2002) 15 ICCP 291
James Smith Cree Nation: Chakastaypasin Indian Reserve 98 Inquiry 

(Ottawa, March 2005), reported (2008) 20 ICCP 335
Kahkewistahaw First Nation: 1907 Reserve Land Surrender Inquiry 

(Ottawa, February 1997), reported (1998) 8 ICCP 3
Kahkewistahaw First Nation: 1907 Reserve Land Surrender Mediation 

(Ottawa, January 2003), reported (2004) 17 ICCP 3
The Key First Nation: 1909 Surrender Inquiry (Ottawa, March 2000), 

reported (2000) 13 ICCP 3
Lax Kw’alaams Indian Band: Tsimpsean Indian Reserve 2 Inquiry 

(Ottawa, June 1994), reported (1995) 3 ICCP 99
Mistawasis First Nation: 1911, 1917, and 1919 Surrenders Inquiry 

(Ottawa, March 2002), reported (2002) 15 ICCP 333
Moosomin First Nation: 1909 Reserve Land Surrender Inquiry (Ottawa, 

March 1997), reported (1998) 8 ICCP 101
Moosomin First Nation: 1909 Reserve Land Surrender Mediation (Ottawa, 

March 2004), reported (2007) 18 ICCP 243
Sumas Band: Indian Reserve 6 Railway Right of Way Inquiry (Ottawa, 

February 1995), reported (1996) 4 ICCP 3
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Sumas Indian Band: 1919 Indian Reserve 7 Surrender Inquiry (Ottawa, 
August 1997), reported (1998) 8 ICCP 281

Young Chipeewayan: Stoney Knoll Indian Reserve 107 Inquiry (Ottawa, 
December 1994), reported (1995) 3 ICCP 175

TAXATION
Alexis First Nation: TransAlta Utilities Rights of Way Inquiry (Ottawa, 

March 2003), reported (2004) 17 ICCP 21
THIRD PARTY

Athabasca Chipewyan First Nation: W.A.C. Bennett Dam and Damage to 
Indian Reserve 201 Inquiry (Ottawa, March 1998), reported (1998) 
10 ICCP 117

TRESPASS
Mamaleleqala Qwe'Qwa'Sot'Enox Band: McKenna-McBride Applications 

Inquiry (Ottawa, March 1997), reported (1998) 7 ICCP 199

INDIAN CLAIMS COMMISSION See MANDATE OF INDIAN CLAIMS 
COMMISSION; See also SPECIFIC CLAIMS POLICY

INDIAN LANDS See BRITISH COLUMBIA – INDIAN SETTLEMENT

INDIAN RESERVE COMMISSION See BRITISH COLUMBIA

INDIAN SETTLEMENT See BRITISH COLUMBIA; FIDUCIARY DUTY; SPECIFIC 
CLAIMS POLICY

INDIAN STATUS See INDIAN ACT

INDIAN TITLE See ABORIGINAL TITLE

INTERVENOR See PRACTICE AND PROCEDURE

ISSUES See MANDATE OF INDIAN CLAIMS COMMISSION

- L -

LATE ADHERENT See TREATY LAND ENTITLEMENT

LAWFUL OBLIGATION See INDIAN ACT; SPECIFIC CLAIMS POLICY; STATUTE

LAND OCCUPIED PRIOR TO TREATY See TREATY LAND ENTITLEMENT
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LEASE See RESERVE

LETTERS PATENT See PRE-CONFEDERATION CLAIM; RESERVE

LOSS OF USE See COMPENSATION

- M -

MANDATE OF INDIAN CLAIMS COMMISSION See also SPECIFIC CLAIMS 
POLICY

ABORIGINAL TITLE 
Walpole Island First Nation: Boblo Island Inquiry (Ottawa, March 2000), 

reported (2000) 13 ICCP 117
Kluane National Park and Kluane Game Sanctuary Inquiry (Ottawa, 

February 2007), reported (2008) 21 ICCP 535
COMPENSATION CRITERIA

Lax Kw’alaams Indian Band: Tsimpsean Indian Reserve 2 Inquiry 
(Ottawa, June 1994), reported (1995) 3 ICCP 99

Long Plain First Nation: Loss of Use Inquiry (Ottawa, February 2000), 
reported (2000) 12 ICCP 269

Thunderchild First Nation: 1908 Surrender Mediation (Ottawa, 
March 2004), reported (2007) 18 ICCP 261

CONSTRUCTIVE REJECTION
Alexis First Nation: TransAlta Utilities Rights of Way Inquiry (Ottawa, 

March 2003), reported (2004) 17 ICCP 21
Blueberry River First Nation and Doig River First Nation: Highway Right 

of Way Indian Reserve 172 Inquiry (Ottawa, March 2006), reported 
(2008) 21 ICCP 201

Mikisew Cree First Nation: Treaty 8 Economic Benefits Inquiry (Ottawa, 
March 1997), reported (1998) 6 ICCP 183

Nekaneet First Nation: Agricultural and Other Benefits under Treaty 4 
Inquiry (Ottawa, March 1999), reported (1999) 11 ICCP 91

Peepeekisis First Nation: File Hills Colony Inquiry (Ottawa, March 2004), 
reported (2007) 18 ICCP 19

Qu’Appelle Valley Indian Development Authority (Muscowpetung, Pasqua, 
Standing Buffalo, Sakimay, Cowessess, and Ochapowace First 
Nations): Flooding Inquiry (Ottawa, February 1998), reported (1998) 
9 ICCP 159

Qu’Appelle Valley Indian Development Authority (QVIDA): Flooding 
Mediation (Ottawa, December 2005), reported (2008) 21 ICCP 77 

!ICCP.21_reports.book  Page xxix  Tuesday, December 9, 2008  2:54 PM



INDIAN CLAIMS COMMISSION PROCEEDINGS

xxx

Standing Buffalo Dakota Nation: Flooding Mediation (Ottawa, 
March 2004), reported (2007) 18 ICCP 3

DECLARATION OF RIGHTS
Athabasca Denesuliné (Fond du Lac, Black Lake, and Hatchet Lake First 

Nations): Treaty Harvesting Rights Inquiry (Ottawa, December 1993), 
reported (1995) 3 ICCP 3

DEEMED REJECTION See MANDATE OF INDIAN CLAIMS COMMISSION – 
CONSTRUCTIVE REJECTION

DELAY
Alexis First Nation: TransAlta Utilities Rights of Way Inquiry (Ottawa, 

March 2003), reported (2004) 17 ICCP 21
Blueberry River First Nation and Doig River First Nation: Highway Right 

of Way Indian Reserve 172 Inquiry (Ottawa, March 2006), reported 
(2008) 21 ICCP 201

Mikisew Cree First Nation: Treaty 8 Economic Benefits Inquiry (Ottawa, 
March 1997), reported (1998) 6 ICCP 183

Nekaneet First Nation: Agricultural and Other Benefits under Treaty 4 
Inquiry (Ottawa, March 1999), reported (1999) 11 ICCP 91

Peepeekisis First Nation: File Hills Colony Inquiry (Ottawa, March 2004), 
reported (2007) 18 ICCP 19

ISSUES
James Smith Cree Nation: Indian Reserve 100A Inquiry (Ottawa, 

March 2005), reported (2008) 20 ICCP 3 
James Smith Cree Nation: Treaty Land Entitlement Inquiry – Report on 

Issue 9: Amalgamation (Ottawa, March 2005), reported (2008) 
20 ICCP 505

James Smith Cree Nation: Treaty Land Entitlement Inquiry (Ottawa, 
February 2007), reported (2008) 20 ICCP 573

MEDIATION
Blood Tribe/Kainaiwa: 1889 Akers Surrender – Mediation (Ottawa, 

August 2005) (2008), reported 21 ICCP 3
Chippewas of the Thames First Nation: Muncey Land Inquiry (Ottawa, 

December 1994), reported (1995) 3 ICCP 285
Chippewas of the Thames First Nation: Clench Defalcation Mediation 

(Ottawa, August 2005), reported (2008) 21 ICCP 27
Fishing Lake First Nation: 1907 Surrender Mediation (Ottawa, 

March 2002), reported (2002) 15 ICCP 291
Kahkewistahaw First Nation: 1907 Reserve Land Surrender Mediation 

(Ottawa, January 2003), reported (2004) 17 ICCP 3
Keeseekoowenin First Nation: 1906 Land Claim Mediation (Ottawa, 

August  2005), reported (2008) 21 ICCP 43
Moosomin First Nation: 1909 Reserve Land Surrender Mediation (Ottawa, 

March 2004), reported (2007) 18 ICCP 243
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Nekaneet First Nation: Agricultural and Other Benefits under Treaty 4 
Inquiry (Ottawa, March 1999), reported (1999) 11 ICCP 91

Qu’Appelle Valley Indian Development Authority (QVIDA): Flooding 
Mediation (Ottawa, December 2005), reported (2008) 21 ICCP 77 

Roseau River Anishinabe First Nation: Treaty Land Entitlement Mediation 
(Ottawa, March 1996), reported (1998) 6 ICCP 3

Standing Buffalo Dakota Nation: Flooding Mediation (Ottawa, 
March 2004), reported (2007) 18 ICCP 3

Thunderchild First Nation: 1908 Surrender Mediation (Ottawa, 
March 2004), reported (2007) 18 ICCP 261

Touchwood Agency: Mismanagement (1920–24) Claim Mediation 
(Ottawa, August 2005), reported 2008) 21 ICCP 59

REJECTED CLAIM
Micmacs of Gesgapegiag First Nation: Horse Island Inquiry (Ottawa, 

December 1994), reported (1995) 3 ICCP 253
SUPPLEMENTARY MANDATE

Canupawakpa Dakota First Nation: Turtle Mountain Surrender Inquiry 
(Ottawa, July 2003), reported (2004) 17 ICCP 263

Carry the Kettle First Nation: Cypress Hills Inquiry (Ottawa, July 2000), 
reported (2000) 13 ICCP 209

Friends of the Michel Society: 1958 Enfranchisement Inquiry (Ottawa, 
March 1998), reported (1998) 10 ICCP 69

Roseau River Anishinabe First Nation: Medical Aid Inquiry (Ottawa, 
February 2001), reported (2001) 14 ICCP 3

Young Chipeewayan: Stoney Knoll Indian Reserve 107 Inquiry (Ottawa, 
December 1994), reported (1995) 3 ICCP 175

MANITOBA
Canupawakpa Dakota First Nation: Turtle Mountain Surrender Inquiry 

(Ottawa, July 2003), reported (2004) 17 ICCP 263
Gamblers First Nation: Treaty Land Entitlement Inquiry 

(Ottawa, October 1998), reported (1999) 11 ICCP 3
Keeseekoowenin First Nation: 1906 Land Claim Mediation (Ottawa, 

August 2005), reported (2008) 21 ICCP 43
Long Plain First Nation: Loss of Use Inquiry (Ottawa, February 2000), 

reported (2000) 12 ICCP 269
Peguis First Nation: Treaty Land Entitlement Inquiry (Ottawa, 

March 2001), reported (2001) 14 ICCP 183
Roseau River Anishinabe First Nation: Medical Aid Inquiry (Ottawa, 

February 2001), reported (2001) 14 ICCP 3
Roseau River Anishinabe First Nation: Treaty Land Entitlement Mediation 

(Ottawa, March 1996), reported (1998) 6 ICCP 3
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MARRIAGE See TREATY LAND ENTITLEMENT

MCKENNA-MCBRIDE COMMISSION See BRITISH COLUMBIA

MEDIATION See MANDATE OF INDIAN CLAIMS COMMISSION

MEDICAL AID See TREATY RIGHT

MEMBERSHIP See BAND; INDIAN ACT – BAND MEMBERSHIP

MIGRATION See BAND

MINERALS See FIDUCIARY DUTY – MINERALS; TREATY RIGHT

- N -

NATURAL RESOURCES TRANSFER AGREEMENT, 1930
Athabasca Chipewyan First Nation: W.A.C. Bennett Dam and Damage to 

Indian Reserve 201 Inquiry (Ottawa, March 1998), reported (1998) 
10 ICCP 117

Cold Lake and Canoe Lake First Nations: Primrose Lake Air Weapons 
Range Inquiries (Ottawa, August 1993), reported (1994) 1 ICCP 3

Joseph Bighead, Buffalo River, Waterhen Lake, and Flying Dust First 
Nations: Primrose Lake Air Weapons Range Report II Inquiries 
(Ottawa, September 1995), reported (1996) 4 ICCP 47

NEW BRUNSWICK
Eel River Bar First Nation: Eel River Dam Inquiry (Ottawa, 

December 1997), reported (1998) 9 ICCP 3

NUNAVUT
NUNAVUT LAND CLAIMS AGREEMENT

Athabasca Denesuliné (Fond du Lac, Black Lake, and Hatchet Lake First 
Nations): Treaty Harvesting Rights Inquiry (Ottawa, December 1993), 
reported (1995) 3 ICCP 3

Athabasca Denesuliné (Fond du Lac, Black Lake, and Hatchet Lake First 
Nations): Treaty Harvesting Rights Special Report (Ottawa, 
November 1995), reported (1996) 4 ICCP 177
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- O -

ONTARIO
Chippewa Tri-Council (Beausoleil, Chippewas of Georgina Island, and 

Chippewas of Mnjikaning [Rama] First Nations): Coldwater-Narrows 
Reservation Surrender Inquiry (Ottawa, March 2003), reported 
(2004) 17 ICCP 187

Chippewa Tri-Council (Beausoleil, Chippewas of Georgina Island, 
Chippewas of Rama First Nations): Collins Treaty Inquiry (Ottawa, 
March 1998), reported (1998) 10 ICCP 31

Chippewas of Kettle and Stony Point First Nation: 1927 Surrender Inquiry 
(Ottawa, March 1997), reported (1998) 8 ICCP 209

Chippewas of the Thames First Nation: Clench Defalcation Inquiry 
(Ottawa, March 2002), reported (2002) 15 ICCP 307

Chippewas of the Thames First Nation: Clench Defalcation Mediation 
(Ottawa, August 2005), reported (2008) 21 ICCP 27

Chippewas of the Thames First Nation: Muncey Land Inquiry (Ottawa, 
December 1994), reported (1995) 3 ICCP 285

Mississaugas of the New Credit First Nation: Toronto Purchase Inquiry 
(Ottawa, June 2003), reported (2004) 17 ICCP 227

Moose Deer Point First Nation: Pottawatomi Rights Inquiry (Ottawa, 
March 1999), reported (1999) 11 ICCP 135

Walpole Island First Nation: Boblo Island Inquiry (Ottawa, March 2000), 
reported (2000) 13 ICCP 117

ONUS OF PROOF See EVIDENCE

ORAL HISTORY See EVIDENCE

ORAL TERMS See TREATY INTERPRETATION – OUTSIDE PROMISES

ORDER IN COUNCIL See SPECIFIC CLAIMS POLICY

OUTSIDE PROMISES See TREATY INTERPRETATION

OUTSTANDING BUSINESS See SPECIFIC CLAIMS POLICY
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- P -

PARK
INDIAN LAND

Kluane National Park and Kluane Game Sanctuary Inquiry (Ottawa, 
February 2007), reported (2008) 21 ICCP 535

PAROL EVIDENCE RULE See EVIDENCE

PERMIT See INDIAN ACT; RIGHT OF WAY

PETITION OF RIGHT See PRE-CONFEDERATION CLAIM

POLICY See ABORIGINAL TITLE – ADDITIONS TO RESERVE POLICY 
SPECIFIC CLAIMS POLICY; TREATY LAND ENTITLEMENT

POPULATION FORMULA See TREATY LAND ENTITLEMENT

POST-SURRENDER See FIDUCIARY DUTY 

POTLATCH See CULTURE AND RELIGION

POWERS See BAND COUNCIL

PRACTICE AND PROCEDURE See also EVIDENCE
ELDER WITNESS See EVIDENCE – ORAL HISTORY
INTERVENOR

Cumberland House Cree Nation: Indian Reserve 100A Inquiry (Ottawa, 
March 2005), reported (2008) 20 ICCP 183

James Smith Cree Nation: Chakastaypasin Indian Reserve 98 Inquiry 
(Ottawa, March 2005), reported (2008) 20 ICCP 335

James Smith Cree Nation: Indian Reserve 100A Inquiry (Ottawa, 
March 2005), reported (2008) 20 ICCP 3

WITNESS See also EVIDENCE – ORAL HISTORY
Cumberland House Cree Nation: Indian Reserve 100A Inquiry (Ottawa, 

March 2005), reported (2008) 20 ICCP 183
James Smith Cree Nation: Indian Reserve 100A Inquiry (Ottawa, 

March 2005), reported (2008) 20 ICCP 3
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PRE-CONFEDERATION CLAIM See also FIDUCIARY DUTY; SPECIFIC CLAIMS 
POLICY; TREATY INTERPRETATION

COMPENSATION
Chippewa Tri-Council (Beausoleil, Chippewas of Georgina Island, 

Chippewas of Rama First Nations): Collins Treaty Inquiry (Ottawa, 
March 1998), reported (1998) 10 ICCP 31

LETTERS PATENT
Chippewas of the Thames First Nation: Muncey Land Inquiry (Ottawa, 

December 1994), reported (1995) 3 ICCP 285
Micmacs of Gesgapegiag First Nation: Horse Island Inquiry (Ottawa, 

December 1994), reported (1995) 3 ICCP 253
PETITION OF RIGHT

Chippewas of the Thames First Nation: Muncey Land Inquiry (Ottawa, 
December 1994), reported (1995) 3 ICCP 285

Micmacs of Gesgapegiag First Nation: Horse Island Inquiry (Ottawa, 
December 1994), reported (1995) 3 ICCP 253

PURCHASE
Mississaugas of the New Credit First Nation: Toronto Purchase Inquiry 

(Ottawa, June 2003), reported (2004) 17 ICCP 227
Walpole Island First Nation: Boblo Island Inquiry (Ottawa, March 2000), 

reported (2000) 13 ICCP 117
RESERVATION

Chippewas of the Thames First Nation: Muncey Land Inquiry (Ottawa, 
December 1994), reported (1995) 3 ICCP 285

RESERVE CREATION
Chippewas of the Thames First Nation: Muncey Land Inquiry (Ottawa, 

December 1994), reported (1995) 3 ICCP 285
Moose Deer Point First Nation: Pottawatomi Rights Inquiry (Ottawa, 

March 1999), reported (1999) 11 ICCP 135
SURRENDER

Chippewa Tri-Council (Beausoleil, Chippewas of Georgina Island, and 
Chippewas of Mnjikaning [Rama] First Nations): Coldwater-Narrows 
Reservation Surrender Inquiry (Ottawa, March 2003), reported 
(2004) 17 ICCP 187

Chippewa Tri-Council (Beausoleil, Chippewas of Georgina Island, 
Chippewas of Rama First Nations): Collins Treaty Inquiry (Ottawa, 
March 1998), reported (1998) 10 ICCP 31

Mississaugas of the New Credit First Nation: Toronto Purchase Inquiry 
(Ottawa, June 2003), reported (2004) 17 ICCP 227

Walpole Island First Nation: Boblo Island Inquiry (Ottawa, March 2000), 
reported (2000) 13 ICCP 117
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PRE-CONFEDERATION TREATY See PRE-CONFEDERATION CLAIM; See also 
TREATIES

PRE-EMPTION See BRITISH COLUMBIA

PRE-SURRENDER See FIDUCIARY DUTY

PROCEEDS OF SALE See RESERVE

PROTECTION OF LAND See FIDUCIARY DUTY

PROTECTION OF RESERVE LAND See FIDUCIARY DUTY

PURCHASE See PRE-CONFEDERATION CLAIM

- Q -

QUALITY OF LAND See TREATY LAND ENTITLEMENT

QUEBEC
Betsiamites Band: Highway 138 and Rivière Betsiamites Bridge Inquiries 

(Ottawa, March 2005), reported (2007) 18 ICCP 277
Micmacs of Gesgapegiag First Nation: Horse Island Inquiry (Ottawa, 

December 1994), reported (1995) 3 ICCP 253

- R -

RAILWAY See RIGHT OF WAY

REGISTRATION OF INDIAN RESERVE See INDIAN ACT

REJECTED CLAIM See MANDATE OF INDIAN CLAIMS COMMISSION

RELIGION See CULTURE AND RELIGION

RELIGIOUS SITE See CULTURE AND RELIGION – SPIRITUAL SITE

RES JUDICATA See DEFENCES

RESERVATION See PRE-CONFEDERATION CLAIM
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RESERVE See RIGHT OF WAY; TREATY LAND ENTITLEMENT
ABANDONMENT

James Smith Cree Nation: Chakastaypasin Indian Reserve 98 Inquiry 
(Ottawa, March 2005), reported (2008) 20 ICCP 335

Young Chipeewayan: Stoney Knoll Indian Reserve 107 Inquiry (Ottawa, 
December 1994), reported (1995) 3 ICCP 175

ALLOTMENT
Homalco Indian Band: Aupe Indian Reserves 6 and 6A Inquiry (Ottawa, 

December 1995), reported (1996) 4 ICCP 89
’Namgis First Nation: Cormorant Island Inquiry (Ottawa, March 1996), 

reported (1998) 7 ICCP 3
COMPENSATION

Blood Tribe/Kainaiwa: 1889 Akers Surrender Inquiry (Ottawa, June 1999), 
reported (2000) 12 ICCP 3

Blood Tribe/Kainaiwa: 1889 Akers Surrender – Mediation (Ottawa, 
August 2005), reported (2008) 21 ICCP 3 

DE FACTO RESERVE
Canupawakpa Dakota First Nation: Turtle Mountain Surrender Inquiry 

(Ottawa, July 2003), reported (2004) 17 ICCP 263
Carry the Kettle First Nation: Cypress Hills Inquiry (Ottawa, July 2000), 

reported (2000) 13 ICCP 209
Esketemc First Nation: Indian Reserves 15, 17, and 18 Inquiry (Ottawa, 

December 2001), reported (2002) 15 ICCP 3
DISPOSITION

Chippewa Tri-Council (Beausoleil, Chippewas of Georgina Island, and 
Chippewas of Mnjikaning [Rama] First Nations): Coldwater-Narrows 
Reservation Surrender Inquiry (Ottawa, March 2003), reported 
(2004) 17 ICCP 187

Chippewas of Kettle and Stony Point First Nation: 1927 Surrender Inquiry 
(Ottawa, March 1997), reported (1998) 8 ICCP 209

Chippewas of the Thames First Nation: Muncey Land Inquiry (Ottawa, 
December 1994), reported (1995) 3 ICCP 285

Cumberland House Cree Nation: Indian Reserve 100A Inquiry (Ottawa, 
March 2005), reported (2008) 20 ICCP 183

Fishing Lake First Nation: 1907 Surrender Inquiry (Ottawa, March 1997), 
reported (1998) 6 ICCP 219

James Smith Cree Nation: Chakastaypasin Indian Reserve 98 Inquiry 
(Ottawa, March 2005), reported (2008) 20 ICCP 335

James Smith Cree Nation: Indian Reserve 100A Inquiry (Ottawa, 
March 2005)

Peepeekisis First Nation: File Hills Colony Inquiry (Ottawa, March 2004), 
reported (2007) 18 ICCP 19
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Sumas Band: Indian Reserve 6 Railway Right of Way Inquiry (Ottawa, 
February 1995), reported (1996) 4 ICCP 3

Sumas Indian Band: 1919 Indian Reserve 7 Surrender Inquiry (Ottawa, 
August 1997), reported (1998) 8 ICCP 281

LEASE
Sturgeon Lake First Nation: Red Deer Holdings Agricultural Lease Inquiry 

(Ottawa, March 1998), reported (1998) 10 ICCP 3
LETTERS PATENT

Blood Tribe/Kainaiwa: 1889 Akers Surrender Inquiry (Ottawa, June 1999), 
reported (2000) 12 ICCP 3

Blood Tribe/Kainaiwa: 1889 Akers Surrender – Mediation (Ottawa, 
August 2005), reported (2008) 21 ICCP 3 

PERMIT See RIGHT OF WAY
PROCEEDS OF SALE

Chippewa Tri-Council (Beausoleil, Chippewas of Georgina Island, and 
Chippewas of Mnjikaning [Rama] First Nations): Coldwater-Narrows 
Reservation Surrender Inquiry (Ottawa, March 2003), reported 
(2004) 17 ICCP 187

Chippewas of Kettle and Stony Point First Nation: 1927 Surrender Inquiry 
(Ottawa, March 1997), reported (1998) 8 ICCP 209

Chippewas of the Thames First Nation: Clench Defalcation Inquiry 
(Ottawa, March 2002), reported (2002) 15 ICCP 307

Chippewas of the Thames First Nation: Clench Defalcation Mediation 
(Ottawa, August 2005), reported (2008) 21 ICCP 27

James Smith Cree Nation: Chakastaypasin Indian Reserve 98 Inquiry 
(Ottawa, March 2005), reported (2008) 20 ICCP 335

Mistawasis First Nation: 1911, 1917, and 1919 Surrenders Inquiry 
(Ottawa, March 2002), reported (2002) 15 ICCP 333

Sumas Band: Indian Reserve 6 Railway Right of Way Inquiry (Ottawa, 
February 1995), reported (1996) 4 ICCP 3

Sumas Indian Band: 1919 Indian Reserve 7 Surrender Inquiry (Ottawa, 
August 1997), reported (1998) 8 ICCP 281

RESERVE CLAUSE See TREATY INTERPRETATION
RESERVE CREATION See also BRITISH COLUMBIA; FIDUCIARY DUTY; 

PRE-CONFEDERATION CLAIM
Carry the Kettle First Nation: Cypress Hills Inquiry (Ottawa, July 2000), 

reported (2000) 13 ICCP 209
Esketemc First Nation: Indian Reserves 15, 17, and 18 Inquiry (Ottawa, 

December 2001), reported (2002) 15 ICCP 3
Mamaleleqala Qwe'Qwa'Sot'Enox Band: McKenna-McBride Applications 

Inquiry (Ottawa, March 1997), reported (1998) 7 ICCP 199
Nak’azdli First Nation: Aht-Len-Jees Indian Reserve 5 Inquiry (Ottawa, 

March 1996), reported (1998) 7 ICCP 81
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’Namgis First Nation: McKenna-McBride Applications Inquiry (Ottawa, 
February 1997), reported (1998) 7 ICCP 109

Taku River Tlingit First Nation: Wenah Specific Claim Inquiry (Ottawa, 
March 2006), reported (2008) 21 ICCP 97

Williams Lake Indian Band: Village Site Inquiry (Ottawa, March 2006), 
reported (2008) 21 ICCP 225

REVERSIONARY INTEREST See RIGHT OF WAY
RIPARIAN RIGHTS

Athabasca Chipewyan First Nation: W.A.C. Bennett Dam and Damage to 
Indian Reserve 201 Inquiry (Ottawa, March 1998), reported (1998) 
10 ICCP 117

Qu’Appelle Valley Indian Development Authority (Muscowpetung, Pasqua, 
Standing Buffalo, Sakimay, Cowessess, and Ochapowace First 
Nations): Flooding Inquiry (Ottawa, February 1998), reported (1998)
9 ICCP 159

Qu’Appelle Valley Indian Development Authority (QVIDA): Flooding 
Mediation (Ottawa, December 2005), reported (2008) 21 ICCP 77 

Standing Buffalo Dakota Nation: Flooding Mediation (Ottawa, 
March 2004), reported (2007) 18 ICCP 3

ROAD See RIGHT OF WAY
SALE See RESERVE – DISPOSITION
SURRENDER

Blood Tribe/Kainaiwa: 1889 Akers Surrender Inquiry (Ottawa, June 1999), 
reported (2000) 12 ICCP 3

Blood Tribe/Kainaiwa: 1889 Akers Surrender – Mediation (Ottawa, 
August 2005), reported (2008) 21 ICCP 3

Canupawakpa Dakota First Nation: Turtle Mountain Surrender Inquiry 
(Ottawa, July 2003), reported (2004) 17 ICCP 263

Chippewa Tri-Council (Beausoleil, Chippewas of Georgina Island, and 
Chippewas of Mnjikaning [Rama] First Nations): Coldwater-Narrows 
Reservation Surrender Inquiry (Ottawa, March 2003), reported 
(2004) 17 ICCP 187

Chippewa Tri-Council (Beausoleil, Chippewas of Georgina Island, 
Chippewas of Rama First Nations): Collins Treaty Inquiry (Ottawa, 
March 1998), reported (1998) 10 ICCP 31

Chippewas of Kettle and Stony Point First Nation: 1927 Surrender Inquiry 
(Ottawa, March 1997), reported (1998) 8 ICCP 209

Chippewas of the Thames First Nation: Clench Defalcation Inquiry 
(Ottawa, March 2002), reported (2002) 15 ICCP 307

Chippewas of the Thames First Nation: Clench Defalcation Mediation 
(Ottawa, August 2005), reported (2008) 21 ICCP 27

Cowessess First Nation: 1907 Surrender Inquiry (Ottawa, March 2001), 
reported (2001) 14 ICCP 223
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Cowessess First Nation: 1907 Surrender Phase II Inquiry (Ottawa, July 
2008), reported (2008) 21 ICCP 349

Cumberland House Cree Nation: Indian Reserve 100A Inquiry (Ottawa, 
March 2005), reported (2008) 20 ICCP 183

Duncan’s First Nation: 1928 Surrender Inquiry (Ottawa, September 1999), 
reported (2000) 12 ICCP 53

Fishing Lake First Nation: 1907 Surrender Inquiry (Ottawa, March 1997), 
reported (1998) 6 ICCP 219

Fishing Lake First Nation: 1907 Surrender Mediation (Ottawa, 
March 2002), reported (2002) 15 ICCP 291

Gamblers First Nation: Treaty Land Entitlement Inquiry (Ottawa, 
October1998), reported (1999) 11 ICCP 3

James Smith Cree Nation: Chakastaypasin Indian Reserve 98 Inquiry 
(Ottawa, March 2005), reported (2008) 20 ICCP 335

James Smith Cree Nation: Indian Reserve 100A Inquiry (Ottawa, 
March 2005), reported (2008) 20 ICCP 3

Kahkewistahaw First Nation: 1907 Reserve Land Surrender Inquiry 
(Ottawa, February 1997), reported (1998) 8 ICCP 3

Kahkewistahaw First Nation: 1907 Reserve Land Surrender Mediation 
(Ottawa, January 2003), reported (2004) 17 ICCP 3

The Key First Nation: 1909 Surrender Inquiry (Ottawa, March 2000), 
reported (2000) 13 ICCP 3

Lax Kw’alaams Indian Band: Tsimpsean Indian Reserve 2 Inquiry 
(Ottawa, June 1994), reported (1995) 3 ICCP 99

Mistawasis First Nation: 1911, 1917, and 1919 Surrenders Inquiry 
(Ottawa, March 2002), reported (2002) 15 ICCP 333

Moosomin First Nation: 1909 Reserve Land Surrender Inquiry (Ottawa, 
March 1997), reported (1998) 8 ICCP 101

Moosomin First Nation: 1909 Reserve Land Surrender Mediation (Ottawa, 
March 2004), reported (2007) 18 ICCP 243

Nak’azdli First Nation: Aht-Len-Jees Indian Reserve 5 Inquiry (Ottawa, 
March 1996), reported (1998) 7 ICCP 81

Peguis First Nation: Treaty Land Entitlement Inquiry (Ottawa, 
March 2001), reported (2001) 14 ICCP 183

Sumas Band: Indian Reserve 6 Railway Right of Way Inquiry (Ottawa, 
February 1995), reported (1996) 4 ICCP 3

Sumas Indian Band: 1919 Indian Reserve 7 Surrender Inquiry (Ottawa, 
August 1997), reported (1998) 8 ICCP 281

Thunderchild First Nation: 1908 Surrender Mediation (Ottawa, 
March 2004), reported (2007) 18 ICCP 261
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SURRENDER FOR EXCHANGE
Gamblers First Nation: Treaty Land Entitlement Inquiry (Ottawa, 

October 1998), reported (1999) 11 ICCP 3
Thunderchild First Nation: 1908 Surrender Mediation (Ottawa, 

March 2004), reported (2007) 18 ICCP 261
THIRD PARTY

Blood Tribe/Kainaiwa: 1889 Akers Surrender Inquiry (Ottawa, June 1999), 
reported (2000) 12 ICCP 3

Blood Tribe/Kainaiwa: 1889 Akers Surrender – Mediation (Ottawa, 
August 2005), reported (2008) 21 ICCP 3

TRESPASS
James Smith Cree Nation: Chakastaypasin Indian Reserve 98 Inquiry 

(Ottawa, March 2005), reported (2008) 20 ICCP 335

REVERSIONARY INTEREST See RIGHT OF WAY

RIGHT OF PASSAGE See TREATY INTERPRETATION

RIGHT OF WAY See ALSO FIDUCIARY DUTY
ABANDONMENT

Sumas Band: Indian Reserve 6 Railway Right of Way Inquiry (Ottawa, 
February 1995), reported (1996) 4 ICCP 3

BRIDGE
Betsiamites Band: Highway 138 and Rivière Betsiamites Bridge Inquiries 

(Ottawa, March 2005), reported (2007) 18 ICCP 277
DAM

Eel River Bar First Nation: Eel River Dam Inquiry (Ottawa, 
December 1997), reported (1998) 9 ICCP 3

Qu’Appelle Valley Indian Development Authority (Muscowpetung, Pasqua, 
Standing Buffalo, Sakimay, Cowessess, and Ochapowace First 
Nations): Flooding Inquiry (Ottawa, February 1998), reported 
(1998) 9  ICCP 159

Qu’Appelle Valley Indian Development Authority (QVIDA): Flooding 
Mediation (Ottawa, December 2005), reported (2008) 21 ICCP 77 

Standing Buffalo Dakota Nation: Flooding Mediation (Ottawa, 
March 2004), reported (2007) 18 ICCP 3

EXPROPRIATION
Alexis First Nation: TransAlta Utilities Rights of Way Inquiry (Ottawa, 

March 2003), reported (2004) 17 ICCP 21
Betsiamites Band: Highway 138 and Rivière Betsiamites Bridge Inquiries 

(Ottawa, March 2005), reported (2007) 18 ICCP 277
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Blueberry River First Nation and Doig River First Nation: Highway Right 
of Way Indian Reserve 172 Inquiry (Ottawa, March 2006), reported 
(2008) 21 ICCP 201

Eel River Bar First Nation: Eel River Dam Inquiry (Ottawa, 
December 1997), reported (1998) 9 ICCP 3

Qu’Appelle Valley Indian Development Authority (Muscowpetung, Pasqua, 
Standing Buffalo, Sakimay, Cowessess, and Ochapowace First 
Nations): Flooding Inquiry (Ottawa, February 1998), reported (1998) 
9 ICCP 159

Qu’Appelle Valley Indian Development Authority (QVIDA): Flooding 
Mediation (Ottawa, December 2005), reported (2008) 21 ICCP 77 

Standing Buffalo Dakota Nation: Flooding Mediation (Ottawa, 
March 2004), reported (2007) 18 ICCP 3

Sumas Band: Indian Reserve 6 Railway Right of Way Inquiry (Ottawa, 
February 1995), reported (1996) 4 ICCP 3

HIGHWAY See RIGHT OF WAY – ROAD
HYDRO LINE

Alexis First Nation: TransAlta Utilities Rights of Way Inquiry (Ottawa, 
March 2003), reported (2004) 17 ICCP 21

PERMIT
Alexis First Nation: TransAlta Utilities Rights of Way Inquiry (Ottawa, 

March 2003), reported (2004) 17 ICCP 21
Eel River Bar First Nation: Eel River Dam Inquiry (Ottawa, 

December 1997), reported (1998) 9 ICCP 3
Qu’Appelle Valley Indian Development Authority (Muscowpetung, Pasqua, 

Standing Buffalo, Sakimay, Cowessess, and Ochapowace First 
Nations): Flooding Inquiry (Ottawa, February 1998), reported (1998) 
9 ICCP 159

Qu’Appelle Valley Indian Development Authority (QVIDA): Flooding 
Mediation (Ottawa, December 2005), reported (2008) 21 ICCP 77 

Standing Buffalo Dakota Nation: Flooding Mediation (Ottawa, 
March 2004), reported (2007) 18 ICCP 3

RAILWAY
Sumas Band: Indian Reserve 6 Railway Right of Way Inquiry (Ottawa, 

February 1995), reported (1996) 4 ICCP 3
REVERSIONARY INTEREST

Sumas Band: Indian Reserve 6 Railway Right of Way Inquiry (Ottawa, 
February 1995), reported (1996) 4 ICCP 3

ROAD
Betsiamites Band: Highway 138 and Rivière Betsiamites Bridge Inquiries 

(Ottawa, March 2005), reported (2007) 18 ICCP 277

!ICCP.21_reports.book  Page xlii  Tuesday, December 9, 2008  2:54 PM



xliii

KEY WORDS INDEX

Blueberry River First Nation and Doig River First Nation: Highway Right 
of Way Indian Reserve 172 Inquiry (Ottawa, March 2006), reported 
(2008) 21 ICCP 201

Mistawasis First Nation: 1911, 1917, and 1919 Surrenders Inquiry 
(Ottawa, March 2002), reported (2002) 15 ICCP 333

SURRENDER
Betsiamites Band: Highway 138 and Rivière Betsiamites Bridge Inquiries 

(Ottawa, March 2005), reported (2007) 18 ICCP 277
TRESPASS

Eel River Bar First Nation: Eel River Dam Inquiry (Ottawa, 
December 1997), reported (1998) 9 ICCP 3

Qu’Appelle Valley Indian Development Authority (Muscowpetung, Pasqua, 
Standing Buffalo, Sakimay, Cowessess, and Ochapowace First 
Nations): Flooding Inquiry (Ottawa, February 1998), reported 
(1998) 9 ICCP 159

Qu’Appelle Valley Indian Development Authority (QVIDA): Flooding 
Mediation (Ottawa, December 2005), reported (2008) 21 ICCP 77 

Standing Buffalo Dakota Nation: Flooding Mediation (Ottawa, 
March 2004), reported (2007) 18 ICCP 3

RIPARIAN RIGHTS See RESERVE

ROAD See RIGHT OF WAY

ROBINSON-HURON TREATY (1850) See TREATIES

ROBINSON-SUPERIOR TREATY (1850) See TREATIES

ROYAL PREROGATIVE
Carry the Kettle First Nation: Cypress Hills Inquiry (Ottawa, July 2000), 

reported (2000) 13 ICCP 209
Cumberland House Cree Nation: Indian Reserve 100A Inquiry (Ottawa, 

March 2005), reported (2008) 20 ICCP 183
James Smith Cree Nation: Chakastaypasin Indian Reserve 98 Inquiry 

(Ottawa, March 2005), reported (2008) 20 ICCP 335
James Smith Cree Nation: Indian Reserve 100A Inquiry (Ottawa, 

March 2005), reported (2008) 20 ICCP 3

ROYAL PROCLAMATION OF 1763
Chippewa Tri-Council (Beausoleil, Chippewas of Georgina Island, and 

Chippewas of Mnjikaning [Rama] First Nations): Coldwater-Narrows 
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Reservation Surrender Inquiry (Ottawa, March 2003), reported 
(2004) 17 ICCP 187

Chippewas of Kettle and Stony Point First Nation: 1927 Surrender Inquiry 
(Ottawa, March 1997), reported (1998) 8 ICCP 209

Mississaugas of the New Credit First Nation: Toronto Purchase Inquiry 
(Ottawa, June 2003), reported (2004) 17 ICCP 227

Walpole Island First Nation: Boblo Island Inquiry (Ottawa, March 2000), 
reported (2000) 13 ICCP 117

- S -

SALE See RESERVE-DISPOSITION

SASKATCHEWAN
Athabasca Denesuliné (Fond du Lac, Black Lake, and Hatchet Lake First 

Nations): Treaty Harvesting Rights Inquiry (Ottawa, December 1993), 
reported (1995) 3 ICCP 3

Athabasca Denesuliné (Fond du Lac, Black Lake, and Hatchet Lake First 
Nations): Treaty Harvesting Rights Special Report (Ottawa, November 
1995), reported (1996) 4 ICCP 177

Carry the Kettle First Nation: Cypress Hills Inquiry (Ottawa, July 2000), 
reported (2000) 13 ICCP 209

Cold Lake and Canoe Lake First Nations: Primrose Lake Air Weapons 
Range Inquiries (Ottawa, August 1993), reported (1994) 1 ICCP 3 

Cowessess First Nation: 1907 Surrender Inquiry (Ottawa, March 2001), 
reported (2001) 14 ICCP 223

Cowessess First Nation: 1907 Surrender Phase II Inquiry (Ottawa, July 
2008), reported (2008) 21 ICCP 349

Cumberland House Cree Nation: Indian Reserve 100A Inquiry 100A 
Inquiry (Ottawa, March 2005), reported (2008) 20 ICCP 183

Fishing Lake First Nation: 1907 Surrender Inquiry (Ottawa, March 1997), 
reported (1998) 6 ICCP 219

Fishing Lake First Nation: 1907 Surrender Mediation (Ottawa, 
March 2002), reported (2002) 15 ICCP 291

James Smith Cree Nation: Chakastaypasin Indian Reserve 98 Inquiry 
(Ottawa, March 2005), reported (2008) 20 ICCP 335

James Smith Cree Nation: Indian Reserve 100A Inquiry (Ottawa, 
March 2005), reported (2008) 20 ICCP 3

James Smith Cree Nation: Treaty Land Entitlement Inquiry – Report on 
Issue 9: Amalgamation (Ottawa, March 2005), reported (2008) 
20 ICCP 505

!ICCP.21_reports.book  Page xliv  Tuesday, December 9, 2008  2:54 PM



xlv

KEY WORDS INDEX

James Smith Cree Nation: Treaty Land Entitlement Inquiry (Ottawa, 
February 2007), reported (2008) 20 ICCP 573

Joseph Bighead, Buffalo River, Waterhen Lake, and Flying Dust First 
Nations: Primrose Lake Air Weapons Range Report II Inquiries 
(Ottawa, September 1995), reported (1996) 4 ICCP 47

Kahkewistahaw First Nation: 1907 Reserve Land Surrender Inquiry 
(Ottawa, February 1997), reported (1998) 8 ICCP 3

Kahkewistahaw First Nation: 1907 Reserve Land Surrender Mediation 
(Ottawa, January 2003), reported (2004) 17 ICCP 3

Kahkewistahaw First Nation: Treaty Land Entitlement Inquiry (Ottawa, 
November 1996), reported (1998) 6 ICCP 21

Kawacatoose First Nation: Treaty Land Entitlement Inquiry (Ottawa, 
March 1996), reported (1996) 5 ICCP 73

The Key First Nation: 1909 Surrender Inquiry (Ottawa, March 2000), 
reported (2000) 13 ICCP 3

Lac La Ronge Indian Band: Treaty Land Entitlement Inquiry (Ottawa, 
March 1996), reported (1996) 5 ICCP 235

Lucky Man Cree Nation: Treaty Land Entitlement Inquiry (Ottawa, 
March 1997), reported (1998) 6 ICCP 109

Mistawasis First Nation: 1911, 1917, and 1919 Surrenders Inquiry 
(Ottawa, March 2002), reported (2002) 15 ICCP 333

Moosomin First Nation: 1909 Reserve Land Surrender Inquiry (Ottawa, 
March 1997), reported (1998) 8 ICCP 101

Moosomin First Nation: 1909 Reserve Land Surrender Mediation (Ottawa, 
March 2004), reported (2007) 18 ICCP 243

Nekaneet First Nation: Agricultural and Other Benefits under Treaty 4 
Inquiry (Ottawa, March 1999), reported (1999) 11 ICCP 91

Peepeekisis First Nation: File Hills Colony Inquiry (Ottawa, March 2004), 
reported (2007) 18 ICCP 19

Qu’Appelle Valley Indian Development Authority (Muscowpetung, Pasqua, 
Standing Buffalo, Sakimay, Cowessess, and Ochapowace First 
Nations): Flooding Inquiry (Ottawa, February 1998), reported 
(1998) 9 ICCP 159

Qu’Appelle Valley Indian Development Authority (QVIDA): Flooding 
Mediation (Ottawa, December 2005), reported (2008) 21 ICCP 77

Standing Buffalo Dakota Nation: Flooding Mediation (Ottawa, 
March 2004), reported (2007) 18 ICCP 3

Sturgeon Lake First Nation: Red Deer Holdings Agricultural Lease Inquiry 
(Ottawa, March 1998), reported (1998) 10 ICCP 3

Thunderchild First Nation: 1908 Surrender Mediation (Ottawa, 
March 2004), reported (2007) 18 ICCP 261
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Touchwood Agency: Mismanagement (1920–24) Claim Mediation 
(Ottawa, August 2005), reported (2008) 21 ICCP 59

Young Chipeewayan: Stoney Knoll Indian Reserve 107 Inquiry (Ottawa, 
December 1994), reported (1995) 3 ICCP 175

TREATY LAND ENTITLEMENT FRAMEWORK AGREEMENT
Kawacatoose First Nation: Treaty Land Entitlement Inquiry (Ottawa, 

March 1996), reported (1996) 5 ICCP 73

SCOPE See SPECIFIC CLAIM POLICY; TREATY INTERPRETATION

SETTLEMENT AGREEMENT See TREATY LAND ENTITLEMENT

SETTLEMENT LANDS See BRITISH COLUMBIA – INDIAN SETTLEMENT

SIGNATURE BY MARK See EVIDENCE

SPECIFIC CLAIMS POLICY See also MANDATE OF INDIAN CLAIMS 
COMMISSION

ABORIGINAL TITLE
Esketemc First Nation: Indian Reserves 15, 17, and 18 Inquiry (Ottawa, 

December 2001), reported (2002) 15 ICCP 3
BAND

Friends of the Michel Society: 1958 Enfranchisement Inquiry (Ottawa, 
March 1998), reported (1998) 10 ICCP 69

Joseph Bighead, Buffalo River, Waterhen Lake, and Flying Dust First 
Nations: Primrose Lake Air Weapons Range Report II Inquiries 
(Ottawa, September 1995), reported (1996) 4 ICCP 47

Young Chipeewayan: Stoney Knoll Indian Reserve 107 Inquiry (Ottawa, 
December 1994), reported (1995) 3 ICCP 175

BEYOND LAWFUL OBLIGATION
James Smith Cree Nation: Chakastaypasin Indian Reserve 98 Inquiry 

(Ottawa, March 2005), reported (2008) 20 ICCP 335
Mamaleleqala Qwe'Qwa'Sot'Enox Band: McKenna-McBride Applications 

Inquiry (Ottawa, March 1997), reported (1998) 7 ICCP 199
Peepeekisis First Nation: File Hills Colony Inquiry (Ottawa, March 2004), 

reported (2007) 18 ICCP 19
COMPENSATION CRITERIA

Lax Kw’alaams Indian Band: Tsimpsean Indian Reserve 2 Inquiry 
(Ottawa, June 1994), reported (1995) 3 ICCP 99

Long Plain First Nation: Loss of Use Inquiry (Ottawa, February 2000), 
reported (2000) 12 ICCP 269

!ICCP.21_reports.book  Page xlvi  Tuesday, December 9, 2008  2:54 PM



xlvii
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COMPREHENSIVE CLAIM
Athabasca Denesuliné (Fond du Lac, Black Lake, and Hatchet Lake First 

Nations): Treaty Harvesting Rights Inquiry (Ottawa, December 1993), 
reported (1995) 3 ICCP 3

Kluane National Park and Kluane Game Sanctuary Inquiry (Ottawa, 
February 2007), reported (2008) 21 ICCP 535

FIDUCIARY DUTY
Esketemc First Nation: Indian Reserves 15, 17, and 18 Inquiry (Ottawa, 

December 2001), reported (2002) 15 ICCP 3
Mamaleleqala Qwe'Qwa'Sot'Enox Band: McKenna-McBride Applications 

Inquiry (Ottawa, March 1997), reported (1998) 7 ICCP 199
’Namgis First Nation: Cormorant Island Inquiry (Ottawa, March 1996), 

reported (1998) 7 ICCP 3
’Namgis First Nation: McKenna-McBride Applications Inquiry (Ottawa, 

February 1997), reported (1998) 7 ICCP 109
Taku River Tlingit First Nation: Wenah Specific Claim Inquiry (Ottawa, 

March 2006) reported (2008) 21 ICCP 97
FIFTEEN-YEAR RULE

Sturgeon Lake First Nation: Red Deer Holdings Agricultural Lease Inquiry 
(Ottawa, March 1998), reported (1998) 10 ICCP 3

FRAUD
Homalco Indian Band: Aupe Indian Reserves 6 and 6A Inquiry (Ottawa, 

December 1995), reported (1996) 4 ICCP 89
James Smith Cree Nation: Chakastaypasin Indian Reserve 98 Inquiry 

(Ottawa, March 2005), reported (2008) 20 ICCP 335
INDIAN LAND

Kluane National Park and Kluane Game Sanctuary Inquiry (Ottawa, 
February 2007), reported (2008) 21 ICCP 535

INDIAN SETTLEMENT
Homalco Indian Band: Aupe Indian Reserves 6 and 6A Inquiry (Ottawa, 

December 1995), reported (1996) 4 ICCP 89
LAWFUL OBLIGATION

Athabasca Denesuliné (Fond du Lac, Black Lake, and Hatchet Lake First 
Nations): Treaty Harvesting Rights Inquiry (Ottawa, December 1993), 
reported (1995) 3 ICCP 3

Esketemc First Nation: Indian Reserves 15, 17, and 18 Inquiry (Ottawa, 
December 2001), reported (2002) 15 ICCP 3

Mamaleleqala Qwe'Qwa'Sot'Enox Band: McKenna-McBride Applications 
Inquiry (Ottawa, March 1997), reported (1998) 7 ICCP 199

’Namgis First Nation: Cormorant Island Inquiry (Ottawa, March 1996), 
reported (1998) 7 ICCP 3

’Namgis First Nation: McKenna-McBride Applications Inquiry (Ottawa, 
February 1997), reported (1998) 7 ICCP 109
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ORDER IN COUNCIL
’Namgis First Nation: Cormorant Island Inquiry (Ottawa, March 1996), 

reported (1998) 7 ICCP 3
OUTSTANDING BUSINESS

Athabasca Denesuliné (Fond du Lac, Black Lake, and Hatchet Lake First 
Nations): Treaty Harvesting Rights Inquiry (Ottawa, December 1993), 
reported (1995) 3 ICCP 3

PRE-CONFEDERATION CLAIM
Micmacs of Gesgapegiag First Nation: Horse Island Inquiry (Ottawa, 

December 1994), reported (1995) 3 ICCP 253
SCOPE

Mamaleleqala Qwe'Qwa'Sot'Enox Band: McKenna-McBride Applications 
Inquiry (Ottawa, March 1997), reported (1998) 7 ICCP 199

’Namgis First Nation: Cormorant Island Inquiry (Ottawa, March 1996), 
reported (1998) 7 ICCP 3

’Namgis First Nation: McKenna-McBride Applications Inquiry (Ottawa, 
February 1997), reported (1998) 7 ICCP 109

STANDING See SPECIFIC CLAIMS POLICY – BAND

SPIRITUAL SITE See CULTURE AND RELIGION

STANDING See SPECIFIC CLAIMS POLICY – BAND

STATUS See BAND; INDIAN ACT – INDIAN STATUS

STATUTE
LAWFUL OBLIGATION

Athabasca Chipewyan First Nation: W.A.C. Bennett Dam and Damage to 
Indian Reserve 201 Inquiry (Ottawa, March 1998), reported (1998) 
10 ICCP 117

SUBDIVISION See INDIAN ACT

SUPPLEMENTARY MANDATE See MANDATE OF INDIAN CLAIMS 
COMMISSION

SURRENDER See FIDUCIARY DUTY; INDIAN ACT; PRE-CONFEDERATION 
CLAIM; RESERVE; RIGHT OF WAY

SURRENDER FOR EXCHANGE See RESERVE
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TAXATION See INDIAN ACT

TERMS OF UNION, 1871 See BRITISH COLUMBIA

THIRD PARTY See FIDUCIARY DUTY; INDIAN ACT; RESERVE

TIMBER See TREATY RIGHT – HARVESTING

TLE See TREATY LAND ENTITLEMENT

TRAPPING See TREATY RIGHT – HARVESTING

TREATIES
COLDWATER TREATY (1836)

Chippewa Tri-Council (Beausoleil, Chippewas of Georgina Island, and 
Chippewas of Mnjikaning [Rama] First Nations): Coldwater-Narrows 
Reservation Surrender Inquiry (Ottawa, March 2003), reported 
(2004) 17 ICCP 187

COLLINS TREATY (1785)
Chippewa Tri-Council (Beausoleil, Chippewas of Georgina Island, 

Chippewas of Rama First Nations): Collins Treaty Inquiry (Ottawa, 
March 1998), reported (1998) 10 ICCP 31

ROBINSON-HURON TREATY (1850)
Moose Deer Point First Nation: Pottawatomi Rights Inquiry (Ottawa, 

March 1999), reported (1999) 11 ICCP 135
ROBINSON-SUPERIOR TREATY (1850)

Moose Deer Point First Nation: Pottawatomi Rights Inquiry (Ottawa, 
March 1999), reported (1999) 11 ICCP 135

TREATY OF 1779
Eel River Bar First Nation: Eel River Dam Inquiry (Ottawa, 

December 1997), reported (1998) 9 ICCP 3
TREATY OF 1836

Moose Deer Point First Nation: Pottawatomi Rights Inquiry (Ottawa, 
March 1999), reported (1999) 11 ICCP 135

TREATY 1 (1871)
Long Plain First Nation: Loss of Use Inquiry (Ottawa, February 2000), 

reported (2000) 12 ICCP 269
Peguis First Nation: Treaty Land Entitlement Inquiry (Ottawa, 

March 2001), reported (2001) 14 ICCP 183
Roseau River Anishinabe First Nation: Medical Aid Inquiry (Ottawa, 

February 2001), reported (2001) 14 ICCP 3
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Roseau River Anishinabe First Nation: Treaty Land Entitlement Mediation 
(Ottawa, March 1996), reported (1998) 6 ICCP 3

TREATY 2 (1871)
Keeseekoowenin First Nation: 1906 Land Claim Mediation (Ottawa, 

August 2005), reported (2008) 21 ICCP 43
TREATY 3 (1792)

Chippewa Tri-Council (Beausoleil, Chippewas of Georgina Island, 
Chippewas of Rama First Nations): Collins Treaty Inquiry (Ottawa, 
March 1998), reported (1998) 10 ICCP 31

TREATY 4 (1874)
Carry the Kettle First Nation: Cypress Hills Inquiry (Ottawa, July 2000), 

reported (2000) 13 ICCP 209
Cowessess First Nation: 1907 Surrender Inquiry (Ottawa, March 2001), 

reported (2001) 14 ICCP 223
Cowessess First Nation: 1907 Surrender Phase II Inquiry (Ottawa, July 

2008), reported (2008) 21 ICCP 349
Fishing Lake First Nation: 1907 Surrender Inquiry (Ottawa, March 1997), 

reported (1998) 6 ICCP 219
Fishing Lake First Nation: 1907 Surrender Mediation (Ottawa, 

March 2002), reported (2002) 15 ICCP 291
Gamblers First Nation: Treaty Land Entitlement Inquiry (Ottawa, 

October 1998), reported (1999) 11 ICCP 3
Kahkewistahaw First Nation: 1907 Reserve Land Surrender Inquiry 

(Ottawa, February 1997), reported (1998) 8 ICCP 3
Kahkewistahaw First Nation: 1907 Reserve Land Surrender Mediation 

(Ottawa, January 2003), reported (2004) 17 ICCP 3
Kahkewistahaw First Nation: Treaty Land Entitlement Inquiry (Ottawa, 

November 1996), reported (1998) 6 ICCP 21
Kawacatoose First Nation: Treaty Land Entitlement Inquiry (Ottawa, 

March 1996), reported (1996) 5 ICCP 73
The Key First Nation: 1909 Surrender Inquiry (Ottawa, March 2000), 

reported (2000) 13 ICCP 3
Nekaneet First Nation: Agricultural and Other Benefits under Treaty 4 

Inquiry (Ottawa, March 1999), reported (1999) 11 ICCP 91
Peepeekisis First Nation: File Hills Colony Inquiry (Ottawa, March 2004), 

reported (2007) 18 ICCP 19
Qu’Appelle Valley Indian Development Authority (Muscowpetung, Pasqua, 

Standing Buffalo, Sakimay, Cowessess, and Ochapowace First 
Nations): Flooding Inquiry (Ottawa, February 1998), reported 
(1998) 9 ICCP 159

Qu’Appelle Valley Indian Development Authority (QVIDA): Flooding 
Mediation (Ottawa, December 2005), reported (2008) 21 ICCP 77 
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Standing Buffalo Dakota Nation: Flooding Mediation (Ottawa, 
March 2004), reported (2007) 18 ICCP 3

TREATY 5 (1876)
Cumberland House Cree Nation: Indian Reserve 100A Inquiry (Ottawa, 

March 2005), reported (2008) 20 ICCP 183
James Smith Cree Nation: Indian Reserve 100A Inquiry (Ottawa, 

March 2005), reported (2008) 20 ICCP 3
TREATY 6 (1876)

Alexis First Nation: TransAlta Utilities Rights of Way Inquiry (Ottawa, 
March 2003), reported (2004) 17 ICCP 21

Cold Lake and Canoe Lake First Nations: Primrose Lake Air Weapons 
Range Inquiries (Ottawa, August 1993), reported (1994) 1 ICCP 3

Cumberland House Cree Nation: Indian Reserve 100A Inquiry (Ottawa, 
March 2005)

Friends of the Michel Society: 1958 Enfranchisement Inquiry (Ottawa, 
March 1998), reported (1998) 10 ICCP 69

James Smith Cree Nation: Chakastaypasin Indian Reserve 98 Inquiry 
(Ottawa, March 2005), reported (2008) 20 ICCP 335

James Smith Cree Nation: Indian Reserve 100A Inquiry (Ottawa, 
March 2005), reported (2008) 20 ICCP 3

James Smith Cree Nation: Treaty Land Entitlement Inquiry – Report on 
Issue 9: Amalgamation (Ottawa, March 2005), reported (2008) 
20 ICCP 505

James Smith Cree Nation: Treaty Land Entitlement Inquiry (Ottawa, 
February 2007), reported (2008) 20 ICCP 573

Joseph Bighead, Buffalo River, Waterhen Lake, and Flying Dust First 
Nations: Primrose Lake Air Weapons Range Report II Inquiries 
(Ottawa, September 1995), reported (1996) 4 ICCP 47

Lac La Ronge Indian Band: Treaty Land Entitlement Inquiry (Ottawa, 
March 1996), reported (1996) 5 ICCP 235

Lucky Man Cree Nation: Treaty Land Entitlement Inquiry (Ottawa, 
March 1997), reported (1998) 6 ICCP 109

Mistawasis First Nation: 1911, 1917, and 1919 Surrenders Inquiry 
(Ottawa, March 2002), reported (2002) 15 ICCP 333

Moosomin First Nation: 1909 Reserve Land Surrender Inquiry (Ottawa, 
March 1997), reported (1998) 8 ICCP 101

Moosomin First Nation 1909 Reserve Land Surrender Mediation (Ottawa, 
March 2004), reported (2007) 18 ICCP 243

Sturgeon Lake First Nation: Red Deer Holdings Agricultural Lease Inquiry 
(Ottawa, March 1998), reported (1998) 10 ICCP 3

Thunderchild First Nation: 1908 Surrender Mediation (Ottawa, 
March 2004), reported (2007) 18 ICCP 261
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Young Chipeewayan: Stoney Knoll Indian Reserve 107 Inquiry (Ottawa, 
December 1994), reported (1995) 3 ICCP 175

TREATY 7 (1877)
Blood Tribe/Kainaiwa: 1889 Akers Surrender Inquiry (Ottawa, June 1999), 

reported (2000) 12 ICCP 3
Blood Tribe/Kainaiwa: 1889 Akers Surrender – Mediation (Ottawa, 

August 2005) reported (2008) 21 ICCP 3
Moose Deer Point First Nation: Pottawatomi Rights Inquiry (Ottawa, 

March 1999), reported (1999) 11 ICCP 135
TREATY 8 (1899)

Athabasca Chipewyan First Nation: W.A.C. Bennett Dam and Damage to 
Indian Reserve 201 Inquiry (Ottawa, March 1998), reported 
(1998) 10 ICCP 117

Athabasca Denesuliné (Fond du Lac, Black Lake, and Hatchet Lake First 
Nations): Treaty Harvesting Rights Inquiry (Ottawa, December 1993), 
reported (1995) 3 ICCP 3

Athabasca Denesuliné (Fond du Lac, Black Lake, and Hatchet Lake First 
Nations): Treaty Harvesting Rights Special Report (Ottawa, 
November 1995), reported (1996) 4 ICCP 177

Bigstone Cree Nation: Treaty Land Entitlement Inquiry (Ottawa, 
March 2000), reported (2000) 12 ICCP 343

Blueberry River First Nation and Doig River First Nation: Highway Right 
of Way Indian Reserve 172 Inquiry (Ottawa, March 2006), reported 
(2008) 21 ICCP 201

Duncan’s First Nation: 1928 Surrender Inquiry (Ottawa, September 1999), 
reported (2000) 12 ICCP 53

Fort McKay First Nation: Treaty Land Entitlement Inquiry (Ottawa, 
December 1995), reported (1996) 5 ICCP 3

Mikisew Cree First Nation: Treaty 8 Economic Benefits Inquiry (Ottawa, 
March 1997), reported (1998) 6 ICCP 183

Moose Deer Point First Nation: Pottawatomi Rights Inquiry (Ottawa, 
March 1999), reported (1999) 11 ICCP 135

TREATY 10 (1906)
Athabasca Denesuliné (Fond du Lac, Black Lake, and Hatchet Lake First 

Nations): Treaty Harvesting Rights Inquiry (Ottawa, December 1993), 
reported (1995) 3 ICCP 3

Athabasca Denesuliné (Fond du Lac, Black Lake, and Hatchet Lake First 
Nations): Treaty Harvesting Rights Special Report (Ottawa, 
November 1995), reported (1996) 4 ICCP 177

Cold Lake and Canoe Lake First Nations: Primrose Lake Air Weapons 
Range Inquiries (Ottawa, August 1993), reported (1994) 1 ICCP 3
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Joseph Bighead, Buffalo River, Waterhen Lake, and Flying Dust First 
Nations: Primrose Lake Air Weapons Range Report II Inquiries 
(Ottawa, September 1995), reported (1996) 4 ICCP 47

TREATY 25 (1822)
Chippewas of the Thames First Nation: Clench Defalcation Inquiry 

(Ottawa, March 2002), reported (2002) 15 ICCP 307
Chippewas of the Thames First Nation: Clench Defalcation Mediation 

(Ottawa, August 2005), reported (2008) 21 ICCP 27
TREATY 29 (1827)

Chippewas of Kettle and Stony Point First Nation: 1927 Surrender Inquiry 
(Ottawa, March 1997), reported (1998) 8 ICCP 209

WILLIAMS TREATY (1923)
Chippewa Tri-Council (Beausoleil, Chippewas of Georgina Island, 

Chippewas of Rama First Nations): Collins Treaty Inquiry (Ottawa, 
March 1998), reported (1998) 10 ICCP 31

Moose Deer Point First Nation: Pottawatomi Rights Inquiry (Ottawa, 
March 1999), reported (1999) 11 ICCP 135

TREATY See TREATIES; TREATY AMENDMENT; TREATY INTERPRETATION; 
TREATY LAND ENTITLEMENT; TREATY RIGHT

TREATY AMENDMENT
Blood Tribe/Kainaiwa: 1889 Akers Surrender Inquiry (Ottawa, June 1999), 

reported (2000) 12 ICCP 3
Blood Tribe/Kainaiwa: 1889 Akers Surrender – Mediation (Ottawa, 

August 2005), reported (2008) 21 ICCP 3

TREATY INTERPRETATION See also TREATIES; TREATY RIGHT 
COMPENSATION

Chippewa Tri-Council (Beausoleil, Chippewas of Georgina Island, 
Chippewas of Rama First Nations): Collins Treaty Inquiry (Ottawa, 
March 1998), reported (1998) 10 ICCP 31

EXTINGUISHMENT
Athabasca Denesuliné (Fond du Lac, Black Lake, and Hatchet Lake First 

Nations): Treaty Harvesting Rights Special Report (Ottawa, 
November 1995), reported (1996) 4 ICCP 177

ORAL TERMS See TREATY INTERPRETATION – OUTSIDE PROMISES
OUTSIDE PROMISES

Athabasca Denesuliné (Fond du Lac, Black Lake, and Hatchet Lake First 
Nations): Treaty Harvesting Rights Special Report (Ottawa, 
November 1995), reported (1996) 4 ICCP 177

Moose Deer Point First Nation: Pottawatomi Rights Inquiry (Ottawa, 
March 1999), reported (1999) 11 ICCP 135
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Roseau River Anishinabe First Nation: Medical Aid Inquiry (Ottawa, 
February 2001), reported (2001) 14 ICCP 3

PRE-CONFEDERATION CLAIM
Chippewa Tri-Council (Beausoleil, Chippewas of Georgina Island, 

Chippewas of Rama First Nations): Collins Treaty Inquiry (Ottawa, 
March 1998), reported (1998) 10 ICCP 31

Moose Deer Point First Nation: Pottawatomi Rights Inquiry (Ottawa, 
March 1999), reported (1999) 11 ICCP 135

RESERVE CLAUSE
Carry the Kettle First Nation: Cypress Hills Inquiry (Ottawa, July 2000), 

reported (2000) 13 ICCP 209
Cumberland House Cree Nation: Indian Reserve 100A Inquiry (Ottawa, 

March 2005), reported (2008) 20 ICCP 183
Fishing Lake First Nation: 1907 Surrender Inquiry (Ottawa, March 1997), 

reported (1998) 6 ICCP 219
James Smith Cree Nation: Indian Reserve 100A Inquiry (Ottawa, 

March 2005), reported (2008) 20 ICCP 3
Lac La Ronge Indian Band: Treaty Land Entitlement Inquiry (Ottawa, 

March 1996), reported (1996) 5 ICCP 235
Lucky Man Cree Nation: Treaty Land Entitlement Inquiry (Ottawa, 

March 1997), reported (1998) 6 ICCP 109
Peepeekisis First Nation: File Hills Colony Inquiry (Ottawa, March 2004), 

reported (2007) 18 ICCP 19
Roseau River Anishinabe First Nation: Treaty Land Entitlement Mediation 

(Ottawa, March 1996), reported (1998) 6 ICCP 3
RIGHT OF PASSAGE

Chippewa Tri-Council (Beausoleil, Chippewas of Georgina Island, 
Chippewas of Rama First Nations): Collins Treaty Inquiry (Ottawa, 
March 1998), reported (1998) 10 ICCP 31

SCOPE
Athabasca Chipewyan First Nation: W.A.C. Bennett Dam and Damage to 

Indian Reserve 201 Inquiry (Ottawa, March 1998), reported 
(1998) 10 ICCP 117

Athabasca Denesuliné (Fond du Lac, Black Lake, and Hatchet Lake First 
Nations): Treaty Harvesting Rights Inquiry (Ottawa, December 1993), 
reported (1995) 3 ICCP 3

TREATY LAND ENTITLEMENT
Fort McKay First Nation: Treaty Land Entitlement Inquiry (Ottawa, 

December 1995), reported (1996) 5 ICCP 3
Gamblers First Nation: Treaty Land Entitlement Inquiry (Ottawa, 

October 1998), reported (1999) 11 ICCP 3
Long Plain First Nation: Loss of Use Inquiry (Ottawa, February 2000), 

reported (2000) 12 ICCP 269
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Lucky Man Cree Nation: Treaty Land Entitlement Inquiry (Ottawa, 
March 1997), reported (1998) 6 ICCP 109

Roseau River Anishinabe First Nation: Treaty Land Entitlement Mediation 
(Ottawa, March 1996), reported (1998) 6 ICCP 3

TREATY LAND ENTITLEMENT (TLE) See also FIDUCIARY DUTY; TREATY 
INTERPRETATION

ABSENTEE
Fort McKay First Nation: Treaty Land Entitlement Inquiry (Ottawa, 

December 1995), reported (1996) 5 ICCP 3
AMALGAMATION

James Smith Cree Nation: Treaty Land Entitlement Inquiry – Report on 
Issue 9: Amalgamation (Ottawa, March 2005), reported (2008) 20 
ICCP 505

James Smith Cree Nation: Treaty Land Entitlement Inquiry (Ottawa, 
February 2007), reported (2008) 20 ICCP 573

DATE OF FIRST SURVEY
Bigstone Cree Nation: Treaty Land Entitlement Inquiry (Ottawa, 

March 2000), reported (2000) 12 ICCP 343
Fort McKay First Nation: Treaty Land Entitlement Inquiry (Ottawa, 

December 1995), reported (1996) 5 ICCP 3
Gamblers First Nation: Treaty Land Entitlement Inquiry (Ottawa, 

October 1998), reported (1999) 11 ICCP 3
Kahkewistahaw First Nation: Treaty Land Entitlement Inquiry (Ottawa, 

November 1996), reported (1998) 6 ICCP 21
Kawacatoose First Nation: Treaty Land Entitlement Inquiry (Ottawa, 

March 1996), reported (1996) 5 ICCP 73
Lac La Ronge Indian Band: Treaty Land Entitlement Inquiry (Ottawa, 

March 1996), reported (1996) 5 ICCP 235
Lucky Man Cree Nation: Treaty Land Entitlement Inquiry (Ottawa, 

March 1997), reported (1998) 6 ICCP 109
Peguis First Nation: Treaty Land Entitlement Inquiry (Ottawa, 

March 2001), reported (2001) 14 ICCP 183
LAND OCCUPIED PRIOR TO TREATY

James Smith Cree Nation: Treaty Land Entitlement Inquiry – Report on 
Issue 9: Amalgamation (Ottawa, March 2005), reported (2008) 
20 ICCP  505

James Smith Cree Nation: Treaty Land Entitlement Inquiry (Ottawa, 
February 2007), reported (2008) 20 ICCP 573

LANDLESS TRANSFER
Fort McKay First Nation: Treaty Land Entitlement Inquiry (Ottawa, 

December 1995), reported (1996) 5 ICCP 3
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Kawacatoose First Nation: Treaty Land Entitlement Inquiry (Ottawa, 
March 1996), reported (1996) 5 ICCP 73

LATE ADHERENT
Fort McKay First Nation: Treaty Land Entitlement Inquiry (Ottawa, 

December 1995), reported (1996) 5 ICCP 3
Kawacatoose First Nation: Treaty Land Entitlement Inquiry (Ottawa, 

March 1996), reported (1996) 5 ICCP 73
LOSS OF USE

Long Plain First Nation: Loss of Use Inquiry (Ottawa, February 2000), 
reported (2000) 12 ICCP 269

MARRIAGE
Fort McKay First Nation: Treaty Land Entitlement Inquiry (Ottawa, 

December 1995), reported (1996) 5 ICCP 3
Kawacatoose First Nation: Treaty Land Entitlement Inquiry (Ottawa, 

March 1996), reported (1996) 5 ICCP 73
PAYLIST

James Smith Cree Nation: Treaty Land Entitlement Inquiry (Ottawa, 
February 2007), reported (2008) 20 ICCP 573

POLICY
Bigstone Cree Nation: Treaty Land Entitlement Inquiry (Ottawa, 

March 2000), reported (2000) 12 ICCP 343
Fort McKay First Nation: Treaty Land Entitlement Inquiry (Ottawa, 

December 1995), reported (1996) 5 ICCP 3
Kawacatoose First Nation: Treaty Land Entitlement Inquiry (Ottawa, 

March 1996), reported (1996) 5 ICCP 73
Lac La Ronge Indian Band: Treaty Land Entitlement Inquiry (Ottawa, 

March 1996), reported (1996) 5 ICCP 235
POPULATION FORMULA

Fort McKay First Nation: Treaty Land Entitlement Inquiry (Ottawa, 
December 1995), reported (1996) 5 ICCP 3

Kahkewistahaw First Nation: Treaty Land Entitlement Inquiry (Ottawa, 
November 1996), reported (1998) 6 ICCP 21

Kawacatoose First Nation: Treaty Land Entitlement Inquiry (Ottawa, 
March 1996), reported (1996) 5 ICCP 73

Lac La Ronge Indian Band: Treaty Land Entitlement Inquiry (Ottawa, 
March 1996), reported (1996) 5 ICCP 235

Lucky Man Cree Nation: Treaty Land Entitlement Inquiry (Ottawa, March 
1997), reported (1998) 6 ICCP 109

QUALITY OF LAND
James Smith Cree Nation: Treaty Land Entitlement Inquiry – Report on 

Issue 9: Amalgamation (Ottawa, March 2005), reported (2008) 
20 ICCP  505
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James Smith Cree Nation: Treaty Land Entitlement Inquiry (Ottawa, 
February 2007), reported (2008) 20 ICCP 573

SASKATCHEWAN TLE FRAMEWORK AGREEMENT
Kahkewistahaw First Nation: Treaty Land Entitlement Inquiry (Ottawa, 

November 1996), reported (1998) 6 ICCP 21
Kawacatoose First Nation: Treaty Land Entitlement Inquiry (Ottawa, 

March 1996), reported (1996) 5 ICCP 73
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BLOOD TRIBE/KAINAIWA – AKERS SURRENDER MEDIATION

SUMMARY

BLOOD TRIBE/KAINAIWA
1889 AKERS SURRENDER MEDIATION

Alberta

The report may be cited as Indian Claim Commission, Blood Tribe/Kainaiwa:
1889 Akers Surrender Mediation (Ottawa, August 2005), 

reported (2008) 21 ICCP 3.

This summary is intended for research purposes only.
For greater detail, the reader should refer to the published report.

Treaties – Treaty 7 (1877); Treaty Amendment; Reserve – Surrender – Third 
Party – Letters Patent – Compensation; Fiduciary Duty – Post-surrender – 

Minerals; Treaty Right – Minerals; Mandate of Indian Claims Commission – 
Mediation; Alberta

THE SPECIFIC CLAIM
In April 1995, the Blood Tribe submitted a specific claim to the Department of Indian
Affairs and Northern Development (DIAND), alleging that the 1889 Akers surrender
was invalid and that no compensation was paid for the land that was taken. In
December 1995, Canada agreed to negotiate the portion of the claim relating to lack
of compensation, and those negotiations led to a settlement in March 1997. In June
1997, the Blood Tribe asked the Indian Claims Commission (ICC) to conduct an
inquiry into the validity of the surrender. The ICC agreed, and, in the process of
conducting its inquiry, DIAND reviewed the claim based on new case law, oral
testimony gathered during the ICC’s community sessions, and written submissions. As
a result, in April 1998, the Minister accepted the claim for negotiation. Canada and
the First Nation requested, and Canada agreed, that the ICC facilitate the negotiation
process.

BACKGROUND
The background to this mediation is contained in the ICC’s inquiry report, found at
Indian Claim Commission, Blood Tribe/Kainaiwa: 1889 Akers Surrender Inquiry
(Ottawa, June 1999), reported (2000) 12 ICCP 3.
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MATTERS FACILITATED
The ICC’s role was to chair the negotiation sessions, provide an accurate record of
the discussions, follow up on undertakings, and consult with the parties to establish
acceptable agendas, venues, and times for meetings. 

OUTCOME
In November 2003, the Blood Tribe/Kainaiwa ratified the proposed settlement of
$3.55 million in compensation

REFERENCES
The ICC does no independent research for mediations and draws on background
information and documents submitted by the parties. The mediation discussions are
subject to confidentiality agreements.
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BLOOD TRIBE/KAINAIWA – AKERS SURRENDER MEDIATION

PART I

INTRODUCTION

The Blood/Kainaiwa people have historically been allied politically, culturally,
and economically with the Peigan and Siksika as the Blackfoot Confederacy.
The Blood Reserve, which is the largest in Canada, is located approximately
200 kilometres south of Calgary, stretching west of Cardston in the south to
the Lethbridge city limits in the northeast. As of May 2005, the Blood Tribe
had a registered population of 9,736, of whom 7,362 live on the reserve.1

This report outlines how a claim put forward by the Blood Tribe, based on
events that occurred over a century ago and submitted for review under the
Government of Canada’s specific claims process in 1995, was resolved with
the assistance of the Indian Claims Commission (ICC).

This report will not provide a full history of the Blood Tribe / Kainaiwa
claim. The issues involved in the 1889 Akers surrender claim and the inquiry
process have been discussed by the Commission in its June 1999 publication
of the report, Blood Tribe/Kainaiwa: 1889 Akers Surrender Inquiry.2 This
report will summarize the events leading up to the settlement of this claim and
illustrate the Commission’s role in its resolution. 

The Blood Tribe formally submitted its claim, in accordance with Canada’s
Specific Claims Policy, to the Minister of Indian Affairs and Northern
Development in April 1995. It was premised on two arguments: that the 1889
Akers surrender was invalid, and that no compensation was paid for the land
which was taken. In December 1995, Canada agreed to negotiate the portion
of the claim relating to lack of compensation while the Kainaiwa continued to
look into the issue of the validity of the 1889 surrender. Negotiations led in
August 1996 to a settlement of the Akers compensation claim (Akers I), which
was ratified by the Kainaiwa membership in March 1997.

1 Canada, Indian and Northern Affairs Canada [INAC], First Nation Profiles, Blood Tribe, 
http://sdiprod2.inac.gc.ca/fnprofiles (June 1, 2005).

2 Indian Claims Commission, Blood Tribe/Kainaiwa: 1889 Akers Surrender Inquiry (Ottawa, June 1999),
reported (2000) 12 ICCP 3.
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In June 1997, the Blood Tribe/Kainaiwa asked the ICC to conduct an
inquiry into the outstanding portion of the claim relating to the surrender
(Akers II). After a preliminary planning conference, a series of community
sessions were held in October and December 1997 in which elders of the
Kainaiwa provided information about the Tribe’s strong oral tradition that a
surrender meeting and vote had never taken place. After the final community
session in December 1997, the Department of Indian Affairs and Northern
Development (DIAND) instructed the Department of Justice to review the
Akers surrender claim on the basis of new case law, the written submissions,
and the elders’ oral evidence.

In April 1998, Canada accepted the claim for negotiation. It agreed that the
First Nation had sufficiently established the argument that the surrender was
invalid because Canada had not properly obtained “the full and informed
consent of the adult, male members of the Tribe.”3

As a result, further inquiry by the ICC into this matter was no longer
necessary, and the Commissioners made no recommendations. In thanking
the ICC for its assistance in advancing the surrender claim, the Blood Tribe/
Kainaiwa advised that it would also recommend to Canada that the
Commission continue its involvement into the negotiation phase.4 The
Commission agreed to act as a neutral facilitator for the negotiations, which
began shortly thereafter.

THE COMMISSION’S MANDATE AND MEDIATION PROCESS
The Indian Claims Commission was created as a joint initiative after years of
discussion between First Nations and the Government of Canada on how the
process for dealing with Indian land claims in Canada might be improved.
Following the Commission’s establishment by Order in Council on July 15,
1991, Harry S. LaForme, a former commissioner of the Indian Commission of
Ontario, was appointed as Chief Commissioner. With the appointment of six
Commissioners in July 1992, the ICC became fully operative.

The Commission’s mandate is twofold: it has the authority, first, to conduct
inquiries under the Inquiries Act into specific claims that have been rejected
by Canada, and, second, to provide mediation services for claims in
negotiation.

3 John Sinclair, Assistant Deputy Minister, Claims and Indian Government, DIAND, April 15, 1998, reproduced in
(2000) 12 ICCP 3 at 36.

4 Dorothy First Rider, Chairperson, Blood Tribe Tribal Government Committee, to Indian Claims Commission,
April 29, 1998 (ICC file 2108-25-01, vol. 1).
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Canada dist inguishes most claims into one of  two categories:
comprehensive and specific. Comprehensive claims are generally based on
unextinguished aboriginal title and normally arise in areas of the country
where no treaty exists between First Nations and the Crown. Specific claims
generally involve a breach of treaty obligations or cases where the Crown’s
lawful obligations have been otherwise unfulfilled, such as a breach of an
agreement or a dispute over obligations deriving from the Indian Act.

These latter claims are the focus of the Commission’s work. The
Commission is mandated to review thoroughly a rejected claim and the
reasons for its rejection with both the claimant and the government. The
Inquiries Act gives the Commission wide powers to conduct such an inquiry,
gather information, and, if necessary, subpoena evidence. If, at the end of an
inquiry, the Commission concludes that the facts and law support a finding
that Canada owes an outstanding lawful obligation to the claimant, it may
recommend to the Minister of Indian Affairs that a claim be accepted.

In addition to conducting inquiries, the Commission is authorized to
provide mediation services at the request of the parties. From its inception,
the Commission has interpreted its mandate broadly and has vigorously
sought to advance mediation as an alternative to the courts. In the interests of
helping First Nations and Canada negotiate agreements that reconcile their
competing interests in a fair, expeditious, and efficient manner, the
Commission offers the parties a broad range of mediation services tailored to
meet their particular goals.
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PART II

A BRIEF HISTORY OF THE CLAIM

On September 22, 1877, the Blood Tribe/Kainaiwa entered into Treaty 7 with
representatives of the Queen. According to that treaty, reserve lands for the
Blood, Blackfoot, and Sarcee Nations were to be set aside along the Bow and
South Saskatchewan Rivers. Shortly after, however, the Blood Tribe indicated
that it would prefer a separate reserve for itself on the south side of the Belly
River, east of the fork of the Kootenai River.5 

In 1869, two Montana traders had established a trading post at the
junction of the Belly and St Mary Rivers, commonly referred to as Fort Whoop-
Up. The post was abandoned when the North-West Mounted Police arrived in
1874, but its caretaker, David Akers, continued to live on the site, engaging
mostly in market gardening and ranching.

In the summer of 1882, Surveyor John C. Nelson completed a survey of the
newly selected reserve (Blood Indian Reserve (IR) 148) and described it as
an area of 650 square miles “between, and bounded by, the St. Mary and Belly
rivers, from their junction below [Fort] Whoop-up to an east and west line
which forms its south boundary ... about nine miles north of the International
Boundary.”6 When Assistant Indian Commissioner E.T. Galt inspected the
reserve in the autumn of 1882, he reported that two non-Indians were located
within the boundaries of the reserve, one of whom was David Akers at Fort
Whoop-Up:

A man named Cochrane is in possession of a Ranch on the Blood Reserve, where
he has occupied for several years, and the Indians are anxious that he should quit
the premises. ...

5 Norman T. McLeod, Indian Agent, to Edgar Dewdney, Indian Commissioner, December 29, 1880, in Canada,
Parliament, Sessional Papers, 1880–81, No. 14, “Annual Report of the Department of Indian Affairs for the
Year Ended 31st December 1880,” 97–98, as reported (2000) 12 ICCP 3 at 14.

6 John C. Nelson, Dominion Land Surveyor (DLS), to Superintendent General of Indian Affairs, December 29,
1882, Canada, Parliament, Sessional Papers, 1883, No. 5, “Report of the Department of Indian Affairs for the
Year Ended 31st December, 1882,” as reported (2000) 12 ICCP 3 at 15.
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A man named Akers is also a squatter on this Reserve. His improvements are at the
Eastern extremity of the Reserve, and are very considerable being known as Fort
Whoop-up. I have desired the Indian Agent to estimate their value, with a view to
making a settlement with Akers, as the Indians will not tolerate white men living on
their Reserve. I may inform you that Fort Whoop-up was built ten years ago.7

On July 2, 1883, Chief Mekasto (Red Crow) and 17 other Chiefs put their
marks on “Articles of Treaty” drawn up to amend the reserve provisions of
Treaty 7. Excepted from the new reserve was an area described in that
document as “any portion of the north-east quarter of section number three,
in township number eight, in range twenty-two, west of the Fourth Principal
Meridian, that may lie within the above mentioned boundaries.”8 This was
supposed to be the location of Akers’s Fort Whoop-Up location, although it
was later discovered that the fort was actually located on the northwest
quarter of that section. This error was corrected by “Articles of Treaty” dated
September 9, 1886.9

In 1885, David Akers applied to the Department of Interior to purchase
land bounded by the Belly and St Mary Rivers and by the southerly and
westerly limits of section 3, township 8, range 22, W4M. The application was
referred to the Department of Indian Affairs and, based on a report by Indian
Commissioner Edgar Dewdney, the Deputy Superintendent General of Indian
Affairs (DSGIA) wrote to the Department of the Interior in December 1885,
stating that the land claimed by Akers was not within the boundaries of the
Blood Reserve. Akers was subsequently granted entry onto the land and given
permission to purchase it. At the same time, however, Indian Affairs officials in
Ottawa examined the surveyor’s plan and report, and, finding evidence that
questioned Commissioner Dewdney’s conclusion, they asked the Department
of the Interior to delay issuing a patent to Akers.

It took another three years to resolve this issue; in the meantime, Akers,
on the “special personal authority of the Minister of the Interior,” had
“purchased a Military Bounty Warrant covering 320 acres of land with the
intention of applying it to the tract to be granted to him at this point.”10 In
November 1888, Surveyor Nelson, accompanied by Mekasto (Red Crow),

7 E.T. [Galt] to Edgar Dewdney, Indian Commissioner, October 5, 1882, Library and Archives Canada (LAC),
RG 10, vol. 3637, file 7134, mfm reel C-10112 (ICC Documents, pp. 3–15), as reported (2000) 12 ICCP 3
at 14–15.

8 Articles of Treaty, July 2, 1883, in Canada, Indian Treaties and Surrenders, vol. 2 (Ottawa, Queen’s Printer,
1891; repr. Toronto: Coles, 1971), 134. Emphasis added.

9 No. 237, Canada, Indian Treaties and Surrenders, from 1680 to 1890 in Two Volumes (1891; facsimile
reprint, Saskatoon: Fifth House Publishers, 1993), 2: 194–95.

10 A.M. Burgess, Deputy Minister, Department of the Interior, to L. Vankoughnet, DSGIA, February 14, 1887, as
quoted in (2000) 12 ICCP 3 at 21.
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Blackfoot Old Woman, White Calf, and the local Indian Agent, retraced the
boundaries of the Blood Reserve, after which Mekasto stated that “the
boundaries of his reserve as now fixed would never again be questioned.”11

On this same visit, Nelson also marked the northwest quarter of section 3 for
David Akers by planting iron posts at the corners. He later reported that Akers
might be persuaded to accept land on the north side of the Belly River in lieu
of lands on the Blood Reserve, but Akers refused to move.
The only recourse for the Department of Indian Affairs was to obtain a
surrender of the land from the Blood Tribe. In June 1889, Commissioner
Hayter Reed was authorized to take the surrender. In response to his request
for additional instructions regarding compensation, Reed was told:

[W]hen taking the surrender you had better make the most favourable terms
possible with the Indians, committing the Department as little as possible to any
question of compensation, either in land or in any other way ... The Superintendent
General doubts whether an equivalent in land could be given to the Indians in the
immediate locality of the Reserve, and he considers that land at any distance from
their Reserve would be comparatively valueless to them.12

The surrender of 440 acres between the Belly and St Mary Rivers, to the south
and west limits of section 3, township 8, range 22, W2M, was executed on
September 2, 1889. The affidavit that the surrender provisions of the Indian
Act were adhered to was not signed by Chief Mekasto until December 20,
1889. The explanation for the delay was provided by Indian Agent William
Pocklington:

I have at length succeeded in inducing “Red Crow” to make the affidavit before His
Honour Judge Macleod releasing that portion of the Reserve claimed by W.D. Akers
at Whoop-up on the 19th. I took “Red Crow” to Macleod and en route spoke to
him on the question at last he told me that Mr. Akers had told “Day Chief” that he
wanted the Indians to run him off the Reserve, no doubt with a view to making a
claim against the Government for the same. I told “Red Crow” he could not very
well refuse to make the affidavit as he had already done so twice[13] but
unfortunately owing to an error in the survey, we wished him to make another. He
at last said that if Mr. Justice Macleod and I said it was right he would make the
affidavit.14

11 John C. Nelson, DLS, to the Superintendent General of Indian Affairs, November 12, 1888, as quoted in (2000)
12 ICCP 3 at 21.

12 R. Sinclair, Acting DSGIA, to Hayter Reed, Indian Commissioner, July 13, 1889, quoted in (2000) 12 ICCP 3
at 23.

13 The two affidavits from Mekasto referred to by Pocklington involved the amendments to the 1877 treaty and
the correction to the 1883 treaty. Neither of these affidavits involved the surrender of land.

14 William Pocklington, Indian Agent, Blood Agency, to Hayter Reed, Indian Commissioner, January 8, 1890, as
quoted in (2000) 12 ICCP at 24.
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The surrender was signed by the Indian Agent, William Pocklington, and
the interpreter, David Mills, but it was Hayter Reed who signed the affidavit on
May 16, 1890 – eight months after the surrender, and nearly five months after
Red Crow signed it.15 The Order in Council accepting the surrender followed
shortly after, on June 11, 1890.

The area surrendered was important to the Blood Tribe. These lands were
the traditional wintering grounds and burial site of the Kainaiwa people and
were an important location for the gathering of many items used for
nutritional, medicinal, and spiritual purposes. They provided ample resources
for hunting, trapping, and the grazing of horses. In addition, these lands also
served a significant recreational and commercial purpose for the Tribe. A key
river crossing located here made these lands a major meeting and trading site
among the Indian people. Given this importance, the Blood elders believe that
a surrender of the land would have been an event of great significance in the
history of the Tribe, but the oral history, as passed down through the
generations, does not include a retelling of any such event. It is the strong
belief of the Blood people that a surrender meeting never took place, but,
rather, David Akers was allowed to use the land to sustain a livelihood for his
Blood wife and their children.16

On August 5, 1892, Akers received a patent for part of the land
surrendered, described as 330 acres in the partial west half and southeast
quarter of section 3, township 8, range 22, W2M. The remaining 219 acres
between the two rivers in the fractional northwest quarter of section 2 and the
fractional southwest quarter of section 11, both in township 8, range 22, were
never patented and were returned to the Tribe on August 19, 1970. As the
following sketch demonstrates, however, there was (and still is) no legal
access to those 219 acres from the rest of the reserve.

The lands patented to Akers fell into the hands of his creditors in 1893,
and Akers died in early 1894. Despite a suggestion by Indian Affairs officials
that this land be purchased and returned to reserve status and the expressed
desire by Chief Mekasto that this happen, at least one quarter section was
granted to William Arnold in 1894. A.E. Forget, the Assistant Indian
Commissioner, confirmed the elders’ view that the 1889 surrender was
limited to Akers’ use of the land, and he strongly urged that the land be
returned to the Blood Tribe:

15 No. 282, Canada, Indian Treaties and Surrenders, from No. 281 to No. 483, Vol. III (1912; facsimile reprint,
Saskatoon: Fifth House Publishers, 1993), 3: 4–5.

16 See Testimony of the Elders in (2000) 12 ICCP 3 at 26–30.
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Upon enquiry into the matter I find that the Arnold entry is upon lands covered by
the surrender of 440 acres in September 1889, which though the same is not
stated in the document, were surrendered for the benefit of the late Mr. Akers only,
and it can therefore be readily understood why the Indians cannot understand why
the presence of any other than Akers or heirs on the land is permitted. It therefore
occurs, in connection with the suggestion that the land surrendered in 1889 be
again acquired, that as these lands were, although not so stated in the written
surrender, released by the Indians for the purpose of permitting the Government to
transfer the same to Akers, and that as is now shown by the acceptance by the
Dominion Lands Agent of an entry by another person covering a portion of the said
lands, a portion of same was not occupied by the person for whose benefit they
were surrendered, they must still remain vested in the Government for such
disposal as may seem most conducive to the interests of the Indians. As in this case
the disposal most conducive to the welfare of the Indians is to reacquire the
ownership of the land. I would suggest that such portions as have not actually been
occupied by and belong to Akers estate, be restored by the Government to the
band, and that the Department of the Interior be asked to cancel the Arnold entry.

Regarding the Department’s suggestion that the Territory included in the
Akers property might advisedly be secured by the Indians by purchase. I would
point out, as strengthening the request for the restoration of the lands not occupied
by that estate, that apparently no consideration was ever received by the Indians as
an offset to the value of the 440 acres which they relinquished solely to permit of
the settlement of a claim which was being pressed against the Government by the
said D.A. Akers.17

Forget’s recommendation was not carried out. Title to the land in section 3,
township 8, range 22, is currently registered to a Lethbridge area rancher.

17 A.E. Forget, Assistant Indian Commissioner, to Hayter Reed, Deputy Superintendent General of Indian Affairs,
July 19, 1894, in (2000) 12 ICCP 3 at 25.
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PART III

NEGOTIATION AND MEDIATION OF THE CLAIM

The Commission’s role in settling the claim would normally have ended as
soon as its inquiry was completed and the claim accepted for negotiation by
Canada. In this case, however, the Blood Tribe asked that the ICC remain
involved in the negotiation process as a neutral facilitator, and Canada agreed.

For the most part, facilitation focused on matters relating to process. With
the agreement of the negotiating parties, the Commission chaired the
negotiation sessions, provided an accurate record of the discussions, followed
up on undertakings, and consulted with the parties to establish mutually
acceptable agendas, venues, and times for the meetings. The Commission was
also available to mediate disputes when requested to do so by the parties, to
assist them in arranging for further mediation, and to coordinate the various
land appraisals and loss-of-use studies undertaken by the parties.18

Although the Commission is not at liberty to disclose the discussions
during the negotiations, it can be stated that the Blood Tribe/Kainaiwa and
representatives of the Department of Indian Affairs and Northern Development
worked to establish negotiating principles and a guiding protocol agreement,
which helped them to arrive at a mutually acceptable resolution of the Tribe’s
claim.

Elements of the negotiation included agreement by the parties on the
nature of the Commission’s role in the negotiations; impact of the 1996
settlement agreement for Akers I; identification of damages and compensation
criteria; valuation of economic losses; compensation to bring forward
historical losses; land appraisals and loss-of-use studies; consideration of
reserve creation and acquisition costs; negotiations and ratification expenses;
and, finally, settlement issues and agreements, communication and
ratification.

18 The Kainaiwa counsel’s acknowledgment of the ICC’s services in coordinating studies, dated November 16, 1999,
is reproduced as Appendix A.
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The parties began the research required for the negotiations by
contracting for an overview opinion as to what studies were needed to assess
properly the tribe’s losses arising from the illegal taking of the claim lands. On
the basis of this overview, it was decided that two land appraisals would be
completed, as well as loss-of-use studies relating to agriculture, forestry, and
traditional activities, and a loss-of-revenue study relating to minerals. The
Commission was asked to coordinate these studies, monitoring their
completion, coordinating meetings, and facilitating communications among
the parties – in other words, taking on clerical and liaison duties that the
parties would otherwise have had to perform.

When these studies were completed to the preliminary report stage, the
parties agreed to revert to a global approach in the negotiations, mostly
relying on the information gathered to date. The only exception was the Oil
and Gas Study, which needed to be updated to include information about
recent developments of producing oil wells close to the vicinity of the Akers
claim lands. Complicated and intense negotiations followed, with several
months of offers and counter-offers, but by April 2001, the parties were still
far apart, and it looked as though negotiations might break down completely.
In January 2002, however, a new federal negotiator was appointed, and the
parties were able to reach a tentative agreement in May 2003.

While Canada went through its own approval processes, legal counsel for
the parties worked on the documents required for the agreement. In
September 2003, a settlement agreement was initialled by two of the Tribe’s
councillors and the federal negotiator. A community vote ratified the
agreement in November 2003.19

On March 31, 2005, Minister Andy Scott signed the agreement, providing
$3.55 million in compensation to the Blood Tribe.

19 Two weeks later, Randy Bottle, Chair, Tribal Government Committee, wrote to thank the ICC for its assistance in
reaching this agreement. See Appendix B.
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PART IV

CONCLUSION

The Akers surrender claim, from submission to settlement ratification, took
eight and a half years. Compared with other claims that have been brought
before the Indian Claims Commission, this time span is a relatively short,
especially considering that there was an ICC Inquiry, two negotiations, and two
settlements. The negotiations for Akers II – the invalid surrender – took
longer than expected and threatened to break down a number of times. As
facilitator and mediator, the ICC has no authority to force a resolution or to
impose one, and it is a credit to the perseverance of the parties that they
worked through their difficulties to reach a settlement. 

Based on its experience, the Commission has a number of observations
and recommendations to make which may assist future negotiations. We have
referred in other reports to the need to assess carefully the requirements for
appraisals and loss-of-use studies. This need for assessment is highlighted in a
case such as the Blood Akers claim, where negotiations relating to the same
land take place within a short period of time (negotiations on the
compensation aspects of the claim took place between December 1995 and
August 1996, and negotiations on the invalid surrender issues commenced in
April 1998). Given the high cost, in both time and money, for land appraisals
and loss-of-use studies, the parties should consider from the beginning
whether previous studies can be used as they are or if they can be updated
quickly at a reduced cost. As well, every effort should be made to use the same
teams in the first and second negotiations to avoid the time required to
become familiar with the claimant land and issues.

One contractor hired for the loss-of-use studies during these negotiations
experienced delays both in having the contract signed by Indian Affairs and in
receiving the payment of invoices. Such delays can retard the progress of the
work, and the negotiating parties should make every effort to avoid them. The
parties should also consider adding a clause to the contract to allow for an
altered payment schedule if the studies are stopped at the request of the table
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before the final report is completed. In the Blood loss-of-use studies, the
milestones payments in the contracts with Indian Affairs were determined on
the assumption that a final report would be completed, with more money due
at the latter stages of the work than at the start. When the negotiating parties
decided to stop the studies after the Preliminary Report, the small percentage
designated to that stage did not cover the actual costs of preparing the work. 

In other negotiations, a high turnover rate in negotiators and legal counsel
has caused considerable delay. In the Blood Akers case, however, negotiations
that had stalled and threatened to break down completely were revived after
the appointment of a new federal negotiator. Each case must be judged on its
own merits, but changes in negotiating teams may be called for in some
situations.

The ICC can often assist the parties to resolve stalemates involving
interpretation of legal principles and case law – stalemates that can delay or
derail negotiations. Because we chair negotiating tables relating to claims
across the country, we are also in a unique position to recognize how different
federal negotiators interpret various policy provisions, and sharing that
information may help to overcome certain impasses.

FOR THE INDIAN CLAIMS COMMISSION

Renée Dupuis
Chief Commissioner

Dated this 2nd day of August, 2005.
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APPENDIX A
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SUMMARY

CHIPPEWAS OF THE THAMES FIRST NATION
CLENCH DEFALCATION MEDIATION

Ontario

The report may be cited as Indian Claim Commission, Chippewas of the Thames 
First Nation: Clench Defalcation Mediation (Ottawa, August 2005), reported 

(2008) 21 ICCP 27.

This summary is intended for research purposes only. For greater detail, the 
reader should refer to the published report.

Treaties – Treaty 25 (1822); Reserve – Surrender – Proceeds of Sale; Fraud; 
Mandate of Indian Claims Commission – Mediation; Ontario 

THE SPECIFIC CLAIM
In December 1974, the Union of Ontario Indians submitted a claim to the Minister of
Indian Affairs, alleging that, between 1845 and 1854, Indian Agent Joseph B. Clench
failed to account for money paid for the purchase of surrendered land in
southwestern Ontario, including that of the Chippewas of the Thames. That claim was
rejected by Canada, and, in August 1998, the Chippewas of the Thames First Nation
asked the Indian Claims Commission (ICC) to conduct an inquiry. The ICC agreed,
and in the process of the inquiry, the First Nation and the Department of Indian
Affairs and Northern Development (DIAND) entered into a joint research project.
The results of the research allowed the parties to refine the issues and for Canada to
reconsider its initial rejection. In June 2001, the Minister accepted the claim for
negotiation and the parties agreed that the ICC should facilitate the negotiations.

BACKGROUND
The background to this mediation is contained in the ICC inquiry report, found at
Indian Claims Commission, Chippewas of the Thames First Nation: Clench
Defalcation Inquiry (Ottawa, March 2002), reported (2002) 15 ICCP 307.

MATTERS FACILITATED
The ICC’s role was to chair the negotiation sessions, provide an accurate record of
the discussions, follow up on undertakings and consult with the parties to establish
acceptable agendas, venues, and times for meetings. 
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OUTCOME
In June 2004, the Chippewas of the Thames First Nation ratified the proposed
settlement of $15 million in compensation.

REFERENCES
The ICC does no independent research for mediations and draws on background
information and documents submitted by the parties. The mediation discussions are
subject to confidentiality agreements.
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PART I

INTRODUCTION

The Chippewas of the Thames are descended from a part of the Ojibway
Nation that migrated into southwestern Ontario at the beginning of the 18th
century. Their land on the west bank of the Thames River, about 24 kilometres
west of St Thomas and identified as Indian Reserve (IR) 42, was reserved
from the area ceded to the Crown in 1819. As of May 2005, the Band had a
registered population of 2,262, of whom 829 live on the reserve.1 This report
outlines how a claim advanced by the Chippewas of the Thames, based on
events that occurred 150 years ago, and rejected by the Government of
Canada 30 years ago, was finally resolved with the assistance of the Indian
Claims Commission (ICC). 

This report will not provide a full history of the Chippewas of the Thames
claim. The issues involved in the Clench Defalcation and the inquiry process
have been discussed by the Commission in its March 2002 publication of the
report, Chippewas of the Thames First Nation: Clench Defalcation
Inquiry.2 This report will summarize the events leading up to the settlement of
this claim and illustrate the role the Commission played in the resolution
process.

The claim involved moneys owed to the First Nation from the sale of lands
surrendered in 1834 – moneys that were the subject of ensuing investigations
and court proceedings into the management of land sales proceeds by Joseph
B. Clench, an officer of the Indian Department. In 1906, a settlement was
reached with the Wyandots, the Chippewas of Sarnia, and the Chippewas of the
Thames involving one of the properties Clench had purchased for himself with
proceeds from the sale of Indian lands. In December 1974, the Union of
Ontario Indians submitted a claim to federal Minister of Indian Affairs Judd
Buchanan, stating that the 1906 settlement did not fully address the

1 Canada, Indian and Northern Affairs Canada (INAC), First Nation Profiles, Chippewas of the Thames, 
http://sdiprod2.inac.gc.ca/fnprofiles (June 1, 2005).

2 Indian Claims Commission, Chippewas of the Thames First Nation: Clench Defalcation Inquiry (Ottawa,
March 2002), reported (2002) 15  ICCP 307.
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misappropriation by Clench of the moneys relating to the 1834 surrender of
land belonging to the Chippewas of the Thames. In response, Canada rejected
the claim on the basis that the 1906 settlement had resolved the matter.

In August 1998, the Chippewas of the Thames First Nation requested that
the ICC conduct an inquiry into the rejection of its claim. Early in the inquiry
process, the First Nation suggested a thorough review of the research
materials, and the parties entered into a joint research project, which was
monitored by ICC staff. The ICC convened six planning conferences between
December 1998 and March 2001, where the parties reviewed the research
and refined the issues. This work led Canada to change its position and accept
the claim for negotiation. In addition, it was no longer necessary to subject the
claim to the full inquiry process. 

In June 2001, the First Nation was informed that its claim was accepted for
negotiation on the basis that

1 Clench was an agent for the Crown in his dealings with the Chippewas
of the Thames and ... Canada was liable for the defalcation by Clench.

2 The Crown had a fiduciary obligation, under the terms of the 1834
surrender, to prudently sell the land, collect the money and manage
the proceeds.

3 The Chippewas of the Thames were deliberately deprived by the
Crown’s action of remedies that would have been available to other
people in Canada in similar circumstances. The Crown used its con-
trol of band funds to prevent the Chippewas of the Thames from
going to court.

4 The Crown took undue advantage of its position and derived an
immoderate benefit from the 1906 settlement. Combined with item 3
above, these actions are sufficient that a court would set aside the
1906 agreement.

5 The Crown conducted miscellaneous failures and breaches with
respect to the handling of the Clench affair.3

Negotiations on the Clench Defalcation began in November 2001.

3 Barry Dewar, A/Assistant Deputy Minister, Claims and Indian Government, to Chief Joe Miskokomon,
Chippewas of the Thames First Nation, June 26, 2001, reproduced in ICC, Chippewas of the Thames First
Nation: Clench Defalcation Inquiry (Ottawa, March 2002), reported (2002) 15 ICCP 307 at 328–29.
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THE COMMISSION’S MANDATE AND MEDIATION PROCESS
The Indian Claims Commission was created as a joint initiative after years of
discussion between First Nations and the Government of Canada on how the
process for dealing with Indian land claims in Canada might be improved.
Following the Commission’s establishment by Order in Council on July 15,
1991, Harry S. LaForme, a former commissioner of the Indian Commission of
Ontario, was appointed as Chief Commissioner. With the appointment of six
Commissioners in July 1992, the ICC became fully operative.

The Commission’s mandate is twofold: it has the authority, first, to conduct
inquiries under the Inquiries Act into specific claims that have been rejected
by Canada, and, second, to provide mediation services for claims in
negotiation.

Canada dist inguishes most  claims into one of  two categories:
comprehensive and specific. Comprehensive claims are generally based on
unextinguished aboriginal title and normally arise in areas of the country
where no treaty exists between First Nations and the Crown. Specific claims
generally involve a breach of treaty obligations or cases where the Crown’s
lawful obligations have otherwise been unfulfilled, such as a breach of an
agreement or a dispute over obligations deriving from the Indian Act.

These latter claims are the focus of the Commission’s work. The
Commission is mandated to review thoroughly a rejected claim and the
reasons for its rejection with both the claimant and the government. The
Inquiries Act gives the Commission wide powers to conduct such an inquiry,
gather information, and, if necessary, subpoena evidence. If, at the end of an
inquiry, the Commission concludes that the facts and law support a finding
that Canada owes an outstanding lawful obligation to the claimant, it may
recommend to the Minister of Indian Affairs that a claim be accepted.

In addition to conducting inquiries, the Commission is authorized to
provide mediation services at the request of the parties. From its inception,
the Commission has interpreted its mandate broadly and has vigorously
sought to advance mediation as an alternative to the courts. In the interests of
helping First Nations and Canada negotiate agreements that reconcile their
competing interests in a fair, expeditious, and efficient manner, the
Commission offers the parties a broad range of mediation services tailored to
meet their particular goals.
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PART II

A BRIEF HISTORY OF THE CLAIM4

Lands in Caradoc Township, in what is now southwestern Ontario, were set
aside for the Chippewas of the Thames by Treaty 25 in 1822. In 1834, part of
that reserve was surrendered for sale by the Crown. The money collected from
the subsequent land sales was to be held in trust by the Crown on behalf of
and for the benefit of the First Nation.

Initially, the sale and collection of money was administered by the Crown
Lands Department. In 1845, Joseph B. Clench, the Superintendent of Indian
Affairs (a position similar to that of Indian Agent) in the London and Western
District, took over the responsibility for the collection of Indian land sale
money in the area. He secured that position with a personal bond plus two
others from W.H. Cornish and Dennis O’Brien.

In 1854, Crown officials ordered an investigation into Clench’s
management of land sales after receiving complaints regarding the way he
handled certain transactions. It was determined that part of the money from
the Caradoc land sales that had been given to Clench – an amount that the
parties agree totalled $5,282.64 – was never submitted to headquarters and
credited to the First Nation’s trust account. Clench was immediately dismissed
from his position, and the Crown made several attempts to recover the
misappropriated money, including a reference to the Court of Chancery in
Toronto in 1855 and a reference to the Board of Arbitrators in 1895 to seek
recovery in a claim against the province of Ontario. Only a small amount of
money was recovered in 1856/57 through the seizure and sale of Clench’s
personal property.

In 1885 and 1886, the Chippewas of the Thames retained legal counsel to
inquire into the collection of the land sale money. They were informed by
Indian Affairs officials that the matter of the Clench Defalcation was being
investigated. Chief John Henry of the Chippewas of the Thames continued to

4 The following is summarized from a report, prepared by Joan Holmes & Associates in February 2000, which is
reproduced in (2002) 15 ICCP 307 at 320–25.
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press the department for settlement of its claims for lost land sales money. In
1893, he retained another lawyer to file a writ in the Exchequer Court and, in
1896, to make a settlement offer. The department refused to settle and, in
1899, further ordered that band funds could not be used to pursue the case in
court. Canada made a counter-offer in 1900 which the First Nation refused. 

 In 1906, the Chippewas of the Thames, perceiving that no other remedies
were available, signed a release and accepted a settlement that reimbursed
them for only a small portion of the missing funds (approximately $1,200),
without any interest.
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PART III

NEGOTIATION AND MEDIATION OF THE CLAIM

The Commission’s role in settling the claim would normally have ended as
soon as its inquiry was completed and the claim accepted for negotiation by
Canada. In this case, however, the Chippewas of the Thames asked that the ICC
remain involved in the negotiation process as a neutral facilitator, and Canada
agreed. Negotiations began in November 2001.

For the most part, facilitation focused on matters relating to process. With
the agreement of the negotiating parties, the Commission chaired the
negotiation sessions, provided an accurate record of the discussions, followed
up on undertakings, and consulted with the parties to establish mutually
acceptable agendas, venues, and times for the meetings. The Commission was
also available to mediate disputes when requested to do so by the parties, to
assist them in arranging for further mediation, and to coordinate any research
that might be undertaken by the parties to support negotiations.

Although the Commission is not at liberty to disclose the discussions
during the negotiations, it can be stated that the Chippewas of the Thames and
representatives of the Department of Indian Affairs and Northern Development
worked to establish negotiating principles and a guiding protocol agreement,
which helped them to arrive at a mutually acceptable resolution of the First
Nation’s claim.

Elements of the negotiation included agreement by the parties on the
nature of the Commission’s role in the negotiations; the amount and effective
date of the defalcation; beneficiary issues; appropriate interest rates;
identification of damages and compensation criteria; compensation to bring
forward historical losses; negotiations and ratification expenses; and, finally,
settlement issues and agreements, communication, and ratification.

In this claim, there was no need for the parties to engage in the usual
appraisals and loss-of-use studies required when lands are involved. Although
questions about communication (both with band members and the general
public) would not arise until and unless a settlement was reached, the parties
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began at the very beginning of the process to address these issues, discussing
the requirements and ensuring that addresses of all band members were up to
date.

After a series of meetings and exchanges of opinions regarding particular
elements of the claim, in November 2002 Canada made an all-inclusive, global
settlement offer, which was accepted by the Chippewas of the Thames the
following month. The parties immediately began the lengthy process of
drafting a settlement agreement, which was initialled by the Chief and
Canada’s negotiator in April 2004 and ratified by the First Nation in June. The
final agreement, which provided $15 million in compensation to the
Chippewas of the Thames, was signed by Minister of Indian Affairs Andy Scott
in November 2004.
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PART IV

CONCLUSION

Considering that the Chippewas of the Thames first retained legal counsel in
the matter of the Clench Defalcation in 1885, it can be argued that this claim
took nearly 120 years to resolve. The parties alone must get the credit for
settling this claim. However, the outcome of the negotiations reflects the
Indian Claims Commission’s ability to advance the settlement of claims. The
Commission, through its inquiry process, was able to produce movement
towards validation of the claim in 2001, and, through two and a half years of
negotiations, it was able to assist the First Nation and Canada in their efforts to
achieve a settlement.

The parties are to be commended for their foresight in addressing
communication and ratification issues from the beginning of the negotiations.
Keeping band members informed of the issues and the progress of the
negotiations, as well as doing the laborious work necessary to ensure that all
contact information is up to date, is essential in making the ratification
process run as smoothly as possible. The fact that the Chippewas of the
Thames got the required “majority of a majority” on the first vote is a
testament to the advance work done.

Canada and First Nations may wish to look at ways of minimizing the
amount of time it currently takes to finalize settlements once an agreement is
reached. In the case of the Clench Defalcation, 24 months passed between the
time an offer was made and accepted to the time the settlement funds were
finally transferred to the First Nation. Although the time required for finalizing
settlement agreements, trust agreements, and ratification guidelines – and
then moving these through the government’s internal approval process – is
recognized, both parties would benefit if settlement could be concluded more
expeditiously.
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FOR THE INDIAN CLAIMS COMMISSION

Renée Dupuis
Chief Commissioner

Dated this 2nd day of August, 2005
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SUMMARY

KEESEEKOOWENIN FIRST NATION
1906 LAND CLAIM MEDIATION

Manitoba

The report may be cited as Indian Claim Commission, Keeseekoowenin First Nation:
1906 Land Claim Mediation (Ottawa, August 2005), reported (2008) 21 ICCP 43.

This summary is intended for research purposes only. For greater detail, the 
reader should refer to the published report.

Treaties – Treaty 2 (1871); Indian Act – Expropriation; Mandate of Indian 
Claims Commission – Mediation; Manitoba

THE SPECIFIC CLAIM
In December 1994, the Keeseekoowenin First Nation submitted a specific claim to
the Department of Indian Affairs and Northern Development (DIAND), alleging that
land purchased adjacent to its fishing station, Indian Reserve (IR) 61A, was illegally
expropriated in 1935 when the Riding Mountain Forest Reserve was established.
Canada accepted the claim for negotiation in May 1997. Canada and Keeseekoowenin
negotiated on their own until October 2002, when both parties asked the ICC to assist
them in reaching an agreement, which it agreed to do.

BACKGROUND
The Indians of Riding Mountain and Dauphin Lake entered into Treaty 2 in 1871. In
1875, IR 61 was surveyed for the Band along the Little Saskatchewan River. Because
of the Band’s continuing reliance on fish and game 10 miles away at Clear Lake, in
1896 the Department of Indian Affairs (DIA) created IR 61A along the shore of Clear
Lake as a fishing station. 

When the Canadian National Railway located a line through IR 61 in 1904, it
cut off 264 acres from the rest of the reserve. The Band requested that the 264 acres
be exchanged for 320 acres adjacent to IR 61A. This land was owned by the Hudson’s
Bay Company (HBC). The Band surrendered the 264 acres in July 1906, with the
understanding that the proceeds of sale would be used to purchase the 320 acres.
After the sale of the surrendered land in October 1907, the DIA purchased the
replacement land from the HBC, but no order in council was ever issued confirming
this land as an addition to IR 61A.
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In 1906, IR 61A and the adjacent 320 acres were included in the boundaries
of Riding Mountain Forest Reserve; in 1929, the forest reserve became Riding Moun-
tain National Park. At that time, eight families were living at IR 61A, and others
hunted and cut timber there.

The Indian Agent proposed a surrender of IR 61A in 1935, but the proposal
was not recommended by the Inspector of Indian Agencies, nor was it ultimately
agreed to by the Band. Later that year, the government used the Indian Act to
expropriate the reserve land within the national park, compensating the Band
$4,733.45 for the value of the land and improvements, as well as the cost of moving
the Indians to the main reserve and building houses for them. The Band was not
consulted about the expropriation or the compensation. Band members were
forcibly removed from IR 61A with little notice and their houses subsequently
burned. 

MATTERS FACILITATED
The ICC’s role was to chair the negotiation sessions, provide an accurate record of
the discussions, follow up on undertakings, and consult with the parties to establish
acceptable agendas, venues, and times for meetings. A series of “shuttle mediation”
sessions assisted the parties in reaching the general principles of a settlement
agreement.

OUTCOME
In November 2004, the Keeseekoowenin First Nation ratified the proposed settlement
of $6,999,900 for the expropriation of Indian Reserve 61A.

REFERENCES
The ICC does no independent research for mediations and draws on background
information and documents submitted by the parties. The mediation discussions are
subject to confidentiality agreements.
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PART I

INTRODUCTION

The Keeseekoowenin Ojibway First Nation has had a number of names in the
past. When its forefathers signed Treaty 2 in 1871, it was called the Riding
Mountain Band, a title based on the location where the people lived. Before
Kesseekoowenin became Chief in about 1874, it was also called Okanase’s
Band and Mekis’ Band. The Keeseekoowenin First Nation has three reserves.
The largest reserve, Indian Reserve (IR) 61, is located adjacent to the village
of Elphinstone, about 80 kilometres northwest of Brandon, Manitoba. The
next in size, and the land that is the subject of this report, is IR 61A, on the
shores of Clear Lake in Riding Mountain National Park. A third and smaller
reserve, IR 61B, is located next to Bottle Lake. As of May 2005, the Band had a
registered population of 973, 463 of whom live on the reserve.1 This report
outlines how a claim advanced by the Keeseekoowenin First Nation, based on
events that occurred 70 years ago, was successfully resolved with the
assistance of the Indian Claims Commission (ICC).

The report will not provide a full history of the Keeseekoowenin 1906 land
claim but will summarize material submitted during the negotiations which
provided the historical background to the claim. It will also summarize the
events leading up to the settlement of the claim and illustrate the
Commission’s role in the resolution process. The Keeseekoowenin First
Nation alleged that land purchased adjacent to its fishing station, IR 61A, was
illegally expropriated in 1935. It submitted its specific claim to the
Department of Indian Affairs and Northern Development in December 1994
and, after further research and legal analysis, Canada accepted the claim for
negotiation in May 1997. Canada and Keeseekoowenin negotiated on their
own until October 2002, when both parties asked the ICC to assist them in
reaching an agreement.

1 Canada, Indian and Northern Affairs Canada [INAC], First Nation Profiles, Keeseekoowenin First Nation. 
http://sdiprod2.inac.gc.ca/fnprofiles (June 1, 2005).
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THE COMMISSION’S MANDATE AND MEDIATION PROCESS
The Indian Claims Commission was created as a joint initiative after years of
discussion between First Nations and the Government of Canada on how the
process for dealing with Indian land claims in Canada might be improved.
Following the Commission’s establishment by Order in Council on July 15,
1991, Harry S. LaForme, a former commissioner of the Indian Commission of
Ontario, was appointed as Chief Commissioner. With the appointment of six
Commissioners in July 1992, the ICC became fully operative.

The Commission’s mandate is twofold: it has the authority, first,  to
conduct inquiries under the Inquiries Act into specific claims that have been
rejected by Canada, and, second,  to provide mediation services for claims in
negotiation.

Canada dist inguishes most claims into one of  two categories:
comprehensive and specific. Comprehensive claims are generally based on
unextinguished aboriginal title and normally arise in areas of the country
where no treaty exists between First Nations and the Crown. Specific claims
generally involve a breach of treaty obligations or instances where the Crown’s
lawful obligations have been otherwise unfulfilled, such as a breach of an
agreement or a dispute over obligations deriving from the Indian Act.

These latter claims are the focus of the Commission’s work. The
Commission is mandated to review thoroughly a rejected claim and the
reasons for its rejection with both the claimant and the government. The
Inquiries Act gives the Commission wide powers to conduct such an inquiry,
gather information, and, if necessary, subpoena evidence. If, at the end of an
inquiry, the Commission concludes that the facts and the law support a finding
that Canada owes an outstanding lawful obligation to the claimant, it may
recommend to the Minister of Indian Affairs that a claim be accepted.

In addition to conducting inquiries, the Commission is authorized to
provide mediation services at the request of the parties. From its inception,
the Commission has interpreted its mandate broadly and has vigorously
sought to advance mediation as an alternative to the courts. In the interests of
helping First Nations and Canada negotiate agreements that reconcile their
competing interests in a fair, expeditious, and efficient manner, the
Commission offers the parties a broad range of mediation services tailored to
meet their particular goals.
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PART II

A BRIEF HISTORY OF THE CLAIM2

On August 21, 1871, Chief Mekis (the Eagle), on behalf of the Indians of
Riding Mountain and Dauphin Lake, entered into Treaty 2 with representatives
of the Queen. Although the treaty called for their reserve to be situated in the
region of the Turtle and Valley rivers near Dauphin Lake, at the Band’s request
it was located instead south of Riding Mountain. Chief Mekis died in 1874 and
was replaced by his younger half-brother, Keeseekoowenin. In 1875, IR 61
was surveyed for the Band along the Little Saskatchewan River. Within a few
years, as settlement advanced in the area, the town of Elphinstone was
established adjacent to this reserve.

Fish and game were more plentiful to the northeast of the reserve, and
Keeseekoowenin and his followers continued to travel to their traditional
camping site on the shores of Clear Lake, about 10 miles away. Beginning in
the early 1890s, Department of Indian Affairs (DIA) officials began to take
steps to protect this important source of food and fuel from the encroaching
settlement. By 1896, DIA and the Department of the Interior had reached an
agreement on the land to be reserved and, by Order in Council dated July 8,
1896, a tract of approximately 756 acres of land along the shore of Clear Lake
was set apart as a fishing station for Keeseekoowenin’s Band. This land was
identified as IR 61A.3

In 1904, the Canadian National Railway located a line through
Keeseekoowenin’s main reserve, IR 61, in such a manner that 264 acres south
of the tracks were cut off from the reserve. The First Nation asked to exchange
that piece of land for another location, and, by March 1906, it had identified

2 The following information is taken from Specific Claims West, “Research and Analysis Report of the
Keeseekoowenin First Nation Land Claim,” January 21, 1994, and from Thompson, Dorfman, Sweatman, “For
Reasons of Their Own: The Removal of Keeseekoowenin Band from the Clear Lake Indian Reserve,” vol. I:
Factual and Legal Analysis, December 1994 (both in ICC file 2106-12-1M-17), supplemented with information
from the entry for “Keeseekoowenin” in the Dictionary of Canadian Biography, vol. 13 (Toronto: University
of Toronto Press, 1994), 537–38.

3 The 1896 lands were the subject of a separate claim, which was settled in 1994 under the Specific Claims
Policy for $4.9 million. The 305.95 hectares (756 acres) were restored to reserve status.
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320 acres in the east half of section 8 in township 20, range 19, west of the
first meridian (W1M), as the land it wanted. This site, adjacent to its Clear
Lake land (IR 61A), was owned by the Hudson’s Bay Company (HBC). Band
member James Boyer was in the process of buying the plot from the HBC
because the Band had no funds with which to purchase the land. On July 13,
1906, the Band surrendered the 264 acres on IR 61 for sale, on the
understanding that the proceeds from the sale would be used to purchase the
specified land adjacent to IR 61A. It was not until October 1907, however, that
the IR 61 surrendered land was sold, and the department paid the full amount
owing to the HBC for the plot selected to replace it in township 20. No order
in council was ever issued to confirm this land as an addition to IR 61A.

In July 1906, the Dominion Forest Reserves Act established the Riding
Mountain Forest Reserve, which included within its boundaries all of township
20, range 19, W1M, where IR 61A and the added lands were located. In
December 1929, an Order in Council designated land within this forest
reserve as Riding Mountain National Park. From the outset, government
officials wrote about the benefits of removing IR 61A from the park. At the
time, about eight families were residing at the Clear Lake reserve, and many
from the reserve near Elphinstone also hunted and cut timber there.

In 1935, the local Indian Agent asked the Keeseekoowenin people to
surrender IR 61A, and on March 27, 1935, a majority of the Band agreed to
the cession. However, the Agent had made an error in explaining to the First
Nation the limits of the land to be surrendered, and, as a result, the Inspector
of Indian Agencies A.G. Hamilton recommended that the transaction not be
accepted. The First Nation also repudiated the surrender shortly after and
refused to consider the question again.

The Indian Act provided that reserve lands could be alienated by way of
expropriation, and on July 20, 1935, an Order in Council was passed
authorizing the expropriation of the 1906 lands under the National Parks
Act, effectively extinguishing the residual rights of the band members to
occupy and use the reserve and its resources. Government officials decided
that a fair compensation for the 1906 lands would include the value of the
land and any improvements on it (houses, fences, gardens, etc.), as well as
the cost of removing the Indians to the main reserve and building houses for
them there – a total of $4,733.45. The Keeseekoowenin First Nation was never
consulted with regard to either the expropriation or the compensation.

After the expropriation, the Keeseekoowenin band members living at Clear
Lake were forcibly removed from their lands and relocated to the main
reserve near Elphinstone. The consultant who provided the loss-of-use study
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for Keeseekoowenin in 1998 summarized the stories the elders told about this
experience:

The Elders interviewed during this study felt the relocation was conducted with
undue force with little, if any, thought for the well-being of the individuals living on
the 1906 lands. Several Elders stated that one woman died of a heart attack during
the eviction and that the people were forced to leave their homes without having
time to gather their possessions. One Elder said that due to the short notice
provided, some of the people were unable to get the horses or cattle that were
summering in the Park. The Elders stated that their houses were burned and that
the smoke could be seen while they were still leaving.4

Between that time and the present, an asphalt plant operated on part of the
property, and large amounts of gravel were removed from another part.

4 Stuart Davies, North/South Consultants, Inc., “Loss of Use Study, the 1906 Lands,” prepared for the
Keeseekoowenin First Nation, 1998 (ICC file 2106-12-1M-17).
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PART III

NEGOTIATION AND MEDIATION OF THE CLAIM

Canada and the Keeseekoowenin First Nation began negotiations in November
1997. By 1999, they had completed valuation studies and additional historical
research, and they had discussed the legal principles that would determine
the heads of damages to be paid in settlement of the claim. By March 1999,
they had reached consensus on some of the principles to be applied, but had
reached an impasse on others. They therefore sent out a Request for
Proposals, seeking a 

lawyer or judge who is experienced in the relevant areas of the law to give the
parties an impartial view of the legal principles which apply to the facts of this
claim and the manner in which a court could be expected to apply the principles to
set an award of damages in this case.5

The parties were still in negotiations in 2002, although staff turnover in
Canada’s negotiating team kept the process from moving ahead. In April of
that year, Canada named a new team, and negotiations began again. By
October 2002, both parties agreed that an independent mediator might be
able to assist them to move the matter to a conclusion, and they invited the
Indian Claims Commission to join the table as facilitator and mediator.

In December 2002, Ralph Brant, the Director of Mediation for the ICC,
attended his first meeting and asked each team to present its view of the
current status of the negotiations, including outstanding issues and analytical
options. Mr Brant next suggested that the process might be assisted by a series
of “shuttle mediation” sessions, where the mediator meets separately with
each party so that direct communication is only with the mediator, who then
relays information, defines issues, and suggests possible solutions as the
participants remain in separate rooms.

Both teams agreed to this process, and, in January 2003, the ICC met with
the First Nation’s representatives in Winnipeg and, later, with Canada’s team in

5 Thompson, Dorfman, Sweatman to unidentified recipient, March 19, 1999 (ICC 2106-12-1M, vol. 1).
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Ottawa. A third meeting was then convened in Winnipeg, with the parties in
separate rooms and Mr Brant moving back and forth between them, relaying
information and suggesting possible solutions to the impasse. This three-
session shuttle mediation was successful and, by March 2003, the table had
agreed on the general principles of a settlement agreement.

The ICC continued to facilitate the process as the parties spent the next 10
months discussing issues relating to the environmental clean-up of the lands,
the transfer of administration of the lands from Parks Canada to the
Department of Indian Affairs and Northern Development, a fair market
appraisal of the land, a communication strategy, and the drafting of the
settlement agreement. 

On  Sep tember  21 ,  2004 ,   a  ceremony  was  organ i zed  a t  the
Keeseekoowenin reserve to initial the agreement, and, at the referendum held
on November 26, 2004, a large majority of the band members voted to accept
the settlement. Canada then sought Treasury Board approval for the payment
of the compensation and authority from the Governor in Council for the
Minister of Indian Affairs and Northern Development to sign the settlement
agreement on behalf of Canada. On March 14, 2005, Minister Andy Scott
signed the agreement, providing $6,999,900 in compensation to the Band. 
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PART IV

CONCLUSION

The Indian Claims Commission, involved as a mediator and facilitator in this
claim since 2002, had no authority to force a settlement or to impose one.
However, when the ICC was asked to provide its mediation services,
relationships between the parties were strained, and further movement in the
process seemed impossible. The outcome of the negotiations indicates the
Commission’s ability to advance the settlement of claims. In this case, the
parties relied on the knowledge and experience of the ICC Mediation Unit
when they agreed to shuttle mediation. After being stalled for many years, they
were quickly able to find a resolution to the impasse and move on to reach a
settlement that was acceptable to both sides.

FOR THE INDIAN CLAIMS COMMISSION

Renée Dupuis
Chief Commissioner

Dated this 2nd day of August, 2005
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SUMMARY

TOUCHWOOD AGENCY
MISMANAGEMENT (1920–24) CLAIM MEDIATION

Saskatchewan

The report may be cited as Indian Claim Commission, Touchwood Agency: 
Mismanagement (1920–24) Claim Mediation (Ottawa, August 2005),  

reported (2008) 21 ICCP 59.

This summary is intended for research purposes only. For greater detail, the 
reader should refer to the published report.

Band – Trust Fund; Fraud; Mandate of Indian Claims Commission – 
Mediation; Saskatchewan

THE SPECIFIC CLAIM
For the purposes of this claim, five Saskatchewan First Nations – Day Star, Fishing
Lake, Gordon, Kawacatoose, and Muskowekwan – reconstituted themselves as the
Touchwood Agency Tribal Council (TATC). The First Nations allege that they suffered
considerable financial losses because of the mismanagement of the Touchwood
Agency from about 1920 to 1924. The claim was submitted to the Department of
Indian Affairs and Northern Development (DIAND) in March 1993 and was
conditionally accepted for negotiations in March 1998. The parties worked together
to commission additional research to clarify the nature and extent of the financial
mismanagement. In September 2000, when the research was completed, the parties
invited the Indian Claims Commission (ICC) to facilitate the negotiations.

BACKGROUND
In April 1923, Inspector M. Christianson visited the Touchwood Agency to investigate
complaints that Indian Agent John B. Hardinge had made about his clerk. Christianson
discovered instead that Agent Hardinge had not been following proper accounting
procedures for the agency’s books. Hardinge was reprimanded by Commissioner W.M.
Graham but no further inquiry was made. In September, Christianson investigated
further complaints by Hardinge against his clerk but discovered, after a review of the
books, that Hardinge had mismanaged the Bands’ accounts and lied about debts that
he had incurred. Hardinge was removed from his job. 
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By 1923, Hardinge had accumulated a debt of $60,000. Although DIAND paid
one-half of this debt, representing the expenditures for which Hardinge had signed
orders, it refused to honour any of Hardinge’s other debts or reimburse money that
he had diverted from the Bands’ accounts. Instead, in October 1924, Graham asked
four of the agency’s Bands to repay the outstanding debts from their own funds,
which they agreed to do.

MATTERS FACILITATED
The ICC’s role was to chair the negotiation sessions, provide an accurate record of
the discussions, follow up on undertakings, and consult with the parties to establish
acceptable agendas, venues, and times for meetings. 

OUTCOME
Despite the creative solutions put forward by the parties and the assistance of the ICC,
the parties were unable to reach a settlement agreement. Negotiations concluded in
March 2002. In August 2003, the Touchwood Agency Tribal Council asked the ICC to
conduct an inquiry into the unresolved issues. That inquiry is ongoing.

REFERENCES
The ICC does no independent research for mediations and draws on background
information and documents submitted by the parties. The mediation discussions are
subject to confidentiality agreements.
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PART I

INTRODUCTION

This report outlines the unsuccessful negotiation of a claim that has been in
the Specific Claims system for 12 years. Based on events during the 1920s, the
claim was conditionally accepted for negotiation, but, despite the assistance of
the Mediation Unit of the Indian Claims Commission (ICC), the parties were
unable to reach a settlement agreement. The First Nations have since asked
the ICC to conduct an inquiry into the unresolved issues.

The report will not provide a full history of the Touchwood Agency claim,
but, to provide the historical background, will summarize material submitted
during the negotiations. The Indian Claims Commission must report its activities
to the public, but, owing to the confidential nature of negotiations, the process
and any problems or roadblocks can be referred to only in generalities. 

For the purposes of this claim, five Saskatchewan First Nations – Day Star,
Fishing Lake, Gordon, Kawacatoose, and Muskowekwan – reconstituted
themselves as the Touchwood Agency Tribal Council. The First Nations claim that
they suffered considerable financial losses because of the mismanagement of the
Touchwood Agency from about 1920 to 1923, when J.B. Hardinge was
employed as Indian Agent for the Agency. The claim was submitted to the
Specific Claims Branch of the Department of Indian Affairs and Northern
Development (DIAND) in March 1993. On March 5, 1998, John Sinclair,
Assistant Deputy Minister, Claims and Indian Government, “conditionally”
accepted the claim for negotiation on the grounds that the First Nations had

sufficiently established that Canada has a lawful obligation within the meaning of the
Specific Claims Policy, with regard to the claim. However, further research is required
prior to entering into formal negotiations in order to identify the beneficiaries of the
claim and to assess the compensation owing to the First Nations. If this process
establishes that no compensation is owing with respect to one or more of the
Touchwood Agency First Nations, then Canada will not proceed to formal negotiation
with that First Nation1.

1 John Sinclair, Assistant Deputy Minister, Claims and Indian Government, Indian and Northern Affairs Canada, to
Chief Cameron Kinequon, Day Star First Nation, March 5, 1998, attached to Stephen Pillipow to Indian Claims
Commission, March 5, 2004 (ICC file 2107-43-1M).
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In a letter of clarification regarding this conditional acceptance, the
department stated that it had no objection to the five Touchwood Agency First
Nations acting as a single beneficiary to the claim and determining how an
eventual settlement would be allocated. The conditional nature of the
acceptance

was intended to reflect the fact that further joint research would be required prior
to proceeding to formal negotiations. This research will clarify the nature and
extent of the financial mismanagement which took place at the Touchwood Agency
between 1920 and 1924 and establish the extent of the losses which may or may
not have been suffered by the Gordon, Fishing Lake, Day Star, Muskowekwan and
Kawacatoose. First Nations. Compensation will be negotiated based on the losses
which are established.2

The First Nations and the department met on June 17, 1998, to discuss the
conditional acceptance, and at that time the question of using the Indian
Claims Commission as facilitator was discussed. The department’s negotiator,
Larry Ostola, had no objection to the ICC’s involvement but “preferred for the
present time to work directly with the First Nations” to avoid adding another
layer, “which might make it even more difficult to coordinate schedules.”3

The ICC was asked to participate in September 2000, after the necessary
forensic audit was completed and negotiations could commence.

THE COMMISSION’S MANDATE AND MEDIATION PROCESS
The Indian Claims Commission was created as a joint initiative after years of
discussion between First Nations and the Government of Canada on how the
process for dealing with Indian land claims in Canada might be improved.
Following the Commission’s establishment by Order in Council on July 15,
1991, Harry S. LaForme, a former commissioner of the Indian Commission of
Ontario, was appointed as Chief Commissioner. With the appointment of six
Commissioners in July 1992, the ICC became fully operative.

The Commission’s mandate is twofold: it has the authority, first, to conduct
inquiries under the Inquiries Act into specific claims that have been rejected
by Canada, and, second, to provide mediation services for claims in
negotiation.

2 Larry Ostola, Negotiator, Specific Claims Branch, Department of Indian and Northern Affairs, to Chief Lloyd
Kinequon, Day Star First Nation, July 28, 1998, attached to Stephen Pillipow to Indian Claims Commission,
March 5, 2004 (ICC file 2107-43-1M).

3 Summary of Negotiation Meeting with Touchwood Agency, June 17, 1998, attached to Stephen Pillipow,
Woloshyn & Company, to Indian Claims Commission, March 22, 2004 (ICC file 2107-43-1M, vol. 1).
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Canada dist inguishes most  claims into one of  two categories:
comprehensive and specific. Comprehensive claims are generally based on
unextinguished aboriginal title and normally arise in areas of the country
where no treaty exists between First Nations and the Crown. Specific claims
generally involve a breach of treaty obligations or instances where the Crown’s
lawful obligations have been otherwise unfulfilled, such as a breach of an
agreement or a dispute over obligations deriving from the Indian Act.

These latter claims are the focus of the Commission’s work. The
Commission is mandated to review thoroughly a rejected claim and the
reasons for its rejection with both the claimant and the government. The
Inquiries Act gives the Commission wide powers to conduct such an inquiry,
gather information, and, if necessary, subpoena evidence. If, at the end of an
inquiry, the Commission concludes that the facts and law support a finding
that Canada owes an outstanding lawful obligation to the claimant, it may
recommend to the Minister of Indian Affairs that a claim be accepted.

In addition to conducting inquiries, the Commission is authorized to
provide mediation services at the request of the parties. From its inception,
the Commission has interpreted its mandate broadly and has vigorously
sought to advance mediation as an alternative to the courts. In the interests of
helping First Nations and Canada negotiate agreements that reconcile their
competing interests in a fair, expeditious, and efficient manner, the
Commission offers the parties a broad range of mediation services tailored to
meet their particular goals.
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PART II

A BRIEF HISTORY OF THE CLAIM

Indian affairs in the Prairie provinces in the 1920s was administered locally
by various levels of supervision. Most reserves had a farming instructor who
lived nearby and who oversaw the day-to-day activities of the Indians who
were working the land. He reported to an Indian Agent, who was in charge of
a number of reserves and bands in his particular agency. The Agent had a
great deal of responsibility and power, for he was usually the local justice of
the peace, and all the Indians in his agency had to go through him to buy or
sell farm goods or to travel off the reserve. The agency usually employed a
clerk to assist the Agent, especially with the bookkeeping. An Inspector was
charged with travelling from agency to agency within his inspectorate to audit
the books and to report on the administration of the agency. An Indian
Commissioner, based in Regina, oversaw all the agencies and inspectorates. 

The Touchwood Agency, located in Saskatchewan north of Regina,
included the following reserves: Muscowequan (now Muskowekwan) Indian
Reserve (IR) 85; Gordon IR 86; Day Star IR 87; Poor Man (now Kawacatoose)
IR 88; and Yellow Quill (Fishing Lake) IR 89. The Agency office was located
near Punnichy, Saskatchewan, which was centrally located to four of the
reserves in the Agency (the Fishing Lake reserve was about 80 kilometres to
the northeast). 

On June 6, 1920, John B. Hardinge was hired as Agent at Touchwood, but,
owing to some administrative confusion, he was not confirmed in that position
until January 1923, retroactive to December 14, 1922.4 Commissioner W.M.
Graham dismissed the other eight applicants for the Agent’s position in
January 1923 and recommended Hardinge as the best candidate:

Of the nine applicants I have been asked to consider, Mr. Hardinge only in my
opinion has the necessary qualifications. He has been acting in the capacity of
Agent for 2½ years, and his experience with Indians covers even a longer period.

4 D.C. Scott, Deputy Superintendent General of Indian Affairs, to W.M. Graham, Indian Commissioner, Regina,
January 23, 1923.
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His constant personal contact with Indians, during the past 2½ years particularly,
places him far higher than the other candidates, and furthermore he served with
distinction overseas. I have no hesitation in recommending him for the
appointment.5

Just four months later, however, in April 1923, Commissioner Graham asked
Inspector Mindy Christianson to visit the Touchwood Agency to investigate
complaints that Agent Hardinge had made about his clerk, Robert Hick. After
interviewing both men together, Christianson learned that the source of the
problem was that Hardinge, according to Hick, did not always follow the
department’s financial regulations, and the Agent resented Hick’s comments:

Mr. Hick made no charge whatever against the Agent and further stated that he had
never made any kind of charge in regard to his Agent, but that what had caused
friction was that certain regulations set down by the Department in regard to the
handling of the business in the office had not been carried out and that on several
occasions he had spoken to Mr. Hardinge regarding this matter and at last the
Agent told him that it was none of his business and that he was running the Agency
and not the clerk. As Mr. Hick stated, he was laying no charge whatever, all he
wanted was a square deal and the necessary information to enable him to
intelligently enter up his books. The matter which he referred to was the handling
of certain cash which he knew should have been entered in the books but was
handled otherwise by Mr. Hardinge without the clerk knowing what had become of
the money.6

Christianson referred to three specific cases, with amounts totalling $472,
where the Agent had not followed the regulations and had not given the clerk
sufficient information to make the proper bookkeeping entries. The Inspector
had been to the reserve the previous December, and the clerk had found a
way to solve his problem, without bringing charges against the Agent, simply
by asking “whether all monies received by the Agency should go through the
books or not.” Christianson had “emphatically” answered in the affirmative,
and, since January, Christianson was told, all moneys received had been
entered in the agency books.7 Christianson “gave him [Hardinge] a good
talking to,” and Commissioner Graham followed up with a letter of
reprimand,8 but there was no further inquiry into the finances of the Agency at
that time.

5 W.M. Graham, Indian Commissioner, to Duncan C. Scott, Deputy Superintendent General of Indian Affairs,
January 5, 1923, Library and Archives Canada (hereafter LAC), RG 10, vol. 9153, file 312-4, part 1.

6 M. Christianson, Inspector of Indian Agencies, Regina, to W.M. Graham, Indian Commissioner, Regina,
April 20, 1923, LAC, RG 10, vol. 9153, file 312-4, part 1.

7 M. Christianson, Inspector of Indian Agencies, Regina, to W.M. Graham, Indian Commissioner, Regina,
April 20, 1923, LAC, RG 10, vol. 9153, file 312-4, part 1.
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In June 1923, Hardinge again wrote that his clerk, Robert Hick, was being
insubordinate, and, in September of that year, the farming instructor on the
Poor Man (Kawacatoose) reserve resigned, at least in part because “things
had not been running harmoniously between himself and the Indian Agent.”9

Commissioner Graham once again called on Inspector Christianson to inspect
the Agency and investigate the complaints.

Christianson began his inspection on September 24. His first stop was the
Fishing Lake reserve, where he found the farming operations and reserve in
very poor shape. When he arrived at the Agency office and looked through the
books, he quickly discovered that there was a serious problem:

Immediately I commenced checking the cash book and ledger I was aware that
things were not right although the figures in the cash book agreed with the figures
in the ledger.10

He noted that no debts were recorded in the books and that Hardinge
assured him that all the debts to merchants were paid up. Christianson knew
this reply to be false because merchants had been complaining to the Regina
office. After interviewing the shopkeepers in nearby Lestock, he found that the
Touchwood Indians owed money to practically every business in that town.
Hardinge continued to lie about the debt, even after he admitted that the
books were not accurate:

The following day he came back to me and apologized saying that he knew he had
done wrong and was aware that things were in a terrible mess there and if I would
only give him one more chance he would give me a true statement of everything as
he wanted a clean sheet if he left the Agency. After allowing him this privilege I
found that when he finally had the statement prepared he was still lying to me.11

On October 6, Christianson returned to Regina to confer with the
Commissioner. Inspector Christianson said’s opinion that it was necessary to go
back to the beginning of Hardinge’s administration to see what had taken place.
Commissioner Graham agreed, and Christianson returned to the Touchwood

8 M. Christianson, Inspector of Indian Agencies, Regina, to W.M. Graham, Indian Commissioner, Regina, April
20, 1923, and copy of a personal letter from W.M. Graham, Indian Commissioner, to J.B. Hardinge, April 25,
1923, both in LAC, RG 10, vol. 9153, file 312-4, part 1.

9 W.M. Graham, Indian Commissioner, to Secretary, Department of Indian Affairs, September 20, 1923, LAC,
RG 10, vol. 9153, file 312-4, part 1.

10 M. Christianson, Inspector of Indian Agencies, to W.M. Graham, Indian Commissioner, January 8, 1924, p. 2,
LAC, RG 10, vol. 5193, file 312-4, part 1.

11 M. Christianson, Inspector of Indian Agencies, to W.M. Graham, Indian Commissioner, January 8, 1924, p. 3,
LAC, RG 10, vol. 5193, file 312-4, part 1.
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Agency to conduct a thorough review of the Agency accounts. Headquarters,
however, did not wait until the investigation was complete to relieve Hardinge of
his position. According to the Order in Council, his services were dispensed with
effective November 8, 1923,12 but the Auditor General’s Report for that year
indicated that he was paid only to September 30.13

Christianson found that the “manner in which the financial administration
of the agency has been handled is the most terrible mix-up that could be
imagined.”14 Funds intended for the five Bands in the Agency, or their
individual members, were repeatedly diverted to pay accounts simply to make
the books balance, without any authority from either the Indians or
headquarters. As well, during Hardinge’s administration, band debt
skyrocketed. When he took over the Agency in 1920, the total debt was
approximately $15,000, but, one and a half years later, it had risen to almost
$43,000. This debt was retired by loans from the Bands, to be repaid by the
individual band members over five years. From 1922 until his dismissal in
1923, Hardinge had made purchases from merchants on credit, accumulating
a debt of nearly $60,000. Only half of this amount was supported by written
orders or notes signed by Hardinge, and the department recognized only
these debts.15

The department refused to honour any of the debts incurred by Hardinge,
putting the onus for the Agency debt on the Bands and their members. Nor did
it reimburse any of the interest payments and other money that Hardinge had
diverted.

In October 1924, Commissioner Graham asked four of the Bands in the
Touchwood Agency to pass Band Council Resolutions (BCRs) requesting that
money be advanced from their capital funds “for the purpose of liquidating
indebtedness of individual members of the Band to merchants and others
from whom they have received credit on written orders given by the Indian
Agent.” Gordon’s Band had only a nominal sum to its credit, but the other four
Bands – Muscowequan, Poor Man (Kawacatoose), Day Star, and Fishing Lake
– all signed the BCRs and, on December 1, 1924, the Privy Council approved
the use of the capital funds of Muscowequan, Poor Man, and Fishing Lake
(but was silent as to Day Star) for this purpose.16 In a later letter to the

12 Order in Council, PC 2571, December 24, 1923, T108634B. 
13 Touchwood Agency, Salaries, in Canada, Auditor General’s Report, 1923–24, Part “I,”  Indian Affairs

Department, p. I-26.
14 M. Christianson, Inspector of Indian Agencies, to W.M. Graham, Indian Commissioner, January 8, 1924, p. 4,

LAC, RG 10, vol. 5193, file 312-4, part 1.
15 Balfour Moss, Legal Submission, Touchwood Agency Mismanagement (1920–23), c. 1993, p. 5.
16 See Balfour Moss, Legal Submission, Touchwood Agency Mismanagement (1920–23), c. 1993, pp. 7–9.
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Deputy Superintendent General of Indian Affairs, Commissioner Graham
summarized the situation:

You are aware of the fact that we had to borrow money from the Indians to pay
bona fide indebtedness, and it was with difficulty we were able to get this money
from them, as many of them contributed money to pay accounts for which they
were not responsible.17

17 W.M. Graham, Indian Commissioner, to D.C. Scott, Deputy Superintendent General of Indian Affairs, April 17,
1925, as quoted in Balfour Moss, Legal Submission, Touchwood Agency Mismanagement (1920–23), c. 1993,
p. 9.
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PART III

NEGOTIATION AND MEDIATION OF THE CLAIM

Beginning in September 1998, Canada and the five First Nations of the
Touchwood Agency Tribal Council worked together to commission the
forensic audit and historical research necessary to clarify the nature and
extent of the financial mismanagement that took place at the Touchwood
Agency under Agent Hardinge’s administration and to establish the actual
extent of the losses suffered by the Bands in the Agency. Together they
developed the terms of reference for the project, selected the experts who
would undertake the research and evaluation, and reviewed the various draft
reports.

On September 20, 2000, the final report was tabled, and on September 28,
the parties met and invited the Indian Claims Commission to attend. At this
meeting there was formal agreement to ask the ICC to facilitate the
negotiations. For the most part, facilitation focused on maters relating to
process: the Commission chaired negotiation sessions, provided an accurate
record of the discussions, followed up on undertakings, and consulted with
the parties to establish mutually acceptable agendas, venues, and times for the
meetings. The Commission was also available to mediate disputes if requested
to do so by the parties, to assist in arranging further mediation, and to
coordinate any further research that might be required by the parties to
support the negotiations.

The Commission is not at liberty to disclose the discussions during the
negotiations, which are privileged. Generally, discussion focused on issues
such as individual versus collective losses, non-financial losses, and
establishing present-day values for historical losses. By far the biggest issue,
however, was determining the amount of losses. The expert report outlined
three categories of losses: identified losses, probable losses, and potential
losses, and, even though both parties wanted to deal with the losses in a global
matter, they simply could not reach agreement on a compensation amount to
settle the claim.
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Despite the best efforts of both parties, the issues could not be resolved,
and, on March 20, 2002, Canada advised that the negotiations were
concluded without a satisfactory resolution. On August 26, 2003, the
Touchwood Agency Tribal Council asked the Indian Claims Commission to
conduct an inquiry into the unresolved issues. That inquiry is ongoing. 
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PART IV

CONCLUSION

The Commission is not at liberty to disclose the discussions during the
negotiations. However it is worth noting why the negotiations were unable to
produce a settlement.

The Commission, through its Mediation Unit, provides coordination
services for loss-of-use studies to a negotiation table. These services, in part,
ensure that reports commissioned by outside experts adhere to the terms of
reference developed by the parties to the negotiations. In this case, the
Commission was not involved until the experts’ report had been completed,
and certain expectations were created which could not be met or addressed at
the negotiating table. 

In addition, despite creative solutions put forward by the parties, they were
unable to get past the existing policies governing the resolution of specific
claims.

FOR THE INDIAN CLAIMS COMMISSION

Renée Dupuis
Chief Commissioner

Dated this 2nd day of August,  2005.
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QU’APPELLE VALLEY INDIAN DEVELOPMENT AUTHORITY – FLOODING MEDIATION

SUMMARY

QU’APPELLE VALLEY INDIAN DEVELOPMENT AUTHORITY 
(QVIDA)

FLOODING MEDIATION
Saskatchewan

The report may be cited as Indian Claims Commission, Qu’Appelle Valley Indian 
Development Authority (QVIDA): Flooding Mediation (Ottawa, December 2005), 

reported (2008) 21 ICCP 77.

This summary is intended for research purposes only. For greater detail, the 
reader should refer to the published report.

Treaties – Treaty 4 (1874); Flooding – Dam; Right of Way – Dam – Permit – 
Expropriation – Trespass: Indian Act – Permit; Fiduciary Duty – Right of Way – 

Consultation; Reserve – Riparian Rights; Band Council – Band Council Resolution; 
Mandate of Indian Claims Commission – Constructive Rejection – Mediation; 

Saskatchewan

THE SPECIFIC CLAIM
For the purposes of this claim, eight First Nations comprise the Qu’Appelle Valley
Indian Development Authority (QVIDA), established in 1979. Piapot, Muscowpetung,
Pasqua, and Standing Buffalo in the west, and Sakimay, Cowessess, Kahkewistahaw,
and Ochapowace in the east alleged that reserve land was subject to flooding and
illegal alienation. In May 1986, QVIDA submitted a historical report and legal
analysis to the Department of Indian Affairs and Northern Development (DIAND)
along with Band Council Resolutions for a specific claim submission on the basis of
illegal alienation and flooding of reserves. In January 1988, DIAND responded that
the claim was not adequate, and subsequently the Specific Claims Branch closed the
file. In September 1994, QVIDA asked ICC to conduct an inquiry. The 1998 inquiry
report showed that the six First Nations were owed a lawful obligation by Canada with
respect to flooding. Piapot and Kahkewistahaw were not part of the inquiry.

By letters dated December 3, 1998, the Minister of Indian Affairs and
Northern Development agreed to accept the flooding claims of the six QVIDA First
Nations for negotiation: see (1999) 11 ICCP 304–9. Standing Buffalo Dakota Nation
opted to negotiate its claim separate from the QVIDA table: see Indian Claims
Commission, Standing Buffalo Dakota Nation: Flooding Mediation (Ottawa, March
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2004), 11. In October 1999, Canada and QVIDA requested that the ICC join the
negotiation process.

BACKGROUND
The background to this mediation is contained in the ICC’s inquiry report,
Qu’Appelle Valley Indian Development Authority (Muscowpetung, Pasqua,
Standing Buffalo, Sakimay, Cowessess, and Ochapowace First Nations): Flooding
Inquiry (Ottawa, February 1998), reported (1998) 9 ICCP 159.

MATTERS FACILITATED
The ICC’s role was to chair the negotiation sessions, provide an accurate record of
the discussion, follow up on undertakings, and consult with the parties to establish
acceptable agendas, venues, and times for meetings. 

OUTCOME
In August 2003, Canada gave QVIDA the 90-day notice required by the November
2002 Memorandum of Understanding to cease negotiations, adding that it was
prepared to enter into negotiations with the individual First Nations whose claims
were accepted by Canada.

REFERENCES
The ICC does no independent research for mediations and draws on background
information and documents submitted by the parties. The mediation discussions are
subject to confidentiality agreements.

!ICCP.21_reports.book  Page 82  Tuesday, December 9, 2008  2:54 PM



83

QU’APPELLE VALLEY INDIAN DEVELOPMENT AUTHORITY – FLOODING MEDIATION

PART I

INTRODUCTION

This mediation report outlines the attempt to negotiate a complex and
complicated claim, which, for reasons to be explained, the parties were
unable to bring to a successful settlement.

The report will not provide a full history of the flooding claims of the First
Nations in the Qu’Appelle River Valley in Saskatchewan. The issues involved in
the claim and the inquiry process have already been discussed by the Indian
Claims Commission (ICC) in its February 1998 report, Qu’Appelle Valley
Indian Development Authority: Flooding Inquiry.1 Rather, this report will
summarize the historical background of the claim, its progress through the
specific claims review process, and the ICC inquiry. Without breaching the
confidentiality of the discussions, it will also describe the negotiating process
itself, including the role of the ICC’s Mediation Unit.

THE COMMISSION’S MANDATE AND MEDIATION PROCESS
The Indian Claims Commission was created as a joint initiative after years of
discussion between First Nations and the Government of Canada on how the
process for dealing with Indian land claims in Canada might be improved.
Following the Commission’s establishment by Order in Council on July 15,
1991, Harry S. LaForme, a former commissioner of the Indian Commission of
Ontario, was appointed as Chief Commissioner. With the appointment of six
Commissioners in July 1992, the ICC became fully operative.

The Commission’s mandate is twofold: it has the authority, first, to conduct
inquiries under the Inquiries Act into specific claims that have been rejected
by Canada, and, second, to provide mediation services for claims in
negotiation.

1 Indian Claims Commission (ICC), Qu’Appelle Valley Indian Development Authority(Muscowpetung,
Pasqua, Standing Buffalo, Sakimay, Cowessess, and Ochapowace First Nations): Flooding Inquiry
(Ottawa, February 1998), reported (1998) 9 ICCP 159.
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Canada dist inguishes most claims into one of  two categories:
comprehensive and specific. Comprehensive claims are generally based on
unextinguished aboriginal title and normally arise in areas of the country
where no treaty exists between First Nations and the Crown. Specific claims
generally involve a breach of treaty obligations or instances where the Crown’s
lawful obligations have been otherwise unfulfilled, such as a breach of an
agreement or a dispute over obligations deriving from the Indian Act.

These latter claims are the focus of the Commission’s work. The
Commission is mandated to review thoroughly a rejected claim and the
reasons for its rejection with both the claimant and the government. The
Inquiries Act gives the Commission wide powers to conduct such an inquiry,
gather information, and, if necessary, subpoena evidence. If, at the end of an
inquiry, the Commission concludes that the facts and the law support a finding
that Canada owes an outstanding lawful obligation to the claimant, it may
recommend to the Minister of Indian Affairs that a claim be accepted.

In addition to conducting inquiries, the Commission is authorized to
provide mediation services at the request of the parties. From its inception,
the Commission has interpreted its mandate broadly and has vigorously
sought to advance mediation as an alternative to the courts. In the interests of
helping First Nations and Canada negotiate agreements that reconcile their
competing interests in a fair, expeditious, and efficient manner, the
Commission offers the parties a broad range of mediation services tailored to
meet their particular goals.
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PART II

A BRIEF HISTORY OF THE CLAIM

This claim is a complicated one to summarize. There are eight First Nations
with reserve land in the valley of the Qu’Appelle River in Saskatchewan, and
each one is affected differently by several separate irrigation and water-storage
reservoirs. As a result, they are all involved in the validation and negotiation of
claims for flooding damage, both separately and together, in different
combinations. As noted above, the ICC provided an extensive history in its
inquiry report, and that document should be consulted for more details of the
claim.

The Qu’Appelle Valley Indian Development Authority (QVIDA) was
established in 1979 to represent the interests of the eight First Nations with
reserves in the Qu’Appelle River Valley. Seven of the First Nations – the
Muscowpetung, Pasqua, Piapot, Cowessess, Kahkewistahaw, Ochapowace, and
Sakimay – all adhered to Treaty 4 in 1874 and 1875. The Standing Buffalo
band members, in contrast, are descendants of Minnesota Sioux Indians who
came to Canada to escape the American Sioux Wars of 1862–63, and,
although they were not entitled to participate in the treaty, they were
encouraged to settle in the Treaty 4 area.

Between 1876 and 1884, the various reserves for the eight First Nations
were selected and surveyed in the Qu’Appelle Valley. Four reserves (Sakimay,
Cowessess, Kahkewistahaw, and Ochapowace) are located in the eastern end
of the valley, with their northern boundaries defined by the Qu’Appelle River,
Round Lake, or Crooked Lake. Three others (Muscowpetung, Pasqua, and
Standing Buffalo) are at the western end of the valley, where part of each of
their reserve boundaries includes the Qu’Appelle River, Qu’Appelle Lake, and
Echo Lake. The Piapot reserve, also at the western end of the valley has it’s
northern boudary north of the Qu’Appelle River. The natural seasonal flooding
of the flat lands of the river valley stimulated high yields of top-quality hay,
which in turn fostered cattle raising. The economy of the valley also included
firewood, farm produce, senega root, berries, small game, and fishing.
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In the 1930s, an extended period of drought on the prairies coincided
with the worldwide economic depression. In these circumstances, the federal
government created the Prairie Farm Rehabilitation Administration (PFRA) to
rehabilitate the dry, soil-eroded areas of all three Prairie provinces and to find
ways to conserve surface water supplies for household use, stock watering,
and irrigation. The Qu’Appelle River Valley was one of the areas investigated
for large water development projects.

In 1942, a water-control structure was built on Echo Lake, which caused
flooding on parts of the Pasqua and Muscowpetung reserves. Although studies
were conducted at the time to determine the extent of the damage in order to
compensate the First Nations, no money was paid and the First Nations were
not consulted. At about the same time, the PFRA also constructed water-
control structures on Crooked Lake and Round Lake. To compensate for the
resulting flooding of their reserve lands, the Sakimay, Cowessess, and
Ochapowace Bands were each paid $3,300. Again, the First Nations were not
consulted. The effect of these dams was summarized in the ICC report:

The economies of the Qu’Appelle Valley First Nations before 1940 featured
considerable reliance on activities and resources in the valley bottom, including
native hay, timber, beaver, muskrat, deer, berries, maple sugar, and important
cultural and medicinal herbs and vegetation, such as sweetgrass and senega root.
The water in the river system itself was also fundamental to the Bands’ existence,
not only for domestic purposes but also for fishing, stockwatering, and the natural
irrigation that it provided by means of seasonal flooding of low-lying lands. Lower
water levels also permitted band members to cross the river to access hay and
other resources on both sides. Several of the reserves “developed a strong
attachment to economic, social and cultural activities based on the river habitat.”
The construction of the dams resulted in the continuous flooding of certain areas
of the reserves, with other areas occasionally flooded and still other areas
damaged by capillary action and salinization. Various trees, shrubs, and nutrient
rich grasses were replaced by saline plants, and the loss of shelter and food
resulted in the reduction of small game. At the same time, the Indian economies
were undermined by the shift away from large-scale use of horse-drawn wagons
for transport and wood for heating fuel.2

BAND COUNCIL RESOLUTIONS, 1977
In the early 1970s, native organizations and individual First Nations began
extensive archival research into issues relating to their treaties and reserve

2 ICC, Qu’Appelle Valley Indian Development Authority (Muscowpetung, Pasqua, Standing Buffalo,
Sakimay, Cowessess, and Ochapowace First Nations): Flooding Inquiry (Ottawa, February 1998), reported
(1998) 9 ICCP 165–66.
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lands. In 1972, the Chief of the Muscowpetung Band asked officials if either
his Band or the neighbouring Pasqua First Nation had been compensated for
the flooding rights from the 1940s. The PFRA conducted its own research into
the issue and confirmed that there had been neither compensation nor
consent, and in September 1973 it  commenced negotiations with
Muscowpetung and Pasqua. In September 1974, officials with the Department
of Indian Affairs suggested that Piapot and Standing Buffalo were also affected
by the flooding. 

In September 1975, with negotiations stalled, the four western bands hired
lawyer W. Roy Wellman to represent their interests in the negotiations. By
August 1976, the PFRA had quantified the acreage affected by the flooding on
the Muscowpetung, Pasqua, and Standing Buffalo reserves, but determined
that the Piapot reserve was unaffected by the Echo Lake structure.3 At this
point, Piapot elected to proceed independently, though Mr Wellman continued
to represent the other three bands in their negotiations.

In November 1976, the three bands offered to accept a lump-sum
settlement of $265,000 for both past and present damage to their reserve
lands and permission for future use, the money to be divided by mutual
consent according to the acreage affected by the flooding: Muscowpetung,
$150,000; Pasqua, $100,000; and Piapot, $15,000. After some deliberation,
the PFRA accepted the offer. Each of the three First Nations passed Band
Council Resolutions (BCRs) on February 8 and February 15, 1977,
confirming the agreement. The Pasqua and Standing Buffalo BCRs released
the PFRA

from all past, present and future claims in respect to erection of the said control
structure and consequential flooding, and further agrees to authorize the
issuance of a permit to PFRA in respect of the continued operation of the said
control structure.4

The Muscowpetung BCR had a slightly different wording. It released the
PFRA

3 E. Caligiuri, Planning Engineer, Engineering Service, PFRA, Department of Regional Economic Expansion, to
W.M. Berry, Chief Engineer, PFRA, August 4, 1976, PFRA file 928/7E4, vol. 5 (ICC Documents, p. 1035), as
reported in ICC, Qu’Appelle Valley Indian Development Authority (Muscowpetung, Pasqua, Standing
Buffalo, Sakimay, Cowessess, and Ochapowace First Nations): Flooding Inquiry (Ottawa, February 1998),
reported (1998) 9 ICCP 275.

4 Pasqua and Standing Buffalo BCRs, both dated February 8, 1977, both in PFRA file 928/7E4, vol. 5
(ICC Documents, pp. 1069 and 1070), as reported in ICC, Qu’Appelle Valley Indian Development Authority
(Muscowpetung, Pasqua, Standing Buffalo, Sakimay, Cowessess, and Ochapowace First Nations):
Flooding Inquiry (Ottawa, February 1998), reported (1998) 9 ICCP 280. Emphasis added.
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from all past, present and future claims in respect to lands now flooded by the
said control structure, and further agrees to authorize the issuance of a permit to
PFRA in respect of the continued operation of the said control structure.5

The agreement was accepted by Order in Council PC 1977-10/1949, dated
July 7, 1977, and, shortly after, payments were deposited to the credit of the
respective Bands.

DISSATISFACTION WITH THE SETTLEMENT AND SUBMISSION OF A 
SPECIFIC CLAIM

Months after the settlement agreement, a new Chief was elected at
Muscowpetung. He raised concerns about the perpetual nature of the
agreement and, in February 1978, he and his council issued a new resolution,
rescinding the 1977 BCR. Standing Buffalo did the same on November 10,
1980, and Pasqua followed suit on February 10, 1982. At the same time, the
government departments responsible for drafting the permits for future use
could not agree on the wording, and no permits were ever issued.

In June 1979, the Chiefs of the eight bands in the Qu’Appelle Valley passed
a unanimous resolution to form the Qu’Appelle Valley Indian Development
Authority (QVIDA). The Authority had two main goals: to present members’
claims in a unified voice, and to work towards more effective flood control
and improved water quality in the valley. In May 1986, QVIDA submitted a
historical report and legal analysis to the Department of Indian Affairs and
Northern Development (DIAND), accompanied by BCRs from at least seven of
the bands which approved the submission of the specific claim “for
compensation arising from the illegal alienation and flooding” of the
reserves.6

In January 1988, after its initial review, DIAND’s Specific Claims Branch
wrote to QVIDA to say that the claim, as submitted, was not strong enough to
forward to the Department of Justice for review. In November 1992, with no
further activity on the file, the Specific Claims Branch closed the file, subject to
its being reopened when QVIDA was ready to resubmit its claim.7 

5 Muscowpetung BCR, February 15, 1977, PFRA file 928/7E4, vol. 5 (ICC Documents, p. 1074), as reported in
ICC, Qu’Appelle Valley Indian Development Authority (Muscowpetung, Pasqua, Standing Buffalo,
Sakimay, Cowessess, and Ochapowace First Nations): Flooding Inquiry (Ottawa, February 1998), reported
(1998) 9 ICCP 280. Emphasis added.

6 See ICC, Qu’Appelle Valley Indian Development Authority (Muscowpetung, Pasqua, Standing Buffalo,
Sakimay, Cowessess, and Ochapowace First Nations): Flooding Inquiry (Ottawa, February 1998), reported
(1998) 9 ICCP 303.

7 ICC, Qu’Appelle Valley Indian Development Authority (Muscowpetung, Pasqua, Standing Buffalo,
Sakimay, Cowessess, and Ochapowace First Nations): Flooding Inquiry (Ottawa, February 1998), reported
(1998) 9 ICCP 302–4.
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ICC INQUIRY, 1994–98
In September 1994, the eight bands of QVIDA asked the ICC to conduct an
inquiry on the flooding claims, on the grounds that the closure of the file
constituted a constructive rejection of the claim. The first three planning
conferences in the inquiry process dealt with a narrowing of the issues while
Canada completed its research and analysis of the file. On March 29, 1996,
the Specific Claims Branch notified the four western First Nations that (a) it
accepted the Standing Buffalo claim for negotiations, (b) it found no lawful
obligation owing to either Muscowpetung or Pasqua, based on the 1977
settlement and BCRs, and (c) Piapot was not a party to this claim because it
was too far away to be affected by the Echo Lake water-control structure. On
February 28, 1997, however, Canada changed its position with regard to
Standing Buffalo and was no longer willing to negotiate the claim.

In March 1996, the Specific Claims Branch also notified the four eastern
bands that there was no lawful obligation with respect to their flooding claims
because the Indian Act, section 34 (re expropriations), authorized the use
and occupation of reserve lands. Canada was, however, willing to consider
additional submissions regarding the inadequacy of compensation paid. At the
fourth ICC planning conference, it was noted that the Specific Claims Branch
and the Justice Department claim review had not addressed the impact, if any,
of flooding on the Kahkewistahaw reserve. Canada agreed to review the claim
and to provide a response. Since Kahkewistahaw’s submission was not ready
for review, it withdrew its claim from the ICC process so the inquiry could
proceed.

The ICC was, therefore, left to inquire into the claims of Standing Buffalo,
Muscowpetung, and Pasqua in the west, and Cowessess, Ochapowace, and
Sakimay in the east. After six planning conferences, four community sessions
to hear elders’ testimony, and legal arguments, and after reviewing six
volumes of primary documents and 35 technical and historical reports, the
Commission reported and made its recommendations in February 1998. It
found that Canada did owe the six First Nations an outstanding lawful
obl igat ion wi th respect  to the f looding and made three speci f ic
recommendations:

RECOMMENDATION 1
That Canada immediately commence negotiations with the QVIDA
First Nations to acquire by surrender or expropriation such interests
in land as may be required for the ongoing operation of the control
structures at Echo Lake, Crooked Lake, and Round Lake or,
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alternatively, remove the control structures.

RECOMMENDATION 2
That the flooding claims of the Sakimay, Cowessess, and Ochapowace
First Nations be accepted for negotiation under Canada’s Specific
Claims Policy with respect to

(a) damages caused to reserve lands since the original construction
of the dams in the early 1940s, and

(b) compensation for
i. the value of any interest that Canada may acquire in the

reserve lands, and

ii. future damages to reserve lands,
subject to set-off of compensation of $3270 paid to those First
Nations in 1943.

RECOMMENDATION 3
That the flooding claims of the Muscowpetung, Pasqua, and Standing
Buffalo First Nations be accepted for negotiation under Canada’s
Specific Claims Policy with respect to

(a) damages caused to reserve lands

i. since the original construction of the dams in the early
1940s, or

ii. alternatively, since 1977, if these First Nations can be bound
by the 1977 Band Council Resolutions and if the release for
damages prior to 1977 can be severed from the invalid part
of the settlement, and

(b) compensation for
i. the value of any interest that Canada may acquire in the

reserve lands, and

ii. future damages to reserve lands,
subject to set-off of compensation of $265,000 paid to those First
Nations in 1977.8

8 ICC, Qu’Appelle Valley Indian Development Authority (Muscowpetung, Pasqua, Standing Buffalo,
Sakimay, Cowessess, and Ochapowace First Nations): Flooding Inquiry (Ottawa, February 1998), reported
(1998) 9 ICCP 369–70.
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On November 26, 1998, DIAND’s Acting Assistant Deputy Minister for
Claims and Indian Government accepted the claims for negotiation. This
response was followed by a letter dated December 3, 1998, from the Minister
of Indian Affairs, Jane Stewart, notifying each of the six First Nations
participating in the inquiry that Canada had reviewed the ICC’s findings and
agreed with the recommendations. She accepted each claim for negotiation,
on the basis that Canada did not properly authorize the flooding of reserve
lands.9

9 Responses, Re: Qu’Appelle Valley Indian Development Authority (QVIDA) Flooding Claim Inquiry, Jane Stewart,
Minister of Indian Affairs and Northern Development, to Chiefs of Muscowpetung, Pasqua, Standing Buffalo,
Sakimay, Cowessess, and Ochapowace First Nations, all dated December 3, 1998, reported (1999) 11 ICCP 304–9.
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PART III

NEGOTIATION AND MEDIATION OF THE CLAIM

The Commission’s role in the process of settling the claim would normally
have ended as soon as its inquiry was completed and the claim accepted for
negotiation by Canada. In this case, however, the QVIDA First Nations asked
that the ICC’s Mediation Unit be involved in the negotiation process as a
neutral facilitator, and Canada agreed. Negotiations between QVIDA and
Canada began in April 1999, and the federal negotiator and the First Nations
negotiation teams met in April, June, and October before they asked the ICC to
join the process on October 26, 1999.

For the most part, facilitation focused on matters relating to process. With
the agreement of the negotiating parties, the Commission chaired the
negotiation sessions, provided an accurate record of the discussions, followed
up on undertakings, and consulted with the parties to establish mutually
acceptable agendas, venues, and times for the meetings. The Commission was
also available to mediate disputes when requested to do so by the parties, to
assist them in arranging for further mediation, and to coordinate any research
that might be undertaken by the parties to support negotiations.

Claims for only five First Nations were actively negotiated in this process:
Pasqua, Cowessess, Ochapowace, Sakimay, and Muscowpetung. The Standing
Buffalo claim was accepted for negotiation, but that Band opted to negotiate
its claim separately from the QVIDA table. Piapot and Kahkewistahaw were
still in the process of submitting claims for review by Canada, and, although
they were participants at the table, even when negotiations broke down, they
still did not have claims accepted for negotiation. 

The parties agreed that the negotiations would be conducted in two
phases.10 In the first, they would negotiate a preliminary settlement agreement
covering the common issues, identified by the parties, which would apply to

10 Protocol Agreement Relating to the Qu’Appelle Valley Flood Claims Negotiations, August 30, 2000, para. 5.1
(ICC file 2107-22-1M, vol. 1).

!ICCP.21_reports.book  Page 93  Tuesday, December 9, 2008  2:54 PM



INDIAN CLAIMS COMMISSION PROCEEDINGS

94

all the First Nations. The second phase would involve the negotiation of issues
specific to each First Nation.

As part of the first phase, discussion focused on issues relating to riparian
rights and the navigability of the Qu’Appelle River, beneficiaries of common
hay lands, the procedural validity of BCRs, compensation to individual band
members for losses due to flooding, and the legal mechanism for alienating
the flooded lands should the parties reach a settlement.

In order to determine the amount of land both permanently and semi-
permanently flooded as a result of the water control, the QVIDA Chiefs hired a
surveying firm and a separate surveying consultant to try to identify the
original river and lake boundaries of the various reserves. Because most of
the original mounds and posts were under water, they would use old survey
plans, field notes, reports, and whatever physical evidence they could locate. 

To determine what additional research was needed, the parties reviewed
the studies that had been produced for the claim submission and the ICC
inquiry. The ICC assisted in this process by providing the parties with executive
summaries of each report and locating various maps and plans at Library and
Archives Canada. The QVIDA Chiefs hired a contractor to review all the
material, and he reported in December 2001 that, in his opinion, a total of
seven loss-of-use studies were required. No action was taken on this
recommendation until January 2003, when, with the assistance of the ICC
Mediation Unit’s study coordinator, the parties developed joint terms of
reference and agreed on a single firm to produce a report on the combined
loss-of-use issues.

One of the roadblocks to progress in these negotiations was the fact that
the table was mandated to deal with both past and present damages as well as
issues relating to the current and continued operation of the control
structures. The breadth of this mandate meant that, although Canada and the
First Nations could negotiate compensation for past damages, decisions about
the continued operation of the water-control structures and discussions of
future compensation relating to them required the involvement of the Prairie
Farm Rehabilitation Administration (a division of the federal Department of
Agriculture), which owns and operates the dams, as well as the provincial
Saskatchewan Watershed Authority, which manages the water levels in the
province. 

Although compensation was paid in 1943 and 1977, no permits were ever
issued, and, from the perspective of the First Nations, the operation of the
reservoirs was and continued to be an illegal trespass. In April 2002, the
Piapot, Pasqua, Muscowpetung, Sakimay, Cowessess, Kahkewistahaw, and
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Ochapowace First Nations unilaterally prepared a “Treaty Water Resources
Permission License,” which set out their terms, financial and otherwise, for
Canada’s “continued trespass” for the next fiscal year. This letter was sent to
the Regional Minister of Saskatchewan, the Minister of Natural Resources, the
Minister of Indian Affairs and Northern Development, and the Minister of
Agriculture and Agri-Food.11 The problem with the proposed licence is that it
was outside the legislative authority of the Indian Act, and the financial terms
were beyond what the federal and provincial governments could consider in
these negotiations. 

On November 6, 2002, the QVIDA First Nations and Canada signed a
Memorandum of Understanding to set out the principles under which they
would resume active negotiations.12 The parties continued to meet, but made
little progress. In the summer of 2003, the ICC proposed shuttle mediation to
explore the positions of the parties. In this process, the mediator meets
separately with each party, so that direct communication is with the mediator
only; as the participants remain in separate rooms, the mediator relays
information, defines issues, and suggests possible solutions. At the end of the
period allotted, Canada declared that there were still several areas of impasse
and that there did not appear to be any possibility of successful negotiations at
the large table. In August 2003, Canada gave QVIDA the 90-day notice
required by the November 2002 Memorandum of Understanding to cease
negotiations, adding that it was prepared to enter into negotiations with
individual First Nations that have accepted claims.

11 Piapot, Pasqua, Muscowpetung, Sakimay, Cowessess, Kahkewistahaw, and Ochapowace First Nations,
Saskatchewan, to the Regional Minister for Saskatchewan, Minister of Natural Resources, Minister of Indian
Affairs and Northern Development, and Minister of Agriculture and Agri-Food, Ottawa, April 20, 2002, with
attachment (ICC file 2107-22-1M, vol. 6).

12 Pasqua, Muscowpetung, Piapot, Sakimay, Cowessess, and Ochapowace First Nations and Her Majesty the
Queen in right of Canada, Memorandum of Understanding, November 6, 2002 (ICC file 2107-22-1M, vol. 7).
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PART IV

CONCLUSION

Although the Commission is not at liberty to disclose the discussions that took
place during the negotiations, it is worth noting the reasons why the
negotiations were unable to produce a settlement.

From the outset, the number of individuals at the negotiating table was
problematic. Between May 10, 2000, and July 10, 2003, 20 full-table meetings
averaging approximately 40 participants were held, in addition to a number of
smaller technical meetings and conference calls. As a result, a considerable
amount of time was taken up with matters of process, and, as the negotiations
progressed, competing issues and interests began to distract the parties from
keeping focused on matters relating to the overall claim. An attempt to reduce
the number of participants was rejected. 

In addition, many of the participants lacked familiarity with the Specific
Claims Policy, the Indian Act, and other primarily provincial legislative
authorities. This inexperience also contributed to delays, as some
representatives advanced or defended positions that could not be dealt with in
the negotiations. 

Three of the First Nations that once were part of the QVIDA table are now
in separate negotiations with Canada. The ICC was asked to provide mediation
services to these tables, and talks are proceeding.

FOR THE INDIAN CLAIMS COMMISSION

Renée Dupuis
Chief Commissioner

Dated this 1st day of December, 2005.
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SUMMARY

TAKU RIVER TLINGIT FIRST NATION
WENAH SPECIFIC CLAIM INQUIRY

British Columbia

The report may be cited as Indian Claims Commission, Taku River Tlingit First 
Nation: Wenah Specific Claim Inquiry (Ottawa, March 2006), 

reported (2008) 21 ICCP 97.

This summary is intended for research purposes only. For a complete account of 
the inquiry, the reader should refer to the published report. 

Panel: Commissioner J. Dickson-Gilmore (Chair), Commissioner D.J. Bellegarde, 
Commissioner S.G. Purdy

British Columbia – Reserve Creation – McKenna-McBride Commission – Indian 
Settlement; Culture and Religion – Burial Site; Fiduciary Duty – Reserve 

Creation; Reserve – Reserve Creation; Specific Claims Policy – Fiduciary Duty

THE SPECIFIC CLAIM
On August 22, 1997, the Taku River Tlingit First Nation submitted the historical part
of its claim to the Specific Claims Branch of the Department of Indian Affairs and
Northern Development (DIAND); legal arguments followed on June 15, 1998. These
arguments asserted that the federal Crown failed to carry out its legal obligations with
respect to the Taku River Tlingit First Nation and its lands at Wenah. The Taku River
Tlingit allege a breach of the fiduciary duty owed by the Crown through its Indian
Agent to the First Nation before the creation of reserves.

On October 29, 1998, the First Nation was informed by the Minister of Indian
Affairs and Northern Development that its “case does not fit within the criteria for
Specific Claims”; this rejection was confirmed by the Specific Claims Branch on Janu-
ary 15, 2001. 

On June 18, 2002, the Taku River Tlingit First Nation requested that the
Indian Claims Commission (ICC) conduct an inquiry into its rejected specific claim.
The request for inquiry was accepted by the ICC on August 20, 2002. In November
2002, Canada took the position that the claim fell outside of the Specific Claims
Policy and refused to participate. In June 2003, the ICC panel confirmed its mandate
to conduct this inquiry, and, in September 2003, Canada provided its documents to
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the ICC but advised that it would not participate any further in the inquiry. The Taku
River Tlingit First Nation proceeded with the inquiry without funding from Canada.

BACKGROUND
The Taku River Tlingit First Nation has a long history in northern British Columbia,
with a village established around Atlin Lake, referred to as “Wenah” by the Taku
people. The oral history of the Elders suggests that, at one time, the Taku occupied
the entire area around Atlin Lake.

In 1898, gold was discovered in the fields surrounding Atlin Lake, drawing
settlers to the area. The Province of British Columbia appointed Joseph Graham as
the first Gold Commissioner and Government Agent of Atlin. The Taku people then
moved to a small area on the southern edge of the Atlin townsite. Their presence was
noted by Provincial Surveyor J.H. Brownlee, who completed an official survey plan of
Atlin in October 1899, depicting an Indian village. 

In 1904, another survey of Atlin was completed by a provincial land surveyor
named Taylor. His survey did not note the “Indian Village” previously surveyed by
Brownlee. Taylor’s survey divided the Atlin townsite and surrounding area into lots
and blocks. The area that Brownlee had previously identified as an Indian village was
subdivided into block 52 (lots 1–6), block 53 (lots 1–2), and block 54. However,
the Taku continued to live in their village in the Atlin townsite. 

By July 1907, Father Joseph Allard, OMI, had established a Roman Catholic
mission in Atlin. Father Allard opened a day school (funded by an education grant
from the Department of Indian Affairs until the school was closed in 1912). In July
1908, Superintendent A.W. Vowell and the Inspector of Indian Schools, A.H. Green,
visited the Atlin day school. Vowell also reported that, according to Chief Taku Jack,
there were 86 Taku band members living in Atlin. In his annual report, Vowell wrote
that a reserve was required in Atlin. In July 1909, Indian Agent G.D. Cox visited the
town and provided a description and population count of the Atlin Band in the
department’s 1910 annual report.

In 1912, the McKenna-McBride Commission was established to facilitate the
final resolution of the Indian lands question and it travelled throughout the province,
setting aside lands for reserve purposes. The Commission arrived in Atlin in June
1915 and met with the Atlin Board of Trade as well as Chief Taku Jack. The minutes of
decision of the McKenna-McBride Commission, dated April 1916, confirmed all eight
of the BC reserves suggested by Indian Agent W. Scott Simpson, as well as an addi-
tional three-acre reserve covering the graveyard near Atlin. No reserves were recom-
mended for the land occupied by the Atlin Indians within the Atlin townsite.

Although the Taku people did not have a reserve set aside for them in the Atlin
townsite, they continued to live in their village in the face of more settlers obtaining
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Crown grants to the land. From 1923 to 1926, Crown grants were issued on lots 1
and 2 of block 53 and on block 54. The Taku asked Indian Agent Harper Reed about
their legal standing with respect to the land in their village. Reed advised Indian Com-
missioner W.E. Ditchburn of these queries, adding that the Taku had been living on
the land before the townsite was surveyed. Ditchburn, however, believed that Reed
was mistaken, based on information he had obtained from the Provincial Lands
Branch. Reed had inquired about purchasing the lots for reserve purposes but was
advised that a provincial ruling prevented the sale of land to Indians. The matter was
put into abeyance.

In 1945, a band member was refused funding to repair her house on the
basis that it was not located on reserve land. Indian Agent R.H.S. Sampson investi-
gated and concluded that the Taku people living in the townsite should be moved to
the Five Mile Point reserve. When the Taku refused to move, Sampson investigated the
history in Atlin more thoroughly. He reported that the village was a permanent camp
from which parties hunted and fished, and, at the time of the first survey, the Atlin
Indians had brush huts or wigwams on the Indian townsite. Sampson also stated that
the Indians had protested the disturbance by the surveyor and requested recognition
of their rights to the Indian village site. He subsequently concluded that the Taku peo-
ple should have a reserve in Atlin, and, furthermore, that they should have had their
village site set aside by the McKenna-McBride Commission. He reported his findings
to Indian Commissioner W.S. Arneil.

Following this report, the Department of Indian Affairs began negotiations
with the province to acquire the land and establish the area as a reserve. The prov-
ince, however, refused to transfer the land because the Atlin Board of Trade was
opposed to a reserve in the townsite. In 1949, the province sold lots 4, 5, and 6 of
block 52 to private purchasers. Over the next decade, the Department of Indian
Affairs’ attempts to acquire the lots in the Wenah village site were continually
opposed by the province. In 1958, the proposal to acquire lots 1, 2, and 3 of block
52 in exchange for the surrender of a portion of land at McDonald Lake Indian
Reserve (IR) 1 was raised. The Department of Indian Affairs met with the Taku, who
apparently agreed to the exchange. The province also agreed to the exchange of
reserve lands for lots 1, 2, and 3 in block 52.

Order in Council 1963-927 was passed on June 20, 1963, transferring the
surrendered land at McDonald Lake to the province, and on October 22, 1963, pro-
vincial Order in Council 2675 was passed, transferring lots 1, 2, and 3, block 52, to
the federal government, for the purpose of creating a reserve in the Atlin townsite for
the Taku.

The federal government had also purchased some of the lots in Atlin. In 1961,
Canada purchased the southeast portion of lot 1 (parcel A), block 53, from the

!ICCP.21_reports.book  Page 103  Tuesday, December 9, 2008  2:54 PM



INDIAN CLAIMS COMMISSION PROCEEDINGS

104

church. Also, in 1970, lots 4, 5, and 6 of block 52 were purchased. Finally, in 1985,
lots 1–6 of block 52 and lot 1 (parcel A) of block 53 were set aside as a reserve
and confirmed for the Atlin Band as Indian Reserve (IR) 10 by Order in Council
1985-472.

ISSUES
Did Canada breach a lawful obligation within the meaning of the Specific Claims
Policy? Did Canada have a fiduciary or statutory obligation or duty of care to the Taku
River Tlingit First Nation (the “TRTFN”) in any of the following circumstances: the
selection of reserve lands by the McKenna-McBride Commission; the alienation of
Wenah lands to private landholders; and the surrender of a portion of McDonald
Lake Indian Reserve 1? If Canada had a fiduciary or statutory obligation or duty of
care with respect to anything in the circumstances outlined, did Canada breach this
obligation?

FINDINGS
The panel concludes that the Taku River Tlingit claim is a specific claim, and that
Canada’s participation in this inquiry would have been warranted.

The panel concludes that the Taku had a specific interest in Indian Town.
Because Canada undertook to act on behalf of the Taku people in the reserve-cre-
ation process, Canada owed the First Nation a fiduciary duty to act, in the words of
Wewaykum, with “loyalty, good faith in the discharge of its mandate, providing full
disclosure appropriate to the subject matter, and acting with ordinary prudence with
a view to the best interest of the aboriginal beneficiaries.”

With respect to the selection of reserve lands by the McKenna-McBride Com-
mission, the panel finds that Indian Agent W. Scott Simpson failed to fulfill his man-
date to protect the Indians and advise them properly. He failed to prepare the Taku
River Tlingit First Nation properly to meet the Commission, and failed to represent its
interests at the hearings in Atlin and in Victoria. Implicit in these failures is a breach
of fiduciary duty.

 With respect to the alienation of Wenah lands to private landholders, the
panel has examined the actions of Indian Commissioner W.E. Ditchburn and Indian
Agent Harper Reed, and concludes that they could have pursued remedies for the
First Nation through provincial legislation. However, the course of action chosen was
to put the issue in abeyance. This action was a continuance of the initial breach of not
setting aside the Wenah village site in Atlin for the Taku River Tlingit. 

With respect to the surrender of McDonald Lake IR 1 land, the panel finds the
surrender valid; however, this surrender is deemed to be a direct result of the initial
breach of the Crown’s duty. The Band was given only one option to acquire its village
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lands: to trade part of McDonald Lake reserve for the lots in the village in Atlin. The
basis for the surrender was part of the Crown’s original breach of its basic fiduciary
duties. 

RECOMMENDATION
That the specific claim of the Taku River Tlingit First Nation be accepted for
negotiation. 
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PART I

INTRODUCTION

The Taku River Tlingit First Nation1 traditionally lived in the northern areas of
British Columbia, just south of the Yukon Territory. Many of the Taku River
people’s village sites were established around the Taku River, Nakina River,
and Atlin Lake. The village site that is the subject of this claim is known as
Wenah and is located on the shore of Atlin Lake.

In 1898, as a result of the discovery of gold in the area and the influx of
non-Aboriginal miners in the ensuing gold rush, the townsite of Atlin was
surveyed. This survey, which was produced by Provincial Surveyor J.H.
Brownlee, depicted an “Indian Village” at the southern end of the townsite. In
1904, Gold Commissioner J.A. Fraser commissioned a second survey to
enlarge the townsite. This time, in place of the site noted previously by
Brownlee as “Indian Village,” was an area that had been subdivided into lots.
The Taku River Tlingit continued to live at the Wenah village site in Atlin
following the surveys.

In 1916, when the Taku River Tlingit First Nation was allocated nine
separate reserves by the McKenna-McBride Commission, the lands
comprising the “Indian Village” at Atlin were not included in the lands set
aside or reserved for the Taku people. Notwithstanding this omission, the
Taku continued to use the village site in Atlin. The continued residence of the
Taku at the Indian village site was brought to the attention of Indian Agent
Harper Reed in 1928, but the matter was put into abeyance. The issue came to
light again in 1945, at which time it was investigated by Indian Agent R.H.S.
Sampson, who concluded that the Taku River Tlingit First Nation should have
a reserve in the Atlin townsite. 

Canada’s attempts to acquire lands in Atlin in order to create a reserve for
the First Nation at its village site were carried out over a period of 20 years,
from 1950 to 1970. Some of these lands were acquired through a land

1 The Taku River Tlingit First Nation will be referred in this report as the Taku, the Taku people, the Taku River
people, the First Nation.
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exchange involving a surrender of a portion of McDonald Lake Indian Reserve
(IR) 1, and land purchases. Lots 1–6 of block 52 and lot 1 of block 53 were
set aside as a reserve and confirmed for the Taku River people as IR 10 in
1985.

On August 22, 1997, the Taku River Tlingit First Nation submitted the
historical part of its claim to the Specific Claims Branch of the Department of
Indian Affairs and Northern Development (DIAND); legal arguments followed
on June 15, 1998. These arguments asserted that the federal Crown failed to
carry out its legal obligations with respect to the Taku River Tlingit First Nation
and its lands at Wenah. On October 29, 1998, the First Nation was informed
by the Minister of Indian Affairs and Northern Development that its “case does
not fit within the criteria for Specific Claims”; this rejection was confirmed by
the Specific Claims Branch on January 15, 2001. 

On June 18, 2002, the Taku River Tlingit First Nation requested that the
Indian Claims Commission (ICC) conduct an inquiry into its rejected specific
claim. The request for inquiry was accepted by the ICC on August 20, 2002.
However, in November 2002, Canada took the position that the claim fell
outside of the Specific Claims Policy and refused to participate. In June 2003,
the ICC panel confirmed its mandate to conduct this inquiry, and, in
September 2003, Canada provided its documents to the ICC but advised that it
would not participate any further in the inquiry. The Taku River Tlingit First
Nation proceeded with the inquiry without funding from Canada.

MANDATE OF THE COMMISSION
The mandate of the Indian Claims Commission is set out in federal Orders in
Council providing the Commissioners with the authority to conduct public
inquiries into specific claims and to issue reports on “whether a claimant has
a valid claim for negotiation under the [Specific Claims] Policy where the
claim was already rejected by the Minister.”2 This Policy, outlined in DIAND’s
1982 booklet entitled Outstanding Business: A Native Claims Policy –
Specific Claims, states that Canada will accept claims for negotiation where
they disclose an outstanding “lawful obligation” on the part of the federal
government.3 The term “lawful obligation” is defined in Outstanding
Business as follows:

2 Commission issued September 1, 1992, pursuant to Order in Council PC 1992-1730, July 27, 1992, amending
the Commission issued to Chief Commissioner Harry S. LaForme on August 12, 1991, pursuant to Order in
Council PC 1991-1329, July 15, 1991.

3 Department of Indian Affairs and Northern Development (DIAND), Outstanding Business: A Native Claims
Policy – Specific Claims (Ottawa: Minister of Supply and Services, 1982), 20; reprinted in (1994) 1 ICCP
171–85 (hereafter Outstanding Business).
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The government’s policy on specific claims is that it will recognize claims by Indian
bands which disclose an outstanding “lawful obligation,” i.e., an obligation derived
from the law on the part of the federal government.

A lawful obligation may arise in any of the following circumstances:

(i) The non-fulfillment of a treaty or agreement between Indians and the Crown.
(ii) A breach of an obligation arising out of the Indian Act or other statutes pertaining to

Indians and the regulations thereunder.
(iii) A breach of an obligation arising out of government administration of Indian funds or

other assets.
(iv) An illegal disposition of Indian land.4

4 Outstanding Business, 20; reprinted in (1994) 1 ICCP 179–80.
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PART II

THE FACTS

The Taku River Tlingit First Nation has a long history in northern British
Columbia, just south of the Yukon Territory. Many of the Taku’s villages were
established around the Taku River, Nakina River, and Atlin Lake. The oral
history of the Elders suggests that, at one time, the Taku occupied the entire
area around Atlin Lake.

By 1898, the way of life of the Taku would change. Gold had been
discovered in the fields surrounding Atlin Lake, drawing a vast number of
settlers to the area. In response to the growing population, the Province of
British Columbia appointed Joseph Graham as the first Gold Commissioner
and Government Agent of Atlin. 

The Taku, according to oral history, moved to a small area on the southern
edge of the Atlin townsite. Their presence was noted by Provincial Surveyor
Brownlee, who completed an official survey plan of Atlin in October 1899,
depicting an Indian village. This Indian village, located on the shore of Atlin
Lake, is referred to as “Wenah” by the Taku River Tlingit. The use and
occupation of the village was reportedly confirmed by a “paper” given to Chief
Taku Jack by Gold Commissioner Graham. This paper has never been found.

In 1904, another survey of Atlin was completed by a provincial land
surveyor named Taylor. His survey did not note the “Indian Village” previously
surveyed by Brownlee. Taylor’s survey divided the Atlin townsite and
surrounding area into lots and blocks. The area that Brownlee had previously
identified as an Indian village was subdivided into block 52 (lots 1–6),
block 53 (lots 1–2), and block 54. These blocks were put up for sale by
public auction in 1905. Only block 54 was sold at the auction, to the Northern
Power & Lumber Company.

The Taku continued to live in their village in the Atlin townsite. Their
request for a school, reported in a 1906 letter to the Deputy Superintendent
General of Indian Affairs, is the first time an Indian band at Atlin is mentioned
in correspondence. Around this time, the Stikine Agency of the Department of
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Indian Affairs opened, with its first Indian Agent, G.D. Cox, appointed in 1906.
Atlin officially became part of the Stikine Agency in 1909–10. 

Adding to the growing mix of settlers and Indians in the area were
missionaries who also made their way to Atlin. By July 1907, Father Joseph
Allard, OMI, had established a Roman Catholic mission in Atlin. Father Allard
also opened a day school and requested an education grant from the
Department of Indian Affairs, which he received annually until the school was
closed in 1912. 

The Department of Indian Affairs’ awareness of the Taku River Tlingit in
Atlin grew steadily. On July 17,1908, Superintendent A.W. Vowell and the
Inspector of Indian Schools, A.H. Green, visited the Atlin day school operated
by the Oblates. Vowell also reported that, according to Chief Taku Jack, there
were 86 Taku band members living in Atlin. In his annual report, Vowell wrote
that a reserve was required in Atlin.

In July 1909, Indian Agent Cox visited the town and provided a description
and population count of the Atlin Band in his April 13, 1910, annual report.
Cox was succeeded by W. Scott Simpson, in August 1911. Simpson reported in
his 1912 annual report that he had not been able to visit Atlin. 

In 1912, the McKenna-McBride Commission was established “to settle all
differences between the Governments of the Dominion and the Province
respecting Indian lands and Indian Affairs generally in the Province of British
Columbia.”5 When British Columbia joined Confederation in 1871, the
province retained control of its lands and natural resources, and agreed to
convey land to the dominion for the use and benefit of Indians as required.
Between 1876 and 1912, a series of commissions had addressed the Indian
lands issue. The McKenna-McBride Commission was intended to facilitate the
final resolution of the Indian lands question and, to this end, it travelled
throughout the province, setting aside lands for reserve purposes. 

In 1914, the Secretary of the McKenna-McBride Commission requested
information from the Indian Agent at the Stikine Agency regarding his agency.
Indian Agent Simpson advised that the Taku did not have a reserve. At around
the same time, friction between the settlers in Atlin and Taku River Tlingit
prompted the Atlin Board of Trade to write to the McKenna-McBride
Commission in February 1915 and request, on behalf of the settlers of Atlin,
the removal of the Taku from the townsite.

5 J.A.J. McKenna and Richard McBride, Memorandum of Agreement, September 24, 1912, in Royal Commission
on Indian Affairs for the Province of British Columbia, Final Report (Victoria, 1916) Book 1, 10–11
(ICC Exhibit 1a, p. 43).
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When Commissioner D.H. MacDowall of the McKenna-McBride
Commission arrived in Atlin in June 1915, he met with the Board of Trade, as
well as with Chief Taku Jack. The Board of Trade confirmed that they wanted
the Taku removed from the townsite as they felt it was not desirable to have
Indians living in the centre of town. Indian Agent Simpson had advised that the
Taku were reluctant to move from Atlin. The next day, Commissioner
MacDowall interviewed the Chief of the Atlin Band. MacDowall explained to
Chief Taku Jack that the government wanted to give the Indians their first
choice of land; otherwise, some day the white man would take it. Chief Taku
Jack, however, replied that the government had no land to give to the Indians
because it already belonged to them. By the time Commissioner MacDowall
left Atlin, the McKenna-McBride Commission had allotted nine reserves to the
Taku River Tlingit, but none of these reserves included the Wenah village site
in Atlin. 

Following up on the Commission’s hearings, Indian Agent Simpson met
with the Commissioners in Victoria in January 1916. The nine parcels of land
that had been set aside for the Taku were reviewed. Eight of the parcels were
within British Columbia, and one was for land in the Yukon Territory. Simpson
did not mention that the Atlin Indians lived within the Atlin townsite, or
suggest that the land they lived on there should be reserved for them. The
minutes of decision of the McKenna-McBride Commission, dated April 1916,
confirmed all eight of the BC reserves suggested by Indian Agent Simpson, as
well as an additional three-acre reserve covering the graveyard near Atlin. No
reserves were recommended for the land occupied by the Atlin Indians within
the Atlin townsite.

On July 23, 1923, Provincial Order in Council 911 was passed, confirming
the McKenna-McBride Commission reserve allotments. No changes were
made to the existing reserves confirmed in 1916 for the “Atlin (Teslin Lake)”
Band, and no new reserves were created for them at that time. 

Although the Taku did not have a reserve set aside for them in the Atlin
townsite, they continued to live in their village, in the face of more settlers
moving in and obtaining Crown grants to the land. From 1923 to 1926, Crown
grants were issued on lots 1 and 2 of block 53, and on block 54. The Taku
asked Indian Agent Harper Reed about their legal standing with respect to the
land in their village. Reed then advised Indian Commissioner W.E. Ditchburn,
adding that the Taku had been living on the land before the townsite was
surveyed. Ditchburn, however, believed that Reed was mistaken, based on
information he had obtained from the Provincial Lands Branch, which did not
acknowledge the Taku in Atlin.
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Indian Commissioner Ditchburn outlined two options for the Taku band
members living in Atlin – either purchase the lots or move to their reserve
located at Five Mile Point. Reed had inquired about purchasing the lots for
reserve purposes, but he was advised that a provincial ruling prevented the
sale of land to Indians. The matter was put into abeyance, and no further
investigation was undertaken by Reed.

The question of the Taku’s right to its village in Atlin remained in abeyance
from 1928 until 1945, when a band member was refused funding to repair
her house on the basis that it was not located on reserve land. Indian Agent
R.H.S. Sampson investigated the matter and originally concluded that the Taku
people living in the townsite should be moved to the Five Mile Point reserve.
When the Taku refused to move, Indian Agent Sampson completed a more
thorough investigation of its history in Atlin. He reported that the village was a
permanent camp from which parties hunted and fished, and, at the time of the
first survey, the Atlin Indians had brush huts or wigwams on the Indian
townsite. Sampson also stated that the Indians had protested the disturbance
by the surveyor and requested recognition of their rights to the Indian village
site. He subsequently concluded that the Taku should have a reserve in Atlin,
and, furthermore, that they should have had their village site set aside by the
McKenna-McBride Commission. He reported his findings to Indian
Commissioner W.S. Arneil.

Following this report, the Department of Indian Affairs began negotiations
with the province to acquire the land and establish the area as a reserve. The
province, however, refused to transfer the land because the Atlin Board of
Trade was opposed to a reserve in the townsite. In 1949, the province sold
lots 4, 5, and 6 of block 52 to private purchasers. Over the next decade, the
Department of Indian Affairs’ attempts to acquire the lots in the Wenah village
site were continually opposed by the province.

In 1958, the proposal to acquire lots 1, 2, and 3 of block 52 in exchange
for the surrender of a portion of reserve land was raised. The Department of
Indian Affairs met with the Taku who apparently agreed to the exchange. The
province also agreed to the exchange of reserve lands for lots 1, 2, and 3 in
block 52.

In 1961, the Taku passed a resolution agreeing to exchange the northwest
quarter section of McDonald Lake IR 1 for lots 1, 2, and 3 of block 52.
However, the province believed that the northwest quarter was not equal in
value to lots 1, 2, and 3 in block 52, and proposed exchanging the southwest
quarter instead. The Taku met again, and another resolution was passed on
March 21, 1961, agreeing to offer the southwest quarter.
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Because the band membership resided in various locales, it was necessary
to hold two surrender votes, one in Atlin and one in Teslin. The first surrender
vote was taken on June 26, 1962, in Atlin, with 24 band members attending
the meeting. The second surrender vote was taken on June 27, 1962, in
Teslin, with 19 band members attending the meeting. Minutes of the
surrender vote stated that the entire membership voted unanimously by a
show of hands in favour of the surrender.

Henry T. Jack and George Jack signed the surrender form, and the
surrender affidavit was confirmed by Order in Council 1963-479 on March
25, 1963. Order in Council 1963-927 was passed on June 20, 1963,
transferring the surrendered land at McDonald Lake to the province, and on
October 22, 1963, provincial Order in Council 2675 was passed, transferring
lots 1, 2, and 3, block 52, to the federal government, for the purpose of
creating a reserve in the Atlin townsite for the Taku.

The federal government had also purchased some of the lots in Atlin. In
1961, Canada purchased the southeast portion of lot 1 (parcel A), block 53,
from the church. Also, in 1970, lots 4, 5, and 6 of block 52 were purchased.
Finally, in 1985, lots 1–6 of block 52 and lot 1 (parcel A) of block 53 were
set aside as a reserve and confirmed for the Atlin Band as IR 10 by Order in
Council 1985-472.
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PART III

ISSUES

The Indian Claims Commission is inquiring into the following three issues:

Issue 1: Did Canada have a fiduciary or statutory obligation or duty
of care to the Taku River Tlingit First Nation (the “TRTFN”) in any of
the following circumstances:

i. the selection of reserve lands by the McKenna-McBride Com-
mission;

ii. the alienation of Wenah lands to private landholders; and
iii. the surrender of a portion of McDonald Lake Indian Reserve

No. 1.
Issue 2: If Canada had a fiduciary or statutory obligation or duty of
care with respect to anything in issue one, did Canada breach this
obligation?

Issue 3: Did Canada breach a lawful obligation within the meaning
of the Specific Claims Policy?
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PART IV

ANALYSIS

The Taku River Tlingit First Nation’s original claim submission states that the
Crown failed to fulfill its legal obligations to the Taku people with respect to
the lands located at the Wenah village site. More specifically, the First Nation
argues that pre-reserve–creation fiduciary duties were breached by the Indian
Agent during the McKenna-McBride Commission hearings when the Indian
Agent failed to have the Wenah village site set aside for the Taku. This inquiry,
therefore, focuses primarily, but not solely, on the actions of the Indian Agent
during the McKenna-McBride Commission hearings with respect to blocks 52,
53, 54, and lots 6351 and 6353. Block 52 and lot 1, parcel A, of block 53
were confirmed as IR 10 in 1985; the remainder of block 53, block 54, and
lots 6351 remain at issue. As Canada is not participating, and Issue 3 in the
inquiry addresses the jurisdiction of the ICC, this issue will be dealt with first. 

ISSUE 3: LAWFUL OBLIGATION UNDER THE SPECIFIC CLAIMS POLICY

Did Canada breach a lawful obligation within the
meaning of the Specific Claims Policy?

Canada has refused to participate in this inquiry. Nevertheless, the panel is
required, in this issue, to examine the basis of the Taku River Tlingit First
Nation’s claim, and determine whether the Commission has jurisdiction to
conduct an inquiry.

Canada’s Refusal to Participate in the Inquiry 
Canada has alleged that the First Nation’s claim is based on unextinguished
Aboriginal title and, as a result, has refused to participate in this inquiry. In a
letter dated November 12, 2002, legal counsel for Canada advised:

[A]fter reviewing the submission of the Taku River Tlingit First Nation, we are of
the view that every aspect of the claim is based upon unextinguished aboriginal title
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to land. As you are aware, the Outstanding Business Policy explicitly states that
claims based “on traditional Native use and occupancy of land” are designated as
comprehensive claims. 

In the circumstances, we are not in a position to participate in this inquiry. We
believe the ISCC should decline to hear the matter given the concerns raised
above.6

In a letter dated January 29, 2003, legal counsel for Canada further advised:

Canada’s primary position is that the claim presented does not fit within the criteria
for a claim under Canada’s Specific Claims Policy. The claim of the Taku River
Tlingt First Nation to Wenah is premised on a claim of “unextinguished native title.”
... [F]iduciary duties do not exist at large but in relation to a specific Indian
interest (see Weywaykum Indian Band v. Canada [2002] SCC 79). The
allegations listed in the issues presented by the First Nation to the ISCC are
allegations of breaches of fiduciary and statutory duties related to and dependent
upon an Indian interest of “unextinguished native title.” In other words, we cannot
proceed to determine the listed breaches of fiduciary and statutory duties without a
determination of the Indian interest in issue.7

Canada continued to confirm its position on non-participation in the
inquiry in a conference call on February 20, 2003, and questioned the ICC’s
mandate to conduct an inquiry into this claim. The panel confirmed its
mandate to conduct the inquiry on June 3, 2003:

After careful consideration of the exchange of correspondence between the parties
and a review of the conference call summaries wherein Canada made clear that the
issues being advanced to the Indian Claims Commission by the Taku River Tlingit
First Nation as of November 13, 2002, are not issues that are currently being
negotiated at the Comprehensive Claims negotiation table, the Commission is
prepared to proceed with this Inquiry into the Wenah Lands specific claim of the
Taku River Tlingit First Nation. While we understand Canada has taken the position
not to participate in any aspect of this Inquiry, we continue to welcome Canada’s
assistance in our review.8

Canada provided its documents and final confirmation of non-
participation in September 2003.

6 Kevin McNeil, Counsel for Canada, to Denielle Boissoneau-Thunderchild, Associate Counsel, Indian Claims
Commission (ICC), November 12, 2002 (ICC file 2109-29-1).

7 Kevin McNeil, Counsel for Canada, to Alisa Noda, Counsel for the TRTFN, January 29, 2003 (ICC file 2109-29-1).
8 Mme Renée Dupuis, Daniel Bellegarde, and Sheila Purdy, ICC, to Alisa Noda, Counsel for the TRTFN, and Kevin

McNeil, Counsel for Canada, June 3, 2003 (ICC file 2109-29-1).
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The First Nation’s Definition of Its Claim
Although Canada has alleged that the First Nation’s claim is based on
unextinguished Aboriginal title, the First Nation has stated that the basis of its
claim is the failure of Canada to “challenge the illegal alienations of the Wenah
village as they took place over the decades ...”9

The specific claim for the Wenah village10 was identified during the oral
session as including blocks 52, 53, 54, and lot 6351.11 Although block 52
and a part of block 53 became a reserve in 1985, it is argued that these lands
should have been set aside earlier. The Taku River Tlingit First Nation
acknowledges that Wenah falls within its traditional territories, and that it is
involved in treaty negotiations concerning those larger lands. The issues that
form the subject matter of its specific claim, however, concern actions and
inactions which the First Nation asserts transpired in the pre-reserve context
of the 1900s, and which specifically concern the lands comprising blocks 52,
53, 54, and lot 6351. The First Nation argues: 

As it is, the evidence focuses on Canada’s breaches in the 1900s, breaches at a time
when the TRT was particularly vulnerable to the discretion of the Indian Agent to
protect their communities, to advance their interests before the McKenna-McBride
Commission.12

The Taku River Tlingit’s specific claim thus alleges a breach of the
fiduciary duty owed by the Crown through its Indian Agent to the First Nation
before the creation of reserves – a fiduciary duty of loyalty, good faith, full
disclosure appropriate to the subject matter, and ordinary diligence.
According to the First Nation, the Indian Agent failed “to protect settlement
lands from alienation” and failed to properly represent the First Nation before
the McKenna-McBride Commission.13

Analysis of the ICC’s Jurisdiction
The Indian Claims Commission was established and given its mandate by
order of the Governor in Council on September 1, 1992. Drawing its authority
to conduct inquiries from the Inquiries Act, the ICC’s enabling Order in
Council states:

9 Written Submissions on Behalf of the Taku River Tlingit First Nation, August 12, 2004, p. 88.
10 Wenah village is also referred to as Indian Town in this report.
11 ICC Transcript, August 12, 2004 (p. 18, Alisa Noda).
12 ICC Transcript, August 12, 2004 (p. 16, Allan Donovan).
13 ICC Transcript, August 12, 2004 (p. 24, Allan Donovan).
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that our Commissioners on the basis of Canada’s Specific Claims Policy ... by
considering only those matters at issue when the dispute was initially submitted to
the Commission, inquire into and report on:

(a) whether a claimant has a valid claim for negotiation under the Policy
where that claim has already been rejected by the Minister; and

(b)which compensation criteria apply in negotiation of a settlement, where a claimant
disagrees with the Minister’s determination of the applicable criteria.14

In conducting an inquiry, the ICC must assess whether Canada breached an
outstanding lawful obligation to the First Nation,15 and thus whether the First
Nation may be seen to have a specific claim against the Crown for that breach. 

The Specific Claims Policy is outlined in a 1982 DIAND publication entitled
Outstanding Business: A Native Claims Policy – Specific Claims. This
Policy identifies a “lawful obligation” as a breach of a treaty, statute, or
agreement, a breach arising from the administration of Indian funds or assets,
or an illegal disposition of land.16 Claims of this type are distinguished from
claims based on unextinguished Aboriginal title. These latter claims are
excluded from consideration as a specific claim and must instead be
expressed within the federal government’s comprehensive claims policy.

In some cases, the parties may disagree with the Commission’s execution
of its mandate, and the ICC process allows for formal challenges to its
mandate to conduct an inquiry.17 Canada has chosen not to press its objection
to the ICC’s jurisdiction through a formal mandate challenge, focusing instead
on its view of the Taku River claim as comprehensive, rather than specific. The
ICC’s mandate has, however, faced previous challenges on this very question,
including most notably that which arose in regard to Kluane First Nation’s
inquiry. On that occasion, the ICC stated the following:

In our view, the general intent of In All Fairness [the Comprehensive Claims
Policy] is to establish a framework for the negotiation of settlements of aboriginal
land claims in Canada. The policy refers repeatedly to the essence or “thrust” of
comprehensive claims being the exchange of “general and undefined Native title”

14 Commission issued September 1, 1992, pursuant to Order in Council PC 1992-1730, July 27, 1992, amending
the Commission issued to Chief Commissioner Harry S. LaForme on August 12, 1991, pursuant to Order in
Council PC 1991-1329, July 15, 1991.

15 Outstanding Business, 20; reprinted in (1994) 1 ICCP 171 at 179.
16 Outstanding Business, 20; reprinted in (1994) 1 ICCP 171 at 179.
17 Indian Claims Commission, Kluane First Nation: Kluane Game Sanctuary and Kluane National Park Reserve

Creation Inquiry Interim Ruling (Ottawa, December 2000), reported (2003) 16 ICCP 75; ICC, ’Namgis First
Nation: Cormorant Island Inquiry (Ottawa, March 1996), reported (1998) 7 ICCP 3; ICC, ’Namgis First
Nation: McKenna-McBride Applications Inquiry (Ottawa, February 1997), reported (1998) 7 ICCP 109;
ICC, Mamaleleqala Qwe'Qwa'Sot'Enox Band: McKenna-McBride Applications Inquiry (Ottawa, March
1997), reported (1998) 7 ICCP 199.
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and “undefined aboriginal land rights” for “concrete rights and benefits.” It seems
apparent from our review of the policy as a whole that comprehensive claims
encompass those issues arising as a matter of the existence and content of
aboriginal rights or title rather than grievances resulting from Canada’s past
conduct ... Canada developed the Comprehensive Claims Policy to deal with the
exchange of rights, and then dealt with the residual conduct-related claims in
Outstanding Business.

...

... In our opinion, where a claim involves a grievance arising out of Canada’s
conduct in a specific, isolated incident, the presence of unextinguished aboriginal
rights or title is merely incidental to the overall claim. In such circumstances, in
our view, the claim cannot be said to be based on unextinguished aboriginal rights
or title and will not fall within the exclusive purview of the Comprehensive Claims
Policy. The very essence of the Specific Claims Policy is the resolution of these types
of historical grievances.

Historical grievances of this nature are to be distinguished from cases in
which the parties are exchanging undefined aboriginal land rights for concrete
rights and benefits. In such cases, which turn on the existence and content of
aboriginal rights or title, the claims can be said to be “based on unextinguished
native title” within the meaning of guideline 7 [of Outstanding Business], and on
this basis they lie outside the Specific Claims Policy – meaning that the compre-
hensive claims process is clearly at play. Such claims are based upon unextin-
guished native title because they involve, at least to some extent, the surrender or
relinquishment of all or some aspects of a First Nation’s undefined aboriginal land
rights – including perhaps the First Nation’s traditional use and occupancy of some
parts of the land – in exchange for the sort of concrete rights and benefits contem-
plated by agreements like the Yukon Umbrella Agreement and its band-specific
final agreements.18

Even if the Taku River Tlingit First Nation’s claim is viewed as entailing issues
of traditional use and occupancy, the panel is prepared to conclude, as in the
Kluane report, that the presence of these issues is incidental to the
fundamental question of whether Canada’s actions through its Indian Agent at
the McKenna-McBride Commission constituted a specific breach of Canada’s
fiduciary obligations to the First Nation. As a result, the panel confirms that the
specific claim of the Taku River people is based on an allegation of a breach
of fiduciary duties owed by the Crown to the Taku River Tlingit First Nation
through its Indian Agent prior to the creation of the reserve. Given this finding,
the ICC has the jurisdiction to conduct an inquiry into this claim.

The panel regrets that Canada did not formally challenge the ICC’s exercise
of jurisdiction in this inquiry. Essentially, an ICC inquiry is an alternative

18 ICC, Kluane First Nation: Kluane Game Sanctuary and Kluane National Park Reserve Creation Inquiry
Interim Ruling (Ottawa, December 2000), reported (2003) 16 ICCP 75 at 92, 108. Emphasis in original.
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process to court action in which specific claims can be addressed. If the ICC’s
jurisdiction in an inquiry is in question, then that question can and should be
dealt with through due process. This process includes filing a formal
challenge to the ICC’s jurisdiction before the Commission, providing
submissions, and receiving a ruling from the panel. If there is further
disagreement, one of the parties may seek judicial review in the Federal Court. 

Canada’s refusal to challenge the ICC’s mandate in this claim, resulting in
the First Nation proceeding before the ICC with neither funding nor the benefit
of Canada’s arguments, undermines, in our view, the mandated process. It is
incumbent on the Government of Canada to demonstrate a high level of good
faith in its approach to the ICC’s inquiries and a willingness to follow its
process. Canada’s refusal to formally challenge the ICC’s mandate in this
inquiry and the subsequent denial of funding to the Taku reflects a lack of
commitment to the full and just resolution of claims. 

ISSUE 1: CANADA’S FIDUCIARY OR STATUTORY OBLIGATIONS TO THE 
TAKU RIVER TLINGIT FIRST NATION

Did Canada have a fiduciary or statutory obligation or
duty of care to the Taku River Tlingit First Nation (the
“TRTFN”) in any of the following circumstances:

i) the selection of reserve lands by the McKenna-McBride
Commission;

ii) the alienation of Wenah lands to private landholders; and
iii) the surrender of a portion of McDonald Indian Reserve

No. 1.

The First Nation argues that Canada has a lawful obligation to the Taku people
based on breach of fiduciary duty, breach of statutory duty, or breach of duty
of care. These sources of lawful obligation can be framed in the alternative.
That is, in order to find a breach of lawful obligation, it is only necessary to
base the breach on one ground of liability, whether fiduciary, statutory, or duty
of care. Thus, for example, if a breach based on fiduciary duty is found, it will
not be necessary to examine the other grounds.

In examining whether or not a breach of fiduciary duty exists, the panel
must answer the following questions:
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1 What is the nature of the fiduciary relationship between the Crown
and First Nations? 

2 Did the fiduciary relationship between the Crown and the Taku give
rise to a fiduciary duty owed to the Taku?

The analysis in this section will proceed with a view to answering these
questions.

The Fiduciary Relationship between the Crown and First Nations
The fiduciary relationship between the Crown and First Nations was first
acknowledged by the Supreme Court of Canada in Guerin v. The Queen.19 In
this case, the Musqueam Band surrendered reserve land for lease to a golf
club; however, the Band later learned that the terms of the lease obtained by
the Crown were significantly different from those the Band had agreed to and
were less favourable. The Court unanimously found that, by unilaterally
changing the terms of a lease originally agreed to by the Band, Canada had
breached its duty to the Band. Dickson J, with the concurrence of Beetz,
Chouinard, and Lamer JJ, stated the following regarding fiduciary principles:

In my view, the nature of Indian title and the framework of the statutory scheme
established for disposing of Indian land places upon the Crown an equitable
obligation, enforceable by the courts, to deal with the land for the benefit of the
Indians. This obligation does not amount to a trust in the private law sense. It is
rather a fiduciary duty. If, however, the Crown breaches this fiduciary duty it will be
liable to the Indians in the same way and to the same extent as if such a trust were
in effect.

The fiduciary relationship between the Crown and the Indians has its roots in
the concept of aboriginal, native or Indian title. The fact that Indian bands have a
certain interest in lands does not, however, in itself give rise to a fiduciary
relationship between the Indians and the Crown. The conclusion that the Crown is
a fiduciary depends upon the further proposition that the Indian interest in the
land is inalienable except upon surrender to the Crown.20

In identifying a fiduciary relationship, Dickson J quoted Professor E.J.
Weinrib’s statement that “the hallmark of a fiduciary relation is that the
relative legal positions are such that one party is at the mercy of the other’s
discretion.”21 This description has been supported in other Supreme Court of
Canada judgments.22

19 Guerin v. The Queen, [1984] 2 SCR 335.
20 Guerin v. The Queen, [1984] 2 SCR 335 at 376.
21 Guerin v. The Queen, [1984] 2 SCR 335 at 384.
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The concept of a fiduciary duty in the context of the relationship between the
Crown and Aboriginal peoples was further explained in R. v. Sparrow, [1990]
1 SCR 1075, to include Aboriginal and treaty rights in section 35 of the
Constitution Act, 1982. This case dealt with Aboriginal fishing rights, and
whether a legislative restriction in the federal Fisheries Act was contrary to
section 35 of the Constitution Act, 1982. Dickson CJ and LaForest J wrote:

In our opinion, Guerin, together with R. v. Taylor and Williams (1981), 34 O.R.
(2d) 360, [1981] 3 C.N.L.R.114, ground a general guiding principle for s. 35(1).
That is, the Government has the responsibility to act in a fiduciary capacity with
respect to aboriginal peoples. The relationship between the Government and
aboriginals is trust-like, rather than adversarial, and contemporary recognition
and affirmation of aboriginal rights must be defined in light of this historic
relationship.23

Although the courts have recognized that a fiduciary relationship exists
between the Crown and Aboriginal people, they have also noted that not all
aspects of the fiduciary relationship will give rise to fiduciary obligations.24

The Supreme Court of Canada has recognized certain fiduciary obligations on
the Crown that arise prior to a surrender of reserve lands,25 following a
surrender of reserve lands,26 before the expropriation of reserve lands,27 or
as a result of the regulation or infringement of a constitutionally protected
Aboriginal or treaty right.28 

Wewaykum Indian Band v. Canada
In 2002, the Supreme Court recognized the existence of a fiduciary duty in
relation to reserve creation in Ross River Dena Council Band v. Canada,29

and, more importantly, in Wewaykum Indian Band v. Canada.30 While
Wewaykum deals specifically with reserve creation in British Columbia, the

22 Lac Minerals v. International Corona Resources Ltd., [1989] 2 SCR 574: dependency or vulnerability as an
essential element indicating a fiduciary relationship. Frame v. Smith, [1987] 2 SCR 99: exercise of discretion
or power; unilateral exercise of power; and vulnerability of the beneficiary. The beneficiary is subject to
discretionary uses of power as another element characterizing a fiduciary relationship. Hodgkinson v. Simms,
[1994] 3 SCR 377: reasonable expectations of one party expecting another party to act in their best interests
may also characterize a fiduciary relationship.

23 R. v. Sparrow, [1990] 1 SCR 1075 at 1108, [1990] 3 CNLR 160, Dickson CJ and LaForest J. 
24 Quebec (A.G.) v. Canada (National Energy Board), [1994] 1 SCR 159 at 183; M. (K) v. M. (H) (1992),

96 DLR (4th) 289 at 326 (SCC).
25 Blueberry River Indian Band v. Canada (sub nom. Apsassin), [1995] 4 SCR 344. In a concurring judgment,

McLachlin J observed that, prior to consenting to a surrender proposed by an Indian Band, the Crown has a
fiduciary duty limited to preventing exploitative bargains (at 371).

26 Guerin v. The Queen, [1984] 2 SCR 335.
27 Osoyoos Indian Band v. Oliver (Town), [2001] 3 SCR 746.
28 R v. Sparrow, [1990] 1 SCR 1075.
29 Ross River Dena Council Band v. Canada, [2002] 2 SCR 816.
30 Wewaykum Indian Band v. Canada, [2002] 4 SCR 245.
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case is also the Supreme Court of Canada’s most recent statement regarding
the Crown/Aboriginal fiduciary relationship, and when this relationship gives
rise to a fiduciary duty.

In Wewaykum, two different bands claimed each other’s reserve or
compensation from the Crown over the allocation of the reserves. The
Supreme Court of Canada dismissed the appeals of both bands. In so doing,
the Court said the following regarding fiduciary law in the context of reserve
creation:

The fiduciary duty imposed on the Crown does not exist at large but in relation to
specific Indian interests. In this case, we are dealing with land, which has
generally played a central role in aboriginal economies and cultures ... Fiduciary
protection accorded to Crown dealings with aboriginal interests in land (including
reserve creation) has not to date been recognized by this Court in relation to
Indian interests other than land outside the framework of s. 35(1) of the
Constitution Act, 1982.31

It is clear that, as a prerequisite to a fiduciary duty in relation to land, a band
must first prove that it has a specific interest in the land that is the subject of
the dispute.

The Court went on to affirm the principle that “not all obligations existing
between the parties to a fiduciary relationship are themselves fiduciary in
nature.”32 Therefore, with respect to the relationship between the Crown and
Aboriginal peoples, it is necessary “to focus on the particular obligation or
interest that is the subject matter of the particular dispute and whether or not
the Crown had assumed discretionary control in relation thereto sufficient to
ground a fiduciary obligation.”33 In other words, if a band proves that it has a
specific interest in land, it must then prove, in a situation of reserve creation,
that the Crown assumed the responsibility of acting on behalf of the band in
that process.

Mr Justice Binnie, speaking for the Court, then defined the content of the
fiduciary duty in relation to the bands’ interest in specific lands subject to a
reserve-creation process, and in relation to which the Crown became the
exclusive intermediary with the BC government:

Prior to reserve creation, the Crown exercises a public law function under the
Indian Act – which is subject to supervision by the courts exercising public law

31 Wewaykum Indian Band v. Canada, [2002] 4 SCR 245 at 286–87. Emphasis added.
32 Wewaykum Indian Band v. Canada, [2002] 4 SCR 245 at 288.
33 Wewaykum Indian Band v. Canada, [2002] 4 SCR 245 at 288.
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remedies. At that stage a fiduciary relationship may also arise but, in that respect,
the Crown’s duty is limited to the basic obligations of loyalty, good faith in the
discharge of its mandate, providing full disclosure appropriate to the subject
matter, and acting with ordinary prudence with a view to the best interest of the
aboriginal beneficiaries.34

Of particular importance to the Taku First Nation’s specific claim is the
recognition in Wewaykum of a fiduciary duty imposed on the Crown in
relation to a specific or cognizable Indian interest. That interest was identified
in Wewaykum as the land occupied by the bands. Also relevant to the Taku’s
claim was the Court’s recognition that, during the reserve-creation process,
“the Crown constituted itself the exclusive intermediary with the province.”35

Mr Justice Binnie described the bands as being “entirely dependent on the
Crown to see the reserve-creation process through to completion.”36 

The Court concluded that the nature of the bands’ interest in the lands that
were subject to the reserve-creation process, and the Crown’s intervention as
exclusive intermediary, triggered a fiduciary duty on the Crown. The content of
that duty to the Aboriginal peoples, as the Court stated above, was to act “with
loyalty, good faith, full disclosure appropriate to the subject matter and with
‘ordinary’ diligence in what it reasonably regarded as the best interest of the
beneficiaries.”37

The Court cautioned, however, that consideration must be given to the
context of the time and the likelihood of the Crown facing conflicting
demands. The Court stressed that, prior to reserve creation, the Crown is no
ordinary fiduciary but must “have regard to the interest of all affected parties,
not just the Indian interest.”38 This would seem to imply that the Crown must
balance its obligations to First Nations and others in the reserve-creation
process.

Application of Pre-Reserve–Creation Fiduciary Duties to the TRTFN
Claim
On the basis of Wewaykum, the following questions must be answered: first,
did the Taku people have a specific interest in the land that was subject to the
reserve-creation process in British Columbia, and second, did the Crown
assume responsibility as the exclusive intermediary to deal with the province
and others on behalf of the Band? If the answer to these two questions is yes,

34 Wewaykum Indian Band v. Canada, [2002] 4 SCR 245 at 289–90.
35 Wewaykum Indian Band v. Canada, [2002] 4 SCR 245 at 292.
36 Wewaykum Indian Band v. Canada, [2002] 4 SCR 245 at 291.
37 Wewaykum Indian Band v. Canada, [2002] 4 SCR 245 at 294.
38 Wewaykum Indian Band v. Canada, [2002] 4 SCR 245 at 293.
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then it follows that the Crown had a fiduciary duty to act in accordance with
the standards of loyalty and good faith set out in Wewaykum. At the same
time, however, Wewaykum also confirms that the Crown was entitled to have
regard for competing interests in meeting its fiduciary duty to the Taku River
Tlingit First Nation. Thus, if a fiduciary duty is found on the facts of this claim,
the panel must answer a third question in considering the allegations of
breach of fiduciary, namely, did the Crown properly balance the competing
interests of the Taku, the province, and the settlers in Atlin?

The First Nation alleges that the Wenah village site, also known as Indian
Town, should have been allotted as a reserve by the McKenna-McBride
Commission. It is also further alleged that the Taku people had a specific
interest in the lands of the Wenah village site or Indian Town.

During the community session held on May 12, 2004, Elders provided oral
history that suggested Taku people had occupied the entire town of Atlin, as
well as parts of the surrounding areas, at one time. However, following the
gold rush, it appears that the members of the Taku River Tlingit community
were pushed to the far reaches of their traditional village site to the area along
the south shore of the lake. According to Antonia Jack, the daughter of Chief
Taku Jack, who was Chief of the Taku people in the 1900s:

And the time that they start pushing them away from here is when the gold
rush went. It’s the native people that found that gold too when they went down to
Juneau, they show it around, and that’s how the white people came, and they had a
gold rush. And that’s what you call a real rush. They pushed all the native people
out of their way to get to the gold, and they started to keep that place, to stay there
and put up their tents or whatever they’re doing. They don’t care who they push out
of their way.

And after a while when everything started to seem to settle down a bit, the
government moved in. The policemen, the government building, the people that
used to work there. There was only the policemen and the man they call him
commissioner, gold commissioner, they called him. That’s the one that they used to
– that building, I think that’s the same building that’s sitting down there. 

That’s when they start pushing the native people out of there. They pushed
them out of that place where they used to live down there. And they got the
policemen after them and everything. Finally they pushed them out and they
pushed them over there where they are now. That’s where they pushed them. And
they had to just stay there. 

After they were staying there finally my dad was the one that was – was the
only one that was fighting not to see the people get pushed around like that. Finally
they got after – because when this place was getting full with white people, they’re
trying to push the native people from that place where we are now.39
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This evidence is reinforced by the report of Father Joseph Allard, an Oblate
missionary, who described the location of Indian Town in Atlin in his journal:

[translation]
[A number of miners took him up on his invitation,] as did a group of Tlingit
Indians, whose village sat on a point jutting out into the lake and was separated
from the town of Atlin by a small creek.40

Although Taylor’s 1904 survey of Atlin did not note the existence of the “Indian
Village Site” recorded by J.H. Brownlee’s 1899 survey, all the evidence of the
time establishes that, by the most conservative estimate, the Taku people had
permanently settled in the area of Atlin they currently occupy as of 1907. As a
result and in answer to the first question, the panel finds that the Taku has a
specific, cognizable interest in the area.

The second question requires the panel to determine whether the Crown
acted exclusively on behalf of the Band; to do so, we must investigate the
evidence relating to the Crown’s knowledge of the Taku, including the earliest
presence of an Indian Agent in the area. Our starting point is 1906, when the
first Indian Agent, G.D. Cox, was appointed to the Stikine Agency, whose
jurisdict ion included Atl in.  In the documentary record, there is
correspondence addressed to the Deputy Superintendent General of Indian
Affairs stating that, “in July 1906, Mr. School Inspector Green reported to
Superintendent Vowell that the Indians at Atlin were asking for a school for
their children at that place.”41 The department’s response was that it required
more information regarding the need for a school, and information about the
“character of the Indians.”42

In 1907, Father Allard opened a day school in Atlin, and requested an
education grant from the Department of Indian Affairs;43 the school was
inspected by Green within the following year, in July 1908. Two years after the
opening of the school, in February 1909, A.W. Vowell, Indian Reserve
Commissioner of British Columbia, included in his report to Frank Pedley,
Deputy Superintendent General of Indian Affairs in Ottawa, a “List showing
work yet to be done in connection with the Indian Reserve Commission and
Surveys in British Columbia.”44 Within that list was the provision of an Indian

39 ICC Transcript, May 12–13, 2004 (ICC Exhibit 5a, p. 41, Antonia Jack).
40 “La croix dans les Rocheuses,” Rev. Father Jules Le Chevallier, OMI, undated, Deschâtelets Archives, Ottawa,

HPK 5006.B86C (ICC Exhibit 13h, p. 415 [translation]).
41 Martin Benson to DSGIA, February 11, 1908, Library and Archives Canada (LAC), RG 10, vol. 6384, file 801-1,

pt 1 (ICC Exhibit 13a, p. 1).
42 Martin Benson to DSGIA, February 11, 1908, LAC, RG 10, vol. 6384, file 801-1, pt 1 (ICC Exhibit 13a, p. 1).
43 William Sloan, House of Commons, to Frank W. Pedley, DSGIA, January 16, 1908, LAC, RG 10, vol. 6384,

file 801-1, pt 1 (ICC Exhibit 13a, p. 3).
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reserve for the people at Atlin. Later that same year, Indian Agent Cox visited
Atlin, and provided a description and population count of the Atlin Band in the
annual report of the Stikine Agency,45 dated April 13, 1910.

In August 1911, W. Scott Simpson became the Indian Agent at the Stikine
Agency. In his first annual report dated April 12, 1912, he wrote that he was
unable to visit Atlin.46 

This history of Indian agents in the area demonstrates that the Department
of Indian Affairs was, at the very least, aware of an Indian Band in Atlin as
early as 1906, and had undertaken responsibility for providing an educational
grant to the Atlin Day School. More importantly, the Indian Reserve
Commissioner had acknowledged that this Band, as of 1909, required a
reserve. There can be little question that, implicit within the acknowledgment
that the Taku people required a reserve at Atlin, was an undertaking by the
federal government to act on behalf of the Taku to create the required reserve.
As observed by the Supreme Court of Canada in Wewaykum, however, reserve
creation in British Columbia at this juncture was a joint process; thus, for
Canada to act upon its awareness of a need for a reserve at Atlin, the
cooperation of the BC government would be necessary. Commenting on the
province’s unique relationship with Canada in this regard, the Court stated:

Federal-provincial cooperation was required in the reserve-creation process
because, while the federal government had jurisdiction over “Indians, and Lands
reserved for the Indians” under s. 91(24) of the Constitution Act 1867, Crown
lands in British Columbia, on which any reserve would have to be established, were
retained as provincial property. Any unilateral attempt by the federal government to
establish a reserve on the public lands of the province would be invalid: Ontario
Mining Co. v. Seybold [1903] A.C. 73 (P.C.). Equally, the province had no
jurisdiction to establish an Indian reserve within the meaning of the Indian Act, as
to do so would invade exclusive federal jurisdiction over “Indians, and Lands
reserved for the Indians.”47 

The federal Crown was ultimately responsible for the Taku River Tlingit,
and no other party could act on its behalf in the joint reserve-creation
process. As such, and as noted above, by acknowledging that a reserve was

44 A.W. Vowell, Indian Superintendent and Indian Reserve Commissioner for BC, to Frank Pedley, DSGIA,
February 5, 1909, Canada, Annual Report of the Department of Indian Affairs for the Year Ended
March 31, 1909, 267 (ICC Exhibit 12, p. 4).

45 G.D. Cox, Indian Agent, Stikine Agency, to Frank Pedley, DSGIA, April 13, 1910, Canada, Annual Report of the
Department of Indian Affairs for the Year Ended March 31, 1910, 242–44 (ICC Exhibit 12, pp. 12–14).

46 W.S. Simpson, Indian Agent, Stikine Agency, to Frank Pedley, DSGIA, April 12, 1912, Canada, Annual Report of
the Department of Indian Affairs for the Year Ended March 31, 1912, 252–53 (ICC Exhibit 12, p. 16).

47 Wewaykum Indian Band v. Canada, [2002] 4 SCR 245 at 261.
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required, the federal Crown undertook to act on behalf of the Taku people in
creating one.

The panel has concluded that the Taku River Tlingit First Nation had a
specific interest in Indian Town, and that Canada undertook to act exclusively
on behalf of the Taku River Tlingit First Nation. It follows that, in accordance
with the principles set out in Wewaykum, Canada owed a fiduciary duty to act
with loyalty, good faith, full disclosure appropriate to the subject matter, and
with “ordinary” prudence in what it reasonably regarded as the best interests
of the Taku people in the reserve-creation process.

Having found a fiduciary duty in the circumstances, it is unnecessary to
consider whether there is a statutory obligation or duty of care owed to the
First Nation. 

ISSUE 2: BREACH OF OBLIGATION

If Canada had a fiduciary or statutory obligation or duty
of care with respect to anything in issue one, did Canada
breach this obligation?

Canada’s fiduciary duty in the pre-reserve–creation process, when it arises,
“is limited to the basic obligations of loyalty, good faith in the discharge of its
mandate, providing full disclosure appropriate to the subject matter, and
acting with ordinary prudence with a view to the best interest of the aboriginal
beneficiaries.”48 In arguing that this fiduciary duty was breached, the First
Nation directs the panel’s attention to the actions of the Indian Agent, as the
arm of the Crown, at the time of the McKenna-McBride Commission.
Essentially, the Taku River Tlingit First Nation argues that Canada has
breached its fiduciary duty to exercise good faith in the discharge of its
mandate.

The mandate of the Crown obtains practical expression in and through the
duties assigned to its Indian agents. In written submissions, legal counsel for
the Taku people cite a December 20, 1879, letter to the BC Indian
Superintendent from the Deputy Superintendent General of Indian Affairs
which outlines the nature of those duties:

48 Wewaykum Indian Band v. Canada, [2002] 4 SCR 245 at 289–90.
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The duties of the agents will mainly consist of advising the Indians and in
protecting them in the possession of their farming, grazing and woodlands, fishing
and other rights; and prosecuting trespasses upon or interference with the same.

As the department has no treaty payments to make to the Indians of British
Columbia, and it proposes to do away entirely with the system of giving presents to
them, there will be little other responsibility attaching to the position of Indian
Agent than the ordinary care of the interests of the Indians and their
protection from wrongs at the hands of those of other nationalities. Thus while
the Agent need not necessarily possess such qualifications as would be required
were there much handling of money or other valuables connected with his office,
he should nevertheless possess such qualifications as will adapt him for properly
and intelligently advising and acting energetically on their behalf in the
respects described in the previous part of this letter.49 

As further evidence of the duties of the Indian Agent, legal counsel cites the
Chairman of the McKenna-McBride Commission, who described these duties
as follows: 

The Indian Agents are appointed and paid for the by the Dominion Government.
Their duty is to stand by and protect the Indians in all their rights, to visit their
reserves from time to time and to see that no one has interfered with them in their
privileges; to be their friend and to give them good advice; to tell them what is
best for them to do and to look after them as a father would his children.50

It is the position of the Taku River Tlingit that the Indian Agent failed in the
proper discharge of these duties, and thereby of the Crown’s mandate, and
that this failure equates with a breach of the Crown’s fiduciary duty to the Taku
people. The Taku assert that this breach is evidenced in three capacities,
including:

i. the selection of reserve lands by the McKenna-McBride Com-
mission;

ii. the alienation of Wenah lands to private landholders; and
iii. the surrender of a portion of McDonald Lake Indian Reserve

No. 1.51

We turn now to a specific consideration of each alleged breach.

49 Written Submission on Behalf of the Taku River Tlingit First Nation, August 12, 2004, pp. 38–39. Emphasis
added.

50 Written Submission on Behalf of the Taku River Tlingit First Nation, August 12, 2004, p. 43. Emphasis added.
51 Written Submission on Behalf of the Taku River Tlingit First Nation, August 12, 2004, p. 51.
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Selection of Reserve Lands by the McKenna-McBride Commission
In 1912, the McKenna-McBride Commission was established “to settle all
differences between the Governments of the Dominion and the Province
respecting Indian lands and Indian Affairs generally in the Province of British
Columbia.”52 As a central expression of its mandate, the Commission travelled
throughout the province conducting hearings with Aboriginal and non-
Aboriginal people regarding land use and soliciting feedback on issues
relating to the setting aside lands for reserve purposes. The Commission
travelled to Atlin and heard from the Atlin Board of Trade, the Chief of the
Taku people, and Indian Agent Simpson, among others. In anticipation of the
Commission’s attendance at its community, the Atlin Board of Trade had
corresponded with the Commissioners, and reported that it was “the desire of
the white inhabitants to have the natives removed from the Atlin townsite.” The
letter suggested that a “very suitable” location for a “native settlement” existed
at Five Mile Bay, located about five miles from Atlin,53 and noted:

The removal of the natives to this or some other location should be effected at an
early date, as the portion of the townsite at present occupied by them is one of the
most desirable localities in the town, and if their occupancy is permitted to
continue much longer we may experience the same difficulties as those other
places referred to.54

In June 1915, Commissioner MacDowall of the McKenna-McBride
Commission visited Atlin to meet with the Atlin and Teslin Bands, as well as the
Atlin Board of Trade. When the Board of Trade met with Commissioner
MacDowall, its representatives confirmed that they wanted the Indians moved.
They also testified that the Indians “came and squatted there when the white
men came,” and that “the Indians have been approached before by the Agent,
and they seem to be perfectly willing to move to some other place as long as
they get an Indian reserve.”55 Indian Agent Simpson, who attended the
meeting, noted that, in fact, “the Indians here are very adverse to being
removed from their present abode.”56

52 J.A.J. McKenna and Richard McBride, Memorandum of Agreement, September 24, 1912, in Royal Commission
on Indian Affairs for the Province of British Columbia, Final Report (Victoria, 1916) Book 1, 10–11 (ICC
Exhibit 1a, p. 43).

53 A.B. Taylor, Secretary, Atlin Board of Trade, to J. Bergeron, Secretary, Royal Commission on Indian Affairs,
February 17, 1915, in BC Archives (BCA), file 8313/12 (ICC Exhibit 1a, p. 51).

54 A.B. Taylor, Secretary, Atlin Board of Trade, to J. Bergeron, Secretary, Royal Commission on Indian Affairs,
February 17, 1915, in BCA, file 8313/12 (ICC Exhibit 1a, p. 51).

55 Transcript of interview with the Atlin Board of Trade, Royal Commission on Indian Affairs for the Province of
British Columbia, June 16, 1915, LAC, RG 10, vol. 11025, file AH11 (ICC Exhibit 1a, p. 53).

56 Transcript of interview with the Atlin Board of Trade, Royal Commission on Indian Affairs for the Province of
British Columbia, June 16, 1915, LAC, RG 10, vol. 11025, file AH11 (ICC Exhibit 1a, p. 55).
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According to the Taku people, Agent Simpson did lit t le beyond
communicate their reluctance to relocate to Five Mile Bay. It is their position
that, notwithstanding their vulnerability before the reserve-allocation process
and dependence upon the Indian Agent to ensure they were able to interact
with the Commission, the Indian Agent failed to meet with the Band to explain
the process or to provide basic advice as to how the Band should proceed to
have its village set apart. As a result, the Commission did not set aside the
village site. The lack of preparation of the Taku for the hearings is argued to
be most evident in the following exchange that took place between
Commissioner MacDowall and Chief Taku Jack:

TAKU JACK (CHIEF) ADDRESSES THE COMMISSION AS FOLLOWS: I want you to explain to me
what it is you want me to do?

MR. COMMISSIONER MACDOWALL: I want you to tell me if you have any special piece of
land that you want the whites kept off so that no white man can settle on it and it
will be kept for the Indians?

THE CHIEF: Do you want to move the Indians anywhere besides this place?

MR. COMMISSIONER MACDOWALL: This Commission has no power to remove the
Indians. Can you show me any special piece of land on this map that you don’t want
the whites to take and that the Indians will have forever?

THE CHIEF: I don’t know anything about a map – I cannot read, and you know how
big this land is and I know it because it belongs to me.

MR. COMMISSIONER MACDOWALL: We are not here to do you any harm – we are here
to help the Indians and do them good.

THE CHIEF: I am asking you what you going to do for me?

MR. COMMISSIONER MACDOWALL: That is just what I want – I want you to explain to
me what you want?

THE CHIEF: This is the only country we have here – You know how big this British
Columbia is and this all belongs to me and this is my country.

MR. COMMISSIONER MACDOWALL: But you don’t want the whole country do you?

THE CHIEF: I like this country – I was born here and this country belongs to me.
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MR. COMMISSIONER MACDOWALL: You don’t want to turn the white men out of the
country do you?

THE CHIEF: No, there is no trouble about the whites – we don’t bother them and they
don’t bother us – we are just like brothers.

MR. COMMISSIONER MACDOWALL: When a white man wants land the first thing he does
is to go to the Government and gets that piece of land. When the Indians want a
piece of land they have to go to the Government and get a title to that piece of land.
If they just go wandering about the country, some day a white man will come in and
take the very piece of land the Indians want – so we want to give the Indians the
first choice so that it will be secured to them.

THE CHIEF: You got no land to give to me – This land belongs to me.

...

THE CHIEF: I don’t quite understand this business – The way I think that you people
are going to try and push us out of this country. I was born here and I was here
before the whites ever came here. I don’t think myself that the whites would try to
make us go a very long way from here, and I don’t think the white men will try and
push us out of here so that the white men cannot see us. Everyone of us used to be
here in this country before the whites came here right in this place ... it is no good
for us to have a piece of land all by ourselves – If you give us people a piece of land
we are not free. This is my own country and I want to keep it. A white man comes
to a creek and gets gold out of that creek after awhile he leaves it and we are sorry
to see the white man go away – but we are not like that – we stay here all the time
because the land is ours. It is no good for us to move out of this place because this
is our country. We gave the names to the places around here and these old names
came from our old forefathers and they are just named the same to this day – I
don’t think you believe me when I tell you I belong to this place.

MR. COMMISSIONER MACDOWALL: Yes, I believe you belong to this place.

THE CHIEF: Do you know what this lake (Atlin) is called?

MR. COMMISSIONER MACDOWALL: I know it is called Atlin Lake, but I don’t know what
it is called in Atlin?

THE CHIEF: What does Atlin mean?

MR. COMMISSIONER MACDOWALL: I don’t know what it means?

THE CHIEF: Atlin means BIG LAKE, and that is the place where we used to stay –that is
the reason I used to think that the whites were not going to give me any trouble
because they call us after this lake – they call us Atlin Indians because they know
that I belong to this country.57
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In the wake of these hearings, the McKenna-McBride Commission allotted
nine reserves to the Taku River Tlingit, but none of these reserves included the
Wenah village site in Atlin. 

In January 1916, Indian Agent Simpson met with the Commissioners in
Victoria, and identified nine parcels of land “that have been applied for by the
Chief of the Atlin Band, Taku Jack.”58 Eight of these applications were for land
within British Columbia, and one was for land within the Yukon Territory.
Although he was given an opportunity to introduce any other matters, Simpson
did not mention that the Atlin Indians lived within the Atlin townsite, or
suggest that the land they lived on there should be reserved for them.59 In the
view of the First Nation, this lapse constitutes a conspicuous failure to
adequately represent its interests before the McKenna-McBride Commission
hearing. In failing to recommend that “Indian Town” be set aside, and by
failing to provide the Commission with accurate information concerning the
status of the Indian Town lands, the Agent did not respect his duties to the First
Nation. Moreover, the omission of Indian Town from the lands secured for the
Taku is argued to comprise a failure to balance the Indian interests fairly
against the competing interests of the Atlin settlers, as required by
Wewaykum. According to the Taku River Tlingit First Nation, the interests of
the Taku people in maintaining their village site, and those of the Atlin Board
of Trade to separate the Indians from the townspeople were balanced in
favour of the Atlin Board of Trade. The Taku people argue that this balancing
was not justified. 

 The minutes of decision of the McKenna-McBride Commission confirmed
all eight of the BC reserves suggested by Simpson, as well as an additional
three-acre reserve, which included the graveyard near Atlin.60 No reserves
were recommended for the land occupied by the Atlin Indians within the Atlin
townsite at this time.

The First Nation offers one further argument on the selection of reserve
lands by the McKenna-McBride Commission. Here, it is argued that Indian
Agent Simpson failed to provide the Commission with accurate information
concerning the lands in Indian Town. Indian Town partly comprises blocks 52

57 Transcript of interview with the Chief Taku Jack, Atlin Band of Indians, Royal Commission on Indian Affairs
for the Province of British Columbia, June 17, 1915, LAC, RG 10, vol. 11025, file AH11 (ICC Exhibit 1a,
pp. 57–60).

58 Transcript of interview with Indian Agent W. Scott Simpson, Royal Commission on Indian Affairs for the
Province of British Columbia, January 18, 1916 (ICC Exhibit 1a, p. 77–82).

59 Transcript of interview with Indian Agent W. Scott Simpson, Royal Commission on Indian Affairs for the
Province of British Columbia, January 18, 1916 (ICC Exhibit 1a, pp. 76–86).

60 “New Reserves: Stikine Agency,” in Royal Commission on Indian Affairs for the Province of British Columbia,
Final Report (Victoria, 1916) (ICC, Exhibit 1a, pp. 91–92).
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(lots 1–6), 53 (parcel A, lot 1), and 54. The area was surveyed in 1904, and
the blocks were put up for auction in 1905, when only block 54 was sold.
None of the lands had been granted by the Crown at the time of the McKenna-
McBride Commission hearing. However, Commissioner MacDowall appeared
to be under the erroneous impression that some of the lands were not
available, specifically lot 5 of block 52. This misapprehension is evidenced in
his comments to the Board of Trade: 

I beg to thank you for your attendance here this evening and I can assure you,
gentlemen, that all that you have said will have the careful attention of the full
Commission on our return to Victoria. I might say I went to the Lands Office today
with Mr. Fraser, your Government Agent, who showed me the Government maps,
and I discovered that the Indians houses are mostly located on Lot 5 – there are 3
houses on Lot 6 and about 2 on Lot 4. On Lot 6, the three Indians who are located
there made an application to purchase but this application has not as yet been acted
upon. I learned further that Lot 5, on which there are some Indian houses, is the
private property of the Rev. Father Bunoz – I believe that Lot was purchased by
Father Allard and was later turned over to Father Bunoz as his private property of
the Roman Catholic Church. Being the private property of Father Bunoz or the
Roman Catholic Church, it is beyond the jurisdiction of this Commission, and we
can not order anyone off private property as they have same liberty as anyone else.61 

Furthermore, during the hearing, the following exchange took place
between Chief Taku Jack and Commissioner MacDowall:

THE CHIEF: Mr. Simpson knows where we are now and this is our country.

MR. COMMISSIONER MACDOWALL: The place where you are now, I believe belongs to
Rev. Father Bunoz and we cannot possibly give you that because we cannot give you
land that belongs to any white man – we can only give you free Government land.
Father Allard bought the land and then he transferred it to Rev. Father Bunoz and
he holds it and its his property or the property of the Catholic Church.

THE CHIEF: That is the way the white men are treating the Indians. This man (Father
Bunoz) he put up the school in our place and now he wants the whole place. 

MR. COMMISSIONER MACDOWALL: The probability is that Father Allard purchased that
so that the Indian could use it? 

61 Transcript of interview with the Atlin Board of Trade, Royal Commission on Indian Affairs for the Province of
British Columbia, June 16, 1915 (ICC Exhibit 1a, p. 56).
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THE CHIEF: John Jack was going to move his place nearer the church and I told him
to move it further away from the church and Father Allard said “ “Don’t you do it
because I am going to buy all this country so that you people can live on it.”

MR. COMMISSIONER MACDOWALL: Well, he is a very kind friend? However, we found in
Mr. Fraser’s office that this land belongs to him or to the Catholic church? 

THE CHIEF: I want to tell Father Allard that we don’t want any trouble about this
land.

MR. COMMISSIONER MACDOWALL: This land belongs to the Priest and we cannot say
anything regarding it.62

Commissioner MacDowall, however, had been given incorrect information.
The historical documents reveal that the lands had not yet been granted by the
Crown; therefore, the lands were still available to be set aside for the Taku.
The Taku River Tlingit First Nation argues that the Indian Agent knew or
should have known that the lands were available, and that he should have
been able to correct the false impression about it at the hearing. This breach
is deemed to have been continued by the conduct of Agent Simpson at the
Commission’s hearings in Victoria, at which he once again failed to stress the
ongoing residence of the Taku people at the Indian village in the Atlin
townsite, and that the village had been there for some time.

It is the finding of the panel that the Taku River Tlingit First Nation has a
specific, cognizable interest in Indian Town, located in the Atlin townsite at the
time in question. As a result, the Crown owed the Taku people a fiduciary duty
of loyalty, good faith, full disclosure appropriate to the subject matter, and was
required to act with “ordinary” prudence. The next question is whether this
fiduciary duty was breached by the actions of the Indian Agent with respect to
the selection of reserve lands.

The panel concludes that the Indian Agent’s conduct in the selection of
reserve lands, which includes the failure to prepare the Taku community for
the McKenna-McBride process, the failure to represent the Taku people’s
needs at the McKenna-McBride Commission hearing, and the failure to
represent their interests at a follow-up hearing in Victoria, is a breach of
fiduciary duty.

In reaching this conclusion, the panel is guided not only by the
Wewaykum decision, but also by past ICC reports. The issue of the fiduciary

62 Transcript of interview with the Atlin Board of Trade, Royal Commission on Indian Affairs for the Province of
British Columbia, June 16, 1915 (ICC Exhibit 1a, p. 66).
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duty of Indian agents has been discussed by the ICC, in particular, in ’Namgis
First Nation: McKenna-McBride Applications Inquiry63 (hereafter
’Namgis).

In ’Namgis, the ICC inquired into applications for additional reserve lands
made to the McKenna-McBride Commission by the Nimpkish Band. The
inquiry examined the Indian Agent’s role in the applications to the McKenna-
McBride Commission. In its report, the ICC set out the following guidelines
regarding the conduct of Indian agents prior to the McKenna-McBride
Commission hearing:

The Band has a valid specific claim if it can establish a prima facie case that
(1) the Indian Agent failed to prepare the Band for the McKenna-McBride process;
(2) unalienated lands were available which the Band could have applied for; and
(3) the lands were reasonably required by the Band. If these conditions are
satisfied, it should be presumed that the Commission would have allotted the lands
as additional reserve lands. Although the presumption is rebuttable, the onus
should be on Canada to demonstrate on a balance of probabilities that the
McKenna-McBride Commission would not have allotted the lands as additional
reserve lands if the lands had been requested by the Band.64

The above analysis was used in ’Namgis to evaluate the Indian Agent’s
actions in the course of fulfilling his mandate. The ICC acknowledged the
general advisory role of the Indian Agent, but also acknowledged the
significant role the Indian Agent would have had with respect to the McKenna-
McBride Commission. Generally, the Indian Agent had the power and
discretion to affect the interests of the Band. As such, the Indian Agent was in a
position to provide advice to a Band about the McKenna-McBride Commission
process and thereby to facilitate the full and active participation of the First
Nation in that process. Equally important, the Indian Agent was in a position to
determine which lands were not alienated.65 In ’Namgis, the ICC concluded
that the Indian Agent failed in his duties to properly prepare the Nimpkish
Band for the McKenna-McBride hearings, most notably in his failure to
disclose material information to the Commission and to provide basic advice
to the Band in its preparations for the hearings.66

63 ICC, ’Namgis First Nation: McKenna-McBride Applications Inquiry (Ottawa, February 1997), reported
(1998) 7 ICCP 109.

64 ICC, ’Namgis First Nation: McKenna-McBride Applications Inquiry (Ottawa, February 1997), reported
(1998) 7 ICCP 109 at 173.

65 ICC, ’Namgis First Nation: McKenna-McBride Applications Inquiry (Ottawa, February 1997), reported
(1998) 7 ICCP 109 at 171–72.

66 ICC, ’Namgis First Nation: McKenna-McBride Applications Inquiry (Ottawa, February 1997), reported
(1998) 7 ICCP 109 at 172.
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The ICC went on to examine the Indian Agent’s actions during the
McKenna-McBride hearing and after the hearings. The ICC concluded the
following with respect to the fiduciary duty of the Indian Agent during the
McKenna-McBride hearings:

The Band has a valid specific claim if it can establish a prima facie case that (1) a
reasonable person acting in good faith would have provided a different
recommendation to the Commission than that provided by the Indian Agent if that
person had consulted with the Band and made other appropriate investigations;
and (2) the relevant lands were unalienated. If these conditions are satisfied, it
should be presumed that the Commission would have allotted some or all of the
lands encompassed by that different recommendation, providing that the lands
were reasonably required by the Band.67

As well, the ICC concluded that the Indian Agent had the same obligation to
provide reasonable and well-informed recommendations to the McKenna-
McBride Commission after the hearings. A similar analysis was undertaken by
the ICC in the Mamaleleqala Qwe’Qwa’Sot’Enox Band: McKenna-McBride
Applications Inquiry.68

Applying the fiduciary principles from the Supreme Court of Canada and
ICC precedents to the specific facts before us in this inquiry, the panel
concludes that the Indian Agent’s mandate, as outlined in instructions to
Indian agents in 1879, should have been carried out in accordance with the
Crown’s basic fiduciary duties of loyalty, good faith, full disclosure appropriate
to the subject matter, and ordinary prudence. These duties were not met in
this case.

The Indian Agent’s mandate focuses on an advisory and protective role. In
order to advise a First Nation properly, the Indian Agent was obligated to
familiarize himself with the First Nation and understand its interests. More
specifically and in the context of the present inquiry, for Indian Agent Simpson
to have prepared the Taku River Tlingit and its leadership properly for the
McKenna-McBride Commission hearing, he should have known that none of
the lots in Indian Town had been granted by the provincial Crown, and that the
Taku had occupied the area for some time.

There is a significant contrast in the actions of Indian Agent Simpson
around the time of the McKenna-McBride Commission hearings and the

67 ICC, ’Namgis First Nation: McKenna-McBride Applications Inquiry (Ottawa, February 1997), reported
(1998) 7 ICCP 109 at 177.

68 ICC, Mamaleleqala Qwe’Qwa’Sot’Enox Band: McKenna-McBride Applications Inquiry (Ottawa, March
1997), reported (1998) 7 ICCP 199.
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actions taken much later, in 1949, by then Indian Agent R.H.S. Sampson.69

Confronted with the ongoing question of the Taku residents in Atlin and the
issue of the Indian village, Sampson’s reaction offers an apposite instruction
as to the nature of what a responsible Indian Agent can and should do. When
the Taku people living in Atlin refused to move to the reserve at Five Mile
Point, Sampson completed a comprehensive history of the Wenah site. He
concluded that they should have a reserve in the Atlin townsite and in his
report to Indian Commissioner Arneil on the results of his inquiries, he wrote:

Careful enquiry was made into the statement that these people had actually
occupied the land of their village before the coming of the white man, and the
following facts were brought out: 

(1) As stated above, the village was a permanent camp
known as “Weynah” in the Tlinkit tongue. From this camp
parties hunted into Fourth of July Creek, Surprise Lake,
north up Atlin Lake, west to Taku Arm, etc., and had regu-
lar fishing camps in these areas to which they dispersed at
regular seasons. It was also a fish-curing and storage
point.

(2) At the time of arrival of the first white surveyor at the
site of the present town of Atlin the Indians had brush huts,
or wigwams, on the actual “Indian Town” section of the
Atlin Townsite. As the surveyors went to work cutting lines
through the Indian’s village an Indian named Billy Williams
protested to the head surveyor about disturbing their
camp, but was forced to retreat without any acknowledg-
ment of the Indian’s rights because he was alone. The
remaining Indians were away on their usual spring hunt.
On his return from the hunt Chief Taku Jack went to the
Gold Commissioner then recently established at Atlin, and
asked for some recognition of their right to retain use of
the land of their village. It is reported that the Gold Com-
missioner gave the Chief a “paper” entitling the Indians to
use the land, and signs were placed on the road leading to
the village which stated the land from a certain point on
was “Indian Ground.” These signs were later burned dur-
ing a fire at the nearby sawmill.

(3) No white ever had a building on the ground until 1905,
but Indian homes were started shortly after 1900 when the
sawmill opened in town.

69 R.H.S. Sampson was appointed Indian Agent in 1944; a few years later, the position was reclassified and his
title became Indian Superintendent. 
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(4) The Indian graveyard located a half mile south of the
present village was used for the burial of Indians long
before 1900. Indian Burials at that time were made in
burned-out cottonwood logs for coffins, the remains of
which may still be seen. This fact establishes beyond any
doubt that the Indians had an established camp at the loca-
tion of their village.

In Addition:

(1) No official notice has ever been received by the Indi-
ans either individually, or as a Band, that the land upon
which they have lived for generations is not their own, or
that no improvements might be made to their dwellings.

(2) At the time of Gold Commissioner J.A. Fraser’s
appointment at Atlin officials of the White Pass Railway
Company wished to secure the Indians’ land, but it was not
granted because the Gold Commissioner respect the
“paper” the Indian Chief had in his possession, and which
was shown to the Commissioner by the Chief. (Unfortu-
nately this possibly important paper cannot be located, – it
has not been seen since the death of Chief Taku Jack, but a
copy may be in Provincial Government records.)70

Although Indian Superintendent Sampson conducted his investigation in
1949, the panel reasons that Indian Agent Simpson should have been able to
discover the same facts had he conducted a proper investigation in the early
1900s. If such an investigation had been completed at any time prior to the
McKenna-McBride Commission, Simpson would have been aware of the
extent of the history of the Taku people in the area and likely would have
reached the same conclusions as his more recent successor regarding the
question of establishment of a reserve in Indian Town. 

Without familiarizing himself with those whose interests he was instructed
to defend, Indian Agent Simpson was not in a position to advise the Taku
people and their leadership properly or to protect their interests. As a result,
Simpson could not fulfill his mandate with the basic fiduciary duties of acting
with loyalty, good faith, full disclosure appropriate to the subject matter, and
ordinary prudence with a view to the best interests of the Taku River Tlingit
First Nation. The panel finds that in failing to fulfill these basic fiduciary duties,
a balance of the interests of the First Nation and the settlers in Atlin was not
achieved.

70 R.H.S. Sampson, Indian Superintendent, to W.S. Arneil, Indian Commissioner, April 26, 1949, DIAND, BC
Regional Office, file 801/30-19-0 (ICC Exhibit 1a, pp. 124–25).
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The panel also finds that Indian Agent Simpson did not properly inform
himself of the status of the lots in Indian Town, or, alternatively, if Indian Agent
Simpson was so informed, he failed to communicate that information to
Commissioner MacDowall at any of the meetings appropriately struck for that
purpose. While present at the meeting between Commissioner MacDowall and
the Board of Trade, and at the Commission’s hearing with Chief Taku Jack,
Indian Agent Simpson did not advise Commissioner MacDowall that the none
of the lots had been granted by the Crown. As a result, Commissioner
MacDowall was under the impression that the lands were not available and
was thus denied the opportunity to consider or confirm the Indian Town lands
as a reserve. The panel concludes that Indian Agent Simpson should have
been able to correct this impression at the hearing. Had the Commission been
aware that the land was available, it is reasonable to infer that Indian Town
would have been set aside. As it is, the failure of Indian Agent Simpson to
represent properly and fully the interests of the Taku River Tlingit before the
McKenna-McBride Commission had the result of severing Indian Town from
the reserved lands and undermining extant residential patterns of the Taku
people. It is reasonable to suggest that, had Agent Simpson fully and faithfully
fulfilled his mandate, a different recommendation would likely have resulted.

Indian Agent Simpson further failed in his duty to represent the Taku
people’s interests at the follow-up hearings held by the Commission in
Victoria. Presented with a second opportunity to communicate the status of
the lands at Indian Town, the Agent should have advised that those lands were
not alienated, and, furthermore, that the Taku people resident there were not
willing to move from these lands. In this regard, Agent Simpson failed to
provide reasonable and well-informed recommendations to the Commission.

Alienation of Wenah Lands to Private Landholders
The failure of Indian Agent Simpson to prepare the Taku people and their
leadership for the McKenna-McBride Commission hearings and his failure to
represent their interests fully and faithfully at both the McKenna-McBride
Commission hearing and the follow-up meeting in Victoria constitute a breach
of the Crown’s fiduciary duty. Because of this breach, Indian Town or Wenah
village was not allotted as a reserve for the Taku River Tlingit First Nation even
though the Taku people occupied the village and continued to live there. The
consequences were serious, in that several lots in Indian Town were sold off.

The First Nation has argued that Canada breached a fiduciary duty in
failing to prevent or challenge unlawful alienations of the Wenah village lands
in two ways:
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1 failure of the 1876–1907 reserve commissions to set aside land for
the Taku River Tlingit at Atlin;

2 failure of the federal Crown to challenge the alienations – the Taku
River Tlingit First Nation argues that Canada should have acted in its
fiduciary capacity in any of the following ways:

• filing adverse claims as specified in the BC Land Act;

• exercising political pressure on British Columbia through con-
stitutional means (i.e., division of powers);

• allotting the Wenah village site as a reserve at the McKenna-
McBride Commission

• conducting an investigation in 1928 upon learning that the
Wenah site was still occupied.71

The argument alleging the failure of the 1876–1907 reserve commissions to
set aside land for the Taku people was not before Canada during the initial
review of this specific claim, as noted by Taku River Tlingit First Nation’s legal
counsel. We are therefore not prepared to examine the merits of this
argument at this stage. We will instead address the First Nation’s argument that
the Crown failed to challenge the alienation of the lots comprising Indian
Town or Wenah village site, thereby compounding the initial breach of
fiduciary duty. The lands that are the subject of this issue include: the
alienation in 1923 of lot 2, block 53, by the Crown to the Delta Gold Mining
Company; the 1924 alienation by the Crown of lot 1, block 53, to Father
Bunoz; the issuing in 1926 of title to block 54 to Louis Schulz, which was later
followed in 1949 by the passing of title to lot 5, block 52, to Fred Ackles and
lots 4 and 6, block 52, to Ross Peebler; and, finally, the 1952 grant of lot 6351
by the Crown to Harper Reed.72 In considering these alienations, it will be
necessary to examine the actions of Indian Commissioner W.E. Ditchburn73

and Indian Agent Reed from the perspective of pre-reserve–creation fiduciary
duty.

Despite the McKenna-McBride Commission’s recommendations and the
passing of Order in Council 911 in 1923 which confirmed Taku River Tlingit’s
reserve allotments, all of which were outside of Atlin, the Taku people

71 Written Submissions on Behalf of the Taku River Tlingit First Nation, August 12, 2004, pp. 61, 62.
72 Written Submissions on Behalf of the Taku River Tlingit First Nation, August 12, 2004, p. 58.
73 Following the McKenna-McBride Commission hearings, the Ditchburn-Clark Commission was struck to review

the conclusions in 1920. After this review, W.E. Ditchburn was appointed Indian Commissioner for British
Columbia in 1923. 
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continued to reside in Atlin at Indian Town. Five years later, in 1928, and in
the wake of queries raised by the Taku people resident in Indian Town
regarding their legal rights to those lands, Indian Agent Harper Reed advised
Indian Commissioner Ditchburn that the Taku had been living on the land
before the townsite was surveyed. Ditchburn, however, challenged Reed’s view
of these matters, asserting that the records of the Agent at Atlin around the
time the townsite was established did not record any such Indian village in
that place. Had there been Taku people resident in the Atlin Townsite,
Ditchburn surmised, the Indian Agent at the time would have recorded this
fact:

I note your statement that the Indians were occupying this land before the Townsite
was surveyed, but information I have obtained from the Provincial Lands Branch
leads me to believe that this was not the case, because Mr. Graham who was
Government Agent at Atlin when the Townsite was established and laid out the
same, would have made some mention of Indian occupancy of a portion of it.74

Consistent with this view, Ditchburn believed that the Taku people had two
options: purchase their lots in Indian Town, or relocate to the reserve at Five
Mile Point. Indian Agent Reed inquired about purchasing the lots comprising
Indian Town; however, he was advised that a provincial ruling prevented the
sale of land to Indians, and does not appear to have pursued the matter
further. The question of the Indian Town lands was put into abeyance, and no
further investigation was undertaken by Indian Agent Reed. 

It is the position of the Taku River Tlingit First Nation that, had he been so
disposed, Agent Reed could have taken advantage of a range of provincial
statutes which contained provisions supporting the challenge of the alienation
of the Indian Town lands. The terms of the 1911 Land Act,75 for example,
contained numerous provisions which both prohibited the sale or pre-
emption of Indian settlements and provided a process for protecting the rights
of claimants to lost lands through the filing of adverse claims. This legislation,
which attempted to protect Indian village sites, did not permit individual
Indians to pre-empt land; thus, the First Nation argues, Canada had a fiduciary
obligation to act on behalf of the Taku people to protect interests in the Indian
Town lands as an “Indian village site.”

74 W.E. Ditchburn, Indian Commissioner for BC, to Harper Reed, Indian Agent, December 4, 1928, DIAND
file 991/30-19 (ICC Exhibit 1a, p. 104).

75 RSBC 1911, c. 129.
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This argument may be extended to the issue of the alienation of the
foreshore lands, as the Land Act contained provisions prohibiting the granting
of such lands:

50. There shall not be granted under the provisions of this Part of this Act any
foreshore lands, tidal lands, the bed of the sea, or lands covered by any navigable
water, quarries, or lands suitable for fishing stations or cannery sites, except by a
special order of the Lieutenant-Governor in Council, and upon such terms and
conditions as may be therein specified.76 

The foreshore lands provided the historic setting for potlatch ceremonies and
were thus integral to the continued practice of the Taku people’s traditional
culture. The foreshore also provided access to the lake and was thus
imperative to their successful pursuit of a fishing economy, and the Crown, in
our view, had an obligation to pursue the protections contained in section 50
of the Land Act.

The Land Act was not the only vehicle through which the Crown could
have protected the Indian Town lands. The Prescription Act, RSBC, 1897, c.
156, s. 2, and the Quieting Titles Act, RSBC 1897, c. 161, s. 3, both provided
for the acquisition of statutory title following 60 years of “peaceable
possession” of the lands in question.77 The Taku people assert that either of
these Acts could have been used to acquire title to their lands and observe
that, in fact, Canada had considered this legislation in attempting to resolve
the issue surrounding the Indian Town lots. In the end, however, the Crown
did not pursue this course of action.78 As well, the Taku argue, the Land
Registry Act, SBC 1921, c. 26, provided numerous provisions through which
the Crown could have challenged the grants of the Indian Town lands, but did
not do so (i.e., sections 37, 38, 39, 40, 41, 43, 52, 140(3), 178, 204, 206,
207, 210, 250, 251).79 

By 1928, Crown grants had been issued for lot 1 of block 53, lot 2 of
block 53, and block 54. Ostensibly, Indian Agent Reed could have challenged
the Crown grants on behalf of the Taku people pursuant to the range of
provincial legislative provisions outlined above. However, Indian Agent Reed
did not pursue any of these courses of action; both he and Indian
Commissioner Ditchburn relied on the information obtained from the
Provincial Lands Branch which did not acknowledge the existence of the Taku

76 Land Act, RSBC 1911, c. 30, s. 1 (ICC Exhibit 6g, p. 19).
77 Written Submissions on Behalf of the Taku River Tlingit First Nation, August 12, 2004, p. 21.
78 ICC Transcript, August 12, 2004 (pp. 86–87, Alisa Noda).
79 Written Submissions on Behalf of the Taku River Tlingit First Nation, August 12, 2004, pp. 24–30.
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in Atlin, notwithstanding the existence of information challenging this view.
The panel notes that Indian Commissioner Ditchburn acknowledged Indian
Agent Reed’s statement that the Taku people had occupied the land before the
townsite was surveyed, but nonetheless chose to rely on information he had
obtained from the Provincial Lands Branch.

It is the position of the Taku River Tlingit on this issue that the Indian Agent
could have had recourse, at any time between 1906 and 1952, to enlist
relevant provincial legislation to protect the Indian Town lots from alienation.
Although there can be little question that such recourse was clearly available
and was not taken, it may be that the Crown’s resolve failed in the face of its
ongoing conflict with the province of British Columbia regarding the broader
issue of Indian lands. Unfortunately, we do not have the benefit of Canada’s
arguments on this matter, and we are therefore unable to determine the extent
to which the federal/provincial dispute influenced the federal Crown’s resolve
to respect its fiduciary obligations to the Taku people. 

Nevertheless, the question for the panel is whether the Crown took
appropriate steps to correct the original breach that occurred when the
Wenah village site was not recommended to be set aside as a reserve at the
McKenna-McBride Commission hearing. If it did not, the panel must
determine if a further breach of fiduciary duty occurred. Legal counsel for the
Taku people argue that the Indian Agent should have attempted to correct the
breach through various avenues set out in the provincial statutes. In
considering this question, the panel is mindful of the principle, outlined in
Wewaykum, that the Crown cannot ignore the reality of conflicting demands
and that these demands and the interests they reflect must be balanced.
Nonetheless, the panel believes that, by ignoring the information from Indian
Agent Reed, Indian Commissioner Ditchburn failed to adequately balance the
interests of the province and the Taku people with regard to the lands
question in Atlin in 1928. The panel believes that Indian Commissioner
Ditchburn had a duty to press Indian Agent Reed to acquire and provide a
more complete report on the matter. Instead, Ditchburn and Reed neglected
this duty, preferring to place the matter into abeyance. Their actions constitute
a continuing breach of the Crown’s fiduciary duty to the Taku River Tlingit
First Nation.

Surrender of Part of McDonald Lake IR 1
The question of the Taku people’s legal right to their village in Atlin was in
abeyance from 1928 until 1945. In that year, a member of the First Nation
applied for, and was refused, funding to enable repair of her home in Indian
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Town. The rationale for the denial of funds was premised on the alleged
location of the dwelling on lands that were not an Indian reserve. Indian Agent
Sampson investigated the matter and, believing there was little that could be
done to alter this situation, initially concluded that all those Taku residing in
the townsite should be moved to the Five Mile Point reserve.80 Consistent with
their historical position on this option, the Taku declined to relocate their
village to Five Mile Point, and Agent Sampson determined that a more
thorough investigation of the history was required. His queries led him to
conclude that the Taku River Tlingit should have a reserve in Atlin and,
furthermore, that it should have had its village site set aside by the McKenna-
McBride Commission.

Following this report, the Department of Indian Affairs began negotiations
with the province to acquire the land and establish the area as a reserve.81

The province, however, refused to transfer the land because the Atlin Board of
Trade was opposed to the presence of a reserve in the townsite.82 Indian Town
lands continued to be alienated by the province, and in 1949 lots 4, 5, and 6
of block 52 were sold to private purchasers.83 Over the next decade, the
Department of Indian Affairs’ attempts to acquire the lots in the Wenah village
site were continually opposed by the province. 

In 1958, in an attempt to resolve the Indian Town issue once and for all,
the Crown proposed a surrender of the northwest quarter of McDonald Lake
IR 1, which would be exchanged for lots 1, 2, and 3 of block 52. The
Department of Indian Affairs met with the Taku leadership and proposed the
option, which they then presented to the Taku community, who apparently
agreed to the exchange.84 Elder George Esquiro, a council member at the
time, testified about his meetings with various band members:

We went back to the people again and we talked to them. We never had no big
meetings or anything. We went individually, because some were having a hard time
getting around. So we thought if we went, the three of us, and talked to them and
told them what’s going on, maybe they’d give us an idea of what to do; the elders
especially. That’s the ones we were talking to. And they said, “No, for God’s sake,

80 R.H.S. Sampson, Indian Agent, to D.M. MacKay, Indian Commissioner for BC, April 3, 1945, DIAND, BC
Regional Office, file 991/30-19 (ICC Exhibit 1a, pp. 111–12).

81 D.M. MacKay, Indian Commissioner for BC, to R.H.S. Sampson, Indian Agent, May 4, 1945, DIAND, Yukon
Regional Office, file 30-1-9, vol. 1 (ICC Exhibit 1a, p. 113).

82 G.H. Hallet, Government Agent, to R.H.S. Sampson, Indian Agent, June 21, 1946, DIAND, BC Regional Office,
file 30-1-19, vol. 1, located at DIA’s Whitehorse Office (ICC Exhibit 1a, p. 116).

83 Historical search form for block 52, lots 4 and 6, Atlin Townsite, Cassiar District, Plan 1294, Land Titles Office,
Prince Rupert (ICC Exhibit 10a, pp. 1–9).

84 W.G. Jutras, Indian Superintendent, to Indian Commissioner for BC, April 30, 1958, DIAND, Yukon Regional
Office, file 30-1-19 (ICC Exhibit 1a, p. 158).
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we don’t want to move no more. We’ve been moved once. That’s enough. We’re too
old to move now. We want to stay right here and die here.”

So that’s when we backed off. We went to tell the Indian agent about it. “We’ll
exchange that piece of land at McDonald Lake, whatever it is, acre for acre.” He
said, “All right. Which one do you want to give us?” So we saw the map. I did. I
looked at it. But it was a map with a creek on it that came down and made a curve
towards the highway. So I kept looking at the map, and I can see the drawing on the
map. They have leaves or grass or whatever. It shows that it was a swampy land. So
I drew that myself. I’m the one that drew that line down on the west side of the
creek, then drew it over to the left side, which is the northwest corner. So we told
him we’ll trade him that.85

In 1961, the Taku River Tlingit First Nation passed a resolution agreeing to
exchange the northwest quarter section of McDonald Lake IR 1 for lots 1, 2,
and 3 of block 52.86 The province also initially agreed to the exchange,87 but
then altered its position. Upon reflection the province apparently came to the
conclusion that the northwest quarter of McDonald Lake IR 1 was not equal in
value to lots 1, 2, and 3 in block 52, and proposed exchanging the southwest
quarter instead. The Taku people met again on March 21, 1961, and passed a
resolution agreeing “to offer the southwest quarter of Lot 5484, being a
portion of McDonald Indian Reserve No. 1 in exchange for lots 1, 2, and 3,
Block 52, Atlin Townsite.”88 Because the band membership resided in various
locales, it was necessary to hold two surrender votes, one in Atlin and one in
Teslin. The first surrender vote was taken on June 26, 1962, in Atlin, with 24
band members attending the meeting. The minutes of the surrender state:

The Superintendent explained the purpose of the meeting and the regulations
pertaining to this particular type of surrender. Maps were displayed showing the
portions of the McDonald Lake I.R. 1 to be surrendered and also Lots 1–2–3, Bk
52 Atlin Townsite which are being exchanged for the said portion of I.R. #1. The
Surrender document was read by the Indian Superintendent and interpreted.
Following this a number of questions were answered concerning minor details and
a vote was taken. The entire meeting voted unanimously (by show of hands) in
favour of the Surrender.89

85 ICC Transcripts, May 12, 2004 (ICC Exhibit 5a, p. 68, George Esquiro).
86 W.E. Grant, Indian Superintendent, to unidentified recipient, January 7, 1961, [991/30-19, vol. 2, “Surveys &

Reserves, Atlin Townsites,” 1956 to 1969] (ICC Exhibit 1a, pp. 196–97).
87 Superintendent of Lands, Lands Branch, to W.S. Arneil, Indian Commissioner for BC, December 3, 1959,

DIAND, BC Regional Office, file 991/30-19, vol. 2 (ICC Exhibit 1a, p. 183).
88 Atlin-Teslin Band of Indians, Band Council Resolution, March 21, 1961, DIAND, Yukon Regional Office,

file 991/30-19, vol. 2 (ICC Exhibit 1a, p. 216).
89 W.E. Grant, Indian Superintendent, to unidentified recipient, June 26, 1962, DIAND, Yukon Regional Office,

file 30-1-19 (ICC Exhibit 1a, pp. 240–50).
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The second surrender vote was taken on June 27, 1962, in Teslin, with 19
band members attending the meeting. Minutes of the surrender vote stated
that the entire membership voted unanimously, by a show of hands, in favour
of the surrender.90 Henry T. Jack and George Jack then signed the surrender
form, and the surrender affidavit was confirmed by Order in Council 1963-
479 on March 25, 1963.91 Order in Council 1963-927 was passed on
June 20, 1963, transferring the surrendered land to the province,92 and on
October 22, 1963, provincial Order in Council 2675 was passed transferring
lots 1, 2, and 3, block 52, to the federal government, for the purpose of
creating a reserve in Atlin for the Taku. 

With regard to the matter of the surrender of a portion of McDonald Lake
IR 1, the Taku River Tlingit takes the position that Canada breached a
fiduciary duty to the Taku people by misrepresenting both the need for, and
conditions of, the surrender. With regard to the former, the First Nation points
to the facts that only two parcels of land in the Wenah village site had been
granted, and that Canada knew of the province’s breach of its own legislation
protecting Indian village sites, and should have been aware of other legislative
provisions by which Canada could have pursued remedy for those actions. As
a result, allege the Taku, the surrender of other lands was not the only means
of acquiring reserve lands in the village site. It is also clear, the First Nation
argues, that the extent and conditions of the surrender were problematic, as
the land that the Taku people understood they were giving up at the McDonald
Lake reserve was not the land that was actually surrendered, nor was the
Taku’s assumption of the terms of the surrender and exchange accurate.
Although the Taku people believed they were surrendering a part of the
McDonald Lake reserve in exchange for the entirety of the Wenah site to Wash
Bay, in fact they received only lots 1, 2, and 3 in block 52. Finally, the Taku
allege that the surrender vote was illegal, as the Indian Act of the day
required an actual vote (other than a show of hands) and an independent
valuation of the land surrendered.93 The First Nation argues that the absence
of these aspects of a legal surrender are deemed therefore to invalidate the
surrender of the portions of the McDonald Lake reserve.

90 W.E. Grant, Indian Superintendent, to unidentified recipient, June 27, 1962, DIAND, Yukon Regional Office,
file 30-1-19 (ICC Exhibit 1a, p. 251).

91 Governor General in Council, Order in Council 1963-479, March 25, 1963, DIAND, Indian Land Registry,
Instrument no. 15611 (ICC Exhibit 1a, p. 254).

92 Governor General in Council, Order in Council 1963-927, June 20, 1963, DIAND, Yukon Regional Office,
file 30-1-19 (ICC Exhibit 1a, pp. 257–58).

93 Written Submissions on Behalf of the Taku River Tlingit First Nation, August 12, 2004, pp. 68–75.
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In examining the surrender of some portions of the McDonald Lake
reserve, a hunting and fishing area, the panel must determine whether the
statutory requirements and fiduciary duties were met. After reviewing the
relevant sections of the Indian Act and surrender documentation, the panel
has concluded that the statutory requirements for a surrender were met,
resulting in a valid surrender. 

However, the panel does find that the need for the surrender was a
consequence which flowed from the initial breach of fiduciary duties
committed by the Indian Agent in failing to ensure that the Indian Town/
Wenah village site was reserved for the Taku people in 1916. In addition, had
the initial breach been addressed by Indian Agent Reed in 1928, instead of
being put into abeyance, the need for the surrender would not have arisen.
That being said, it is to the Crown’s credit that, once it recognized its error in
not initially setting aside the Wenah village site, efforts were undertaken to
correct this initial error. These efforts, however, were frustrated by the
province’s lack of cooperation and, in some contexts, outright intransigence
in responding to Indian land issues (most reprehensible among British
Columbia’s actions in this regard was an executive order passed by the
province forbidding the sale of provincial lands for reserve purposes). And
yet, although British Columbia was clearly complicit in the land issues facing
the Taku people, the federal Crown as fiduciary was in an exceptional
relationship with the Taku and did not do all it could have done to protect the
Taku people’s interests in the Indian Town lands. Faced with what was an
apparently unconstitutional executive order, the Crown did not challenge the
order, preferring instead to pursue a further surrender and land exchange in
order to secure the Taku’s village site. In effect, this course of action placed
the Taku people in the position of correcting the Crown’s error – the Taku
were required to surrender part of IR 1 in order to obtain as a reserve an area
which, had the Crown upheld its initial duty to the Taku, should have already
been a reserve, namely, their village in Atlin. The panel finds that this choice
by the Crown did not demonstrate loyalty, good faith, or ordinary prudence. As
a result, the panel concludes that requiring the surrender was part of the
Crown’s original breach of its basic pre-reserve–creation fiduciary duties. 

The failure to allot Indian Town or Wenah village to the Taku people had
particular, significant negative impacts on the community. As noted above,
through the alienation of the foreshore, the Taku people lost access to the
south shore of Atlin Lake, and thus to the continued practice of their
traditional economy, which relied heavily on fishing and was linked intimately
with the lakes and waterways of Wenah. The impacts of this loss were not only
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economic, however, as the south shore was also an important potlatch site. As
described by Elder Jackie Williams:

So lots of this land like that bay down there where our reserve is, where the
Catholic building is, that used to be a flat spot and that’s why they used to have a
potlatch place when all these people came across from Teslin and wherever they
came from, to have a potlatch. And according to what I hear a long time ago, that
elder people talk about, that spot we’re on now was too small sometimes for
potlatch. So that’s how many people used to come here.94 

The panel recognizes the importance of the shoreline to the livelihood and
culture of the Taku people, and the negative impacts on these activities by the
Crown’s failure to respect its obligations to the Taku River Tlingit First Nation.
Today, and as a direct consequence of the breach, the shoreline adjacent to
the village is owned by a third party and the Taku remain without access to the
shoreline and lake. The panel thus recommends that Canada undertake efforts
to restore the Taku people’s historic right of access to the foreshore and lake
which is so integral to their traditional culture and economy.

In addition, and as a further consequence of the alienations, the Taku
people’s access to their graveyard was cut off by the development of a farm on
lot 6351. The owner of the farm built a road to allow access, but the graveyard
was never fenced off, resulting in vandalism.95Although responsibility for road
access may lie with the province, the panel recommends that Canada request
that a gate be erected to prevent any further vandalism. 

94 ICC Transcript, May 12–13, 2004 (ICC Exhibit 5a, p. 100, Jackie Williams).
95 ICC Transcript, May 12–13, 2004 (ICC Exhibit 5a, p. 24, Jackie Williams).
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PART V

CONCLUSIONS AND RECOMMENDATION

The panel concludes that the Taku River Tlingit claim is a specific claim, and
that Canada’s participation in this inquiry would have been warranted.

The panel concludes that the Taku had a specific interest in Indian Town.
Because Canada undertook to act on behalf of the Taku people in the reserve-
creation process, Canada owed the First Nation a fiduciary duty to act, in the
words of Wewaykum, with “loyalty, good faith in the discharge of its mandate,
providing full disclosure appropriate to the subject matter, and acting with
ordinary prudence with a view to the best interest of the aboriginal
beneficiaries.”

With respect to the selection of reserve lands by the McKenna-McBride
Commission, the panel finds that Indian Agent W. Scott Simpson failed to fulfill
his mandate to protect the Indians and advise them properly. He failed to
prepare the Taku River Tlingit First Nation properly to meet the Commission,
and failed to represent its interests at the hearings in Atlin and in Victoria.
Implicit in these failures is a breach of fiduciary duty.

With respect to the alienation of Wenah lands to private landholders, the
panel has examined the actions of Indian Commissioner W.E. Ditchburn and
Indian Agent Harper Reed, and concludes that they could have pursued
remedies for the First Nation through provincial legislation. However, the
course of action chosen was to put the issue in abeyance. This action was a
continuance of the initial breach of not setting aside the Wenah village site in
Atlin for the Taku River Tlingit. 

With respect to the surrender of McDonald Lake IR 1 land, the panel finds
the surrender valid; however, this surrender was a direct result of the initial
breach of the Crown’s duty. The Band was given only one option to acquire its
village lands: to trade part of McDonald Lake reserve for the lots in the village
in Atlin. The basis for the surrender was part of the Crown’s original breach of
its basic fiduciary duties. 
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We therefore recommend to the parties:

THAT the specific claim of the Taku River Tlingit First
Nation be accepted for negotiation. 

FOR THE INDIAN CLAIMS COMMISSION

Jane Dickson-Gilmore Daniel J. Bellegarde Sheila G. Purdy
Commissioner Commissioner Commissioner

Dated this 28th day of March, 2006
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The Claimant and the Claim Area 
The lands of the Taku River Tlingit First Nation1 (hereafter TRTFN) are located
in the upper northwest part of British Columbia, approximately 175
kilometres south of Whitehorse, Yukon Territory. The TRTFN’s traditional
territories encompass the areas around the Taku River, Nakina River, and Atlin
Lake.2 In January 1898, the area was described as “a good district for moose
and caribon [sic] also for bears, foxes, beaver, and other fur bearing
animals.”3 The TRTFN lived in seasonal or permanent villages in this area,
including the Wenah village site (also known as Indian Town), which is
located on the shore of Atlin Lake.

The TRTFN’s original claim submission stated that the Crown failed to
fulfill its legal obligations to the First Nation with respect to the lands located
at the Wenah village site. More specifically, the First Nation argues that pre-
reserve–creation fiduciary duties were breached by the Indian Agent during
the McKenna-McBride Commission hearings. It argues that the Indian Agent,
in failing to have the Wenah village site set aside for the Taku, failed to fulfill
basic fiduciary duties. Part of the Wenah village site is located within the town
limits of present-day Atlin, and several of the village lots line the shores of
Atlin Lake. The translation of the Tlingit word “Wenah” is “alkali water, the
place where water comes out of the ground.”4 Antonia Jack testified at the
community session about the traditional lands:

And that slough back there, they call it Wenah Alkali, that’s Alkali pond. That
island, the first island right in front of the town, that’s the one, they call it Wenah
Althee [phonetic], Alkali Island. And this hill here too, they call it Wenah Toosli,
Alkali Hill.
...

And they used to live down here in this place here. This is the place where they
really lived. There’s some people that are living in Teslin now. They used to come
around here too. But all the people that are living in Atlin, that’s where they used to
live, down here. And they stay there all summer round and gather their food. They
do all kinds of things in there. That’s the main place where they used to live, right
here where the white people town is.5

1 The Taku River Tlingit First Nation was formerly part of what was called the Atlin-Teslin Indian Band, an
amalgamation it formed with the Teslin Indian Band. The two bands separated in 1974.

2 TRTFN, “Wenah – A Chronology of the Taku River Tlingit Village Site, Wenah 1898–1997,” September 1997,
p. 6 (ICC Exhibit 2a, p. 11).

3 Author and recipient unknown, January 11, 1898, British Columbia Archives (hereafter BCA), GR-047, box 4,
file 1571 (ICC Exhibit 1a, p. 4).

4 TRTFN, “Wenah – A Chronology of the Taku River Tlingit Village Site, Wenah 1898–1997,” September 1997,
p. 6 (ICC Exhibit 2a, p. 11).

5 ICC Transcript, May 12, 2004 (ICC Exhibit 5a, pp. 40–41, Antonia Jack).
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The location of Wenah village suited the Tlingit way of life, which was centred
on fishing, hunting, and trapping; the village included permanent structures,
such as smokehouses along the shore of Atlin Lake.6 

The Gold Rush and the Survey of the Atlin Townsite, 1898–1904
Atlin Gold Rush, 1898–99
Before 1898, few non-Aboriginals had explored or lived around the area of
Atlin Lake. This situation changed dramatically when prospector Fritz Miller
arrived in the summer of 1898 and discovered gold in the area. Word soon
spread of the gold fields, leading to a huge influx of miners by the end of 1898
and the beginning of the gold rush at Atlin Lake.7 In his work entitled Atlin,
1889–1910: The Story of the Gold Boom, W.W. Bilsland stated that, by “late
summer and early fall of 1898 the creeks and rivers flowing into Atlin Lake
swarmed with miners,” and, by the end of the year, “every creek, gold-bearing
or not, in the district had been prospected and staked.”8

A town, which took its name from the lake, sprang up quickly and was at
first dominated by tents rather than permanent buildings, owing to a lack of
lumber. According to Bilsland, the first sawmill started operations in 1898
and others followed in 1899, leading to a great deal of construction in Atlin
between 1899 and 1901.9

At the community session, Elder Antonia Jack stated that the arrival of gold
miners caused the displacement of members of the TRTFN to the southern tip
of the Atlin townsite referred to as Indian Town:

And the time that they start pushing them away from here is when the gold
rush went. It’s the native people that found that gold too when they went down to
Juneau, they show it around, and that’s how the white people came, and they had a
gold rush. And that’s what you call a real rush. They pushed all the native people
out of their way to get to the gold, and they started to keep that place, to stay there
and put up their tents or whatever they’re doing. They don’t care who they push out
of their way.

...
That’s when they start pushing the native people out of there. They pushed them out
of that place where they used to live down there. And they got the policemen after

6 TRTFN, “Wenah – A Chronology of the Taku River Tlingit Village Site, Wenah 1898–1997,” September 1997,
p. 6 (ICC Exhibit 2a, p. 11).

7 W.W. Bilsland, “Atlin, 1889–1910: The Story of the Gold Boom” (1952) XVI, nos. 3, 4 British Columbia
Historical Quarterly 127–29 (ICC Exhibit 8d, pp. 8–10). See also W.C. Gwillam, in Geological Survey of
Canada Annual Report, 1899 (published in Sessional Papers, 1902), 6b (ICC Exhibit 1a, p. 1).

8 W.W. Bilsland, “Atlin, 1889–1910: The Story of the Gold Boom” (1952) XVI, nos. 3, 4 British Columbia
Historical Quarterly 130 (ICC Exhibit 8d, p. 11).

9 W.W. Bilsland, “Atlin, 1889–1910: The Story of the Gold Boom” (1952) XVI, nos. 3, 4 British Columbia
Historical Quarterly 153 (ICC Exhibit 8d, p. 35).
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them and everything. Finally they pushed them out and they pushed them over
there where they are now. That’s where they pushed them. And they had to just stay
there.10

Survey of Atlin Townsite, 1899
The provincial government of British Columbia appointed Joseph Graham as
the first Gold Commissioner and Government Agent for Atlin on December 1,
1898. Prior to Graham’s appointment, there was no provincial or federal
government presence in the area.11 J. Fred Hourne, the BC Provincial
Secretary, instructed Graham in regard to the Atlin townsite: “before you
dispose of building lots it is desired that a plan of the lots occupied by
squatters and of reserves made by yourself should be submitted, accompanied
by the values placed upon the former and your reasons for making the latter,
for the information of the Government.”12 

Provincial Surveyor J.H. Brownlee arrived at the beginning of 1899 to
survey the Atlin townsite. He reported to the Deputy Commissioner of Lands
and Works on February 11, 1899, that “Atlin City” covered approximately 100
acres along the Atlin Lake waterfront and was “sparsely built over” with “few
permanent buildings.”13 Although Brownlee’s field notes have not been
located, two survey plans are available. The first plan, dated April 17, 1899,
and labelled “Atlin, B.C., Not Official,” shows the lots and streets surveyed by
Brownlee, and notes the presence of an unsurveyed “Indian Village” at the
southern end of the townsite, on the far side of a lagoon. It should also be
noted that Brownlee left the strip of land along the Atlin Lake waterfront
unsurveyed.14

Brownlee also produced a second survey plan, dated October 1899 and
designated as the “official” plan of the townsite. This plan also shows an
unsurveyed “Indian Village” located south of the surveyed townsite lots. The
October 1899 version is slightly different from the April 1899 version in that it
locates the Indian village within two enclosed rectangular areas and does not
include the topographical information provided on the unofficial plan.15 On

10 ICC Transcript, May 12, 2004 (ICC Exhibit 5a, pp. 41–42, Antonia Jack).
11 W.W. Bilsland, “Atlin, 1889–1910: The Story of the Gold Boom” (1952) XVI, nos. 3, 4 British Columbia

Historical Quarterly 131 (ICC Exhibit 8d, p. 12).
12 J. Fred Hourne, Provincial Secretary, Government of British Columbia, to J.D. Graham, Government Agent,

December 27, 1898, no file reference available (ICC Exhibit 1a, p. 5).
13 J.H. Brownlee, Surveyor, to W.S. Gore, Deputy Commissioner of Lands and Works, February 11, 1899, no file

reference available (ICC Exhibit 1a, p. 9).
14 J.H. Brownlee, PLS, Unofficial survey plan of Atlin, BC, April 17, 1899 (ICC Exhibit 7a).
15 J.H. Brownlee, PLS, Official “Plan of the Provincial Government Townsite of Atlin, Cassiar District, B.C.,”

October 1899 (ICC Exhibit 7b).
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May 17, 1899, the townsite lots surveyed by Brownlee were sold by public
auction.16

In 1949, Indian Superintendent R.H.S. Sampson reported to the Indian
Commissioner that, “at the time of arrival of the first white surveyor,” an
Indian named Billy Williams17 had “protested to the head surveyor about
disturbing their camp” after surveyors commenced “cutting lines through the
Indian’s village.”18 Elder Jackie Williams stated at the community session that
the refusal of his grandfather, Billy Williams, to allow surveyors to survey
“Indian town” was because of an agreement previously made by Taku Jack
and the government regarding the boundaries of their village:

What I was told by what they said, that Taku Jack, when they made him the
chief, when the Ottawa government made him a chief, they had to ask Taku Jack if
it was all right to put the sawmill here. And they told him, the way we’re going to
put the sawmill, we’ll have a 99-year lease on this property. And he said – and
when we move it, we’re going to move it when we’re finished. But he said,
meantime, you guys will have all the lumber you can buy, he says, and build your
houses. And those are the houses right there, all these houses. Even these ones
here, every one of them, from that sawmill.

...
That creek there that goes there, that’s our borderline for our village, right

there, and this fence. And the way it’s explained to me was the creek was – any
creek that we used for borderline a long time ago is where it’s really important to
us, you see, because we never had no maps or anything. That creek is all this area
here now, and that creek’s running down below that way.19

Elders of the TRTFN testified that, at the time of survey, Billy Williams, who
was the deputy of Chief Taku Jack at the time, confronted surveyors who
arrived and attempted to survey their village.20 It is not clear from the Elders’
testimony or the documentary record whether this confrontation occurred
during the 1899 survey or during a subsequent survey in 1904. Indian
Superintendent Sampson reported that, after this confrontation, Chief Taku
Jack

16 Tabular statement, “Division of lots sold at Public Auction, and [illegible] sale, in the townsite of Atlin and the
Prices realized thereon,” May 17, 1899, BCA, GR-0440, file 5874/99 (ICC Exhibit 1a, pp. 16–20).

17 It is alleged by the TRTFN that Billy Williams may have been also known as Indian Billy. If so, Indian Billy was
referred to in George Dawson’s Survey of northern British Columbia and the Yukon in 1887.

18 R.H.S. Sampson, Indian Superintendent, to W.S. Arneil, Indian Commissioner, April 6, 1949, DIAND, file 801/
30-19-0 (ICC Exhibit 1a, p. 124).

19 ICC Transcript, May 12, 2004 (ICC Exhibit 5a, pp. 3–5, Jackie Williams).
20 ICC Transcript, May 12, 2004 (ICC Exhibit 5a, pp. 7–8, Jackie Williams; pp. 47–49, Antonia Jack). See also

Transcript of interview with Antonia Jack, March 1995 (ICC Exhibit 1a, pp. 305–7); and Transcript of
interview with Jackie Williams, [1995] (ICC Exhibit 1a, p. 293).
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went to the Gold Commissioner then recently established at Atlin, and asked for
some recognition of their right to retain use of the land of their village. It is
reported that the Gold Commissioner gave the Chief a “paper” entitling the Indians
to use the land, and signs were placed on the road leading to the village which
stated the land from a certain point on was “Indian Ground.”21

Elder George Esquiro Sr testified in a 1997 deposition that Chief Taku
Jack’s son, Henry, had told him that for a long time his family had kept a
“paper” given to his father at the time the Atlin people were moved to the
edges of town by white settlers.22 However, he noted that his father did a lot of
travelling, and “in the shuffle it got lost.”23

Land Act, 1897, and Amendments
Surveyor Brownlee surveyed the Atlin townsite pursuant to the 1897 Land Act
and 1899 amendments. Clauses within this Act describe the system a surveyor
is to employ while completing his field book for a survey. In particular, section
4, subsection 12, specifies:

(12) Indian villages or settlements, houses and cabins, fields or other
improvements, shall be carefully noted.24

Concerning the sale of surveyed lands, the 1897 Land Act states:

31. So much of the unappropriated and unoccupied lands of the Province, the
surveys of which have been duly made and confirmed in the British Columbia
Gazette, which are not the sites of towns or the suburbs thereof, nor Indian
settlements, and as are not reserved from sale by the Lieutenant-Governor in
Council, may be classified in the same manner as unsurveyed lands, and purchased
(subject to the provisions of sub-section (c) of sub-section (4) of section 30 of
this Act), at the same price.25

Section 31 of the Land Act was amended in 1899 to state:

31. The public lands of the Province, of which surveys have been made, including
town or city lots, not Indian settlements, and not reserved from sale by the
Lieutenant-Governor in Council, may be directed to be sold by the Lieutenant-
Governor in Council, either by public auction or by tender. Due notice of any such
intended sale shall be given in the British Columbia Gazette.26

21 R.H.S. Sampson, Indian Superintendent, to W.S. Arneil, Indian Commissioner, April 6, 1949, DIAND, file 801/
30-19-0 (ICC Exhibit 1a, p. 124).

22 Transcript of interview with George Esquiro Sr, September 5, 1997 (ICC Exhibit 1a, pp. 323–24).
23 Transcript of interview with George Esquiro Sr, September 5, 1997 (ICC Exhibit 1a, p. 324).
24 Land Act, SBC 1897, c. 113, s. 4 (ICC Exhibit 6b, p. 5).
25 Land Act, SBC 1897, c. 113, s. 31 (ICC Exhibit 6b, p. 15).
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In 1901, the 1899 Lands Act Amendment Act was amended once more to
read:

31. So much of the unappropriated and unoccupied lands of the Province, the
surveys of which have been duly made and confirmed in the British Columbia
Gazette, which are not the sites of towns or the suburbs thereof, nor Indian
settlements, and as are not reserved from sale by the Lieutenant-Governor in
Council, may be classified in the same manner as unsurveyed lands, and purchased
at the same price.27

These provisions were in force when the 1904 survey of the Atlin townsite
took place.

Leasing of Land within Wenah Village Site, 1899–1902
On August 22, 1902, Government Agent J.A. Fraser forwarded to W.S. Gore,
Deputy Commissioner of Lands and Works, a list of land leases, which
included: one lease to the Atlin Lake Lumber Company for a mill site at the
south end of the townsite of Atlin (most probably situated in block 54); one
lease to the Atlin Lumber and Mining Company for another mill site at the
south end of the townsite of Atlin (most probably situated in block 54); and
finally a lease to the British America Corporation for a wharf site at the foot of
Rant Avenue (lot 6353).28 All of the leases were for a term of one year.
Apparently the sawmill leases were entered into on June 30, 1899, and July 1,
1899, respectively, and the rental amounts had been paid through June 30,
1901.29 The wharf lease was entered into on July 1, 1899, and subsequently
cancelled in July 1901, although Fraser’s list includes a notation indicating
that a new wharf lease was to be issued upon return of the cancelled one.30

Survey of Atlin Townsite, 1904
In August 1904, Provincial Land Surveyor T.H. Taylor surveyed and subdivided
a 500-acre addition to the Atlin townsite following the instructions of
Government Agent J.A. Fraser.31 Although most of the additional lots were
located north and east of the town, Taylor also surveyed and subdivided the

26 Lands Act Amendment Act, SBC 1899, c. 38, s. 4 (ICC Exhibit 6c, p. 4).
27 Lands Act Amendment Act, SBC 1901, c. 30, s. 5 (ICC Exhibit 6d, p. 3).
28 Attachment to letter, J.A. Fraser, Government Agent, to W.S. Gore, Deputy Commissioner of Lands and Works,

August 22, 1902, BCA, GR-0440, file 6092/02 (ICC Exhibit 1a, pp. 24–25).
29 Attachment to letter, J.A. Fraser, Government Agent, to W.S. Gore, Deputy Commissioner of Lands and Works,

August 22, 1902, BCA, GR-0440, file 6092/02 (ICC Exhibit 1a, p. 24).
30 Attachment to letter, J.A. Fraser, Government Agent, to W.S. Gore, Deputy Commissioner of Lands and Works,

August 22, 1902, BCA, GR-0440, file 6092/02 (ICC Exhibit 1a, pp. 24–25).
31 T.H. Taylor, PLS, to J.A. Fraser, Gold Commissioner, September 1, 1904, in BCA, BC Department of Lands and

Forests, GR-0440, file 7540/04 (ICC Exhibit 1a, p. 39).
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area south of the lagoon where Brownlee had noted the presence of an
“Indian Village” in 1899. This land became block 52 (lots 1–6), block 53
(lots 1–2), and block 54 of the Atlin townsite.32 Taylor’s survey report noted
that “some of the lots had to be laid out to suit the requirements of present
occupants,” but he was not specific about which lots or occupants he was
referring to.33 

Taylor’s report, field notes, and survey plan do not indicate any Indian
village in the area in which it had been noted by Brownlee in 1899.34

However, his field notes show two houses in block 52, two houses in
block 53, and two sawmills within block 54 (one situated on the northern
part of the lagoon and the other on the southern side).35 These sawmills may
have been the ones previously mentioned as being leased in 1899 by the Atlin
Lake Lumber Company and the Atlin Lumber and Mining Company.
Government Agent J.A. Fraser’s valuations of the new lots included amounts
for improvements in block 52, lots 1, 4, 5, and 6, and block 54.36 In his
accompanying letter, Fraser commented that “all the other items in the
‘Improvements’ column except the Northern Power and Lumber Company are
for dwellings, etc.”37

Taylor left most of the Atlin Lake waterfront unsurveyed. The survey plan
noted that a portion of the waterfront at the northern end of the townsite was
“reserved from alienation”; however, two small lots were surveyed south of
that reserved portion.38 These two lots abutted the lakeshore and were
probably wharfs. One of these lots (lot 6353) is noted in the First Nation’s
claim submission as part of the lands included within its specific claim.39

32 J.H. Brownlee, PLS, Official “Plan of the Provincial Government Townsite of Atlin, Cassiar District, B.C.,”
October 1899 (ICC Exhibit 7b); Natural Resources Canada, Plan 51807, Canada Lands Surveys Records
(CLSR), “Plan of Subdivision of Crown Lands to form an addition to the Town Plot of Atlin, Cassiar District,
B.C.,” surveyed by T.H. Taylor, PLS, September 1904 (ICC Exhibit 7c).

33 T.H. Taylor, PLS, to J.A. Fraser, Gold Commissioner, September 1, 1904, in BCA, BC Department of Lands and
Forests, GR-0440, file 7540/04 (ICC Exhibit 1a, p. 39).

34 T.H. Taylor, PLS, Field notes for “addition to Atlin Town,” August 1904 (ICC Exhibit 7n, pp. 2–4); T.H. Taylor,
PLS, to J.A. Fraser, Gold Commissioner, September 1, 1904, in BCA, BC Department of Lands and Forests, GR-
0440, file 7540/04 (ICC Exhibit 1a, p. 39); Natural Resources Canada, Plan 51807, CLSR, “Plan of Subdivision
of Crown Lands to form an addition to the Town Plot of Atlin, Cassiar District, B.C.,” surveyed by T.H. Taylor,
PLS, September 1904 (ICC Exhibit 7c).

35 T.H. Taylor, PLS, Field notes for “addition to Atlin Town,” August 1904 (ICC Exhibit 7n, pp. 2–4).
36 List of valuations for “Atlin Townsite Addition,” undated, BCA, Department of Lands, Deputy Minister, GR-0440,

vol. 121 (ICC Exhibit 13m, pp. 42–43).
37 J.A. Fraser, Government Agent, Province of British Columbia, to W.S. Gore, Deputy Commissioner of Lands and

Works, August 16, 1905, BCA, Department of Lands, Deputy Minister, GR-0440, vol. 121 (ICC Exhibit 13m,
p. 39).

38 Natural Resources Canada, Plan 51807, CLSR, “Plan of Subdivision of Crown Lands to form an addition to the
Town Plot of Atlin, Cassiar District, B.C.,” surveyed by T.H. Taylor, PLS, September 1904 (ICC Exhibit 7c).

39 TRTFN, “Wenah – A Chronology of the Taku River Tlingit Village Site, Wenah 1898–1997,” September 1997
(ICC Exhibit 2a, p. 17). 
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It is important to note that, at the time of the 1899 and 1904 surveys, the
documentary record does not reveal that there was any communication
between the provincial government or its surveyors and the Department of
Indian Affairs. 

Sale of Lots, 1905
The newly surveyed lots were offered for sale at a public auction on June 29,
1905. There was little interest in the sale, however, and “not more than a half
dozen people were in attendance and they would not buy.”40 Government
Agent J.A. Fraser reported that “only one parcel or lot was sold, viz-Block 54
containing about three acres which was sold to the Northern Power and
Lumber Company.”41 Fraser also mentioned that there were people residing
on the unsold surveyed lots and he recommended that “the three islands lying
in front of the Town be reserved or set aside for public or park purposes.”42

One of these islands, Third Island,43 measured 13.78 acres and was
described as being 4,000 feet due west of the town. Surveyor Taylor’s 1904
survey plan44 does not appear to indicate that he surveyed the three islands.
Third Island had been used as a graveyard by the TRTFN. At the community
session, Elder Jackie Williams stated:

Third Island. Yeah, Third Island. There was an Indian doctor was buried out there,
and like in our history, like when our Indian doctor going to die, he knows it, and
so he choose a place to be cremated and put away. And this is the way Third Island
was, here, right there. That’s where he was buried. Not buried, he was put in a
cabin there and cremated, and he was put in there. Gee, I forget the name of the
person. But, anyway, when they gave us this grave site here, when they gave us that,
the Indian agent told the people, “Move the bones to there.”45

Correspondence Regarding Atlin Band, 1906–12
As noted above, no correspondence has been found indicating any
communication between the provincial government and the Department of
Indian Affairs during and concerning the surveys of the Atlin townsite. The
first documented contact between the Department of Indian Affairs and the

40 J.A. Fraser, Government Agent, to W.S. Gore, Deputy Commissioner of Land and Works, August 16, 1905, in
BCA, GR-0440 file 5874/99 (ICC Exhibit 1a, p. 41).

41 J.A. Fraser, Government Agent, to W.S. Gore, Deputy Commissioner of Land and Works, August 16, 1905, in
BCA, GR-0440, file 5874/99 (ICC Exhibit 1a, p. 41).

42 J.A. Fraser, Government Agent, to W.S. Gore, Deputy Commissioner of Land and Works, August 16, 1905, in
BCA, GR-0440, file 5874/99 (ICC Exhibit 1a, p. 42). 

43 This island, although referred to by the Elders of the Taku River Tlingit, does not form part of the claim.
44 Natural Resources Canada, Plan 51807, CLSR, “Plan of Subdivision of Crown Lands to form an addition to the

Town Plot of Atlin, Cassiar District, B.C.,” surveyed by T.H. Taylor, PLS, September 1904 (ICC Exhibit 7c).
45 ICC Transcript, May 12, 2004 (ICC Exhibit 5a, pp. 104–5, Jackie Williams).
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TRTFN occurred in July 1906, when Inspector of Indian Schools A.H. Green
reported to A.W. Vowell, Indian Superintendent for British Columbia, that “the
Indians at Atlin were asking for a school for their children at that place.”46 In
October of that year, the provincial Government Agent stationed at Atlin, J.A.
Fraser, wrote to Member of Parliament William Sloan, asking what could be
done “to arrange for the education of these Indians.”47 In response to these
requests, the department instructed Superintendent Vowell and Inspector
Green to visit Atlin and report on the situation there, but they were unable to
do so for some time.48

In July 1907, Father Joseph Allard, OMI, established a Roman Catholic
mission in Atlin and a school for the children of the Atlin Band in the “Indian
village.” In a letter to his superior, the Reverend E. Bunoz, Father Allard
described the presence of homes belonging to band members, located [T] “at
the far southern end of town.”49 His journal further notes that [T] “[o]n a
point of land jutting into the bay in Atlin Lake, and separated from the town of
Atlin by a small creek, lived a band of about 80 Tlingit savages.”50 Allard took
up residence in the Indian village. The Atlin Townsite Register shows that he
made payments on lot 5, block 52, beginning August 10, 1910, although the
sale was later cancelled.51

Shortly after Father Allard established a school at Atlin, he began making
appeals to the provincial and dominion governments for financial support. On
January 16, 1908, MP William Sloan forwarded a letter from Allard to Frank
Pedley, Deputy Superintendent General of Indian Affairs, in which Allard
requested support for the “Indian school at Atlin, B.C.” Sloan asked that the
matter be looked at favourably, as “the Indians of Atlin have not received the
same consideration that other portions of British Columbia have.”52 In a
departmental memorandum dated February 11, 1908, Martin Benson, an
official in the department, noted that a letter from Allard to the Premier
(subsequently transferred to the Department of Indian Affairs) was “the first
intimation we have had of the establishment of a Roman Catholic school at this

46 Martin Benson to Deputy Superintendent General of Indian Affairs (DSGIA), February 11, 1908, Library and
Archives Canada (hereafter LAC), RG 10, vol. 6384, file 801-1, pt 1 (ICC Exhibit 13a, p. 1).

47 Martin Benson to DSGIA, February 11, 1908, LAC, RG 10, vol. 6384, file 801-1, pt 1 (ICC Exhibit 13a, p. 1);
see also Frank Pedley to unidentified recipient, April 4, 1908, LAC, RG 10, vol. 6384, file 801-1, pt 1 (ICC
Exhibit 13a, p. 4).

48 Martin Benson to DSGIA, April 21, 1908, LAC, RG 10, vol. 6384, file 801-1, pt 1 (ICC Exhibit 13a, p. 8).
49 J. Allard, OMI, to Rev. E. Bunoz, July 29, 1907, Deschâtelets Archives, Ottawa, W1001 M58 11 (ICC Exhibit 13i,

p. 3 [translation]).
50 Father Joseph Allard, “Twenty-five Years of Missionary Work in the Yukon,” May 12, 1929 (ICC Exhibit 13g,

p. 2 [translation]).
51 Atlin Lot Register, BCA, Department of Lands, GR-2600, vol. 1 (ICC Exhibit 13k, p. 2).
52 William Sloan, House of Commons, to Frank W. Pedley, DSGIA, January 16, 1908, LAC, RG 10, vol. 6384,

file 801-1, pt 1 (ICC Exhibit 13a, p. 3).
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point.”53 Benson also suggested that a report from Superintendent Vowell or
the Inspector of Indian Schools would be required before the request could
be considered further. In April 1908, the citizens of Atlin signed a petition
requesting that their MP, William Sloan, “urge the Dominion Government to
provide the Atlin Indian School” with financial support.54 Sloan forwarded the
petition to Frank Pedley on April 23, 1908.55

The first time a band situated at Atlin is mentioned in the Department of
Indian Affairs Annual Reports pertained to an expenditure of $200 for medical
attendance noted in the 1908 Auditor General’s report.56 

On July 17, 1908, Superintendent A.W. Vowell and Inspector of Indian
Schools A.H. Green visited the school in Atlin and reported that “[t]he school
was carried on in a small cabin, under many difficulties, during the summer
months” for 16 pupils, and that Allard boarded nine pupils during the winter.
They recommended that a boarding school be established in Atlin, rather than
a day school, “[o]wing to the nomadic habits of these Indians.”57 Vowell also
reported that according to Chief Taku Jack there were 86 members living in
Atlin.58 Green later reported that 24 pupils were enrolled in the school.59

On February 5, 1909, Vowell, Indian Superintendent and Indian Reserve
Commissioner for British Columbia, wrote to Pedley, submitting a report of
the work performed by the Indian Reserve Commission in 1908. In his letter,
Vowell stated that surveys of Indian reserves in British Columbia were
hampered:

Owing to the dispute between the Dominion and provincial governments as to the
ultimate reversion of the reserves, the Honourable Chief Commissioner of Lands
has refused to sanction any further allotment of land to the Indians. The work,
therefore, cannot be proceeded with until that question is settled; the greater part
of the surveys, however, can be done as soon as the weather permits.60

53 Martin Benson to DSGIA, February 11, 1908, LAC, RG 10, vol. 6384, file 801-1, pt 1 (ICC Exhibit 13a, p. 1).
54 Petition, c. April 1908, LAC, RG 10, vol. 6384, file 801-1, pt 1 (ICC Exhibit 13a, p. 11).
55 William Sloan, House of Commons, to F.W. Pedley, DSGIA, April 23, 1908, LAC, RG 10, vol. 6384, file 801-1,

pt 1 (ICC Exhibit 13a, p. 16).
56 Canada, Annual Report of the Department of Indian Affairs for the Year Ended March 31, 1908, 1–61 (ICC

Exhibit 12, p. 1).
57 A.W. Vowell, Superintendent of Indian Affairs, BC, and A.H. Green, Inspector of Indian Schools, BC, to

Secretary, Department of Indian Affairs, August 14, 1908, LAC, RG 10, vol. 6384, file 801-1, pt 1
(ICC Exhibit 13a, p. 17). 

58 A.W. Vowell, Superintendent of Indian Affairs, BC, to Secretary, Department of Indian Affairs, August 20, 1908,
LAC, RG 10, vol. 6384, file 801-1, pt 1 (ICC Exhibit 13a, p. 18).

59 A.E. Green, Inspector, British Columbia Inspectorate, to Frank Pedley, DSGIA, April 10, 1909, Canada, Annual
Report of the Department of Indian Affairs for the Year Ended March 31, 1909, 449 (ICC Exhibit 12, p. 6). 

60 A.W. Vowell, Indian Superintendent and Indian Reserve Commissioner for BC, to Frank Pedley, DSGIA,
February 5, 1909, Canada, Annual Report of the Department of Indian Affairs for the Year Ended March
31, 1909, 266 (ICC Exhibit 12, p. 3).
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Vowell’s report included a list “showing work yet to be done in connection
with the Indian Reserve Commission and Surveys in British Columbia.” Listed
under “Bands for which no reserves have hitherto been made” is an entry for
the Atlin Band stating “Reserve required.”61

In March 1909, the department agreed to provide financial support – a
$500 annual salary for Father Allard and $200 for rental of a building – for a
day school in Atlin effective from January 1, 1909.62 It is uncertain exactly
how long support for the school continued, but in his annual report dated
June 1, 1912, Superintendent of Indian Education Duncan Campbell Scott
reported that there were 80 to 90 members of the Atlin Band living at Atlin,
and that the grant for the school there had been withdrawn by the
department.63

On April 13, 1910, Indian Agent G.D. Cox wrote in his annual report on the
affairs of the Stikine Agency:

I cannot ascertain from any one here to what tribe or nation the Indians of this
agency belong. They comprise at present three bands and some of them are to
some extent intermarried with other bands with whom they come in contact.
...
ATLIN BAND.
Reserve – These Indians have no reserve. They make Atlin their headquarters
where most of them have built houses, and where they spend most of their time in
the early part of the summer.
Population.– The population of this band is 86.
...
Buildings – Their buildings are all rather poorly constructed frame houses. In
most cases they are large enough, but have thin walls, being one inch lumber,
nailed on a light frame.64

A census dated March 31, 1910, also notes 86 Indians living at Atlin.65

61 A.W. Vowell, Indian Superintendent and Indian Reserve Commissioner for BC, to Frank Pedley, DSGIA,
February 5, 1909, Canada, Annual Report of the Department of Indian Affairs for the Year Ended March
31, 1909, 267 (ICC Exhibit 12, p. 4).

62 Secretary to A.W. Vowell, Indian Superintendent, March 3, 1909, LAC, RG 10, vol. 6384, file 801-1, pt 1
(ICC Exhibit 13a, p. 26).

63 Duncan C. Scott, Superintendent of Indian Education, to Frank Pedley, DSGIA, June 1, 1912, Canada, Annual
Report of the Department of Indian Affairs for the Year Ended March 31, 1912, 397 (ICC Exhibit 12, p. 18).

64 G.D. Cox, Indian Agent, Stikine Agency, to Frank Pedley, DSGIA, April 13, 1910, Canada, Annual Report of the
Department of Indian Affairs for the Year Ended March 31, 1910, 242–44 (ICC Exhibit 12, pp. 12–14).

65 “Census of Indians and Eskimos – Religions, ages, sexes, births and deaths, by provinces,” March 31, 1910,
Canada, Annual Report of the Department of Indian Affairs for the Year Ended March 31, 1910, 80
(ICC Exhibit 12, p. 10).
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McKenna-McBride Commission, 1912–16
In 1912, the Royal Commission on Indian Affairs for the Province of

British Columbia (also known as the McKenna-McBride Commission) was
established “to settle all differences between the Governments of the
Dominion and the Province respecting Indian lands and Indian Affairs
generally in the Province of British Columbia.”66 In 1914, the Secretary of the
Royal Commission requested information from the Indian Agent of the Stikine
Agency regarding the reserves within his agency of which TRTFN was part.67

In his reply, Indian Agent W. Scott Simpson noted that the Atlin and Teslin
Bands had no reserves, but that “some live at Atlin” and that “[t]he Indians
usually assemble in Atlin during the summer.”68 A year earlier, Simpson, who
had been appointed Indian Agent for the Stikine Agency in 1911,69 submitted
his annual report to the department and described the Atlin Band as follows:

This band is closely allied to the Thlinkit and Tackoo tribes of the coast, and was
originally living in a village near the junction of the Nahlin and Shesley, which form
the Tackoo river. They traded with the coast Indians prior to the influx of miners
into Jouneau, Alaska, which afterwards became their nearest trading point and
place of resort during the summer months, which accounts for the erroneous
statement that they were American Indians. Since the opening of the placer mines
in Atlin, these people moved into that section of the country and have made that
place their rendezvous for the past fifteen years. They earn a living by trapping and
hunting, and occasionally seek employment in the mines. They are said to be good
all-round workmen and are intelligent. A few of them have log cabins, but for the
greater portion of the year they live in open camps and in tents, with a stove in
place of an open camp fire. All the younger members of the tribe speak English
and as a rule are well dressed.70

On February 17, 1915, Secretary A.B. Taylor of the Atlin Board of Trade
wrote to the Royal Commission regarding “the desire of the white inhabitants
to have the natives removed from Atlin townsite.” Taylor suggested that “it
would be to the benefit of both whites and natives that the latter should not be
permitted to continue residence within the town limits, or to establish

66 J.A.J. McKenna and Richard McBride, Memorandum of Agreement, September 24, 1912, in Royal Commission
on Indian Affairs for the Province of British Columbia, Final Report (Victoria, 1916), Book 1, 10–11 (ICC
Exhibit 1a, p. 43).

67 Secretary, [Royal Commission on Indian Affairs for the Province of British Columbia], to Indian Agent, [Stikine
Agency], January 20, 1914, in LAC, RG 10, vol. 11021, file 541B (ICC Exhibit 1a, p. 47). 

68 W. Scott Simpson, Indian Agent, Stikine Agency, to Secretary, Royal Commission on Indian Affairs for the
Province of British Columbia, February 28, 1914, in LAC, RG 10, vol. 11021, file 541B (ICC Exhibit 1a, p. 49).

69 W. Scott Simpson, Indian Agent, to Frank Pedley, April 12, 1912, Canada, Annual Report of the Department of
Indian Affairs for the Year Ended March 31, 1912, 259 (ICC Exhibit 12, p. 21).

70 W. Scott Simpson, Indian Agent, to Frank Pedley, March 31, 1913, Canada, Annual Report of the Department
of Indian Affairs for the Year Ended March 31, 1912, 253 (ICC Exhibit 12, p. 16).
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themselves in close proximity thereto,” in view of “the unfortunate
experience” at other places in the province where natives were allowed to live
near townsites.71 He suggested that a “very suitable” location for a “native
settlement” existed at Five Mile Bay, located about five miles from Atlin,72 and
noted:

The removal of the natives to this or some other location should be effected at an
early date, as the portion of the townsite at present occupied by them is one of the
most desirable localities in the town, and if their occupancy is permitted to
continue much longer we may experience the same difficulties as those other
places referred to.73

Taylor also stated that “the natives did not occupy their present location until
the discovery of gold in the district led to the establishment of the town by the
whites, and the latter are therefore entitled to whatever privileges attach to
prior location.”74

Commissioner D.H. MacDowall visited Atlin on June 16–19, 1915, to meet
with the Atlin and Teslin Bands, as well as with the Atlin Board of Trade.
Representatives of the Board of Trade met with the Commissioner on June 16
and testified that they wanted the Indians moved “to some further spot than
where they are now because where they are now is part of the surveyed town
and we think it is not desirable to have the Indians right what I might call the
center of the town because at some future date the place might be required
for white people.”75 They also testified that the Indians “came and squatted
there when the white men came,” and that “the Indians have been
approached before by the Agent, and they seem to be perfectly willing to move
to some other place as long as they get an Indian reserve.”76 In reply to this
statement, Indian Agent Simpson noted that, in fact, “the Indians here are very
adverse to being removed from their present abode.”77 In contrast to the

71 A.B. Taylor, Secretary, Atlin Board of Trade, to J. Bergeron, Secretary, Royal Commission on Indian Affairs,
February 17, 1915, in BCA, file 8313/12 (ICC Exhibit 1a, p. 50).

72 A.B. Taylor, Secretary, Atlin Board of Trade, to J. Bergeron, Secretary, Royal Commission on Indian Affairs,
February 17, 1915, in BCA, file 8313/12 (ICC Exhibit 1a, p. 51).

73 A.B. Taylor, Secretary, Atlin Board of Trade, to J. Bergeron, Secretary, Royal Commission on Indian Affairs,
February 17, 1915, in BCA, file 8313/12 (ICC Exhibit 1a, p. 51).

74 A.B. Taylor, Secretary, Atlin Board of Trade, to J. Bergeron, Secretary, Royal Commission on Indian Affairs,
February 17, 1915, in BCA, file 8313/12 (ICC Exhibit 1a, pp. 50–51).

75 Transcript of interview with the Atlin Board of Trade, Royal Commission on Indian Affairs for the Province of
British Columbia, June 16, 1915 (ICC Exhibit 1a, p. 52).

76 Transcript of interview with the Atlin Board of Trade, Royal Commission on Indian Affairs for the Province of
British Columbia, June 16, 1915 (ICC Exhibit 1a, p. 53).

77 Transcript of interview with the Atlin Board of Trade, Royal Commission on Indian Affairs for the Province of
British Columbia, June 16, 1915 (ICC Exhibit 1a, p. 55).
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other members of the Board of Trade, Captain R.N. Hawthorn felt that the
Indians were “quite an asset to the place.” He stated:

They have gone to a lot of trouble putting up buildings and they have always
behaved themselves remarkable well and I think it would be very disagreeable for
them if we were to shift them and leave them alone where they would be the target
for a certain number of undesirable white men who would be sure to go and live
alongside of them.78

Commissioner MacDowall noted that, according to maps in the possession of
Government Agent J.A. Fraser,

the Indians houses are mostly located on Lot 5 – there are 3 houses on Lot 6 and
about 2 on Lot 4. On Lot 6 the three Indians who are located there made an
application to purchase but this application has not as yet been acted upon. I
learned further that Lot 5, on which there are some Indian houses, is the private
property of the Rev. Father Bunoz – I believe that Lot was purchased by Father
Allard and was later turned over to Father Bunoz as his private property of the
Roman Catholic Church. Being the private property of Father Bunoz or the Roman
Catholic Church, it is beyond the jurisdiction of this Commission, and we can not
order anyone off private property as they have the same liberty as anyone else.79

The following day, Commissioner MacDowall interviewed the Chief of the
Atlin Band, Taku Jack. Their exchange is quoted at length below:

TAKU JACK (CHIEF) ADDRESSES THE COMMISSION AS FOLLOWS: I want you to explain to me
what it is you want me to do?

MR. COMMISSIONER MACDOWALL: I want you to tell me if you have any special piece of
land that you want the whites kept off so that no white man can settle on it and it
will be kept for the Indians?

THE CHIEF: Do you want to move the Indians anywhere besides this place?

MR. COMMISSIONER MACDOWALL: This Commission has no power to remove the
Indians. Can you show me any special piece of land on this map that you don’t want
the whites to take and that the Indians will have forever?

THE CHIEF: I don’t know anything about a map – I cannot read, and you know how
big this land is and I know it because it belongs to me.

78 Transcript of interview with the Atlin Board of Trade, Royal Commission on Indian Affairs for the Province of
British Columbia, June 16, 1915 (ICC Exhibit 1a, p. 55).

79 Transcript of interview with the Atlin Board of Trade, Royal Commission on Indian Affairs for the Province of
British Columbia, June 16, 1915 (ICC Exhibit 1a, p. 56).
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MR. COMMISSIONER MACDOWALL: We are not here to do you any harm – we are here
to help the Indians and do them good.

THE CHIEF: I am asking you what you going to do for me?

MR. COMMISSIONER MACDOWALL: That is just what I want – I want you to explain to
me what you want?

THE CHIEF: This is the only country we have here – You know how big this British
Columbia is and this all belongs to me and this is my country.

MR. COMMISSIONER MACDOWALL: But you don’t want the whole country do you?

THE CHIEF: I like this country – I was born here and this country belongs to me.

MR. COMMISSIONER MACDOWALL: You don’t want to turn the white men out of the
country do you?

THE CHIEF: No, there is no trouble about the whites – we don’t bother them and they
don’t bother us – we are just like brothers.

MR. COMMISSIONER MACDOWALL: When a white man wants land the first thing he does
is to go to the Government and gets that piece of land. When the Indians want a
piece of land they have to go to the Government and get a title to that piece of land.
If they just go wandering about the country, some day a white man will come in and
take the very piece of land the Indians want – so we want to give the Indians the
first choice so that it will be secured to them.

THE CHIEF: You got no land to give to me – This land belongs to me.

...

THE CHIEF: I don’t quite understand this business – The way I think that you people
are going to try and push us out of this country. I was born here and I was here
before the whites ever came here. I don’t think myself that the whites would try to
make us go a very long way from here, and I don’t think the white men will try and
push us out of here so that the white men cannot see us. Everyone of us used to be
here in this country before the whites came here right in this place ... it is no good
for us to have a piece of land all by ourselves – If you give us people a piece of land
we are not free. This is my own country and I want to keep it. A white man comes
to a creek and gets gold out of that creek after awhile he leaves it and we are sorry
to see the white man go away – but we are not like that – we stay here all the time
because the land is ours. It is no good for us to move out of this place because this
is our country. We gave the names to the places around here and these old names
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came from our old forefathers and they are just named the same to this day – I
don’t think you believe me when I tell you I belong to this place.

MR. COMMISSIONER MACDOWALL: Yes, I believe you belong to this place.

THE CHIEF: Do you know what this lake (Atlin) is called?

MR. COMMISSIONER MACDOWALL: I know it is called Atlin Lake, but I don’t know what
it is called in Atlin?

THE CHIEF: What does Atlin mean?

MR. COMMISSIONER MACDOWALL: I don’t know what it means?

THE CHIEF: Atlin means BIG LAKE, and that is the place where we used to stay – that is
the reason I used to think that the whites were not going to give me any trouble
because they call us after this lake – they call us Atlin Indians because they know
that I belong to this country.80

The Chief did not identify any specific places where the Atlin Band wanted
reserves laid out at that time, but Commissioner MacDowall informed him
that, “[i]f afterwards you talk among yourselves and you come to the
conclusion that you want more land,” he should notify the Indian Agent of the
Band’s wishes. The Chief replied that “Mr. Simpson knows where we are now
and this is our country.”81 On the same day, Commissioner MacDowall
interviewed translator Edgar Sidney regarding the wishes of the Teslin Band.
Sidney replied that “[t]he Indians want to be free in the country and they
think if they take or ask for a piece of land that it will be no good for them.”82

A second version of the Royal Commission proceedings was recounted in a
letter by the former Indian Agent Harper Reed in 1961. Reed, who was
attached to the Stikine Agency during the late 1920s, stated:

The Indian Reserve Royal Commission held sittings here on Reserves & after
several small areas were granted they obtained a large tract of lake shore called 5
Mile Reserve. None of the Indians really wished or wanted it. Chief Taku Jack at the
close of sittings was asked if he wished to have their Atlin Fish Camp where they all

80 Transcript of interview with Chief Taku Jack, Atlin Band of Indians, Royal Commission on Indian Affairs for the
Province of British Columbia, June 17, 1915 (ICC Exhibit 1a, pp. 57–60).

81 Transcript of interview with Chief Taku Jack, Atlin Band of Indians, Royal Commission on Indian Affairs for the
Province of British Columbia, June 17, 1915 (ICC Exhibit 1a, pp. 65–66).

82 Transcript of interview with Edgar Sidney, Royal Commission on Indian Affairs for the Province of British
Columbia, June 17, 1915 (ICC Exhibit 1a, p. 67).
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met made into a Reserve. He said “why” that our groun [sic] now – we live there
now & our houses there & we don’t need Reserves for all Country ours now.83

On June 18, 1915, the Commissioners inspected Five Mile Point and
ordered an estimate of the cost of a survey “of about 1,800 acres at this point
which would be suitable for the Indians.”84 It may be noted that the Atlin
Board of Trade had suggested this same site as a possible point to which the
Indians living in the town of Atlin could be removed.85

Indian Agent Simpson met with the Commissioners in Victoria on
January 8, 1916. In the discussion concerning the Stikine Agency, Simpson
identified on a map for the Commissioners “certain tracts of land that have
been applied for by the Chief of the Atlin Band, Taku Jack.”86 Eight of these
applications were for land within British Columbia, and one was for land
within the Yukon Territory. Included among these applications was one for a
reserve at Five Mile Point, although the Agent did not specifically note that the
Chief had requested this land. Simpson noted that Government Agent J.A.
Fraser had already posted a notice at Five Mile Point “prohibiting white
people from trespassing” on it.87 Although he was given an opportunity to
mention any other matters, Simpson did not mention that the Atlin Indians
lived within the Atlin townsite, or suggest that the land they lived on there
should be reserved for them.88

Creation of Reserves for the Atlin-Teslin Band, 1916
Following their visit to Atlin, the Royal Commission issued a report on the
Stikine Agency and issued minutes of decision setting aside nine reserves for
the “Atlin (Teslin Lake) Band.” The report noted that “heretofore no
provisions in the way of Reserves has been made for the Indian population of
this Northern region, owing to there having been until of late years
comparatively little advance of white settlement therein.”89 Although this

83 Memo of Harper Reed, ex-Indian Agent, January 24, 1961, DIAND, Yukon Regional Office, file 30-1-19
(ICC Exhibit 1a, pp. 200–1).

84 Notes by Commissioner D.H. MacDowall, Royal Commission on Indian Affairs for the Province of British
Columbia, June 18, 1915 (ICC Exhibit 1a, p. 70).

85 A.B. Taylor, Secretary, Atlin Board of Trade, to J. Bergeron, Secretary, Royal Commission on Indian Affairs,
February 17, 1915, in BCA, file 8313/12 (ICC Exhibit 1a, p. 51); Transcript of interview with the Atlin Board of
Trade, Royal Commission on Indian Affairs for the Province of British Columbia, June 16, 1915 (ICC
Exhibit 1a, p. 53).

86 Transcript of interview with Indian Agent W. Scott Simpson, Royal Commission on Indian Affairs for the
Province of British Columbia, January 18, 1916 (ICC Exhibit 1a, p. 77).

87 Transcript of interview with Indian Agent W. Scott Simpson, Royal Commission on Indian Affairs for the
Province of British Columbia, January 18, 1916 (ICC Exhibit 1a, p. 78).

88 Transcript of interview with Indian Agent W. Scott Simpson, Royal Commission on Indian Affairs for the
Province of British Columbia, January 18, 1916 (ICC Exhibit 1a, pp. 76–86).
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statement may have been true for most of the agency, Atlin had experienced a
huge influx of settlers in 1898, 18 years earlier. The minutes of decision,
dated April 28, 1916, confirmed all eight of the BC reserves suggested by
Indian Agent Simpson, as well as an additional three-acre reserve covering the
graveyard near Atlin.90 In 1949, Indian Superintendent Sampson noted that
“[t]he Indian graveyard [IR 4] located a half mile south of the present village
was used for the burial of Indians long before 1900.”91 No reserves were
made for the land occupied by the Atlin Indians within the Atlin townsite at
this time.

Confirmation of Reserves by Ditchburn and Clark, 1923–24
Following the Royal Commission’s Report in 1916, W.E. Ditchburn and J.W.
Clark were appointed to represent the dominion and provincial governments,
respectively, to review and adjust jointly the reserves set out in that report.
Provincial Order in Council 911, dated July 25, 1923, and Dominion Order in
Council 1265, dated July 19, 1924, confirmed the Report of the Royal
Commission of Indian Affairs, as amended by W.E. Ditchburn and J.W. Clark.92

No changes were made to the existing reserves confirmed in 1916 for the
“Atlin (Teslin Lake)” Band, and no new reserves were created for them at that
time. The nine reserves were first surveyed for the Band in 1928 and 1930.93

Status of “Indian Town,” 1928–29
Although reserves were set aside for the Atlin Indians, they apparently
continued to reside in Indian Town. W.E. Ditchburn, the Indian Commissioner
for British Columbia, wrote to Indian Agent Harper Reed on December 4,
1928, apparently in response to a letter from Reed “reporting that a number
of Indians had buildings on Atlin Townsite, and stating that they wished to
know what standing they have with regard to the ownership of the land so
occupied.”94 This letter is the first indication that the band members living

89 Royal Commission on Indian Affairs for the Province of British Columbia, Final Report (Victoria, 1916)
(ICC Exhibit 1a, p. 90).

90 “New Reserves: Stikine Agency,” in Royal Commission on Indian Affairs for the Province of British Columbia,
Final Report (Victoria, 1916) (ICC Exhibit 1a, pp. 91–92).

91 W.S. Arneil, Indian Commissioner, to C.E. Harper, Superintendent of Lands, June 16, 1949, DIAND, file 801/30-
19-0 (ICC Exhibit 1a, p. 129).

92 BC Order in Council 911, July 25, 1923, no file reference available (ICC Exhibit 1a, pp. 94–98); Order in
Council 1265, July 19, 1924, no file reference available (ICC Exhibit 1a, pp. 99–103).

93 Canada, Department of Mines and Resources, Indian Affairs Branch, Schedule of Indian Reserves in the
Dominion of Canada, Part 2: Reserves in the Province of British Columbia, March 31, 1943 (ICC Exhibit 1a,
p. 109).

94 W.E. Ditchburn, Indian Commissioner for BC, to Harper Reed, Indian Agent, December 4, 1928, DIAND,
file 991/30-19 (ICC Exhibit 1a, p. 104).
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within Atlin had become aware of the uncertain title to the land they occupied.
In his letter, Ditchburn stated:

[L]egally the Indians have no standing in the Atlin Townsite, where they have built
houses on land that does not belong to them, and in view of the possibility of
private parties purchasing the land the Indians would, undoubtedly, have to move
off. There is therefore one of two proceedings they should follow. First, that they
should purchase the land they have been occupying, or second, move to the
Reserve at Five Mile Point, which has been allotted for their use and has been
surveyed. From a Departmental standpoint, it would be more preferable if these
Indians moved to their Reserve, though there is nothing to prevent them
purchasing land in the Townsite.95

Ditchburn instructed Reed to “ascertain the prices of the Lots the Indians are
occupying and then notify the Indians in the matter.”96 In closing, Ditchburn
remarked:

I note your statement that the Indians were occupying this land before the Townsite
was surveyed, but information I have obtained from the Provincial Lands Branch
leads me to believe that this was not the case, because Mr. Graham who was
Government Agent at Atlin when the Townsite was established and laid out the
same, would have made some mention of Indian occupancy of a portion of it.97

However, an official plan of Atlin completed by Brownlee in October 1899
indicates an Indian village. 

Indian Agent Reed later contacted Government Agent Munroe in Atlin
regarding the “Atlin Indian Town.” In a letter to Indian Commissioner
Ditchburn dated April 25, 1929, Reed reported that, according to Munroe, a
“Provincial Government Land ruling” would not allow him “to ‘sell’ town lots
to Indians,” and had asked “that the matter be allowed to rest for the time
being.”98 Reed remarked that, “upon looking over some Maps of the
Townsite, one was found that did not include this area, now known as Indian
Town, which might go to show, that it was an addition to the Townsite

95 W.E. Ditchburn, Indian Commissioner for BC, to Harper Reed, Indian Agent, December 4, 1928, DIAND,
file 991/30-19 (ICC Exhibit 1a, p. 104).

96 W.E. Ditchburn, Indian Commissioner for BC, to Harper Reed, Indian Agent, December 4, 1928, DIAND,
file 991/30-19 (ICC Exhibit 1a, p. 104).

97 W.E. Ditchburn, Indian Commissioner for BC, to Harper Reed, Indian Agent, December 4, 1928, DIAND,
file 991/30-19 (ICC Exhibit 1a, p. 104).

98 Harper Reed, Indian Agent, to W.E. Ditchburn, Indian Commissioner for BC, April 25, 1929, DIAND, file 991/
30-19 (ICC Exhibit 1a, p. 105).
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proper.”99 Indian Agent Reed concluded by stating that the matter was being
left “in abeyance, for future attention, as requested.”100

Conveyance of Reserve Land to Dominion Government, 1938
On July 29, 1938, the provincial government passed Order in Council 1036,
which conveyed Indian lands “to His Majesty the King in the right of the
Dominion of Canada in trust for the use and benefit of the Indians of the
Province of British Columbia.”101 The attached schedule included the nine
reserves for the “Atlin (Teslin Lake)” Band which appear in earlier schedules,
although the acreages differ in some cases.102 In 1943, the Indian Affairs
Branch of the Department of Mines and Resources published a “Schedule of
Indian Reserves in the Dominion of Canada,” which included all nine of the
reserves conveyed to the dominion by the province in 1938.103

DIA Attempts to Acquire Atlin Village Site
Block 52, 1945–49
Governmental officials acknowledged in departmental correspondence that
the Tlingit people did indeed use their village site as a summer camp prior to
the arrival of non-Aboriginal settlers. On April 3, 1945, Indian Agent R.H.S.
Sampson wrote to D.M. MacKay, Indian Commissioner for British Columbia,
that, “[b]efore the coming of white men to Atlin the Indians used their present
village site as a summer camp and when the townsite was surveyed the Indian
camp was included in the townsite area. This occurred prior to the
establishing of Indian Reserves and apparently no recognition of the Indians’
holdings was made.”104 Sampson supported the notion of moving the Indians
to Five Mile Point (IR 3) as possibly a “post-war improvement project.”105

The purpose of the letter was to ask the department to provide him with
instructions should the Indians remain in the Atlin townsite. MacKay replied
that “in my opinion the Indian settlement should have been excluded from the
survey in the first place.”106 MacKay also indicated that he doubted that the

99 Harper Reed, Indian Agent, to W.E. Ditchburn, Indian Commissioner for BC, April 25, 1929, DIAND, file 991/30-19
(ICC Exhibit 1a, p. 105).

100 Harper Reed, Indian Agent, to W.E. Ditchburn, Indian Commissioner for BC, April 25, 1929, DIAND, file 991/30-19
(ICC Exhibit 1a, p. 105).

101 Order in Council 1036, July 29, 1938 (ICC Exhibit 1a, p. 106).
102 Order in Council 1036, July 29, 1938 (ICC Exhibit 1a, p. 108).
103 Canada, Department of Mines and Resources, Indian Affairs Branch, Schedule of Indian Reserves in the

Dominion of Canada, Part 2: Reserves in the Province of British Columbia, March 31, 1943 (ICC Exhibit 1a,
p. 109).

104 R.H.S. Sampson, Indian Agent, to D.M. MacKay, Indian Commissioner for BC, April 3, 1945, DIAND, BC Regional
Office, file 991/30-19 (ICC Exhibit 1a, p. 111).

105 R.H.S. Sampson, Indian Agent, to D.M. MacKay, Indian Commissioner for BC, April 3, 1945, DIAND, BC Regional
Office, file 991/30-19 (ICC Exhibit 1a, p. 112).
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Indians could be persuaded to move five miles away from town, and suggested
exploring the possibilities of having the area established as a reserve.107 Upon
receiving instructions from the department, Sampson wrote to G.H. Hallet,
Government Agent, on March 7, 1946, and asked whether the provincial
Lands Department would consider allowing his department to acquire land
for the use of the Atlin-Teslin Lake Band.108 Sampson explained that land was
required to establish an Indian reserve for the use of the Band because, “from
information secured from long time residents of Atlin, the Indians had a camp
on the ground they currently occupy, at the time the town of Atlin was first
surveyed, and it is felt that some recognition of the Indian’s right to ownership
of the ground should have been given, rather than including the area in a
survey of the townsite.”109 In a brief reply on June 21, 1946, Hallet stated that
the “Superintendent of Lands has given great consideration to your request,
has received the views of the Atlin District Board of Trade, Etc. and finds that it
is not considered in the public interest to entertain the application.”110 

Two years later, on February 25, 1948, Indian Agent Sampson continued to
pursue the issue of improving living conditions of the Indians. He wrote to
Hallet’s successor, A.E. Roddis, Land Commissioner, Atlin District, to suggest a
way of improving the appearance of the townsite without removing the Indians
to another location. Sampson suggested that the Department of Lands
consider taxing the Indians holding property in “Indian Town.” His goal was
to establish title to land for the individual Indian landholders so that the
department “would be in a position to help the Indians improve their
dwellings, and surroundings.”111 He advised that, as the Indians lacked
secure title to the land, they were not inclined to make improvements. He
suggested building new houses to replace those in dilapidated condition.
Furthermore, he stated:

It is realized that the question of responsibility for indigents arises immediately the
homes are taxed, and the Indians thereby become tax-payers, but I feel that if the
Provincial Government were to grant the Indians the opportunity of securing title to

106 D.M. MacKay, Indian Commissioner for BC, to R.H.S. Sampson, Indian Agent, May 4, 1945, DIAND, Yukon
Regional Office, file 30-1-9, vol. 1 (ICC Exhibit 1a, p. 113).

107 D.M. MacKay, Indian Commissioner for BC, to R.H.S. Sampson, Indian Agent, May 4, 1945, DIAND, Yukon
Regional Office, file 30-1-9, vol. 1 (ICC Exhibit 1a, p. 113).

108 R.H.S. Sampson, Indian Agent, to G.H. Hallet, Government Agent, March 7, 1946, BC Department of Lands and
Forests, file 0114454, and DIAND, BC Regional Office, file 30-1-19, vol. 1 (ICC Exhibit 1a, p. 114).

109 R.H.S. Sampson, Indian Agent, to G.H. Hallet, Government Agent, March 7, 1946, BC Department of Lands and
Forests, file 0114454, and DIAND, BC Regional Office, file 30-1-19, vol. 1 (ICC Exhibit 1a, p. 115).

110 G.H. Hallet, Government Agent, to R.H.S. Sampson, Indian Agent, June 21, 1946, DIAND, BC Regional Office,
file 30-1-19, vol. 1, located at DIA’s Whitehorse Office (ICC Exhibit 1a, p. 116).

111 R.H.S. Sampson, Indian Agent, to A.E. Roddis, Land Commissioner, Atlin District, February 25, 1948, DIAND,
BC Regional Office, file 30-1-19, vol. 1, located at DIA’s Whitehorse Office, (ICC Exhibit 1a, p. 117).
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their property, co-operating with this Department in an effort to raise the living
standards of this group, my Department might be willing to undertake the
responsibility of the welfare of indigents for stated period of time.112 

Sampson requested that the matter be taken up with the Department of Lands.
However, Roddis only acknowledged receipt of the letter on March 11, 1948,
and stated that a reply would come once the matter had been considered.113

In another letter also dated February 25, 1948, Sampson advised W.S.
Arneil, Indian Commissioner, that the Indians did not agree to the suggestion
of moving to Five Mile Point IR 3.114 Sampson stated that the department
could not secure title to the land in the Atlin townsite since the BC Land Act
prohibited the purchase of Crown land by an Aboriginal and suggested: “the
Provincial authorities should either grant the property to the Indians as an
Indian Reservation, or give them the opportunity of securing title.”115 Arneil
replied on April 29, 1948; he was not able to obtain concessions from the
province, he wrote, and the province had reiterated its position that it was in
the public interest to remove the Indians to a reserve outside of the town.116

A year later, on April 26, 1949, Indian Superintendent Sampson117

reported that another meeting had taken place with members of the Atlin
Band to discuss their removal to Five Mile Point IR 3.118 At the meeting, Chief
Henry Taku Jack refused to move and provided Sampson with eight reasons
for the refusal. These reasons included: a permanent camp existed before the
arrival of settlers; land should have been set aside for them at the time of the
Royal Commission; they had remained undisturbed for the 50-year duration of
the non-Aboriginal settlement; they spent their earnings in the town of Atlin;
they had never asked for special concessions because of Indian status; their
cost of living would increase at Five Mile Point; they would not be able to send
their children to school; and the Roman Catholic Mission was established in
the Indian village.119 

112 R.H.S. Sampson, Indian Agent, to A.E. Roddis, Land Commissioner, Atlin District, February 25, 1948, DIAND,
BC Regional Office, file 30-1-19, vol. 1, located at DIA’s Whitehorse Office (ICC Exhibit 1a, pp. 117–18).

113 A.E. Roddis, Land Commissioner, Atlin District, to R.H.S. Sampson, Indian Agent, March 11, 1948, DIAND,
BC Regional Office, file 30-1-19, vol. 1, located at DIA’s Whitehorse Office (ICC Exhibit 1a, p. 120).

114 R.H.S. Sampson, Indian Agent, to W.S. Arneil, Indian Commissioner, February 25, 1948, DIAND, BC Regional
Office, file 30-1-19, vol.1, located at DIA’s Whitehorse Office (ICC Exhibit 1a, p. 119).

115 R.H.S. Sampson, Indian Agent, to W.S. Arneil, Indian Commissioner, February 25, 1948, DIAND, BC Regional
Office, file 30-1-19, vol.1, located at DIA’s Whitehorse Office (ICC Exhibit 1a, p. 119).

116 W.S. Arneil, Indian Commissioner, to R.H.S. Sampson, Indian Agent, April 29, 1948, DIAND, BC Regional
Office, file 30-1-19, vol.1, located at DIA’s Whitehorse Office (ICC Exhibit 1a, p. 121).

117 It appears that Sampson’s title changed from Indian Agent to Indian Superintendent sometime between 1948
and 1949.

118 R.H.S. Sampson, Indian Agent, to W.S. Arneil, Indian Commissioner, April 26, 1949, DIAND, BC Regional
Office, file 30-1-19, vol.1, located at DIA’s Whitehorse Office (ICC Exhibit 1a, p. 123).

119 R.H.S. Sampson, Indian Agent, to W.S. Arneil, Indian Commissioner, April 26, 1949, DIAND, BC Regional
Office, file 30-1-19, vol.1, located at DIA’s Whitehorse Office (ICC Exhibit 1a, pp. 123–24).
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In support of the Indian refusal to move, Sampson reported at great
length:

Careful enquiry was made into the statement that these people had actually
occupied the land of their village before the coming of the white man, and the
following facts were brought out: 

(1) As stated above, the village was a permanent camp know as “Weynah” in the
Tlinkit tongue. From this camp parties hunted into Fourth of July Creek, Surprise
Lake, north up Atlin Lake, west to Taku Arm, etc., and had regular fishing camps in
these areas to which they dispersed at regular seasons. It was also a fish-curing
and storage point.

(2) At the time of arrival of the first white surveyor at the site of the present town of
Atlin the Indians had brush huts, or wigwams, on the actual “Indian Town” section
of the Atlin Townsite. As the surveyors went to work cutting lines through the
Indian’s village an Indian named Billy Williams protested to the head surveyor
about  d is turbing  the ir  camp, but  was  forced to  re treat  wi thout  any
acknowledgement of the Indian’s rights because he was alone. The remaining
Indians were away on their usual spring hunt. On his return from the hunt Chief
Taku Jack went to the Gold Commissioner then recently established at Atlin, and
asked for some recognition of their right to retain use of the land of their village. It
is reported that the Gold Commissioner gave the Chief a “paper” entitling the
Indians to use the land, and signs were placed on the road leading to the village
which stated the land from a certain point on was “Indian Ground.” These signs
were later burned during a fire at the nearby sawmill.

(3) No white ever had a building on the ground until 1905, but Indian homes were
started shortly after 1900 when the sawmill opened in town.

(4) The Indian graveyard located a half mile south of the present village was used
for the burial of Indians long before 1900. Indian Burials at that time were made in
burned-out cottonwood logs for coffins, the remains of which may still be seen.
This fact establishes beyond any doubt that the Indians had an established camp at
the location of their village.

In Addition:

(1) No official notice has ever been received by the Indians either individually, or
as a Band, that the land upon which they have lived for generations is not their
own, or that no improvements might be made to their dwellings.

(2) At the time of Gold Commissioner J.A. Fraser’s appointment at Atlin officials of
the White Pass Railway Company wished to secure the Indians’ land, but it was not
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granted because the Gold Commissioner respect the “paper” the Indian Chief had
in his possession, and which was shown to the Commissioner by the Chief.
(Unfortunately this possibly important paper cannot be located, – it has not been
seen since the death of Chief Taku Jack, but a copy may be in Provincial
Government records.)120

Indian Commissioner Arneil, in turn, wrote to C.E. Hopper, Superintendent
of Lands, summarizing the reasons his department believed the Indians
should be able to remain at the village near the townsite and stating that the
department had gone as far as possible to persuade the Indians to move to the
reserve. Arneil indicated that Indian Superintendent Sampson had held private
discussions with a few Atlin residents and the only objection they had was that
the Indians’ houses were unsightly from a tourist point of view.121 Arneil
further advised:

If the Atlin Board of Trade would agree to the permanent establishment of this
group on the townsite and if the Province would sell us the land required, this
Department would undertake to improve the housing conditions. If this suggestion
is not acceptable to any of the parties concerned it would appear there is nothing
this Department can do to meet the wishes of the Atlin Board of Trade.122

Block 52, Lots 1–6, Atlin District, 1950–54
In July 1949, provincial land grants were issued to Mr Ross Peebler123 for
lots 4 and 6, block 52, and to Mr Frederick Ackles124 for lot 5, block 52.
Despite the lots being sold, Indian Commissioner Arneil continued to pursue
the possibility of acquiring the remaining lots within block 52 for the Atlin
Band. On November 28, 1950, he applied to the Superintendent of Lands in
Victoria to purchase lots 2 and 3, block 52, in the Atlin District.125 In May
1951, correspondence indicates that negotiations with the province to
purchase lands had been unsuccessful.126 Two years later, Arneil reapplied to

120 R.H.S. Sampson, Indian Superintendent, to W.S. Arneil, Indian Commissioner, April 26, 1949, DIAND, BC
Regional Office, file 801/30-19-0 (ICC Exhibit 1a, pp. 124–25).

121 W.S. Arneil, Indian Commissioner for BC, to C.E. Hopper, Superintendent of Lands, June 16, 1949, DIAND, BC
Regional Office, file 30-1-19 (ICC Exhibit 1a, p. 130).

122 W.S. Arneil, Indian Commissioner for BC, to C.E. Hopper, Superintendent of Lands, June 16, 1949, DIAND, BC
Regional Office, file 30-1-19 (ICC Exhibit 1a, p. 130).

123 Historical search form for block 52, lots 4 and 6, Atlin Townsite, Cassiar District, Plan 1294, Land Titles Office,
Prince Rupert (ICC Exhibit 10a, pp. 1–9).

124 Historical search form for block 52, lot 5, Atlin Townsite, Cassiar District, Plan 1294, Land Titles Office, Prince
Rupert (ICC Exhibit 10b, pp. 1–13).

125 W.S. Arneil, Indian Commissioner for BC, to Superintendent of Lands, Department of Lands and Forests,
November 28, 1950, DIAND, BC Regional Office, file 991/30-19, vol. 2 (ICC Exhibit 1a, p. 131).

126 W.S. Arneil, Indian Commissioner for BC, to F.A. Clark, Superintendent, Indian Agency, May 18, 1951, DIAND,
BC Regional Office, file 991-30-19, vol. 2 (ICC Exhibit 1a, p. 133).
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the provincial Department of Lands and Forests to purchase lots 2 and 3 and
to add lot 1:

You will recall that during 1950 negotiations were being carried out with a view to
our purchase Lots 1, 2, and 3, Block 52, Atlin Townsite, from your Department for
use as an Indian Reserve. These negotiations ceased, when by executive order, no
further Provincial lands could be purchased by our Department. With the
rescinding of this order, we wish to re-apply to purchase the above-mentioned
lots.127 

On the same day, Indian Commissioner Arneil wrote to Ross Peebler, the new
landholder of lots 4 and 6, block 52, asking him to forward his asking price
to the department for its consideration.128 RCMP Constable Mercer was asked
by Arneil to interview Joseph Yonaites, the new landholder of lot 5,
block 52,129 and, shortly thereafter, Mercer responded to say that both
Yonaites and Peebler were asking for an “absurd figure” after consulting one
another.130 Yonaites offered to sell his lot for $1,500 while Peebler asked for
$3,000 for his two lots; according to Mercer, these prices were too high
considering that the lots were undeveloped.131 Mercer also noted that the
non-Indian owners were not anxious to see the Indians remain in town, and,
since they knew it was the government wishing to purchase the land, they
would ask for a high selling price.132 It appears the exorbitant asking prices
for lots 4, 5, and 6 put the matter in abeyance for a short period of time.

A few months later, on July 5, 1954, R.E. Burns, Superintendent of Lands,
Department of Lands and Forests, wrote to Indian Commissioner Arneil
stating that the province would not entertain any further applications from the
Indian Affairs Branch to purchase lots 1, 2, and 3, block 52; however,
“applications to lease any of such lands” would be considered.133 Two days
later, Arneil advised Burns that the branch would not consider leasing the
three lots but suggested a land exchange: “I should appreciate being advised if

127 W.S. Arneil, Indian Commissioner for BC, to Superintendent of Lands, Department of Lands and Forests,
October 21, 1953, DIAND, BC Regional Office, file 991/30-19, vol. 2 (ICC Exhibit 1a, p. 134).

128 W.S. Arneil, Indian Commissioner for BC, to Ross R. Peebler, October 21, 1953, DIAND, BC Regional Office,
file 991/30-19, vol. 2 (ICC Exhibit 1a, p.135).

129 W.S. Arneil, Indian Commissioner for BC, to Constable Mercer, RCMP Detachment, October 21, 1953, DIAND,
BC Regional Office, file 991/30-19, vol. 2 (ICC Exhibit 1a, p. 136). Note: F. Ackles sold the lot to J. Yonaites on
August 2, 1949, Certificates of Abstract Title for lot 5, block 52, September 10, 1986 (ICC Exhibit 1b, p. 2).

130 R.J. Mercer, Constable, RCMP, to W.S. Arneil, Indian Commissioner for BC, November 13, 1953, DIAND, Yukon
Regional Office, file 991/30-19, vol. 2 (ICC Exhibit 1a, p. 138).

131 R.J. Mercer, Constable, RCMP, to W.S. Arneil, Indian Commissioner for BC, November 13, 1953, DIAND, Yukon
Regional Office, file 991/30-19, vol. 2 (ICC Exhibit 1a, p. 138).

132 R.J. Mercer, Constable, RCMP, to W.S. Arneil, Indian Commissioner for BC, November 13, 1953, DIAND, Yukon
Regional Office, file 991/30-19, vol. 2 (ICC Exhibit 1a, pp. 138–39).

133 R.E. Burns, Superintendent of Lands, Department of Lands and Forests, to W.S. Arneil, Indian Commissioner
for BC, July 5, 1954 (ICC Exhibit 1a, p. 140).
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you would consider an exchange of Indian Reserve lands for Provincial Crown
lands presently occupied by Indians.”134

On July 26, 1954, Arneil further elaborated to Burns that departmental
officials had held a meeting with the Atlin Board of Trade at which its
objections “to the residence of the Indians in the townsite were largely
overcome” and that the department would like to purchase lots 1, 2, and 3
from the province.135 

Proposed Hydroelectric Project, 1955
The purchase of additional lands within the townsite of Atlin for the TRTFN
was put into question soon afterward because of a plan to construct a
hydroelectric project. On August 29, 1955, the federal MP for Prince Rupert,
Edward T. Applewhaite, wrote to J.W. Pickersgill, Minister of Citizenship and
Immigration, advising him that the proposed project would flood the section
of Atlin known as “Indian Town,” and that the department should seek
compensation for the Indians “on exactly the same basis as the whites with the
exception of course that no allowance should be made for land values which
they don’t own.”136 Applewhaite also suggested that the department acquire
additional land for the displaced residents who had been living there since
“time immemorial.”137

On September 16, 1955, Indian Commissioner Arneil wrote to the Indian Affairs
Branch:

Our negotiations with the Provincial Department of Lands, in an endeavour to
purchase the present land occupied by Indians in the Atlin townsite, is still very
much a live issue and has been discussed with the Deputy Minister of Lands a
number of times during the past year, with a request that Cabinet reconsideration
be given to make the occupied lands available for sale to this Branch to be created
an Indian Reserve. To date, the executive order forbidding the sale of Provincial
lands for Indian Reserve purposes has not been rescinded, neither has advice been
received that our application has again been refused. It may well be that the matter
shall now be deferred, pending the selection of a new site following the advent of
the hydro-electric development project. I might add that presently another
application is before the Provincial Cabinet covering the purchase of a parcel of
land at Pendleton Bay for the creation of an Indian Reserve at that point, and

134 W.S. Arneil, Indian Commissioner for BC, to R.E. Burns, Superintendent of Lands, July 7, 1954, no
file reference available (ICC Exhibit 1a, 141).

135 W.S. Arneil, Indian Commissioner for BC, to R.E. Burns, Superintendent of Lands, July 26, 1954, no file
reference available (ICC Exhibit 1a, p. 143).

136 E.T. Applewhaite, MP, to J.W. Pickersgill, Minister of Citizenship and Immigration, DIAND, Yukon Regional
Office, file 30-1-19 (ICC Exhibit 1a, p. 147).

137 E.T. Applewhaite, MP, to J.W. Pickersgill, Minister of Citizenship and Immigration, August 29, 1955, DIAND,
Yukon Regional Office, file 30-1-19 (ICC Exhibit 1a, p. 146).

!ICCP.21_reports.book  Page 181  Tuesday, December 9, 2008  2:54 PM



INDIAN CLAIMS COMMISSION PROCEEDINGS

182

favourable consideration is anticipated. In the writer’s opinion, the Pendleton Bay
application [has] less merit than the Atlin application where the Atlin Indians have
been in continuous occupation since long before Atlin Townsite was ever
planned.138

Examinat ion of  the his torical  record does not  show any further
correspondence regarding the proposed hydroelectric project. However, it is
important to note that, as late as 1955, provincial law prohibited the sale of
lands for Indian reserve purposes. 

Exchange and Surrender of Reserve Land, 1958–63
On April 30, 1958, Indian Superintendent W.G. Jutras wrote to Indian
Commissioner Arneil resurrecting the proposal to acquire lots 1, 2, and 3 of
block 52 in exchange for the surrender of a portion of reserve land. Jutras
described the events of a meeting of the Atlin-Teslin Band held on April 24,
1958:

The Band at that meeting agreed to an exchange of lands. It was thought that the
Province may be prepared to consider such a plan since it would not conflict with
the Executive Order forbidding the sale of Provincial Lands for Reserve purposes.
If the parcel now occupied by the Indians could be made into a Reserve, the Band
would relinquish one of their present reserves in favour of the Province.139

The department also obtained information on owners of the lots within
block 52 – lots 4, 5, and 6 – that it wished to purchase. In June 1958, Jutras
visited Government Agent L. Sands, and shortly thereafter wrote to Sands
inquiring about the ownership of two other parcels of land bordering blocks
52 and 53, identified as “Anaconda” and “Copper Queen.”140 In reply, Sands
informed Jutras the property south and adjoining blocks 52 and 53
(lot 6351) were owned by Harper Reed, the former Indian Agent.141 Reed
had received a Crown grant for the property on July 11, 1952.142

138 W.S. Arneil, Indian Commissioner for BC, to Indian Affairs Branch, September 16, 1955, no file reference
available (ICC Exhibit 1a, pp. 151–52).

139 W.G. Jutras, Indian Superintendent, to Indian Commissioner for BC, April 30, 1958, DIAND, Yukon Regional
Office, file 30-1-19 (ICC Exhibit 1a, p. 158).

140 W.G. Jutras, Indian Superintendent, Yukon Agency, to L. Sands, Government Agent, June 25, 1958, no file
reference available (ICC Exhibit 1a, p. 160).

141 L. Sands, Government Agent, to W.G. Jutras, Indian Superintendent, July 2, 1959, no file reference available
(ICC Exhibit 1a, p. 161).

142 Land Registry Documents for district lot 6351, Cassiar District, Land Titles Office, Prince Rupert (ICC
Exhibit 10g).
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On November 14, 1958, the department again raised the possibility of
acquiring title to lots 1, 2, and 3 in block 52 from the province. In a letter to
C.T.W. Hyslop, Superintendent of Lands, Indian Commissioner Arneil stated:

In again renewing our application on behalf of these families of the Atlin Band to
acquire these Lots, it is with the hope that title may be obtained at an early date and
thus pave the way at long last for the establishment of these Indian families in
homes of a permanent nature on lands which they and their ancestors have
occupied prior to the coming of the white man.143

A memorandum written by Indian Commissioner Arneil to the Indian Affairs
Branch in the spring of 1959 also referred to parcels of land that might be
exchanged for lots 1, 2, and 3:

The file discloses the willingness of the Atlin Indian group to exchange Reserve
lands for the Provincial owned Lots, and the suggestion was made that the Five Mile
Point Indian Reserve No. 5 of 2178 acres be given as an exchange. It is our
thinking that this is much too generous an offer and it is suggested that in any
communication to the Province, that an exchange, if required, be the McDonald
Lake Indian Reserve No. 1 of 159 acres extent.144

On July 23, 1959, Hyslop wrote to Arneil advising him of the province’s
willingness to exchange reserve lands for lots 1, 2, and 3.145 That November,
G.D. Ewen, Officer in Charge at Yukon Agency,146 wrote to Arneil about these
lots:

Lot 1 is of very little value, most of it being in the swamp. There is a small
possibility that we may be able to utilize the north-east corner of the lot. Slightly
less than one-half of lot 2 is swampy, and we could be able to build on the
remainder. Lot 3, as near as we can find, is located on a sloping hill-side, and is
well drained. We would be able to build houses on all of this lot. I would
recommend that we obtain all three lots from the Province as soon as possible. 
With regard to lots 4, 5 and 6, owned by Mr. J. Yonaites, and Mr. R. Peebler, I
attach hereto the copy of a letter received from Mr. Peebler, offering to sell us

143 W.S. Arneil, Indian Commissioner for BC, to C.T.W. Hyslop, Superintendent of Lands, Department of Lands and
Forests, November 14, 1958, DIAND, Yukon Regional Office, file 30-1-19 (ICC Exhibit 1a, pp. 163–64).

144 W.S. Arneil, Indian Commissioner for BC, to the Indian Affairs Branch, March 6, 1969, DIAND, Yukon Regional
Office, file 30-1-19, vol. 2, and DIAND, Yukon Regional Office, file 30-1-19 (ICC Exhibit 1a, p. 166).

145 C.T.W. Hyslop, Superintendent of Lands, Lands Branch, to W.S. Arneil, Indian Commissioner for BC, July 23,
1959, DIAND, BC Regional Office, file 991/30-19, vol. 2 (ICC Exhibit 1a, p. 171); see also C.T.W. Hyslop,
Superintendent of Lands, Lands Branch, to W.S. Arneil, Indian Commissioner for BC, October 26, 1959,
DIAND, BC Regional Office, file 991/30-19, vol. 2 (ICC Exhibit 1a, p. 177), and C.T.W. Hyslop, Superintendent
of Lands, Lands Branch, to W.S. Arneil, Indian Commissioner for BC, December 3, 1959, DIAND, BC Regional
Office, file 991/30-19, vol. 2 (ICC Exhibit 1a, p. 183).

146 It is believed that Ewen took over W.G. Jutras’s position as Indian Superintendent at this time even though he
refers to himself as Officer in Charge.
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lots 4 and 6 for $4,000.00. I have not as yet had a reply from Mr. Yonaites, but
expect that he will want the same ($2,000.00) for lot 5. All the Indian houses are
located on these three lots. The amount asked by Mr. Peebler is, to my mind, far
too high, but he is of the opinion that there will be a road, and possibly a railroad
constructed through Atlin in the near future ...

With reference to the Superintendent of Land’s letter of July 23, I am quite
sure that the Indians would consider exchanging some of their reserve land for the
three lots presently owned by the Province. I think however, we should not give too
much in return for these lots, I would suggest acre for acre. The trading of land on
the McDonald Lake Reserve No. 1, was discussed at one of the Band meetings, and
the members were then in agreement with a trade of this nature.147

Elder George Esquiro testified at the community session that he, along with
two other band members, canvassed various members to get their views on
the proposed exchange:

We went back to the people again and we talked to them. We never had no big
meetings or anything. We went individually, because some were having a hard time
getting around. So we thought if we went, the three of us, and talked to them and
told them what’s going on, maybe they’d give us an idea of what to do; the elders
especially. That’s the ones we were talking to. And they said, “No, for God’s sake,
we don’t want to move no more. We’ve been moved once. That’s enough. We’re too
old to move now. We want to stay right here and die here.”

So that’s when we backed off. We went to tell the Indian agent about it. “We’ll
exchange that piece of land at McDonald Lake, whatever it is, acre for acre.” He
said, “All right. Which one do you want to give us?” So we saw the map. I did. I
looked at it. But it was a map with a creek on it that came down and made a curve
towards the highway. So I kept looking at the map, and I can see the drawing on the
map. They have leaves or grass or whatever. It shows that it was a swampy land. So
I drew that myself. I’m the one that drew that line down on the west side of the
creek, then drew it over to the left side, which is the northwest corner. So we told
him we’ll trade him that.148

In January 1960, Indian Commissioner Arneil instructed Ewen to raise the
matter with the Atlin Band Council and obtain a resolution that set out the area
of reserve land it would be willing to exchange for lots 1, 2, and 3,
block 52.149 Shortly after, W.C. Bethune, Chief, Reserves and Trusts, Indian
Affairs Branch, advised Arneil: “With respect to the exchange of land with the

147 G.D. Ewen, Officer In Charge, Yukon Agency, to W.S. Arneil, Indian Commissioner for BC, November 3, 1959,
DIAND, Yukon Regional Office, file 991/30-19, vol. 2 (ICC Exhibit 1a, p. 180).

148 ICC Transcripts, May 12, 2004 (ICC Exhibit 5a, pp. 68–69, George Esquiro).
149 W.S. Arneil, Indian Commissioner for BC, to Superintendent, Yukon Agency, January 11, 1960, DIAND, Yukon

Regional Office, file 991/30-19, vol. 2 (ICC Exhibit 1a, p. 184).
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Province, it is expected this will be followed, however, we must advise that a
surrender will be required before this transaction could be formally
approved. The reserve land to be given in exchange should, if possible be of a
nature and size that will eliminate the need for a survey.”150

Approximately one year later, on January 7, 1961, a meeting was held with
the Atlin-Teslin Band to discuss various issues, including the land
exchange.151 W.E. Grant reported that the Band had passed a resolution
agreeing to exchange the northwest quarter section of the McDonald Lake
IR 1 (approximately 40 acres of lot 5484) in exchange for lots 1, 2, and 3,
block 52.152

On March 10, 1961, C.T.W. Hyslop, Superintendent of the Lands Branch,
informed the Indian Commissioner for British Columbia that “[o]ur
investigations disclose that the northwest ¼ of Lot 5484 is not of equal value
to the three town lots in Atlin Townsite; however, the Department is prepared
to consider an exchange of these town lots for the southwest ¼ of
Lot 5484.”153 The matter of the southwest quarter, instead of the northwest
quarter as originally proposed, was brought before the Band on March 21,
1961. A Band Council Resolution (BCR) was issued on that date, which
resolved “to offer the southwest quarter of Lot 5484, being a portion of
McDonald Indian Reserve No. 1 in exchange for lots 1, 2, and 3, Block 52,
Atlin Townsite.”154

In a memo dated February 6, 1962, Indian Superintendent Grant
suggested that a series of meetings be held at Atlin, Whitehorse, and Teslin to
consider the surrender proposal because the entire Atlin band membership
lived in various locales, and “it would be impossible to get the majority of
voters at any one of these locations.”155 On March 21, 1962, the Band passed
a BCR requesting a referendum at Atlin, BC, and Teslin, YT, to determine if a
majority of the electors favoured the proposed surrender.156 H.M. Jones,
Director of the Indian Affairs Branch, recommended that, “pursuant to the

150 W.C. Bethune, Chief, Reserves & Trusts, Indian Affairs Branch, to the Indian Commissioner for BC, January 28,
1960, DIAND, Yukon Regional Office, file 991/30-19, vol. 2 (ICC Exhibit 1a, p. 185).

151 The members residing at Atlin Lake formally asked the department at this meeting that the name of the band be
changed to the Atlin Band.

152 W.E. Grant, Indian Superintendent, to unidentified recipient, January 7, 1961, [991/30-19, vol. 2, “Surveys &
Reserves, Atlin Townsites,” 1956 to 1969] (ICC Exhibit 1a, pp. 196–97).

153 G.T.W. Hyslop, Superintendent, Lands Branch, to Indian Commissioner for BC, March 10, 1961, DIAND, Yukon
Regional Office, file 991/30-19 (ICC 1a, p. 214). Lot 5484 is also known as McDonald Lake IR 1.

154 Atlin-Teslin Band of Indians, Band Council Resolution, March 21, 1961, DIAND, Yukon Regional Office,
file 991/30-19, vol. 2 (ICC Exhibit 1a, p. 216).

155 W.E. Grant, Indian Superintendent, to Indian Commissioner for BC, February 6, 1962, DIAND, Yukon Regional
Office, file 991/30-19, vol. 2 (ICC Exhibit 1a, p. 233).

156 W.E. Grant, Indian Superintendent, to Chief of Reserves and Trusts, March 29, 1962, no file reference available
(ICC Exhibit 1a, p. 235).
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provisions of subsection 1(a) of Section 3 of the Indian Referendum
Regulations, authority be granted for the holding of such a referendum and
that the vote be by a show of hands.”157

The first surrender was taken in Atlin on June 26, 1962, with 24 band
members attending. Jack Williams was sworn in as interpreter. The minutes of
the surrender state:

The Superintendent explained the purpose of the meeting and the regulations
pertaining to this particular type of surrender. Maps were displayed showing the
portions of the McDonald Lake I.R. 1 to be surrendered and also Lots 1–2–3, Bk
52 Atlin Townsite which are being exchanged for the said portion of I.R. #1. 

The Surrender document was read by the Indian Superintendent and
interpreted. Following this a number of questions were answered concerning
minor details and a vote was taken. The entire meeting voted unanimously (by
show of hands) in favour of the Surrender.158

A second surrender was taken in Teslin on June 27, 1962, with 19 band
members attending the referendum meeting. David Johnston acted as
interpreter and the minutes of the surrender vote stated that the entire
membership voted unanimously by show of hands in favour of the
surrender.159

 The surrender of 39.2 acres of lot 5484 in McDonald Lake IR 1 was
signed by Henry T. Jack and George Jack and dated June 26, 1962.160 The
surrender was accepted by Order in Council 1963-479, dated March 25,
1963,161 and the surrendered land was transferred to the province by Order
in Council 1963-927, dated June 20, 1963.162 On October 22, 1963, lots 1, 2,
and 3, block 52, were transferred to the federal government by provincial
Order in Council 2675.163

157 H.M. Jones, Director, Indian Affairs Branch, to Deputy Minister, Department of Civilization and Immigration,
April 18, 1962, no file reference available (ICC Exhibit 1a, p. 236).

158 W.E. Grant, Indian Superintendent, to unidentified recipient, June 26, 1962, DIAND, Yukon Regional Office,
file 30-1-19 (ICC Exhibit 1a, p. 239).

159 W.E. Grant, Indian Superintendent, to unidentified recipient, June 27, 1962, DIAND, Yukon Regional Office,
file 30-1-19 (ICC Exhibit 1a, p. 251).

160 Surrender and affidavits, June 26, 1962, DIAND, Indian Land Registry, Instrument no. 15611 (ICC Exhibit 1a,
pp. 240–50).

161 Governor General in Council, Order in Council 1963-479, March 25, 1963, DIAND, Indian Land Registry,
Instrument no. 15611 (ICC Exhibit 1a, p. 254).

162 Governor General in Council, Order in Council 1963-927, June 20, 1963, DIAND, Yukon Regional Office,
file 30-1-19 (ICC Exhibit 1a, pp. 257–58).

163 Provincial Order in Council 2675, October 22, 1963, DIAND, Yukon Regional Office, file 991/30-19, vol. 2
(ICC Exhibit 1a, pp. 260–61).
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Lots 4, 5, and 6, Block 52, 1959–70
As mentioned previously, while the department was negotiating with the
province in 1959, it also contacted the owners of lots 4, 5, and 6, block 52.164

Lots 4 and 6 of block 52 were owned by Ross Peebler, a storekeeper in the
town of Atlin.165 The original owner of these lots, Peebler bought the property
in 1949.166 He wrote to the department on October 29, 1959: “I have
reconsidered my offer of 1953 and will now let you have lots 4 and 6
block 52, Atlin townsite for four thousand dollars.”167 G.D. Ewen of the
Yukon Agency informed Commissioner Arneil that he had been advised that
the value of Peebler’s lots was $100 each and that he had purchased both lots
in 1950 for $210.168 The department countered with an offer of $500 per
lot.169 Peebler refused this offer on November 14, 1960.170 It is noteworthy
that W.E. Grant, the new Indian Superintendent for the Yukon Agency, faulted
the province in originally selling the lands to Peebler:

According to the Indian people who are living on Peebler’s property their
ancestors have occupied this land long before the White people ever came to Atlin.
It would certainly appear to me that the Province of British Columbia was at fault in
selling this land when the Indians had been in peaceful possession of it for
hundreds of years and should at least be considered as having squatter’s rights.
...

Should the B.C. Government acknowledge the fact that one of their employees
allowed this land to be sold when it was recognized as an “Indian Settlement” they
would be in a position where they could re-purchase the land from Mr. Peebler at a
fair price, following which, our Department should be able to negotiate with the
Province on reasonable terms.171

Little discussion occurred between the parties for another decade; on
February 4, 1969, Margaret Veerman, executor of the Peebler estate, advised
the department that the estate was willing to sell lots 4 and 6, block 52, to the

164 See W.G. Jutras, Indian Superintendent, to Ross Peebler, September 30, 1959, no file reference available (ICC
Exhibit 1a, p. 175), and W.G. Jutras, Indian Superintendent, to J. Yonaites, September 30, 1959, no file
reference available (ICC Exhibit 1a, p. 176).

165 ICC Transcript, May 12, 2004 (ICC Exhibit 5a, p. 67, George Esquiro).
166 Historical search form for block 52, lots 4 and 6, Atlin Townsite, Cassiar District, Plan 1294, Land Titles Office,

Prince Rupert (ICC Exhibit 10a, pp. 1–9).
167 R.R. Peebler to the Indian Superintendent, October 29, 1959, no file reference available (ICC Exhibit 1a,

p. 178).
168 G.D. Ewen, Officer In Charge, Yukon Agency, to W.S. Arneil, Indian Commissioner for BC, November 3, 1959,

DIAND, Yukon Regional Office, file 991/30-19, vol. 2 (ICC Exhibit 1a, p. 180).
169 G.D. Ewen, Indian Superintendent, to the Indian Commissioner, March 22, 1960, DIAND, Yukon Regional

Office, file 991/30-19, vol. 2 (ICC Exhibit 1a, p. 186).
170 R.R. Peebler to the Superintendent of Indian Affairs, November 14, 1960, no file reference available (ICC

Exhibit 1a, p. 190).
171 W.E. Grant, Indian Superintendent, Yukon Agency, to the Indian Commissioner for BC, November 22, 1960,

DIAND, Yukon Regional Office, file 991/30-16, vol. 2 (ICC Exhibit 1a, p. 192).

!ICCP.21_reports.book  Page 187  Tuesday, December 9, 2008  2:54 PM



INDIAN CLAIMS COMMISSION PROCEEDINGS

188

department.172 Approval was given on April 21, 1970, to purchase Peebler’s
estate lots for $6,000. Title to the land was transferred to Canada on October
21, 1970.173

Lot 5, block 52, was originally purchased by Frederick Ackles in 1949,
was sold to Joseph Yonaities a month later, and was eventually sold to Paul
Lemieux in 1963.174 Little information is found on the negotiation of the sale
of this lot by Lemieux and the department. However, on May 5, 1970, the
department approved Lemieux’s offer to sell lot 5, block 52,175 and Canada
acquired title to the land on October 21, 1970.176

On February 14, 1985, lots 4, 5, and 6 were officially set apart as reserve
lands for the benefit of the Atlin Band of Indians by Order in Council 1985-
472.177

Lot 6351, 1958–73
Lot 6351 was first purchased on June 11, 1952, by former Indian Agent
Harper Reed.178 On March 9, 1961, Indian Superintendent Grant wrote to the
Indian Commissioner for British Columbia stating that Reed was willing to sell
approximately four acres of land:

The acquisition of four acres from Mr. Reed would provide the answer to a number
of problems.

i Access to Lots 1-2-3 via Robinson Street.
ii) Sufficient space for the Atlin Indian people, at least for a few years until Mr.

Peebler reduces his price.
iii) Water-frontage and boat dock.
iv) Access to water over Indian lands, for domestic water supply in the future.179

On October 19, 1961, Grant notified the department that Harper Reed had
sold his interest in lot 6351 to a party from Riverside, California.180 On

172 Margaret Veerman, Executrix, Estate of Ross R. Peebler, to E.J. Underwood, Superintendent, February 4, 1969,
DIAND, Yukon Regional Office, file 991/30-19, vol. 2 (ICC Exhibit 1a, p. 263).

173 Historical search form for block 52, lots 4 and 6, Atlin Townsite, Cassiar District, Plan 1294, Land Titles Office,
Prince Rupert (ICC Exhibit 10a, p. 1).

174 Historical search form for block 52, lot 5, Atlin Townsite, Cassiar District, Plan 1294, Land Titles Office, Prince
Rupert (ICC Exhibit 10b, pp. 1–13).

175 E.J. Underwood, Superintendent, to Regional Superintendent of Economic Development, May 5, 1970, DIAND,
Yukon Regional Office, file 801/30-19 (ICC Exhibit 1a, p. 278).

176 Historical search form for block 52, lot 5, Atlin Townsite, Cassiar District, Plan 1294, Land Titles Office, Prince
Rupert (ICC Exhibit 10b, p. 1).

177 Order in Council, 1985-472, February 14, 1985 (ICC Exhibit 1a, pp. 284–85).
178 Historical search form for district lot 6351, Cassiar District, Land Titles Office, Prince Rupert (ICC Exhibit 10g,

p. 1).
179 W.E. Grant, Indian Superintendent, to Indian Commissioner, March 9, 1961, DIAND, Yukon Regional Office,

file 30-1-19 (ICC Exhibit 1a, p. 212).
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October 20, 1961, Grant wrote to the new owners of lot 6351, H.W. McKay
and C.F. McKay, asking them whether they would consider selling a four-acre
portion of the lot for $800.181 Grant, interestingly enough, added the
following notation to his letter:

As a point of interest, it is interesting to note that the areas presently known as
Block 54-53-52 and Lot 6351 were all Indian property at one time but due to
unscrupulous actions by certain people many years ago, the Indians were deprived
of this land. I am certainly not insinuating that these past injustices have anything to
do with your transactions.182

The question of purchasing a portion of lot 6351 remained dormant until
1969 when the department again inquired whether the McKay family was
willing to sell the land in question. On August 22, 1973, the McKay family and
the department negotiated a release to relinquish all claims against the
Department of Indian Affairs “pertaining to the negotiations for purchase and
removal of buildings” in lot 2, DL 6351, in consideration of $550.183 This
release appeared to compensate the McKay family for costs during the
negotiation; however, it did not transfer ownership of the land in question. On
October 16, 1973, the department informed counsel for the McKay family that
it was no longer interested in acquiring the property since the “Indian
Residence which was situated on this property has been removed.”184

Church Lot 1, Parcel A, Block 53, 1961
On May 3, 1924, title to lot 1, block 53, was granted to Maria Bunoz. Seven
months later, title was transferred to the Roman Catholic Episcopal
Corporation of Prince Rupert.185 Testimony at the community session
indicated that Chief Taku Jack was persuaded by the then Oblate minister,
Father Allard, to allow the church to move onto the reserve from a location
within the downtown core of the town. Antonia Jack recounted the pressure
her father encountered:

180 W.E. Grant, Indian Superintendent, to the Indian Commissioner for BC, October 19, 1961, no file reference
available (ICC Exhibit 1a, p. 223).

181 W.E. Grant, Indian Superintendent, to Messrs H.W. and C.F. McKay, Riverside, California, October 20, 1961,
DIAND, Yukon Regional Office, file 30-1-19 (ICC Exhibit 1a, p. 227).

182 W.E. Grant, Indian Superintendent, to Messrs H.W. and C.F. McKay, Riverside, California, October 20, 1961,
DIAND, Yukon Regional Office, file 30-1-19 (ICC Exhibit 1a, pp. 226–27).

183 Release, August 22, 1973, DIAND, Yukon Regional Office, file 801/30-1-19 (ICC Exhibit 1a, p. 279).
184 R. Kohls, Regional Director, Yukon Region, to Messrs. MacDonnell, Graham & Errico, Barristers, October 16,

1973, DIAND, Yukon Regional Office, file 801/30-1-19 (ICC Exhibit 1a, p. 281).
185 Historical search form for block 53, lot 1, Atlin Townsite, Cassiar District, Plan 1294 Except Plan 4257, Land

Titles Office, Prince Rupert (ICC Exhibit 10c, p. 1).
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He went after my dad and he said to my dad, “Can we bring the church down
here?” And my dad said, “No, I don’t want no church down here. Leave that church
up town where it was. I don’t want it down here.”

The priest keep talking to my dad, and finally he told my dad my dad was a
real good Catholic. Because I know he used to take us to church, me and my sister.
We used to go with him to church. The priest got a hold of him and he said, “Look,
you’re such a good Catholic. You come to church all the time, you make
communion. Why you don’t want the church to come down here?” 

“Well, this is our land, that I don’t want everybody moving in here. This is
ours,” he said. And the priest told him, “Look, don’t you realize what you’re saying
to God? You’re saying no to God. You’re telling God you don’t want his house down
here, down where you are. That’s bad, what you’re doing to God, for you being a
Catholic. That is bad. You’re telling God right to his face you don’t want his church
around.”186

On January 7, 1961, a meeting was held with members of Atlin Band and
departmental officials to discuss “land matters at Atlin.” Although most of the
discussion centred on the six lots in block 52, the minutes of the meeting also
state that one family of band members were living on lot 1, block 53, which
was owned by the Roman Catholic Church.187 Indian Superintendent Grant
wrote that he had discussed the possible purchase of land from the church
and thought that the department would be able to acquire them for a
reasonable cost.188 On February 17, 1961, Indian Superintendent Grant held
a meeting with church officials at which it was agreed that the church would
sell the southeast portion of lot 1, block 53 (approximately 100 feet by 200
feet), to the government for the use of the “Indian people of Atlin” for the sum
of $100.189 On November 22, 1961, the land was officially sold to the
department for $100.190

Remaining Lands 
Lot 6353 was first leased in 1899 to the British America Corporation for a
wharf site at the foot of Rant Street191 and was first surveyed by T.H. Taylor in

186 ICC Transcript, May 12, 2004 (ICC Exhibit 5a, pp. 44–45, Antonia Jack).
187 Minutes of January 7, 1961, meeting, W.E. Grant, Indian Superintendent, to Indian Commissioner, January 12,

1961, DIAND, Yukon Regional Office, file 991/30-19, vol. 2 (ICC Exhibit 1a, p. 197).
188 W.E. Grant, Indian Superintendent, to Indian Commissioner, January 12, 1961, DIAND, Yukon Regional Office,

file 991/30-19, vol. 2 (ICC Exhibit 1a, p. 198).
189 J.L. Coudert, OMI, to W.E. Grant, Indian Superintendent, February 21, 1961, DIAND, Yukon Regional Office,

file 991/30-19, vol. 2 (ICC Exhibit 1a, p. 211). See also W.E. Grant, Indian Superintendent, to Mr. Harper
Reed, February 20, 1961, no file reference available (ICC Exhibit 1a, p. 210).

190 Indenture between the Catholic Episcopal Corporation of Whitehorse and Her Majesty the Queen, November
22, 1961, Land Titles Office, Prince Rupert (122/35004) (ICC Exhibit 1a, pp. 230–31).

191 Attachment to letter, J.A. Fraser, Government Agent, to W.S. Gore, Deputy Commissioner of Lands and Works,
August 22, 1902, BCA, GR-0440, file 6092/02 (ICC Exhibit 1a, pp. 24–25).
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1904.192 Little evidence relevant to this lot is extant in the historical record or
within the claim submission other than a chart entitled “Title Transfers for
Blocks 52, 53, and 54. Also Lots 6351, 6352, 6353, and 4357.” This chart
notes that Harper Reed bought the lot in 1952.193 The remainder of lots l and
2 in block 53, along with lots 6352 and 4357, are included in the First
Nation’s claim. Again, little relevant evidence is found in the historical record
or within the claim submission other than the chart referred to above.194

Block 54 also forms part of the claim. On June 29, 1905, an auction was held
to sell the recently surveyed lands within the Atlin townsite. Block 54,
containing about three acres and occupied by two sawmills, was sold to the
Northern Power and Lumber Company.195 Although the historical
documentation suggests that the Northern Power Company owned the
property, the first land grant from the Crown was issued on June 26, 1926, to
Louis Schulz.196 This block remains in possession of non-native owners.

It should be noted that the TRTFN’s original claim submission of
September 1997 describes events in the 1980s and 1990s that threatened to
deprive the Band of access to the shore of Atlin Lake.197 Evidence at the
community session indicated that the TRTFN had smokehouses along the
lakeshore in the northern part of the bay.198 Furthermore, the lakeshore
abutting block 54 was formerly used by the First Nation for access to the lake,
but this access has been cut off by the present non-native landowner.199

Creation of IR 10, 1985
On February 14, 1985, Order in Council 1985-472 set apart lots 1, 2, 3, 4, 5,
6, block 52, and lot 1, parcel A, block 53, as Indian Reserve (IR) 10 for the
use and benefit of the Atlin Band of Indians.200

192 Natural Resources Canada, Plan 51807, CLSR, “Plan of Subdivision of Crown Lands to form an addition to the
Town Plot of Atlin, Cassiar District, B.C.,” surveyed by T.H. Taylor, PLS, September 1904 (ICC Exhibit 7c).

193 See TRTFN, “Wenah – A Chronology of the Taku River Tlingit Village Site, Wenah 1898–1997,” September
1997 (ICC Exhibit 2a, pp. 53–57).

194 See TRTFN, “Wenah – A Chronology of the Taku River Tlingit Village Site, Wenah 1898–1997,” September
1997 (ICC Exhibit 2a, pp. 53–57).

195 J.A. Fraser, Government Agent, to W.S. Gore, Deputy Commissioner of Lands and Works, August 16, 1905, BCA,
GR-0440, file 5874/99 (ICC Exhibit 1a, p. 41).

196 Historical search form for block 54, Atlin Townsite, Cassiar District, Plan 1294, Land Titles Office, Prince
Rupert (ICC Exhibit 10f, p. 1).

197 TRTFN, “Wenah – A Chronology of the Taku River Tlingit Village Site, Wenah 1898–1997,” September 1997
(ICC Exhibit 2a, pp. 8–11). The events described on these pages explain the Band’s difficulties with the Atlin
Advisory Planning Committee and shore designations as public and commercial without any consultation with
the TRTFN.

198 ICC transcripts, May 12, 2004 (ICC Exhibit 5a, pp. 14–15, Jackie Williams).
199 ICC transcripts, May 12, 2004 (ICC Exhibit 5a, p. 77, George Esquiro).
200 Order in Council PC 1985-472, DIAND, Indian Land Registry, Instrument no. 100812, February 14, 1985 (ICC

Exhibit 1a, pp. 284–87).
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APPENDIX C
CHRONOLOGY

TAKU RIVER TLINGIT FIRST NATION
 WENAH SPECIFIC CLAIM INQUIRY

1 Planning conference Conference call, January 20, 2004

2 Community session Atlin, BC, May 12, 2004

The Commission heard evidence from Elders Antonia Jack, George
Esquiro, Jackie Williams, Naomi Mitchum, and John Ward.

3 Written legal submission

• Written Submissions on Behalf of the Taku River Tlingit First
Nation, August 12, 2004

4 Oral legal submissions Atlin, BC, August 12, 2004

5 Content of formal record

• the document collection, with annotated index (Exhibit 1)

• Exhibits 2–12 tendered during the inquiry

• transcripts of community session (1 volume) (Exhibit 5a)

• transcript of oral session (1 volume)

The report of the Commission and letter of transmittal to the parties
will complete the formal record of this inquiry.

!ICCP.21_reports.book  Page 199  Tuesday, December 9, 2008  2:54 PM



!ICCP.21_reports.book  Page 200  Tuesday, December 9, 2008  2:54 PM



201

INDIAN CLAIMS COMMISSION

BLUEBERRY RIVER FIRST NATION 
DOIG RIVER FIRST NATION 

HIGHWAY RIGHT OF WAY IR 172 INQUIRY

PANEL

Chief Commissioner Renée Dupuis,  C.M. (Chair)
Commissioner Daniel J. Bellegarde

Commissioner Jane Dickson-Gilmore

COUNSEL

For the Blueberry River First Nation
Margaret Vanderkruyk

For the Doig River First Nation
Allisun Rana

For the Government of Canada
Perry Robinson

To the Indian Claims Commission
John B. Edmond / Karen L. Webb

MARCH 2006

!ICCP.21_reports.book  Page 201  Tuesday, December 9, 2008  2:54 PM



!ICCP.21_reports.book  Page 202  Tuesday, December 9, 2008  2:54 PM



203

CONTENTS

SUMMARY     205

PART I     INTRODUCTION     207
Mandate of the Commission     207

PART II     HISTORICAL BACKGROUND     209
Introduction     209

Treaty 8     209
Establishment of Indian Reserve 172     210
Land Conveyance – British Columbia to Canada     210
Highway Right of Way     211

The Surrender of Indian Reserve 172     214
Discovery of Petroleum Reserves     215

Apsassin     215

PART III     ISSUES     217

PART IV     PROCEDURAL HISTORY     218

PART V     CONCLUSION     219

APPENDICES
A Government of Canada’s Offer to Accept Claim  221
B Indian Claims Commission Declaration, May 31, 2005  223

!ICCP.21_reports.book  Page 203  Tuesday, December 9, 2008  2:54 PM



!ICCP.21_reports.book  Page 204  Tuesday, December 9, 2008  2:54 PM



205

BLUEBERRY RIVER AND DOIG RIVER FIRST NATIONS – RIGHT OF WAY INQUIRY

SUMMARY

BLUEBERRY RIVER FIRST NATION AND
DOIG RIVER FIRST NATION 

HIGHWAY RIGHT OF WAY INDIAN RESERVE 172 INQUIRY
British Columbia

The report may be cited as Indian Claims Commission, Blueberry River First Nation 
and Doig River First Nation: Highway Right of Way Indian Reserve 172 Inquiry 

(Ottawa, March 2006), reported (2008) 21 ICCP 201.

This summary is intended for research purposes only.
For greater detail, the reader should refer to the published report.

Panel: Chief Commissioner R. Dupuis, C.M. (Chair), Commissioner D.J. Bellegarde, 
Commissioner J. Dickson-Gilmore

Treaties – Treaty 8 (1899); Right of Way – Road – Expropriation; 
Fiduciary Duty – Right of Way; Mandate of Indian Claims Commission – 

Constructive Rejection – Delay; British Columbia

THE SPECIFIC CLAIM
On February 13, 1995, the Treaty 8 Tribal Association submitted a specific claim to
the Department of Indian Affairs and Northern Development (DIAND) on behalf of
the Blueberry River and Doig River First Nations concerning a highway right of way
through the St John Indian Reserve (IR 172) in the Peace River area of northeastern
British Columbia. The First Nations claimed the Crown had breached its legal and
fiduciary obligations to the Fort St John Indian Band by agreeing to transfer lands
within IR 172 to the Province of British Columbia for the purpose of building a road,
without paying compensation or notifying the Band of the expropriation. 

In 2003, the Indian Claims Commission (ICC) accepted this claim as having
been constructively rejected by the Minister. In September 2004, Canada accepted
the claim for negotiation. For the purposes of negotiation, Canada recognized that a
lawful obligation was owed to the Blueberry River and Doig River First Nations. As a
result of this acceptance, the Commission panel declared the inquiry closed on
May 31, 2005.
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BACKGROUND
In 1934, British Columbia requested that Canada transfer to it a strip of land passing
through IR 172 for the purpose of a highway right of way. The province stated the
reserve was not being used by the Fort St John band members, and the right of way
was needed for nearby settlers. The province also stated it wished the transfer to be
free of charge, since the Indians would benefit from having the improved access and
the land would increase in value. Canada transferred 32.11 acres of land to the
province in 1934. Canada did not pay compensation to the Band, nor, apparently, did
it notify the Band of the expropriation. 

OUTCOME
The specific claim was accepted for negotiation by Canada in September 2004,
before the parties had agreed to a joint statement of issues.

REFERENCES 
In addition to the various sources noted below, ICC inquiries depend on a base of
oral and documentary research that is fully referenced in the report. 

Cases Referred To
Blueberry River Indian Band v. Canada (Department of Indian Affairs and
Northern Development), [1995] 4 SCR 344 (sub nom. Apsassin).

Treaties and Statutes Referred To 
British Columbia Terms of Union [16th May, 1871]; Constitution Act, 1867.

Other Sources Referred To
DIAND, Outstanding Business: A Native Claims Policy – Specific Claims (Ottawa:
Minister of Supply and Services, 1982), 20; reprinted in (1994) 1 ICCP 171–85.

COUNSEL, PARTIES, INTERVENORS
M. Vanderkruyk for the Blueberry River First Nation; A. Rana for the Doig River First
Nation; P. Robinson for the Government of Canada; J.B. Edmond, K.L. Webb to the
Indian Claims Commission.
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PART I

INTRODUCTION

In February 1995, the Treaty 8 Tribal Association submitted a specific claim to
the Government of Canada on behalf of the Blueberry River and Doig River
First Nations concerning the expropriation of land for a provincial highway
through the St John Indian Reserve (IR 172) in 1934. The Blueberry River
and Doig River First Nations are successors to the Fort St John Indian Band
(also known as the Beaver Band of Fort St John), which was disbanded in
1977. The First Nations claimed the lands had been expropriated from them
for the purpose of creating a provincial right of way and that the Band had not
been compensated for the taking.

This claim is one of several advanced over the years by the Blueberry River
and Doig River First Nations with regard to IR 172. In 1940, the Fort St John
Indian Band surrendered the mineral rights in the reserve for lease and, in
1945, the Band surrendered the reserve in its entirety. The 1945 surrender
was the subject of the 1995 Supreme Court decision most commonly known
as Apsassin.1 

In 1995, the Treaty 8 Tribal Association submitted the claim on the “fast
track” process for claims under $500,000. After eight years, during which the
bands had not learned of either acceptance or rejection of the claim by the
Minister, the Tribal Association requested that the Indian Claims Commission
(ICC) conduct an inquiry into the claim, on the basis that, owing to the
passage of time, it had been constructively rejected. The ICC accepted the
claim for inquiry in November 2003. 

MANDATE OF THE COMMISSION
The mandate of the Indian Claims Commission is set out in federal Orders in
Council providing the Commissioners with the authority to conduct public
inquiries into specific claims and to issue reports on “whether a claimant has

1 Blueberry River Indian Band v. Canada (Department of Indian Affairs and Northern Development),
[1995] 4 SCR 344 (sub nom. Apsassin).
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a valid claim for negotiation under the [Specific Claims] Policy where the
claim was already rejected by the Minister.”2 This Policy, outlined in the 1982
booklet put out by the Department of Indian Affairs and Northern
Development (DIAND) and entitled Outstanding Business: A Native Claims
Policy – Specific Claims, states that Canada will accept claims for negotiation
where they disclose an outstanding “lawful obligation” on the part of the
federal government.3 The term “lawful obligation” is defined in Outstanding
Business as follows: 

A lawful obligation may arise in any of the following circumstances:

(i) The non-fulfillment of a treaty or agreement between Indians and the Crown.
(ii) A breach of an obligation arising out of the Indian Act or other statutes pertaining to

Indians and the regulations thereunder.
(iii) A breach of an obligation arising out of government administration of Indian funds or

other assets.
(iv) An illegal disposition of Indian land.4

The Commission was asked to inquire into whether the expropriation of
32.11 acres of land for the purpose of a provincial right of way, without
compensation and without notice, was a valid claim for negotiation under the
Specific Claims Policy. The ICC accepted the claim for inquiry in November
2003 as having been constructively rejected, under its mandate to “inquire
into and report on ... whether a claimant has a valid claim for negotiation
under the Policy where that claim has already been rejected by the Minister.”5

In September 2004, the department accepted the claim for negotiation.

2 Commission issued September 1, 1992, pursuant to Order in Council PC 1992-1730, July 27, 1992, amending
the Commission issued to Chief Commissioner Harry S. LaForme on August 12, 1991, pursuant to Order in
Council PC 1991-1329, July 15, 1991.

3 DIAND, Outstanding Business: A Native Claims Policy – Specific Claims (Ottawa: Minister of Supply and
Services, 1982), 20; reprinted in (1994) 1 Indian Claims Commission Proceedings (ICCP) 171–85 (hereafter
Outstanding Business).

4 Outstanding Business, 20; reprinted in (1994) 1 ICCP 171 at 179–80.
5 Order in Council PC 1992-1730, Part “a)” of the mandate.
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PART II

HISTORICAL BACKGROUND

INTRODUCTION
St John Indian Reserve 172 originally comprised an area of 18,168 acres,
located approximately six miles north of the town of Fort St John in the Peace
River region of northeastern British Columbia.6 Members of the Fort St John
Indian Band7 used this reserve as a summer campground and received their
treaty annuity payments at the reserve.8 Traditionally, band members relied
upon hunting and trapping for their subsistence.

The Fort St John Indian Band was disbanded in 1977. Its former members
and their successors currently constitute the Blueberry River First Nation and
the Doig River First Nation. 

Treaty 8
The Fort  S t  John Indian Band was given not ice to meet  wi th the
Commissioners for Treaty 8 on June 21, 1899. When the treaty commissioners
were delayed, they sent a message requesting that the Band remain to meet
with them; however, the First Nation had already left the area.9 Treaty 8 was
concluded on September 22, 1899, and the Fort St John Indian Band adhered

6 Director, Ottawa, to L.A. Shearer, Fairview, Alta, January 4, 1946, Library and Archives Canada (hereafter LAC),
RG 10, vol. 7779, file 27143-4, pt 1 (ICC file 2109-34-01-17), and Order in Council PC 819, April 11, 1916,
Canada Gazette, May 13, 1916 (ICC file 2109-34-01-17).

7 The Fort St John Indian Band is also known as the Beaver Band of Fort St John. In addition, documents from
the historical record refer to the Band as the St John Band, the St John Beaver Band of Indians, and the St John
Beaver Band. The Supreme Court, in its decision in Blueberry River Indian Band v. Canada (Department of
Indian Affairs and Northern Development), [1995] 4 SCR 344, refers to the Band as the “Beaver Band.” For
the purposes of this report, the First Nation’s most common usage of “Fort St John Indian Band” has been
adopted. 

8 Blueberry River Indian Band v. Canada (Department of Indian Affairs and Northern Development),
[1995] 4 SCR 344 at 346, and Lester Reed, Secretary, Rose Prairie Board of Trade, Rose Prairie, BC, to Indian
Department, Ottawa, April 17, 1933, LAC, RG 10, vol. 7779, file 27143-4, pt 1 (ICC file 2109-34-01-17).

9 David Laird, J.H Ross, and J.A.J. McKenna, Treaty Commissioners, to Clifford Sifton, Superintendent General,
Department of Indian Affairs, Ottawa, September 22, 1899, Canada, Copy of Treaty No. 8 Made June 21, 1899,
and Adhesions, Reports, etc. (Ottawa: Queen’s Printer, 1966), 5–10 (ICC fle 2109-34-01-17); A.E. Snyder,
Inspector Commanding Treaty Escort, North-West Mounted Police, Edmonton, Alta., to Officer Commanding
Division, Fort Saskatchewan, September 8, 1899 (ICC file 2109-34-01-17).
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to treaty on May 30, 1900.10 That adhesion, among others, was ratified by
Order in Council dated January 3, 1901.11

Establishment of Indian Reserve 172
The Fort St John Indian Band selected the site of its reserve in 1913, and an
area of “28 square miles constituting the Crown’s calculation of its land
entitlement under Treaty No. 8”12 was surveyed in July 1914. In a letter dated
March 1915, Surveyor Donald Roberts reported: 

This band is comprised of 166 Indians, 25 of whom were given land in the reserve
at the east end of Moberly Lake.  The remainder being entitled to 28 sq. miles,
were given a reserve in township 85, ranges 18 and 19, W.6th, about 10 miles
north of Fort St. John ... This reserve is rolling country, excellently adapted for
grazing and the soil is suitable for gardens and mixed farming.13

IR 172 was confirmed by Order in Council PC 819 on April 11, 1916.14  

Land Conveyance – British Columbia to Canada
The land selected by the Band for its reserve was within an area known as the
Peace River Block. The Peace River Block had been part of a series of land
conveyances15 between Canada and British Columbia put in place to
implement the Terms of Union.16 In the last land transaction, in 1930,
British Columbia confirmed the transfer of  the Indian reserves within the
block to Canada, subject to the right to “resume any part of the said lands
which it may be deemed necessary to resume for making roads, canals,
bridges, towing paths or other works of public utility or convenience.”17

As a result, British Columbia retained the authority to expropriate reserve land

10 H.T. Vergette, Chief, Lands Division, Ottawa, to Chief, Membership Division, December 3, 1973, DIAND,
file 975/30-1, vol. 6 (ICC file 2109-34-01-17).

11 Order in Council PC, January 3, 1901, Canada, Copy of Treaty No. 8 Made June 21, 1899 and Adhesions,
Reports, etc. (Ottawa: Queen’s Printer, 1966), 26 (ICC file 2109-34-01-17).

12 Specific Claim of the Blueberry River and Doig River First Nations Concerning Land Expropriated by the
Department of Public Works of the Province of British Columbia for the Purposes of a Road Right-of-Way
through Fort St. John Indian Reserve No. 172 – Statement of Fact, Legal Arguments and Supporting
Documentation, prepared by Robert Metcs & Associates for Treaty 8 Tribal Association, Treaty and Aboriginal
Rights Research, February 1995, p. ii (ICC file 2109-34-01-17).

13 Donald F. Robertson, DLS, Ottawa, to Assistant Deputy and Secretary, Department of Indian Affairs, Ottawa,
March [18], 1915, LAC, RG 10, vol. 7778, file 27143-4, pt 1 (ICC file 2109-34-01-17).

14 Order in Council PC 819, April 11, 1916, Canada Gazette, May 13, 1916 (ICC file 2109-34-01-17).
15 British Columbia, Executive Order in Council No. 450, May 15, 1907, no file reference available

(ICC file 2109-34-01-17).
16 British Columbia, Terms of Union, May 27, 1871, no file reference available, 4 (ICC file 2109-34-01-17),

which set out the terms under which British Columbia entered Confederation.
17 Schedule 4 Indian Reserves in the Railway Belt and Peace River Block in the Province of British Columbia,

attached to Order in Council PC 208, February 3, 1930, [Specific Claims West Resource Centre]
(ICC file 2109-34-01-17), confirmed by  Order in Council BC 1151, September 24, 1930, no file reference
available (ICC file 2109-34-01-17). 
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for public purposes, including for a highway right of way, subject to the
conditions and provisions in the provincial legislation authorizing
expropriation. 

HIGHWAY RIGHT OF WAY 
In the late 1920s, settlers near the town of Fort St John began to request the
construction of a road through IR 172 to the Alberta border.18 The first
documented query into the possibility of constructing a road (and telephone
line) through the reserve was made to the Department of Indian Affairs in
Ottawa on November 1, 1928, by John Cooper, a settler of Fort St John.19 In
response, J.D. McLean, Assistant Deputy and Secretary of the Department of
Indian Affairs, stated that the construction of such a road would have to be
done in accordance with the Indian Act and through the Department of
Indian Affairs, which would then authorize the province to construct the
road.20 

On July 30, 1934, P. Phillip, Chief Engineer, BC Department of Public
Works, wrote to C.C. Perry, Dominion Indian Commissioner, requesting
permission to construct a road through IR 172:

I herewith enclose map showing St. John Reserve No. 172, Peace River Block,
with a suggested road running north and south through the middle thereof.

You will note that this block prevents travel in a northerly and southerly
direction for a strip of country seven miles wide north of it. At present there is a
road along the west boundary and a very rough trail on the east side. From the map
you will see that residents in the Rose Prairie area for instance, have to travel six
miles farther than necessary to reach their market town which is Fort St. John.

It appears that in past years a road was constructed from the south to the
south boundary of the Reserve, and from the north to a point due north of the
south road, but to date there has been no means of crossing the Reserve except by
saddle horse. The intermediate section had been examined and it was found that
there is no obstacle of a physical nature to stop the connection. If your Department
will allow a right-of-way we will be able to build the road with relief labour this fall.

18 P. Phillip, Chief Engineer, Fort George, to Major J.C. Johnstone, Asst. Dist. Engineer, Pouce Coupé, BC,
January 21, 1931 (ICC file 2109-34-01-17).

19 John Cooper, Fort St John, to Department of Indian Affairs, November 1, 1928, LAC, RG 10, vol. 8069, file 975/
31-4-9, pt 1 (ICC file 2109-34-01-17).

20 J.D. McLean, Assistant Deputy and Secretary, Ottawa, to John Cooper, Fort St John, BC, November 20, 1928,
LAC, RG 10, vol. 8069, file 975/31-4-9, pt 1 (ICC file 2109-34-01-17).
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Map 1: IR 172 Showing Highway Right of Way 
p g g y g y

Plan Rd. 2610 showingR/W  required forHighwaythrough St. John IR No 172, Tp 85, R 18, W est
of6 M eridian,Departm entofPublicW orks,Province of British Columbia, Peace River District,th

29 September 1934

Plan Rd. 2610 showing R/W required for Highway through St. John IR No 172,
Tp 85, R 18, West of 6th Meridian, Department of Public Works, Province of
British Columbia, Peace River District, 29 September 1934
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I would point out that the Reserve is not fenced nor does it contain any
improved land. There are at present no Indians living on the Reserve and I think
that the construction of the road would be of benefit to the Band as it certainly will
appreciate the value of the property. Under the circumstances, therefore, could you
arrange for us to have free, without charge, a right-of-way 66 ft. wide, beginning at
the N.E. corner of Sec. 31 Tp. 84, Range 18, thence due north for a distance of four
miles to the S.E. corner of Sec. 30, Tp. 85, Range 18. This will involve some 32
acres of land.21

Canada agreed to consider the construction of the road on condition that
British Columbia compensate the First Nation by providing fencing around the
road in return for the right of way.22 The province declined to accept. Chief
Engineer Dixon stated:

As explained in my report to the Assistant Indian Commissioner for B.C., dated
July 30th, my information is that the Reserve is not fenced and does not contain any
improved land. There are at present no Indians living on the reserve and, as
explained, it is considered the construction of the road will be a benefit to the
Indians as it will increase the value of the property.

I regret it is not possible for this Department to give any undertaking with
regard to future fencing of the roadway as in these matters we are bound by the
“Highway Act” and it is only when existing fences are disturbed or that fenced land
is opened up by the construction of a highway that this Department gives
consideration to erection of additional fencing along the highway.23 

On September 28, 1934, Canada granted permission to the province to
construct the road through IR 172, concluding that “the benefit of having the
road constructed [was] sufficient compensation for the land required” from
the First Nation.24 British Columbia was granted expropriation rights to 32.11
acres of land required to construct the road, and the right of way was
transferred to the province, without compensation, by Order in Council PC
2631, dated October 26, 1934.25 The First Nation alleges that neither it nor its
Indian Agent was consulted about the construction of the road.26 Although it

21 P. Phillip, Chief Engineer, Department of Public Works, BC, to C.C. Perry, Dominion Indian Commissioner,
July 30, 1934, LAC, RG 10, vol. 8069, file 975/31-4-9-4, pt 1 (ICC file 2109-34-01-17).

22 A.F. MacKenzie, Secretary, Ottawa, to Chief Engineer, Department of Public Works, Victoria, BC, August 14,
1934, LAC, RG 10, vol. 8069, file 975/31-4-9-4, pt 1 (ICC file 2109-34-01-17).

23 A. Dixon, Chief Engineer, Department of Public Works, Victoria, BC, to A.F. MacKenzie, Secretary, Department
of Indian Affairs, Ottawa, September 20, 1934, LAC, RG 10, vol. 8069, file 975/31-4-9-4, pt 1 (ICC file 2109-
34-01-17).

24 T.R.L. MacInnes, Acting Secretary, Department of Indian Affairs, to R. Dixon, Chief Engineer, Department of
Public Works, Victoria, BC, September 28, 1934, BC, Ministry of Transportation and Highways, file 1384,
section 1 (microfilm), Roads near North Pine and Rose Prairie (ICC file 2109-34-01-17).

25 Order in Council 2631, October 26, 1934, LAC, RG 10, vol. 8069, file 975/31-4-9-4, pt 1 (ICC file 2109-34-
01-17).
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is unclear exactly when construction of the road commenced, the project is
mentioned in correspondence dated May 1935,27 which suggests the
construction began around that time.

THE SURRENDER OF INDIAN RESERVE 172
In 1933, when requests were being received by the department regarding the
proposed roadway, other requests that the reserve be opened for settlement
were also arriving in Ottawa.28 In subsequent years, two surrenders were
taken from the First Nation. In the first of these, dated July 9, 1940, the Fort St
John Indian Band surrendered for lease, its “petroleum, and natural gas and
the mining right thereof” in IR 172. Under the terms of the second surrender,
dated September 22, 1945, the First Nation surrendered IR 172 in its entirety
for sale or lease.29 The surrender of September 22, 1945, was accepted by
Order in Council 6506, dated October 16, 1945.30 It should be noted that
these surrenders were not issues within this inquiry.

The Fort St John Indian Band surrendered its reserve at the same time as
the federal government was looking for available land with good agricultural
potential. The band members did not live on the reserve and, because the
community’s economic base was hunting and trapping, they were not farming
the land. Soon after these surrenders, the Director of the Veterans’ Land Act
(DVLA) expressed interest in the surrendered IR 172 and Canada began to
make preparations to sell lands “for veterans’ reestablishment purposes.”31

The DVLA was issued letters patent for the surrendered land on March 30,
1948, for $70,000.32 The road that bisected the reserve was not included in

26 H.A.W. Brown, Indian Agent, Fort St John, BC, to Secretary, Department of Indian Affairs, Ottawa, May 3, 1935,
LAC, RG 10, vol. 8069, file 975/31-4-9-4. pt 1 (ICC file 2109-34-01-17), and Specific Claim of the Blueberry
River and Doig River First Nations Concerning Land Expropriated by the Department of Public Works of the
Province of British Columbia for the Purposes of a Road Right-of-Way through Fort St. John Indian Reserve No.
172. – Statement of Fact, Legal Arguments and Supporting Documentation, prepared by Robert Metcs &
Associates for Treaty 8 Tribal Association, Treaty and Aboriginal Rights Research, February 1995, pp. 15–16
(ICC file 2109-34-01-17).

27 H.A.W. Brown, Indian Agent, Fort St John, BC, to Secretary, Department of Indian Affairs, Ottawa, May 3, 1935,
LAC, RG 10, vol. 8069, file 975/31-4-9-4, pt 1 (ICC file 2109-34-01-17); A.F. MacKenzie, Secretary, Ottawa, to
H.A.W. Brown, Indian Agent, Fort St John, BC, May 16, 1935, LAC, RG 10, vol. 8069, file 975/31-4-9-4, pt 1
(ICC file 2109-34-01-17).

28 Lester P. Reed, Secretary, Rose Prairie Board of Trade, Rose Prairie, BC, to Indian Department, Ottawa,
April 17, 1933, LAC, RG 10, vol. 7779, file 27143-4, pt 1 (ICC file 2109-34-01-17); W.T.R. Delve, Monteney
and District Board of Trade, Monteney, BC, to Department of Indian Affairs, Ottawa, June 20, 1933,
[LAC, RG 10, vol. 7779, file 27143-4, pt 1] (ICC file 2109-34-01-17).

29 Surrender, September 22, 1945, LAC, RG 10, vol. 7779, file 27143-4, pt 1 (ICC file 2109-34-01-17).
30 Order in Council 6506, October 16, 1945, no file reference available (ICC file 2109-34-01-17).
31 Director, Ottawa, to L.A. Shearer, Fairview, Alta, January 4, 1946, LAC, RG 10, vol. 7779, file 27143-4, pt 1

(ICC  file 2109-34-01-17).
32 Letters Patent, March 30, 1948, BC, Ministry of Transportation and Highways, file 1384, section 1 (microfilm),

Roads near North Pine and Rose Prairie (ICC file 2109-34-01-17). See also Trust fund account, Fort St John
Reserve No. 172, c. 1847 (ICC file 2109-34-01-17).
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the surrender, nor was it included in the plan registered by the DVLA.33 Sales
to individual veterans of subdivided parcels within the surrendered reserve
continued until 1956.34 A portion of the revenue from the sale of the reserve
was used to purchase new reserve land for the Fort St John Indian Band closer
to its traplines.35

In 1982, the Union of British Columbia Indian Chiefs queried the
provincial government as to who held the rights to the road. This query was
apparently prompted by the Union’s observation that the Crown grant to the
DVLA did not include the roads.36

Discovery of Petroleum Reserves
Soon after the surrendered IR 172 was transferred to the DVLA in 1948,
petroleum reserves were discovered in the general area. Oil and gas
companies immediately began to express interest in exploring the former
reserve lands for these resources and approached both Indian Affairs and
Veterans Affairs with requests to do so.37 

Oil and gas were discovered within the boundaries of the surrendered
reserve in 1976. Under the terms of the transfer and purchase of the land,
however, the veterans and their assigns were the beneficiaries of revenue
generated from exploitation.38 As stated above, the Fort St John Band divided
itself into the Blueberry River First Nation and the Doig River First Nation in
1977 for reasons not put before this Commission.39 Also in 1977, the First
Nations were informed by Indian Affairs that they had lost the right to the
natural resources under the former reserve. 

Apsassin
The First Nations have been involved in several proceedings regarding IR 172.
In September 1978, they filed an action against the Department of Indian

33 Memorandum, B.W. Waugh, Surveyor General, Department of Mines and Resources, Surveys and Engineering
Branch, to D.J. Allan, Indian Affairs Branch, December 10, 1947, FRC file 975/30-4-172, v. 1 (ICC file 2109-
34-01-17).

34 Blueberry River Indian Band v. Canada (Department of Indian Affairs and Northern Development),
[1995] 4 SCR 344 at para 28.

35 Blueberry River Indian Band v. Canada (Department of Indian Affairs and Northern Development),
[1995] 4 SCR 344.

36 A.C. Brown, Director of Property Services, per D.I.D. MacSween, Senior Property Negotiator, to T.D. Johnson,
Assistant Deputy Minister, Highways Operations, June 17, 1982, [BC, Ministry of Transportation and Highways,
Headquarters Properties, file PS 51005 (former) Fort St John IR#172] (ICC file 2109-34-01-17).

37 D.J. Allan, Superintendent, Reserves and Trusts, to Peace River Natural Gas Co. Ltd, Calgary, Alta, August 29,
1949, DIA file 975/1 (ICC file 2109-34-01-17).

38 Blueberry River Indian Band v. Canada (Department of Indian Affairs and Northern Development),
[1995] 4 SCR 344 at para 28. 

39 Blueberry River Indian Band v. Canada (Department of Indian Affairs and Northern Development),
[1995] 4 SCR 344 at para. 28.
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Affairs claiming (among other things) that the Crown had breached its
fiduciary duty in allowing the First Nations to “make an improvident surrender
of the reserve, and once surrendered, for disposing of it under value.”40 The
bands also claimed damages for permitting the transfer of the mineral rights
to the Director of the Veterans’ Land Act. The resulting Supreme Court
judgment, Blueberry River Indian Band v. Canada, commonly known as
Apsassin, has become one of the leading cases on the nature of the Crown’s
pre-surrender fiduciary duty.

40 Blueberry River Indian Band v. Canada (Department of Indian Affairs and Northen Development),
[1995] 4 SCR 344 at para. 29.
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PART III

ISSUES

The Treaty 8 Tribal Association on behalf of the First Nations requested an
inquiry into their claim on the basis that the Crown had unlawfully taken a
road allowance from IR 172. During the time between the First Nations’
request for an inquiry and the Crown’s accepting their claim for negotiation,
the inquiry did not progress to the point of the parties agreeing on a joint
statement of issues. 
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PART IV

PROCEDURAL HISTORY

The claim regarding the highway right of way had been submitted to the
Minister on February 13, 1995, through what is known as the “fast track”
process. By the summer of 2003, the First Nations had not heard from Canada
regarding either the acceptance or rejection of their claim. On August 21,
2003, the First Nations requested that the Indian Claims Commission conduct
an inquiry into their claim.41 On November 28, 2003, the Chief Commissioner
notified the parties that the First Nations’ request for an inquiry had been
accepted.42 The Commission asked the parties to provide the relevant
documentation. On behalf of the First Nations, the Treaty 8 Tribal Association
submitted part of its document collection and advised that more material
would be forthcoming. Canada provided no documentation and notified the
Commission that the First Nation’s participation in the inquiry would not be
funded, since Canada did not consider the claim to be rejected. 

On September 8, 2004, Canada accepted this claim for negotiation.43

Accordingly, the Commission issued a declaration on May 31, 2005,
concluding this inquiry.44

41 Deborah Smithson, Director, Treaty and Aboriginal Rights Research, Treaty 8 Tribal Association, to Kathleen
Lickers, Commission Counsel, ICC, August 21, 2003 (ICC file 2109-39-01, vol. 1).

42 Renée Dupuis, Chief Commissioner, ICC, to Deborah Smithson, Director, Treaty and Aboriginal Rights
Research, Treaty 8 Tribal Association, December 18, 2003; Renée Dupuis, Chief Commissioner, ICC, to Audrey
Stewart, Director General, Specific Claims Branch, DIAND, and Sylvia Duquette, General Counsel, Specific
Claims Branch, December 18, 2003 (ICC file 2109-39-01, vol. 1).

43 Andy Scott, Minister of Indian Affairs and Northern Development, Ottawa, to Linda Chipesia, Chief, Blueberry
River First Nation, and Garry Oker, Chief, Doig River First Nation, September 9, 2004 (ICC file 2109-39-01,
vol. 1). This letter is reproduced as Appendix A to this report. 

44 ICC, Declaration, dated May 31, 2005. This order is reproduced as Appendix B to this report.
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PART V

CONCLUSION

For the reasons given in our declaration of May 31, 2005, the inquiry was
concluded as follows:

SINCE the specific claim has been accepted by the Minister for
negotiation and the First Nations have requested this inquiry be
closed, and since the panel hearing this inquiry finds there are no
longer any matters to be inquired into,

THIS COMMISSION THEREFORE DECLARES AS FOLLOWS:

The inquiry into this specific claim is hereby concluded.

FOR THE INDIAN CLAIMS COMMISSION

Jane Dickson-Gilmore Daniel J. Bellegarde Sheila G. Purdy
Commissioner Commissioner Commissioner

Dated this 30th day of March, 2006.
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APPENDIX A
GOVERNMENT OF CANADA’S OFFER TO ACCEPT CLAIM

Government of Canada’s Offer to Accept Claim
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APPENDIX B

Treaty 8 Tribal Association
Blueberry River First Nation and Doig River First Nation

Highway Right of Way IR 172 Claim

Association tribale du Traité 8
Première Nation de Blueberry River et Première Nation de Doig River 

Emprise routière - Revendication relative à la RI 172 

DECLARATION

On February 13, 1995, the Treaty 8 Tribal
Association, on behalf of the Blueberry River
First Nation and the Doig River First Nation,
submitted a specific claim to the Minister of
Indian Affairs and Northern Development
(“the Minister”) respecting the Highway Right
of Way through IR 172.

By letter dated August 21, 2003, supported by
Band Council Resolutions from the Blueberry
River First Nation and the Doig River First
Nation, dated August 21, 2003, and July 27,
2004, respectively, the Treaty 8 Tribal
Association requested that the Indian Claims
Commission conduct an inquiry into their
claim.

On November 5, 2003, this Commission
deemed the claim to have been rejected and
accepted the claim for inquiry.

By letter of September 9, 2004 (attached as
Appendix A), the Minister offered to accept
this claim for negotiation.  By Band Council
Resolutions dated February 15, 2005, from the
Blueberry River First Nation and February 7,
2005, from the Doig River First Nation
(attached as Appendix B), the First Nations
requested that this inquiry be closed.

DÉCLARATION

Le 13 février 1995, l’Association tribale du
Traité 8, au nom de la Première Nation de
Blueberry River et de la Première Nation de
Doig River, a présenté une revendication
particulière au ministre des Affaires indiennes
et du Nord canadien (« le Ministre ») au sujet
de l’emprise routière traversant la RI 172.

Dans une lettre datée du 21 août 2003,
appuyée par les résolutions des Conseils de
bande de la Première Nation de Blueberry
River et de la Première Nation de Doig River
datées du 21 août 2003 et du 27 juillet 2004,
respectivement, l’Association tribale du Traité
8 a demandé à la Commission des
revendications des Indiens de faire enquête sur
leur revendication.

Le 5 novembre 2003, la Commission,
considérant que la revendication avait été
rejetée, a accepté d’ouvrir une enquête.

Dans une lettre datée du 9 septembre 2004,
constituant l’annexe A, le Ministre a offert
d’accepter cette revendication aux fins de
négociation. Dans une résolution du Conseil
de bande de la Première Nation de Blueberry
River datée du 15 février 2005, et une
résolution du Conseil de bande de la Première
Nation de Doig River datée du 7 février 2005,
constituant l’annexe B, les Premières Nations
ont demandé la clôture de l’enquête.

Indian Claims Commission Declaration, May 31, 2005
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SINCE the specific claim has been accepted
by the Minister for negotiation and the First
Nations have requested this inquiry be closed,
and since the panel hearing this inquiry  finds
there are no longer any matters to be inquired
into,

THIS COMMISSION THEREFORE
DECLARES AS FOLLOWS:

The inquiry  into this specific claim is hereby
concluded.

At Ottawa, Ontario, this 31st day of May,
2005.

Renée Dupuis
Chief Commissioner (Chair)

Daniel J. Bellegarde
Commissioner

Jane Dickson-Gilmore
Commissioner

PUISQUE le Ministre a accepté la
revendication particulière en l’espèce aux fins
de négociation et que les Premières Nations
ont demandé la clôture de l’enquête, et
puisque le comité chargé des travaux conclut
qu’il y a lieu de clore cette enquête,

LA COMMISSION DÉCLARE DONC :

Que l’enquête sur cette revendication
particulière est close.

Fait à Ottawa (Ontario), ce 31  jour de maie

2005.

Renée Dupuis
Présidente (présidente du comité)

Daniel J. Bellegarde
Commissaire

Jane Dickson-Gilmore
Commissaire
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SUMMARY

WILLIAMS LAKE INDIAN BAND
VILLAGE SITE INQUIRY

British Columbia

The report may be cited as Indian Claims Commission, Williams Lake Indian Band: 
Village Site Inquiry (Ottawa, March 2006), reported (2008) 21 ICCP 225.

This summary is intended for research purposes only. For a complete account of 
the inquiry, the reader should refer to the published report. 

Panel: Commissioner A.C. Holman (Chair), Commissioner D.J. Bellegarde

British Columbia – Indian Settlements – Pre-emptions – Reserve Creation – 
McKenna-McBride Commission – Joint Indian Reserve Commission – Indian Reserve 
Commissioner – Village Sites; Culture and Religion – Winter Villages – Pithouses 

– Seasonal Round; Fiduciary Duty – Pre-Confederation – Post-Confederation – 
Pre-Reserve Creation; Reserve – Reserve Creation

THE SPECIFIC CLAIM
On February 8, 1994, the Williams Lake Indian Band submitted its claim to the
Specific Claims Branch of the Department of Indian Affairs and Northern
Development (DIAND), and, on August 23, 1995, the claim was rejected. On June 3,
2002, the Band requested that the Indian Claims Commission (ICC) review its
rejected specific claim. At issue in this inquiry is the pre-emption of two village sites,
one located at Missioner Creek, or Glendale, and the other located at the foot of
Williams Lake. 

BACKGROUND 
The Williams Lake Indian Band has a long history in the Williams Lake area. The
traditional way of life for its members was based on a seasonal round: they would
move or camp in regular cycles, depending on the resources that were available in
the area, and, each winter, they would return to their permanent villages, where they
lived in sunken structures known variously as “pithouses,” “kickwillie” houses, or
“quigly” houses. 

In the fall of 1859, Governor Douglas instructed the Gold Commissioner and
Magistrate to reserve the sites of all Indian villages and lands. Douglas’s instructions
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were formalized when Proclamation No. 15 was issued on January 4, 1860. The pre-
emption policy set out in this proclamation allowed settlers to acquire unoccupied,
unreserved, and unsurveyed Crown land in British Columbia. Sites constituting an
Indian reserve or settlement were prohibited from being occupied or acquired.

The first pre-emptions at Williams Lake were recorded in 1860. In 1861,
Gold Commissioner Philip Nind reported that the Williams Lake Indians were starv-
ing, and he asked about a reserve being marked out for them. In response, Douglas
instructed Nind to set aside a 400- or 500-acre reserve. These instructions were not
carried out. Around this time, as well, the Band succumbed to a smallpox epidemic,
which decimated its population.

The pre-emptions in the Williams Lake area continued. By 1878, William
Pinchbeck had acquired all the lots at Missioner Creek and at the foot of Williams
Lake, and, in 1885, Crown grant no. 2923 for lots 71 and 72 was issued to William
Pinchbeck Sr.

When British Columbia joined Confederation in 1871, the province retained
control over its lands and resources, while acknowledging the Dominion of Canada’s
jurisdiction over Indians and their lands. The intention was for the province to con-
vey to the dominion lands set aside for the use and benefit of Indians. However, this
issue became the source of considerable conflict between the two levels of govern-
ment. In 1875, British Columbia and Canada agreed to form the Joint Indian Reserve
Commission (JIRC) to address the Indian land question and to allot reserves. It
would have three members: a federal appointee, a provincial appointee, and an
appointee agreed to by both levels of government. G.M. Sproat was the joint appoin-
tee on this commission. When the JIRC was dissolved in 1878, Sproat was retained as
the sole Indian Reserve Commissioner. Neither the JIRC nor Sproat met with the Will-
iams Lake Band. 

In 1879, the Williams Lake Indian Band still did not have any land set aside
for it. Justice of the Peace William Laing-Meason wrote twice to Sproat, advising him
of the pre-emptions, the impact on the Band, and the fact that land still had not yet
been set aside for the Band. Chief William wrote a letter to the editor of the British
Daily Colonist describing the poverty of the Williams Lake Band and the effects of
pre-emption on his people. His letter also requested land. In reporting to more
senior officials, Sproat stated that the Band’s situation was the fault of the province,
not the dominion. In addition, Father C.J. Grandidier wrote to the Superintendent
General of Indian Affairs in January 1880, documenting the Williams Lake Indian
Band’s history in the area from the 1850s and outlining how the pre-emptions had
occurred. Father Grandidier also emphasized the need for an Indian Agent in the
area.
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Sproat’s successor, Peter O’Reilly, was the sole Indian Reserve Commissioner
from 1880 to 1898. During his tenure, he experienced difficulty working with the BC
government. However, in June 1881, O’Reilly was able to visit the Williams Lake
Band. In his report, he described the Chief’s complaints regarding the delay in setting
aside land for his people. He also noted the presence of an “old Indian Church,” win-
ter houses, and burial grounds at the Pinchbeck farm at Missioner Creek. O’Reilly set
aside 14 reserves for the Williams Lake Indian Band. Three reserves were set aside
for habitation and farming (reserves 1–3), three for fishing (reserves 4–6), and
eight for graveyards (reserves 7–14). The total acreage of the reserves was
5,634 acres, including 1,464 acres of pre-empted land purchased from settlers.
None of the allocated reserves were located in the two areas that are the subject of
this inquiry. In 1894, an additional reserve (reserve 15) at Carpenter Mountain, con-
sisting of 168.76 acres, was allotted.

In 1912, the McKenna-McBride Commission was established to address all of
the outstanding Indian land issues between the dominion and the provincial govern-
ments.  The McKenna-McBride Commission was intended to be definitive and, to this
end, travelled throughout the province, setting aside lands for reserve purposes. In
1914, Chief Baptiste William appeared before the Commission, requesting that more
land be allotted to the Band, owing to the rocky nature of the existing reserves, and
outlining past grievances related to the pre-emption of its village sites. The McKenna-
McBride Commission confirmed all 15 reserves for the Williams Lake Indian Band in
1915.

Provincial Order in Council PC 911, dated July 26, 1923, transferred the
lands for the 15 reserves set aside for the Williams Lake Band to the federal Crown.
By the time provincial Order in Council 1036 was passed in 1938, only reserves 1–6
and 15 for the Williams Lake Band were transferred for the Williams Lake Band.
Reserves 7–14 (the graveyards) were deleted from the list and not allotted, because
the burial sites were on pre-empted lands and the government was unwilling to
purchase them. With respect to the relative locations of the reserves set aside and the
village sites at issue in this inquiry, Indian Reserve (IR) 6 is located at the foot of
Williams Lake, east of lot 71, and Indian Reserves 9–11 are south of lot 72.

ISSUES
In or about 1861 what lands, if any, did the Williams Lake Indians occupy as villages
at:  Missioner Creek, foot of Williams Lake, and north shore of Williams Lake? Were
any of the villages “Indian Settlements” within the meaning of the colonial and
provincial land ordinances and legislation? Was the pre-emption of the Indian
Settlements in and around 1861 valid pursuant to pre-emption legislation? If not,
would the Indian Settlements have been “lands reserved for the Indians” within the
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meaning of the Terms of Union, 1871 and/or the Constitution Act, 1867 and/or the
Indian Act? If so, does the Band continue to have a reserved interest under the
Constitution Act, 1867 and/or the Indian Act? Did the Colony of British Columbia
and Canada have a fiduciary obligation to protect the Indian Settlements for the use
and benefit of the Band? If so, was such an obligation breached?

FINDINGS
The panel concludes that the Williams Lake Indian Band occupied the village sites at
Missioner Creek and the foot of Williams Lake at the time of pre-emption and that
these village sites were “Indian settlements” within the meaning of the legislation in
operation at the time. The claim for the village site on the north shore of Williams
Lake has been withdrawn by the Band.

The panel concludes that the pre-emption of the Indian settlements around
1861 was not valid pursuant to the pre-emption legislation. 

With respect to this issue, the panel finds that the Williams Lake Indian Band
had an interest in the use and occupation of the village sites at Missioner Creek and
the foot of Williams Lake prior to the pre-emptions and after the pre-emptions. The
panel does not draw any conclusions on whether this interest falls under the defini-
tion of “lands reserved for Indians” and prefers to examine the Band’s interest in its
village sites in the context of a fiduciary analysis.

The panel concludes that Canada had a fiduciary obligation to the Williams
Lake Indian Band. This fiduciary obligation is based on the interest the Band had in
the village sites at Missioner Creek and at the foot of Williams Lake; it is a pre-
reserve–creation fiduciary duty limited to the basic duties of loyalty, good faith, full
disclosure, and ordinary prudence or diligence.

The panel finds that these duties were breached by Peter O’Reilly in 1881 and
were not rectified by the allotment of more reserve lands than was originally
intended. The panel concludes that these village sites should also have been set aside
and recommended as possible reserves. 

RECOMMENDATION
That Canada accept the village site claim of the Williams Lake Indian Band.

REFERENCES
In addition to the various sources noted below, ICC inquiries depend on a base of
oral and documentary research, often including maps, plans, and photographs, that
is fully referenced in the report.
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PART I

INTRODUCTION

The Williams Lake Indian Band is descended from the Secwepemc people
(also referred to as Shuswap), “who speak a dialect of the Interior division of
the Salishan linguistic family.”1 The Williams Lake area was “the ethnohistoric
terri tory of  the Shuswap (Secwepemc people).”2 Historical  and
archaeological data indicate that the Band occupied several settlements
around Williams Lake. Three village sites of great cultural importance to the
Williams Lake Indian Band were originally the subject of this inquiry: one at
Missioner Creek, one at the foot of Williams Lake, and a third site on the north
shore of Williams Lake. During the course of the inquiry into Canada’s
rejection of its claim to these sites, the Band decided not to pursue the north-
shore claim. 

In 1849, the colony of Vancouver Island was established by Britain. The
Hudson’s Bay Company (HBC) was granted proprietorial rights to the colony
for 10 years,3 and James Douglas, Chief Factor of the HBC, was appointed
Governor in 1851.4 When the Fraser Gold Rush hit in the spring of 1858, the
area experienced an influx of prospectors and entrepreneurs.5 In August
1858, the colony of British Columbia was established on the mainland as a
result of the gold rush and an ongoing fear of American annexation.6 Douglas

1 Mike K. Rousseau, “An Inventory, Impact Assessment and Management Plan for Heritage Resources within
Cariboo Fibreboard Limited’s Proposed Williams Lake Medium Density Fibreboard Plant Development Project
Area,” prepared for Cariboo Fibreboard Limited, December 31, 1989, p. 6 (ICC Exhibit 9, p. 6).

2 Mike K. Rousseau, “An Inventory, Impact Assessment and Management Plan for Heritage Resources within
Cariboo Fibreboard Limited’s Proposed Williams Lake Medium Density Fibreboard Plant Development Project
Area,” prepared for Cariboo Fibreboard Limited, December 31, 1989, p.  6 (ICC Exhibit 9, p. 6).

3 Cole Harris, Making Native Space: Colonialism, Resistance, and Reserves in British Columbia (Vancouver:
UBC Press, 2002), 4.

4 Cole Harris, Making Native Space: Colonialism, Resistance, and Reserves in British Columbia (Vancouver:
UBC Press, 2002), 3; and Jean Barman, The West beyond the West: A History of British Columbia (Toronto:
University of Toronto Press, 1996), 53.

5 Jean Barman, The West beyond the West: A History of British Columbia (Toronto: University of Toronto
Press, 1996), 61.

6 Cole Harris, Making Native Space: Colonialism, Resistance, and Reserves in British Columbia (Vancouver:
UBC Press, 2002), 3; and Jean Barman, The West beyond the West: A History of British Columbia (Toronto:
University of Toronto Press, 1996), 69–71.
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was appointed Governor of this colony in addition to his responsibilities for
Vancouver Island.

In January 1860, Proclamation No. 15 was issued in the colony of British
Columbia by Governor James Douglas. This legislation permitted settlers to
pre-empt or claim up to 160 acres of unsurveyed land, but Indian reserves
and settlements were exempted in the legislation from the lands available.
Shortly after the Pre-emption Consolidation Act, 1861, was proclaimed, a
non-Indian settler named Davidson recorded, as a pre-emption claim, the
land at Williams Lake where the Indian settlements were located.

In 1861, Governor Douglas instructed Gold Commissioner Philip Nind to
set apart a “400 or 500 acre” reserve for the Williams Lake Indians; Nind
replied that “the greater portion of the available farming land has been pre-
empted,” and a reserve was never set apart.

In 1879, William Laing-Meason, Justice of the Peace in Williams Lake, sent
a letter to Indian Reserve Commissioner Gilbert Malcolm Sproat on behalf of
the Chief of the Williams Lake Band, complaining that the Band had no
suitable land, and stating, “if proper land is not given to them they will take by
force the land which they used to own and which they used to cultivate and
which was taken from them by pre-emption in 1861 (about).”7 Two years
later, Indian Reserve Commissioner Peter O’Reilly set apart Indian Reserves
(IR) 1 to 14 for the Band. O’Reilly admitted to the Band that a mistake had
been made regarding the villages but warned that, “with respect to white
men’s rights they cannot interfere, they need not therefore ask for any land
that has been sold by the Government.”8

The village sites that are the subject of this inquiry were located in and
around what is now known as lots 71 and 72, Lillooet District. On June 29,
1885, the province of British Columbia issued a Crown grant to William
Pinchbeck for lots 71 and 72. Today, lots 71 and 72 comprise most of the
townsite of Williams Lake. 

On February 8, 1994, the Williams Lake Indian Band submitted its claim to
the Specific Claims Branch of the Department of Indian Affairs and Northern
Development (DIAND); the claim was rejected on August 23, 1995. On June
3, 2002, the Band requested that the Indian Claims Commission (ICC) review
its rejected specific claim.

7 William Laing-Meason, Justice of the Peace, Williams Lake, BC, to Gilbert Malcolm Sproat, Indian
Commissioner, Victoria, BC, April 21, 1879, Library and Archives Canada (hereafter LAC), RG 10, vol. 3680,
file 12395-1 (ICC Exhibit 1a, p. 154).

8 Unidentified author, Williams Lake, BC, to unidentified recipient, June 7, 1881, LAC, RG 10, vol. 3663,
file 9803, part 2 (ICC Exhibit 1a, p. 208).
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MANDATE OF THE COMMISSION
The mandate of the Indian Claims Commission is set out in federal Orders in
Council providing the Commissioners with the authority to conduct public
inquiries into specific claims and to issue reports on “whether a claimant has
a valid claim for negotiation under the [Specific Claims] Policy where the
claim was already rejected by the Minister.”9 This Policy, outlined in DIAND’s
1982 booklet entitled Outstanding Business: A Native Claims Policy –
Specific Claims, states that Canada will accept claims for negotiation where
they disclose an outstanding “lawful obligation” on the part of the federal
government.10 The term “lawful obligation” is defined in Outstanding
Business as follows:

The government’s policy on specific claims is that it will recognize claims by Indian
bands which disclose an outstanding “lawful obligation,” i.e., an obligation derived
from the law on the part of the federal government.

A lawful obligation may arise in any of the following circumstances:

i The non-fulfillment of a treaty or agreement between Indians and the Crown.
ii) A breach of an obligation arising out of the Indian Act or other statutes

pertaining to Indians and the regulations thereunder.
iii) A breach of an obligation arising out of government administration of Indian

funds or other assets.
iv) An illegal disposition of Indian land.

9 Commission issued September 1, 1992, pursuant to Order in Council PC 1992-1730, July 27, 1992, amending
the Commission issued to Chief Commissioner Harry S. LaForme on August 12, 1991, pursuant to Order in
Council PC 1991-1329, July 15, 1991.

10 Department of Indian Affairs and Northern Development (DIAND), Outstanding Business: A Native Claims
Policy – Specific Claims (Ottawa: Minister of Supply and Services, 1982), 20; reprinted in (1994) 1 ICCP
171–85 (hereafter Outstanding Business).
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PART II

THE FACTS

The Williams Lake Indian Band, descendants of the Secwepemc or Shuswap
people, have a long history in the Williams Lake area. The traditional
Secwepemc way of life was based on a seasonal round that revolved around
hunting, gathering, and salmon fishing. People would move or camp in
regular cycles depending on what resources were available in the area, and
each winter they would return to their winter villages. Thus, they would use
and occupy specific areas of land for specific reasons at specific times of year.
The winter village was marked by “pithouses,” “kickwillie” houses, or
“quigly” houses. 

The year 1842 marks the first documented contact between a European
Oblate missionary Father Modeste Demers, and the Williams Lake Band at the
Glendale or Missioner Creek area. In his account, Father Demers described
the houses built by the Band and a chapel that was jointly built in 1843.

The contact the Williams Lake Band had with settlers and missionaries
would dramatically change over the next decades. In 1849, the colony of
Vancouver Island was established by Britain, the HBC was granted
proprietorial rights to the colony for 10 years, and in 1851 James Douglas,
HBC Chief Factor, was appointed Governor. When the Fraser Gold Rush began
in 1858, Douglas was also appointed Governor of the new mainland colony of
British Columbia. 

The gold rush led to mass settlement of British Columbia, and conflicts
over lands occupied by Indian bands occurred throughout the colony. To
balance seemingly conflicting interests, in fall 1859 Governor Douglas
instructed the Gold Commissioner and Magistrate: “You will also cause to be
reserved the sites of all Indian villages and the Land they have been
accustomed to cultivate, to the extent of several hundred acres around such
village for their especial use  and benefit.”11 

11 James Douglas, Governor, to Gold Commissioner and Magistrate of British Columbia, October 7, 1859, British
Columbia Archives (hereafter BCA), GR-1372, file 485 (Governor), microfilm B1325 (ICC Exhibit 1a, pp. 56–57).
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Douglas’s instructions were formalized when Proclamation No. 15 was
issued on January 4, 1860. Proclamation No. 15, a pre-emption policy,
allowed settlers to acquire unoccupied, unreserved, and unsurveyed Crown
land in British Columbia. Sites constituting an Indian reserve or settlement
were prohibited from occupation and acquisition.12

Two village sites are the focus of this inquiry. One village site is located at
Missioner Creek (also referred to as Glendale, district lot 72). In the Shuswap
language, this area was referred to as Pelikehiki. The second village site is
located at the foot of Williams Lake (also referred to as “Scout Island,” district
lot 71). In the Shuswap language, this area was referred to as Yucw or Yukw.
At the time these village sites were pre-empted, they were designated lot
numbers 1–6 in an unconfirmed land district. Lot numbers 1–5 (foot of
Williams Lake village site) became lot 71, while lot number 6 became lot 72
(Missioner Creek village site). 

The first pre-emptions at Williams Lake were recorded in 1860. Pre-
emption rights (record no. 5) were granted to Moses Dunceralt on April 28,
1860, for 160 acres in lot 4, district lot 71, at the foot of Williams Lake.13 The
lots at Missioner Creek were pre-empted by John Telfer, who was issued a pre-
emption record (record no. 4) for 160 acres in lot 6, district lot 72, on
April 28, 1860.14 In early December 1860, a pre-emption record was issued
to Thomas W. Davidson for 160 acres at the foot of Williams Lake in lot 1,
district lot 71.15

Apparently, some of those pre-empting land had contact with the Williams
Lake Band. Davidson’s pre-emption was described by Father C.J. Grandidier
in a letter to the Superintendent General of Indian Affairs. Chief William
occupied a house on the block of land that Davidson was interested in.
Davidson offered Chief William 20 dollars for it, but the Chief refused the
offer. Davidson pre-empted the land anyway. His pre-emptions were shown on
a map dated c. 1860, as being west and slightly north of Williams Lake and
east of the Fraser River. In addition, William Pinchbeck Sr, another settler,
described kickwillies built and lived in by Indians at Comer Ranch in district
lot 72.16

12 Colonial Proclamation No. 15 (151), January 4, 1860, no file reference available (ICC Exhibit 1a, p. 68, and
Exhibit 6b, p. 2).

13 Affidavit of William Pinchbeck, June 29, 1885, BCA, GR-3097, vol. 0016 (ICC Exhibit 1d, p. 2).
14 Affidavit of William Pinchbeck, June 29, 1885, BCA, GR-3097, vol. 0016 (ICC Exhibit 1d, p. 1).
15 Field book 10/83 PH3, Lots 71 and 72, surveyed by W. Allan, c. May 1883 (ICC Exhibit 1e, p. 19).
16 “Notes on William Pinchbeck’s Onward Ranch, Williams Lake,” unknown author, c. 1930, BCA, call no. EE P65

(ICC Exhibit 1f, p. 1).
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The influx of settlers in the Williams Lake area disturbed the Band ’s way of
life. In 1861, Gold Commissioner Philip Nind reported that the Williams Lake
Indians were starving and asked about marking out a reserve for them. In
response, Douglas instructed Nind to set aside a 400- or 500-acre reserve.
These instructions were not carried out. Around this time, as well, the Band
began to suffer from smallpox, which decimated its population.

The pre-emptions in the Williams Lake area continued, subject to the Pre-
emption Consolidation Act, 1861. A series of pre-emptions and transfers of
pre-emptions occurred over the next decade. By 1878, Pinchbeck had
acquired all the lots at Missioner Creek and at the foot of Williams Lake, and,
in 1885, Crown grant no. 2923 for lots 71 and 72 was issued to William
Pinchbeck Sr.

In March 1867, the British North America Act, 1867 (also referred to as
Constitution Act, 1867) bringing the Canadian Confederation into effect was
passed, and section 91(24) specified federal jurisdiction over Indians and
land reserved for Indians. The colony of Brit ish Columbia joined
Confederation in 1871. According to the Terms of Union, the province
retained control over its lands and resources, while acknowledging the
Dominion of Canada’s jurisdiction over Indians and their lands. It was
intended that the province would convey lands set aside for the use and
benefit of Indians to the dominion. However, this question would be the
source of great conflict between the two levels of government.

In 1875, British Columbia and Canada agreed to form the Joint Indian
Reserve Commission (JIRC) to address the Indian land question and allot
reserves. The JIRC was to consist of a federal appointee, a provincial
appointee, and an appointee agreed to by both levels of government. G.M.
Sproat was the joint appointee on this commission. The Commissioners were
given general guidelines to follow in carrying out their duties and had the
authority to “fix and determine for each nation, separately, the number, extent
and locality of the Reserve or Reserves to be allowed to it,” after “full enquiry
on the spot into all matters affecting the questions.”17

The JIRC was dissolved in 1878 and Sproat was retained as the sole Indian
Reserve Commissioner. Neither the JIRC nor Sproat met with the Williams
Lake Band. It should be noted that, at this time, the Williams Lake Band still
did not have any land set aside for it. In 1879, Justice of the Peace William
Laing-Meason wrote twice to Sproat, advising him of the pre-emptions, the

17 Anne Seymour, “Alienation of Indian Settlements in British Columbia, 1875–1910,” prepared for the Indian
Claims Commission Inquiry into the Williams Lake Indian Band Village Site Claim, August 2004, p. 12 (ICC
Exhibit 16a, p. 12).
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impact on the Band, and the fact that land still had not yet been set aside. Chief
William wrote a letter to the editor of the British Daily Colonist describing
the poverty of the Williams Lake Band and the effects of pre-emption. His
letter also requested land. In reporting to more senior officials, Sproat stated
that the Band’s situation was the fault of the province, not the dominion. 

In addition, Father Grandidier wrote to the Superintendent General of
Indian Affairs in January 1880, documenting the Williams Lake Indian Band’s
history in the area from the 1850s and outlining how the pre-emptions had
occurred. Father Grandidier also emphasized the need for an Indian Agent in
the area. Sproat resigned from his post as Commissioner in March, without
visiting the Williams Lake Band. He was succeeded by Peter O’Reilly in July
1880.

O’Reilly was the sole Indian Reserve Commissioner from 1880 to 1898.
During his tenure, he experienced difficulty working with the BC government.
However, in June 1881, O’Reilly was able to visit the Williams Lake Band. In
his report, he described the Chief’s complaints regarding the delay in setting
aside land for them. He also noted the presence of an “old Indian Church,”
winter houses, and burial grounds at the Pinchbeck farm at Missioner Creek.
O’Reilly set aside 14 reserves for the Williams Lake Indian Band. Three
reserves were set aside for habitation and farming (reserves 1–3), three for
fishing (reserves 4–6), and eight for graveyards (reserves 7–14). The total
acreage of the reserves was 5,634 acres, including 1,464 acres of pre-empted
land purchased from settlers. None of the allocated reserves were located in
the two areas that are the subject of this inquiry. In 1894, an additional
reserve (reserve 15) at Carpenter Mountain consisting of 168.76 acres was
allotted.

In 1912, the McKenna-McBride Commission was established “to settle all
differences between the Governments of the Dominion and the Province
respecting Indian lands and Indian Affairs generally in the Province of British
Columbia.”18 The McKenna-McBride Commission was intended to be
definitive and, to this end, travelled throughout the province, setting aside
lands for reserve purposes. In 1914, Chief Baptiste William appeared before
the Commission, requesting that more land be allotted to the Band owing to
the rocky nature of the existing reserves and outlining past grievances related

18 Memorandum of an Agreement arrived at between J.A.J. McKenna, Special Commissioner appointed by the
Dominion Government to investigate the condition of Indian Affairs in British Columbia, and the Honourable
Sir Richard McBride, as Premier of the Province of British Columbia, September 24, 1912 (ICC Exhibit 1a,
pp. 250–51).
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to the pre-emption of its village sites. The McKenna-McBride Commission
confirmed all the Williams Lake Indian Band’s reserves in 1915.

Provincial Order in Council PC 911, dated July 26, 1923, transferred the
lands for the 15 reserves set aside for the Williams Lake Band to the federal
Crown. By the time provincial Order in Council 1036 was passed in 1938, only
reserves 1–6 and 15 were transferred for the Williams Lake Band. Reserves
7–14 (the graveyards) were deleted from the list and not allotted, because the
burial sites were on pre-empted lands and the government was unwilling to
purchase them. With respect to the relative locations of the reserves set aside
and the village sites at issue in this inquiry, Indian Reserve (IR) 6 is located at
the foot of Williams Lake, east of lot 71, and Indian Reserves 9–11 are south
of lot 72.
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PART III

ISSUES

The Indian Claims Commission is inquiring into the following four issues as
agreed to by the parties:

1 In or about 1861 what lands, if any, did the Williams Lake Indians
occupy as villages at:

i) Missioner Creek,

ii) foot of Williams Lake, and

iii) north shore of Williams Lake?

(a) Were any of the villages “Indian Settlements” within the meaning
of the colonial and provincial land ordinances and legislation?

2 Was the pre-emption of the Indian Settlements in and around 1861
valid pursuant to pre-emption legislation?

3 If not, would the Indian Settlements have been “lands reserved for
the Indians” within the meaning of the Terms of Union, 1871 and/or
the Constitution Act, 1867 and/or the Indian Act?

(a) If so, does the Band continue to have a reserved interest under
the Constitution Act, 1867 and/or the Indian Act?

4 Did the Colony of British Columbia and Canada have a fiduciary obli-
gation to protect the Indian Settlements for the use and benefit of the
Band? If so, was such an obligation breached?
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PART IV

ANALYSIS

ISSUE 1    VILLAGE SITES OF THE WILLIAMS LAKE INDIANS, 1861

In or about 1861 what lands, if any, did the Williams
Lake Indians occupy as villages at:

i) Missioner Creek,
ii) foot of Williams Lake, and
iii) north shore of Williams Lake?

In this issue, the panel is being asked to make a finding of fact about whether
villages existed at Missioner Creek and the foot of Williams Lake at the time of
pre-emption. The Williams Lake Indian Band asserts that village sites existed
at Missioner Creek, at the foot of Williams Lake, and on the north shore of the
lake. The claim for the north-shore village site has been withdrawn. Canada
has argued that the evidence of the existence of the village sites at the time of
pre-emption is inconclusive.

Based on the oral history and the documentary evidence, the panel finds
that the Williams Lake Indian Band occupied village sites at Missioner Creek
and the foot of Williams Lake at and around the time of the 1860–61 pre-
emptions. 

Background
On January 4, 1860, Governor Douglas issued Proclamation No. 15, which
allowed the acquisition of unoccupied, unreserved, and unsurveyed Crown
land in British Columbia. Sites constituting an Indian reserve or settlement
were prohibited from occupation and acquisition.19 This pre-emption policy,
Governor Douglas explained,

19 Colonial Proclamation No. 15 (151), January 4, 1860, no file reference available (ICC Exhibit 1a, p. 68, and
Exhibit 6b, p. 2).
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reserves, for the benefit of the Crown, all town sites, auriferous land, Indian
settlements and public rights whatsoever; the emigrant will, therefore, on the one
hand, enjoy a perfect freedom of choice with respect to unappropriated land, as
well as the advantage, which is perhaps of more real importance of him, of being
allowed to choose for himself and enter at once into possession of land without
expense or delay; while the rights of the Crown are, on the other hand, fully
protected, as the land will not be alienated nor title granted until after payment is
received.20

The first pre-emptions at Williams Lake were recorded in 1860. Pre-emption
rights (record no. 5) were granted to Moses Dunceralt on April 28, 1860, for
160 acres in lot 4, district lot 71, at the foot of Williams Lake.21 The lots at
Missioner Creek were pre-empted by John Telfer, who was issued a pre-
emption record (record no. 4) for 160 acres in lot 6, district lot 72, on April
28, 1860.22 In early December 1860, a pre-emption record was issued to
Thomas W. Davidson for 160 acres at the foot of Williams Lake in lot 1,
district lot 71.23 This pre-emption was noted in a letter to the Superintendent
General of Indian Affairs from Father C.J. Grandidier, who indicated that
Davidson had had some interaction with the Williams Lake Indian Band
concerning the same piece of land:

A man named Davidson came early after 1859 to the father of the present Chief
William and asked to be permitted to build a cabin and to cultivate a little garden
on his land. The Chief offered no objection. Then this man Davidson had all the
land occupied by the Indians, recorded as a preemption claim. On that land was a
little chapel built by the first Catholic Missionary, the late Bishop [M.] Demers of
Victoria, and also the cabin of the Chief. The chief was permitted to live in his cabin
near the chapel, but the Indians were driven away. The Chief was offered twenty
dollars by Davidson; but he refused to part with his father’s land, and rejected the
money, as I have been told by the man who acted as interpreter in this occasion.
Shortly after the other part of the valley was pre-empted by other parties, and the
Indians were driven away to the top of the hills, where cultivation is out of the
question.24

Davidson’s pre-emptions were shown in a map dated circa 1860 as being west
and slightly north of Williams Lake and east of the Fraser River.25 

20 James Douglas, Governor, Victoria, to Duke of Newcastle, January 12, 1860, Papers Relating to British
Columbia, pp. 90–91 (ICC Exhibit 1a, pp. 69–70).

21 Affidavit of William Pinchbeck, June 29, 1885, British Columbia Archives (hereafter BCA), GR-3097, vol. 0016
(ICC Exhibit 1d, p. 2).

22 Affidavit of William Pinchbeck, June 29, 1885, BCA, GR-3097, vol. 0016 (ICC Exhibit 1d, p. 1).
23 Field book 10/83 PH3, Lots 71 and 72, surveyed by W. Allan, c. May 1883 (ICC Exhibit 1e, p. 19).
24 Father C.J. Grandidier to Superintendent General of Indian Affairs, January 20, 1880, LAC, RG 10, vol. 3680,

file 12395-1 (ICC Exhibit 1a, p. 183).
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As for the use and occupation of the area by the Williams Lake Band, the
traditional Secwepemc way of life was based on a seasonal round that
revolved around the salmon fishery, gathering, and hunting. People would
move or camp in regular cycles, depending on the availability of resources in
the area, and would return to their winter village.26 Based on the oral history
presented at the community session, the traditional name of the area at
Missioner Creek, also known as Glendale, is “Pelikekiki.”27 This area was a
permanent winter village site with pithouses. “Pithouses,” “kickwillie”
houses, or “quigly” houses were primary winter residences that were
established as winter villages.28 Several of the Elders testified that the
Missioner Creek site was a burial site for many band members who had died
of smallpox.29 Chief William was buried in this area around 1862.30 Also, the
Elders stated that many of the traditional residential sites are located in this
area.31 The Elders testified to the use of the site as a campground,32 a hunting
area,33 and a location for berry picking.34 

Based on the oral history, the traditional name for the foot of Williams
Lake is “Yucw.” This area, now located in the present-day city of Williams
Lake, was once considered to be “point central.”35 The area also includes
Scout Island, where pit house sites and cache pits were observed.36 Elders
related memories of camping in various places within the territory,37 haying
activities in the vicinity of Scout Island,38 and fishing and trapping on Scout
Island.39 The documentary record confirms the use and occupation of the

25 Untitled map, unknown date, no file reference available (ICC Exhibit 7i).
26 ICC Transcript, June 17, 2003 (ICC Exhibit 5a, pp. 47–48, 161–64, 257, 68, 295, Amy Sandy, Jean William,

Charlie Gilbert, Lynn Gilbert, Sally Wynja).
27 ICC Transcript, June 17, 2003 (ICC Exhibit 5a, p. 144, Jean William).
28 ICC Transcript, June 17, 2003 (ICC Exhibit 5a, pp. 180–81, 198–99, Kristy Palmantier).
29 Transcripts of Williams Lake Elders’ Interviews with Clothilde Thomas (ICC Exhibit 12d, p. 91).
30 Transcripts of Williams Lake Elders’ Interviews with Clothilde Thomas (ICC Exhibit 12d, pp. 58, 91); ICC

Transcript, June 17, 2003 (ICC Exhibit 5a, pp. 223, 118, 152, Agnes Anderson, Jean William).
31 ICC Transcript, June 17, 2003 (ICC Exhibit 5a, pp. 40, 41, 48–49, 73, 118, Amy Sandy, Lynn Gilbert, Agnes

Anderson).
32 ICC Transcript, June 17, 2003 (ICC Exhibit 5a, pp. 117–18, Leonard English).
33 ICC Transcript, June 17, 2003 (ICC Exhibit 5a, pp. 236, 37, 250, 150, Agnes Anderson, Leonard English,

Charlie Gilbert, Jean William); Transcripts of Williams Lake Elders’ Interviews with Clothilde Thomas and Lilly
Alphonse (ICC Exhibit 12d, pp. 56, 91).

34 ICC Transcript, June 17, 2003 (ICC Exhibit 5a, p. 150, Jean William); Transcripts of Williams Lake Elders’
Interviews with Lilly Alphonse (ICC Exhibit 12d, p. 59).

35 ICC Transcript, June 17, 2003 (ICC Exhibit 5a, pp. 143, 255, 186–87, Jean William, Charlie Gilbert, Kristy
Palmantier).

36 ICC Transcript, June 17, 2003 (ICC Exhibit 5a, pp. 53, 87, 89, 92, Amy Sandy, Chris Wycotte, Charlie Gilbert,
Lynn Gilbert).

37 ICC Transcript, June 17, 2003 (ICC Exhibit 5a, pp. 219–21, 65, 187, 54–55, 111, 112–13, 147, 110, 103,
102, 111, 113, Irene Peters, Lynn Gilbert, Kristy Palmantier, Amy Sandy, Chris Wycotte, Lynn Gilbert, Jean
William, Chris Wycotte, Virginia Gilbert, Chief Willie Alphonse, Chris Wycotte, Lynn Gilbert).

38 ICC Transcript, June 17, 2003 (ICC Exhibit 5a, pp. 228, 29, 65, 96, 161–65, Agnes Anderson, Leonard English,
Lynn Gilbert, Jean William).

!ICCP.21_reports.book  Page 250  Tuesday, December 9, 2008  2:54 PM



251

WILLIAMS LAKE INDIAN BAND – VILLAGE SITE INQUIRY

area by the Williams Lake Band. A letter written by Justice of the Peace William
Laing-Meason in 1879 describes Indian houses still visible at the foot of
Williams Lake.40 Also, in 1879, Chief William wrote a letter to the British
Daily Colonist in which he describes the pre-emptions and the impact on the
Band:

The land on which my people lived for five hundred years was taken by a white
man; he has piles of wheat and herds of cattle. We have nothing – not an acre.
Another white man has enclosed the graves in which the ashes of our fathers rest,
and we may live to see their bones turned over by his plough! Any white man can
take three hundred and twenty acres of our land and the Indian dare not touch an
acre. Her majesty sent me a coat, two ploughs and some turnip seed. The coat will
not keep away the hunger; the ploughs are idle and the seed in useless because we
have no land.41 

Furthermore, William Pinchbeck Jr described in an interview what his father,
William Pinchbeck Sr, experienced upon moving to Comer Ranch, located in
the Missioner Creek area:

In 1862 smallpox broke out among the Indians in Chilcotin and was very bad.
When they took up Comer they were living near Indians who had been dying in the
snow. These Indians lived in kickwillies. They would dig a hole in the ground out
or choose a place where there was a natural hole, and put poles up for a roof and
cover these with branches or matting, and had ladders down into them. There were
many of them about here and the hollows can be seen still. There was a hole in the
middle of the roof and the smoke came up through it. They would be from four to
eight feet deep. For long after that they would come across the remains of Indians
who had died in the snow, or sometimes a whole family would be found dead in
their kickwillie.42

Band’s Position
The Williams Lake Indian Band has relied on the specific documentary and
oral history evidence to demonstrate the existence of village sites at the
Missioner Creek site and at the foot of Williams Lake. The Band drew the
panel’s attention to specific written records establishing the Missioner Creek
site as a village site at the time of pre-emption, notably:

39 ICC Transcript, June 17, 2003 (ICC Exhibit 5a, pp. 91, 238, Chris Wycotte, Irene Peters); Transcripts of
Williams Lake Elders’ Interviews with Mrs Felissa (Plise) Wycotte (ICC Exhibit 12d, p. 15); “Williams Lake
Indian Band – Village Claims/Specific Claims,” Paragon Resource Mapping, June 10, 2003 (ICC Exhibit 7o).

40 William Laing-Meason, Justice of the Peace, to G.M. Sproat, Indian Land Commissioner, April 21, 1879, LAC,
RG 10, vol. 3680, file 12395-1 (ICC Exhibit 1a, p. 155).

41 Newspaper clipping, Chief William, Chief of the Williams Lake Indian Band, November 7, 1879, LAC, RG 10,
vol. 3680, file 12395-1 (ICC Exhibit 1a, p. 161).

42 “Notes on William Pinchbeck’s Onward Ranch, Williams Lake,” author unknown, c. 1930, BCA, call no. EE
P65 (ICC Exhibit 1f, p. 1).
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• Notes on William Pinchbeck – an interview that indicates that Indians
were living in pit houses located at the site of Comer Ranch within
Missioner Creek, when the first homesteader (Pinchbeck) arrived
around 1860.43

• An undated map c. 1875 notes an “old Indian church” located at the
Pinchbeck farm in Glendale.44

• In 1881, Indian Reserve Commissioner Peter O’Reilly acknowledged
the Band’s occupation of the Pinchbeck farm located at Glendale and
reported the remains of a number of winter houses.45

The Band further presented archaeological evidence from 1989 that
establishes the presence of the Williams Lake Band. Missioner Creek is the
site of 33 “cairn burials,”46 two historic foundations believed to be a house
and a cellar, and various cultural remains.47 The site is rather extensive, as
similar cairns are located throughout Missioner Creek, including five
foundations for historic buildings and a historic trail.48 As well, the Band
argues that archaeological evidence from a 1973 construction site survey at
the foot of Williams Lake noted at least three, and possibly as many as 13,
burial sites, which were removed and destroyed, as well as three pithouses. In
summary, the Band argues that all this evidence indicates that the Williams
Lake Band lived in the area at the time of the pre-emptions.

Canada’s Position
Canada has made general arguments regarding the existence of village sites at
Missioner Creek and at the foot of Williams Lake. Essentially, Canada’s
position is that none of the village sites existed at the time of pre-emption for
the following reasons:

43 “Notes on William Pinchbeck’s Onward Ranch, Williams Lake,” author unknown, c. 1930, BCA, call no. EE
P65 (ICC Exhibit 1f, p. 1).

44 Old map of region west and north of Williams Lake, BC Ministry of Lands, reference no. 106749, c. 1875 (ICC
Exhibit 7n).

45 Indian Reserve Commissioner Peter O’Reilly to Superintendent General, Department of Indian Affairs,
September 22, 1881, LAC, RG 10, vol. 1275, pp. 21–24 (ICC Exhibit 1a, p. 241).

46 Site Survey Form for Site No. FaRm 9, May 24, 1978 (ICC Exhibit 8b, p. 2).
47 Mike K. Rousseau, “An Inventory, Impact Assessment and Management Plan for Heritage Resources within

Cariboo Fibreboard Limited’s Proposed Williams Lake Medium Density Fibreboard Plant Development Project
Area,” prepared for Cariboo Fibreboard Limited, December 31, 1989 (ICC Exhibit 9, p. 20).

48 Mike K. Rousseau, “An Inventory, Impact Assessment and Management Plan for Heritage Resources within
Cariboo Fibreboard Limited’s Proposed Williams Lake Medium Density Fibreboard Plant Development Project
Area,” prepared for Cariboo Fibreboard Limited, December 31, 1989 (ICC Exhibit 9, pp. 20–22, 28–31, 44).
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• There is no evidence regarding the extent and size of the alleged village
sites.49

• The oral history presented by the Elders at the community session was
inconsistent. Some Elders pointed to Glendale as being the permanent
winter village, while others indicated that Glendale was the traditional
hunting ground.50 Some testified that the site was used for camping,
which indicates less permanent usage.51

• The archaeological evidence at the sites is not conclusive that the
remains found originate from the Fist Nation’s ancestors, particularly
since other evidence indicates that the Williams Lake area was used by
other bands.52 In addition, the archaeological evidence suggests pre-
historic or pre-contact times, rather than the time of pre-emption.53

Findings re: Village Sites
The panel is being asked to make a finding of fact in this issue. It is asked to
determine whether villages existed at Missioner Creek and at the foot of
Williams Lake at the time of pre-emption. To make this determination, we will
look first at whether the Williams Lake Band lived in the area and how it used
the area.

Both the documentary record and the oral history evidence confirm that
the Band used the Williams Lake area. However, since Canada’s arguments
focus on the existence of the village sites at the time the pre-emptions took
place, the panel’s attention therefore turns to the time of the original pre-
emptions.

The panel notes that the traditional way of life of the Williams Lake Band
was based on a “seasonal round,” where the Band would move or camp in
regular cycles in the area and return to a winter village. Missioner Creek was a
permanent winter village site, while the foot of Williams Lake was a gathering
area. The original pre-emptions at Williams Lake took place between April
and December 1860. Although the panel believes it quite likely that the winter
villages were not occupied at the time the pre-emptions took place in the
spring and summer, that possibility does not mean that the village sites were
abandoned and available for pre-emption.

49 Written Submission on Behalf of the Government of Canada, February 9, 2004, para. 68.
50 Written Submission on Behalf of the Government of Canada, February 9, 2004, para. 50.
51 Written Submission on Behalf of the Government of Canada, February 9, 2004, paras. 50–51.
52 Written Submission on Behalf of the Government of Canada, February 9, 2004, para. 54.
53 Written Submission on Behalf of the Government of Canada, February 9, 2004, para. 59.
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Furthermore, Father Grandidier’s description of Davidson’s pre-emption,
which was recorded in December, provides strong evidence that villages
existed at the time. Father Grandidier describes an encounter between
Davidson and Chief William, in which Davidson specifically offers money for
the land Chief William occupies. The priest also confirms that the Band was
“driven away to the top of the hills.”54

Although no specific evidence points to the existence of the village sites at
the exact time of a pre-emption, the panel believes that there is sufficient
evidence to show that the Band lived in the area at the general time of the pre-
emptions. On the balance of the evidence, the panel finds that the village sites
existed at the time of the pre-emptions.

Issue 1a  Were the Villages “Indian Settlements”?

Were any of the villages “Indian Settlements” within the
meaning of the colonial and provincial land ordinances
and legislation?

As the panel has found that village sites existed at Missioner Creek and at the
foot of Williams Lake, the issue now turns to whether these village sites
constituted “Indian settlements” as intended in the colonial and provincial
legislation. Both the Williams Lake Indian Band and Canada agree that the
definition of “Indian settlement” is not clear in the legislation; however, the
parties disagree about how to define the term, and both parties have
presented very specific legal arguments. In general, the Band asserts that the
villages were Indian settlements as identified in legislation, which could not be
pre-empted by settlers. Canada disagrees, and argues that the village sites
were not Indian settlements. The panel believes it is helpful to set out the
legislation and the history of its interpretation. 

The Pre-emption Legislation
Proclamation No. 15, issued on January 4, 1860, allowed the acquisition of
unoccupied, unreserved, and unsurveyed Crown land in British Columbia.
Governor Douglas explained that his pre-emption policy

reserves, for the benefit of the Crown, all town sites, auriferous land, Indian
settlements and public rights.55

54 Father C.J. Grandidier to Superintendent General of Indian Affairs, January 20, 1880, LAC, RG 10, vol. 3680,
file 12395-1 (ICC Exhibit 1a, p. 183).
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The legislation does not define “Indian settlement,” and the panel
acknowledges that some ambiguity surrounds this term. The panel believes
that it may be instructive to look at what officials thought the term meant at the
time of the pre-emptions. In March 1861, Governor Douglas wrote to the
Secretary of State for the Colonies to advise that First Nations in British
Columbia had

distinct ideas of property in land, and mutually recognize their several exclusive
possessory rights in certain districts, they would not fail to regard the occupation
of such portions of the Colony by white settlers, unless with the full consent of the
proprietary tribes, as national wrongs; and the sense of injury might produce a
feeling of irritation against the settlers, and perhaps disaffection to the Government
that would endanger the peace of the country.56

In 1862, Colonial Secretary William Young advised the Chief Commissioner of
Lands and Works that

[t]he land about the Indian villages, which is in no case open to pre-empt should
be marked upon the official maps as distinctly reserved to the extent of 300 acres
or more around each village.57

Young’s instructions also indicate that Indian settlements include fields,
habitation sites, and lands “recently” used.58 In a letter written in 1874,
Governor Douglas specified lands he believed were encompassed by the
policy he implemented:

The surveying Officers having instructions to meet their wishes in every particular,
and to include in each Reserve, the permanent Village sites, the fishing stations,
and Burial Grounds, cultivated land and all the favorite resorts of the Tribes; and,
in short, to include every piece of ground, to which they had acquired an equitable
title, through continuous occupation, tillage, or other investment of their labor.59 

Colonial and post-Confederation government officials had applied the terms
“Indian village” and “Indian settlement” to the village and surrounding area

55 Colonial Proclamation No. 15 (151), January 4, 1860, no file reference available (ICC Exhibit 1a, p. 68, and
Exhibit 6b, p. 2).

56 James Douglas, Governor, to Secretary of State, March 25, 1861, copy in British Columbia, Papers Connected
with the Indian Land Question, 1850–1875 (Victoria, 1875; reprint, Victoria: Queen’s Printer, 1987), 19
(ICC Exhibit 16b, p. 8).

57 William Young to the Chief Commissioner of Lands and Works, March 4, 1862, no file reference available (ICC
Exhibit 15e, p. 12).

58 William Young to the Chief Commissioner of Lands and Works, March 4, 1862, no file reference available (ICC
Exhibit 15e, p. 12).

59 James Douglas to Indian Commission I.W. Powell, October 14, 1874, LAC, RG 10, vol. 10031 (ICC Exhibit 1a,
p. 141).
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used by the Indians, even on a seasonal basis. Indian Commissioner G.M.
Sproat had offered some basic definitions of Indian settlement:

“Indian Settlement” must mean, not only the soil, but also its natural adjuncts, and
what is reasonably necessary to fit it for human habitation and industry ... The
same remark applies to reserves, which are simply “settlements” that have been
defined by the Government.60

Officials appear to have recognized Indian settlements as lands that were
seasonally occupied or had been “recently” occupied.61

At the same time, in a December 1877 letter, Indian Commissioner Sproat
acknowledged the ambiguity of what an Indian settlement may encompass:

[I]t is illegal to pre-empt or purchase an “Indian settlement.” This law had its
origin, I suppose, in the necessity of protecting villages and fields of Indians who
had no Reserves assigned to them or gazetted, which, even now, is the case of the
majority of the Indian tribes in the Province. Nobody knows precisely what an
“Indian settlement” is, nor what period of occupation of land by Indians gives it
that character. Its nature and extent are entirely undefined, but dwellings and
ploughed or fenced fields could hardly be excluded from any definition of a
“settlement.”62

Positions of the Parties
The Band argues strongly in favour of looking to what the officials at the time
of the pre-emption understood the term “Indian settlement” to mean.
Furthermore, the Band directs the panel’s attention to the report prepared by
Anne Seymour for this inquiry (hereafter the Seymour Report); it includes
case studies dated from 1867 to 1885 where the Joint Indian Reserve
Commission challenged pre-emptions of land identified as an “Indian village”
or “Indian settlement.”63 The Band argues that this evidence, even though not
specific to Williams Lake, demonstrates how Indian settlements were
perceived and defined at the relevant time period. As well, the Band argues

60 Historical Document Index to Anne Seymour, “Alienation of Indian Settlements in British Columbia, 1875–
1910,” prepared for the Indian Claims Commission Inquiry into the Williams Lake Indian Band Village Site
Claim, August 2004 (ICC Exhibit 16b, p. 122).

61 Anne Seymour, “Alienation of Indian Settlements in British Columbia, 1875–1910,” prepared for the Indian
Claims Commission Inquiry into the Williams Lake Indian Band Village Site Claim, August 2004 (ICC
Exhibit 16a, p. 1012).

62 Gilbert Malcolm Sproat, Joint Commissioner, Indian Reserve Commission, to Superintendent General of Indian
Affairs, Ottawa, December 1, 1877, Second Condensed Report by the Joint Commissioners, 1 December 1877,
LAC, RG 10, vol. 3613, file 375616 (ICC Exhibit 15c, p. 10).

63 Anne Seymour, “Alienation of Indian Settlements in British Columbia, 1875–1910,” prepared for the Indian
Claims Commission Inquiry into the Williams Lake Indian Band Village Site Claim, August 2004 (ICC
Exhibit 16a, pp. 33–55).
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that the nature of Indian settlements described in this evidence matches the
nature of those at Williams Lake. 

Canada, however, argues that, because “Indian settlement” is not defined
in legislation, one must first look to the ordinary meaning of the words. The
ordinary meaning of the words “Indian settlement” suggests areas where
Indians were currently living or areas they had under cultivation. This
definition is confirmed by Governor Douglas’s statements of Indian
settlements as “occupied village sites and cultivated fields.” As a result, to
constitute a settlement, there must be an element of permanency and present
occupation. A previously occupied but abandoned area would no longer be a
settlement.64 Furthermore, Canada argues, the evidence must show that the
village sites were occupied within the pre-empted lands at the time of the pre-
emption. In this case, Canada argues that there is insufficient evidence to
prove such occupancy.65

In addition, Canada argues that the purpose of the pre-emption legislation
was to regulate the acquisition of land in the colony.

Findings re: “Indian Settlements”
Are the Williams Lake village sites “Indian settlements” as set out in the pre-
emption legislation? The panel concludes that the village sites at Missioner
Creek and the foot of Williams Lake were Indian settlements at the time of pre-
emption. In reaching this conclusion, the panel has referred to previous ICC
reports on the definition of the term.

In the Mamaleleqala inquiry, the ICC examined the definition of “Indian
settlement” in the context of the BC Land Act. The panel at that time
concluded the following: 

Section 56 of the provincial Land Act expressly provided that no timber licences
were to be granted “in respect of lands forming the site of an Indian settlement or
reserve.” Although we do not purport to offer any exhaustive definition of the term
“Indian settlement,” when section 56 was enacted it is likely that the legislature
intended to protect at least those lands for which there was some investment of
labour on the part of the Indians – which could include village sites, fishing
stations, fur-trading posts, clearings, burial grounds, and cultivated fields –
regardless of whether or not they were immediately adjacent to or in the proximity
of other dwellings. Furthermore, it was not strictly necessary for there to be a
permanent structure on the land, providing there is evidence of collective use and
occupation by the band.

64 Written Submissions on Behalf of the Government of Canada, February 9, 2004, p. 13, para. 46.
65 Written Submissions on Behalf of the Government of Canada, February 9, 2004, p. 13, paras. 48–49.
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In assessing whether any of the lands encompassed by the Band’s McKenna-
McBride applications were Indian settlement lands, it is essential to take into
account the distinctive way in which the Mamaleleqala Qwe’Qwa’Sot’Enox used the
land and the type of houses they built and used during the early part of this century.
Since one traditional house could house a number of families, the existence of
even one house provides ample evidence that an Indian settlement existed at that
location.66

Based on principles developed in the Mamaleleqala inquiry, the panel in this
inquiry must take into consideration the distinctive way this Band used the
land and the type of houses its members built. This Band traditionally used its
lands on the basis of “seasonal rounds” in which specific areas of land were
used for specific reasons at specific times. This way of life revolved around the
salmon fishery, gathering, and hunting. People would move or camp in
regular cycles depending on the availability of resources in the area and
return to a winter village.67 At the community session, Jean William discussed
the importance of the seasonal habitation:

Seasonal cycle is really, really important. In the spring, in about May, if you take a
look at the – some of the texts today, it more or less explains some of the things. I
think some of it is printed. But the month of May is Bethoolumwelloolum
[phonetic]. That means the fishing month. So each month has an activity, a
traditional activity attached to those. In the month of May, that’s when the people
went – like that’s when – in the month of May and June, that’s when the
Bethhocheechum [phonetic], the fish start charging up, and that’s what Téxelc
means is when the fish start charging up. And it still happens today. It’s still a
traditional activity that still happens today. We still – our children, all our elders, all
our people, that’s a real activity that still happens. We still fish in our creeks, in the
San Jose River. And then they go into – there’s the higher areas for root-gathering,
wild potatoes, those type of things. Wood-gathering was year-round, but mostly in
the fall. And then in around July, the end of June/July, everyone would start moving
down to the river, to the Fraser River, for salmon fishing. We gathered berries
there, and we did hunting, deer hunting. So we didn’t only just dry salmon, we
dried berries, we dried meat.
...
And after we finished at the river, because we had hay meadows, we came home.
We came back to the village here. And growing up in the summer, I was – we
mostly camped in our meadows. We used to have three or maybe four areas where
we camped. We didn’t come right back into our cabin. We camped right out into
our meadows. We did hay there. That was across here on this reserve here.68

66 ICC, Mamaleleqala Qwe’Qwa’Sot’Enox Band: McKenna-McBride Applications Inquiry (Ottawa, March
1997), reported (1998) 7 ICCP 199 at 274.

67 ICC Transcript, June 17, 2003 (ICC Exhibit 5a, pp. 47–48, 161–64, 257, 68, 295, Amy Sandy, Jean William,
Charlie Gilbert, Lynn Gilbert, Sally Wynja).

68 ICC Transcript, June 18, 2003 (ICC Exhibit 5a, pp. 161–63, Jean William).
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Pithouses, kickwillie houses, or quigly houses were primary winter residences
that were established as winter villages69 and were described by William
Pinchbeck Jr, the son of an early pre-emptor.

The panel believes that the traditional use and occupation of land by the
Band does not accord with Canada’s definition of present use and occupation.
What informs the term “Indian settlement” is how the land is used and the
type of houses built. By applying the principles from past ICC reports to the
documentary and oral history evidence, the panel concludes that the village
sites at Missioner Creek and the foot of Williams Lake were Indian settlements
at the time of pre-emption.

ISSUE 2  WAS THE PRE-EMPTION OF INDIAN SETTLEMENTS VALID?

Was the pre-emption of the Indian Settlements in and
around 1861 valid pursuant to pre-emption legislation?

As the panel has concluded that the village sites at Missioner Creek and the
foot of Williams Lake were Indian settlements, the question now turns to
whether the pre-emption of the Indian settlements was valid according to the
pre-emption legislation. To determine if there was a breach of pre-emption
legislation, the panel must interpret the relevant legislation and its purpose.

The Pre-emption Legislation 
Proclamation 15, issued on January 4, 1860, states:

1. That from and after the date hereof, British subjects and aliens who shall
take the oath of allegiance to Her Majesty and Her successors, may acquire
unoccupied and unreserved and unsurveyed Crown Lands in British Columbia (not
being the site of an existent or proposed town, or auriferous land available for
mining purposes, or an Indian Reserve or settlement, in fee simple) under the
following conditions:–

2. The person desiring to acquire any particular plot of land of the character
aforesaid, shall enter into possession thereof and record his claim to any quantity
not exceeding one hundred and sixty acres thereof, with the Magistrate residing
nearest thereto, paying to the said Magistrate the sum eight of shillings for
recording such claim. Such piece of land shall be of a rectangular form, and the
shortest side of the rectangle shall be at least two-thirds of the longest side. The
claimant shall give the best possible description thereof to the Magistrate with
whom his claim is recorded, together with a rough plan thereof, and identify the

69 ICC Transcript, June 17, 2003 (ICC Exhibit 5a, pp. 180–81, 198–99, Kristy Palmantier).
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plot in question by placing at the corners of the land four posts, and by stating in
his description any other land marks on the said one hundred sixty acres, which he
may consider of a noticeable character.

3. Whenever the Government survey shall extend to the land claimed, the
claimant who has recorded his claim as aforesaid, or his heirs, or in case of the
grant of certificate of improvement hereinafter mentioned, the assigns of such
claimant shall, if he or they shall have been in continuous occupation of the same
land from the date of the record aforesaid, be entitled to purchase the land so pre-
empted at such rate as may for the time being be fixed by the Government of British
Columbia, not exceeding the sum of ten shillings per acre.70

The Pre-emption Consolidation Act, 1861, repealed the 1860 Proclamation,
but there was no significant change to the wording of the pre-emption clause:

3. That from and after the date hereof, British subjects and aliens who shall
take the oath of allegiance to Her Majesty and Her successors, may acquire the
right to hold and purchase in fee simple unoccupied, and unsurveyed, and unre-
served Crown Lands in British Columbia, not being the site of an existent or pro-
posed town, or auriferous land available for mining purposes, or an Indian
Reserve or Settlement ...71

Governor Douglas described the purpose of the policy:

7. The object of the measure is solely to encourage and induce the settlement
of the country; occupation is, therefore, made the test of title, and no pre-emption
title can be perfected without a compliance with that imperative condition.

8. The Act distinctly reserves, for the benefit of the Crown, all town sites,
auriferous land, Indian settlements, and public rights whatsoever; the emigrant
will, therefore, on the one hand, enjoy a perfect freedom of choice with respect to
unappropriated land, as well as the advantage, which is perhaps of more real
importance to him, of being allowed to choose for himself and enter at once into
possession of land without expense or delay; while the rights of the Crown are, on
the other hand, fully protected, as the land will not be alienated nor title granted
until after payment is received.72

In April 1865, the Pre-emption Consolidation Act was repealed and was
replaced with the Land Ordinance, 1865.73 Section 20 of this Act permitted
a person already holding 160 acres to pre-empt up to 480 additional acres
of unsurveyed and unoccupied land contiguous to the original pre-
emption.74

70 Colonial Proclamation No. 15 (151), January 4, 1860, no file reference available (ICC Exhibit 1a, p. 68, and
Exhibit 6b, p. 2).

71 Pre-emption Consolidation Act, August 27, 1861 (ICC Exhibit 1a, p. 101, and Exhibit 6c, p. 2).
72 James Douglas, Governor, Victoria, to Duke of Newcastle, January 12, 1860, Papers Relating to British

Columbia, pp. 90–91 (ICC Exhibit 1a, pp. 69–70).
73 Land Ordinance, 1865, April 11, 1865 (ICC Exhibit 1a, p. 101, and ICC Exhibit 6d, p. 1).
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The Land Ordinance was in turn amended in July 1870; however,
section 3 still prohibited the pre-emption of Indian settlements.75 After British
Columbia joined Confederation in 1871, the BC provincial government
attempted to pass its first post-Confederation Land Act in 1874.76 However,
the federal Crown disallowed the 1874 legislation as it made no provisions for
First Nations.77 In April 1875, the federal Crown approved British Columbia’s
revised Land Act, 1875. This Act stipulated that a declaration be sworn by the
pre-emptor that the land being pre-empted “is not an Indian Settlement.”78

Williams Lake Indian Band’s Position
The Band maintains that the pre-emptions were invalid, based on the pre-
emption legislation, and that there was a statutory breach of the legislation
based on two arguments:

• Because the village sites were Indian settlements, the sites should not
have been pre-empted at all.

• Even if the village sites were not Indian settlements, the pre-emptions
were not valid because the statutory conditions were not met. 

These arguments are set out in further detail. 
The Band argues that, at all material times, the pre-emption legislation

exempted Indian settlements from lands available for pre-emption. As a
result, all pre-emptions recorded on Indian settlements are void or
voidable.79 More specifically, Proclamation No. 13, 1859, asserted colonial
ownership in fee of “all the lands in British Columbia,”80 and Proclamation
15, 1860, established a process for settlers to acquire, based on terms and
conditions, a right of pre-emption on unsurveyed agricultural lands that were
not, inter alia, an Indian reserve or settlement.81 In addition, the Pre-

74 Anne Seymour, “Alienation of Indian Settlements in British Columbia, 1875–1910,” prepared for the Indian
Claims Commission Inquiry into the Williams Lake Indian Band Village Site Claim, August 2004, p. 6 (ICC
Exhibit 16a, p. 6).

75 Land Ordinance, 1870 (ICC Exhibit 1a, p. 126, and Exhibit 6a, p. 2).
76 Robert E. Cail, Land, Man and the Law: The Disposal of Crown Lands in British Columbia, 1871–1913

(Vancouver: UBC Press, 1974), 25 (ICC Exhibit 16b, p. 106).
77 Anne Seymour, “Alienation of Indian Settlements in British Columbia, 1875–1910,” prepared for the Indian

Claims Commission Inquiry into the Williams Lake Indian Band Village Site Claim, August 2004, p. 9 (ICC
Exhibit 16a, p. 9).

78 Land Act, 1875, April 22, 1875 (ICC Exhibit 6i, p. 18, and Exhibit 16b, p. 114).
79 Written Submissions on Behalf of the Williams Lake Indian Band, December 8, 2003, paras. 290, 304.
80 Written Submissions on Behalf of the Williams Lake Indian Band, December 8, 2003, para. 264.
81 Written Submissions on Behalf of the Williams Lake Indian Band, December 8, 2003, para. 266.
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emption Acts and Land Ordinances in the period 1861–79 set out terms and
conditions for pre-empting land.

The Band further argues that pre-emption was a statutory right of
occupation, with title being perfected when statutory conditions were met and
a Crown grant was issued.82 At Williams Lake, contrary to pre-emption
legislation, Thomas Davidson transferred his pre-emption on lot 1 before he
received a certificate of improvement.83 Also contrary to pre-emption
legislation, the lands that were held on deposit were not contiguous to the
claimed area.84 At the time, both colonial and federal officials prohibited the
pre-emption of Indian settlements and considered such pre-emptions to be
unlawful. As a result, the pre-emption purchases of lots 1–6 were void or
voidable and could have been cancelled. 

The evidence in the Seymour Report reveals that the Indian Reserve
Commissioners relied on the Land Act – and its requirement that pre-emptors
hold only one pre-emption and reside upon the lands – to confirm their
assertion that the pre-emption of Indian settlements was illegal.85 On various
occasions, Indian Reserve Commissioners recommended the cancellation of
pre-emptions located on Indian settlements as “illegal,” “invalid,” or “not
open to pre-emption” under the Land Act.86

The Band also notes that the grievance procedures in the legislation were
never used. As well, previously cancelled pre-emptions provided precedents
for Indian Reserve Commissioner Peter O’Reilly to cancel invalid pre-
emptions, and there was no real reason why he could not act in Williams
Lake.87

Canada’s Position
Canada’s position is that there were no Indian settlements at Williams Lake at
the time of pre-emption, but, if the panel finds that settlements existed, then
the pre-emptions that occurred were lawful and subject to challenge.88

Canada argues that the legislation did not state that pre-emptions of Indian
settlements were illegal or void, since there was no stated penalty89 in the

82 Written Submissions on Behalf of the Williams Lake Indian Band, December 8, 2003, paras. 291–92, 294,
296.

83 Written Submissions on Behalf of the Williams Lake Indian Band, December 8, 2003, para. 304.
84 Written Submissions on Behalf of the Williams Lake Indian Band, December 8, 2003, para. 304. 
85 Supplementary Submission to the Indian Claims Commission relating to the Joint Research Report of Anne

Seymour, September 15, 2004, paras. 20–24.
86 Supplementary Submission to the Indian Claims Commission relating to the Joint Research Report of Anne

Seymour, September 15, 2004, para. 25.
87 Supplementary Submission to the Indian Claims Commission relating to the Joint Research Report of Anne

Seymour, September 15, 2004, para. 32.
88 Written Submission on Behalf of the Government of Canada, February 9, 2004, para. 73.
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legislation. Colonial pre-emption legislation did not recognize an Indian
interest in village sites,90 nor did it provide a penalty for encroachment,91 but
the legislation did provide for a grievance procedure to dispute pre-
emptions.92 In addition, Canada argues that the legislation did not place a
positive duty on the Crown to set apart any particular land as reserve.93 

The Band did not challenge the pre-emptions through the grievance
process outlined in the legislation. In the absence of challenge, pre-emptors
and assignees were able to obtain valid fee simple interest when Crown grants
were issued in 1885.94 

Canada maintains that Farmer v. Livingstone,95 a 1982 Supreme Court of
Canada case, confirms its argument. In this case, an individual (Farmer) pre-
empted land in Manitoba under pre-emption legislation. Livingstone
challenged the pre-emption on the basis that Farmer failed to meet statutory
conditions. Livingstone was then granted a pre-emption of the same land.
Although the pre-emption had been challenged, a Crown grant was issued
anyway. The Court held that Livingstone had no standing to set aside Farmer’s
pre-emption.96

Canada argues that, if the legislation was not followed by Davidson or
Pinchbeck, then the issue had to have been dealt with as between the pre-
emptors and the province; the Band had no standing to challenge the pre-
emptions, and the federal Crown could not intervene. Although the grievance
procedure in the legislation was limited, the procedure could be utilized to
challenge the pre-emption. In this case, there is no evidence of any complaint
filed by the Band. 

Findings re Validity of Pre-emptions
In this issue, the panel is faced with two distinct approaches to the legislation.
The Williams Lake Indian Band argues that the pre-emptions under
discussion were not valid when the legislation is applied; Canada, however,
argues from the perspective of the purpose of the legislation. Canada also
points out that the pre-emptions at Williams Lake fall into two categories: first,
the 1860 colonial pre-emptions as covered by the Pre-emption Act, 1860,
and the Pre-emption Consolidation Act, 1861; and second, the post-colonial

89 Written Submission on Behalf of the Government of Canada, February 9, 2004, para. 74.
90 Written Submission on Behalf of the Government of Canada, February 9, 2004, para. 37.
91 Written Submission on Behalf of the Government of Canada, February 9, 2004, para. 39.
92 Written Submission on Behalf of the Government of Canada, February 9, 2004, paras. 41, 74.
93 Written Submission on Behalf of the Government of Canada, February 9, 2004, para. 78.
94 Written Submission on Behalf of the Government of Canada, February 9, 2004, para. 77.
95 Farmer v. Livingstone, [1982] 8 SCR 13.
96 Written Submission on Behalf of the Government of Canada, February 9, 2004, para. 78
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pre-emptions in 1883 as covered by the Land Act, 1875.97 The wording of
this issue forces the panel’s attention to the purpose of the legislation and its
effects.

The panel finds that Farmer v. Livingstone is distinguishable from this
claim. The panel notes that British Columbia’s pre-emption legislation had an
extensive history,  both before and af ter Bri t ish Columbia joined
Confederation. The general thrust of the legislation, based on Governor
Douglas’s statements, was to encourage rapid settlement of the area and to
reserve certain lands to the Crown, lands including an “Indian Reserve or
settlement.” Canada has argued that the purpose of pre-emption legislation
was to regulate the settlement of the land and not protect or preserve Indian
settlements in order for them to become future reserves. Although the panel
notes that setting aside an Indian settlement may not trigger an obligation for
the Indian settlement to become a reserve, the panel cannot ignore the fact
that the legislation exempted the pre-emption of Indian settlements. Given the
colonial policies of the time, the exemption of the Indian settlements from the
legislation, and the arrival of settlers in the area, the purpose of the legislation
appears to be two-fold: to regulate the settlement of the area; and to ensure
the co-existence of settlers and Indians in the same area. 

In the previous issue, the panel found that village sites existed at the time
of the pre-emptions and that those village sites were Indian settlements. Based
on these findings, any pre-emptions of Indian settlements were automatically
invalid. The panel concludes that the pre-emptions that took place at Williams
Lake were invalid.

ISSUE 3  INDIAN SETTLEMENTS AND FEDERAL LEGISLATION

If not, would the Indian Settlements have been “lands
reserved for the Indians” within the meaning of the
Terms of Union, 1871 and/or the Constitution Act,
1867 and/or the Indian Act?

Issue 3 asks, if the pre-emptions were not valid, would the Indian settlements
have been “lands reserved for the Indians” within the meaning of the Terms
of Union or Constitution Act or the Indian Act. Since the panel has
concluded that the pre-emptions were not valid, the panel is specifically asked
in this issue to consider whether the village sites that were invalidly pre-

97 Written Submission on Behalf of the Government of Canada, February 9, 2004, para. 36.
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empted at Missioner Creek and the foot of Williams Lake were “lands reserved
for Indians” as set out in article 13 of the Terms of Union, section 91(24) of
the Constitution Act, or the Indian Act. At the oral session held on
October 7, 2004, the Band confirmed that it was no longer pursuing the issue
of whether the lands were Indian reserve lands under the Indian Act.98 As a
result, the panel will address only the Terms of Union and the Constitution
Act.

Williams Lake Indian Band’s Position
In this issue, the Band argues that, if the panel finds the pre-emptions invalid,
then Indian settlements are “lands reserved for Indians” in either the Terms
of Union or section 91(24) of the Constitution Act. Essentially, colonial
policy and pre-emption legislation has acknowledged or created an
Aboriginal interest in Indian settlements such that these Indian settlements are
“lands reserved for Indians.”

More specifically, the Band argues that article 13 of the 1871 Terms of
Union is a constitutional provision similar to section 91(24) of Constitution
Act, 1867. Upon the union of British Columbia to Canada, article 13 provides
for federal “trusteeship and management of lands reserved” for the Indians
and that as liberal a policy as formerly pursued be continued by Canada.99

The term “lands reserved” includes an Indian interest in lands that were
recognized by Crown policy and law as being beyond the power of the colonial
government to grant, including the claimed village sites.100

According to the Band, this argument is supported by Delgamuukw v.
B.C., which states that “lands reserved for the Indians” are not limited to
lands specifically set aside or designated for Indian occupation, such as
reserves.101 

The Band argues that the failure by the colonial government and Canada to
formally reserve the claimed village sites does not and cannot divest Canada of
the responsibility to protect the Band’s interest in these lands.102

Canada’s Position
Canada argues that the village sites were not set aside or reserved under the
Indian Act, Terms of Union, or Constitution Act, 1867. Neither the colonial
policy nor the pre-emption legislation created reserves. The colonial policy

98 Oral session transcripts, p. 76, line 23.
99 Written Submissions on Behalf of the Williams Lake Indian Band, December 8, 2003, paras. 372–73.
100 Written Submissions on Behalf of the Williams Lake Indian Band, December 8, 2003, para. 374.
101 Written Submissions on Behalf of the Williams Lake Indian Band, December 8, 2003, para. 375.
102 Written Submissions on Behalf of the Williams Lake Indian Band, December 8, 2003, para. 377.
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distinguished between “settlements” and “reserves.” An “Indian reserve” had
to be staked out and then followed up with a formal survey.103

Canada further argues that the purpose of the pre-emption legislation was
not intended to create or to purport to create reserves. Instead, the purpose of
the legislation was to regulate the acquisition of land in the colony. If this
legislation was intended to create reserves, then the legislation would have
contained a provision with a process to convert lands that were set aside into
reserves. This argument is supported by Ross River,104 which states that the
creation of a reserve is “confined to executive governmental power, whether
federal or provincial. The extent of the authority can be abolished or limited
by statute ...”105 The pre-emption legislation did not establish a reserve-
creation process since there was no clear expression of Crown intention to
create a reserve.106

Because the pre-emption legislation did not contain provisions to create
reserves, the authority for setting apart reserves is retained by the Crown. The
legal requirements for reserve creation were set out in Ross River:

Thus, in the Yukon Territory as well as elsewhere in Canada, there appears to be no
single procedure for creating reserves, although an Order-in-Council has been the
most common and undoubtedly best and clearest procedure ... Whatever method
is employed, the Crown must have had an intention to create a reserve. This
intention must be possessed by Crown agents holding sufficient authority to bind
the Crown. For example, this intention may be evidenced either by an exercise of
executive authority such as an Order in Council, or on the basis of specific
statutory provisions creating a particular reserve. Steps must be taken in order to
set apart land. The setting apart must occur for the benefit of Indians. And, finally,
the band concerned must have accepted the setting apart and must have started to
make use of the lands so set apart. Hence, the process remains fact sensitive. The
evaluation of its legal effect turns on a very contextual and fact-driven analysis.
Thus, this analysis must be performed on the basis of the record. (Para 67)

Canada argues that, unless there is evidence of the exercise of the Crown
prerogative, including preliminary steps such as staking out the settlement,
then the lands were not reserved. In this case, Canada states that there is no
evidence to show that any of these requirements were met with respect to the
village sites at Williams Lake. In any event, the pre-emption of the lands and
subsequent Crown grants negate the intention to create reserves.107

103 Written Submissions on Behalf of the Government of Canada, February 9, 2004, p. 23.
104 Ross River Dena Council Band v. Canada, [2002] 2 SCR 816.
105 Written Submissions on Behalf of the Government of Canada, February 9, 2004, para. 98.
106 Written Submissions on Behalf of the Government of Canada, February 9, 2004, paras. 88, 91.
107 Written Submissions on Behalf of the Government of Canada, February 9, 2004, para. 92.
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In response to the Band’s argument regarding Delgamuukw, Canada
states that this case is distinguishable on the basis that lands which fall under
section 91(24) are already established as having Aboriginal title.108 

Canada also argues that the lands could not be “lands reserved for
Indians” under article 13 of the Terms of Union, 1871, because the village
sites were provincial Crown lands and not formally reserved. Nor could
Canada administer these lands, because they were beyond its authority.109

Findings re “Lands Reserved for Indians”
In order to determine whether the village sites that were not validly pre-
empted fall under the purview of section 91(24), the panel must first consider
its meaning. It reads:

91. It shall be lawful for the Queen, by and with the Advice and Consent of the
Senate and House of Commons, to make Laws for the Peace, Order and good
Government of Canada, in relation to all matters not coming within the Classes of
Subjects by this Act assigned exclusively to the Legislatures of the Provinces; and
for greater certainty, but not so as to restrict the generality of the foregoing terms of
this section, it is hereby declared that (notwithstanding anything in this Act) the
exclusive Legislative Authority of the Parliament of Canada extends to all matters
coming within the classes of subjects next hereinafter enumerated ...

...
24.Indians and Lands reserved for the Indians110

 Both the Band and Canada have put forward arguments on this point. 
The Band argues that Canada’s jurisdiction is not limited to lands

specifically set aside or designated for Indian occupation, such as reserves.
The Band also argues that, although Delgamuukw addresses Aboriginal title,
a similar analysis would apply in this situation to protect an Aboriginal interest
in land. In other words, the Williams Lake Band had an interest in the village
sites that fall under the definition of “lands reserved for Indians” in section
91(24). In contrast, Canada has argued that section 91(24) is limited to lands
which have undergone a process of being “reserved,” and that this process
required joint federal and provincial cooperation.

In Delgamuukw,111 the Supreme Court of Canada stated the following
with respect to section 91(24):

108 Written Submissions on Behalf of the Government of Canada, February 9, 2004, para. 94.
109 Written Submissions on Behalf of the Government of Canada, February 9, 2004, paras. 101–2.
110 Constitution Act, 1867 (UK), 30 & 31 Vict., c. 3, s. 91, ss. 24, reprinted in RSC 1985, App. II, No. 5 (ICC

Exhibit 1a, p. 115).
111 Delgamuukw v. B.C., [1997] 3 SCR 1010.
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Section 91(24), in other words, carries with it the jurisdiction to legislate in
relation to aboriginal title. It follows, by implication, that it also confers the
jurisdiction to extinguish that title. (Para. 174)

Later, in Wewaykum,112 the Supreme Court of Canada stated:

While the Department of Indian Affairs treated the “reserves” in British Columbia
as being in existence prior to these formal enactments, there was a good deal of
confusion in the early years regarding the precise nature of the federal interest
under s. 91(24) of the Constitution Act, 1867. It was not until the Judicial
Committee of the Privy Council decision in St. Catherine’s Milling and Lumber
Co. v. The Queen (1888) 14 App. Cas. 46, that it was made clear that under s.
91(24) all “the Dominion had [was] a right to exercise legislative and
administrative jurisdiction – while the territorial and proprietary ownership of the
soil was vested in the Crown for the benefit of and subject to the legislative control
of the Province ...” (Para. 51)

The ICC has considered section 91(24) in past inquiries. In Homalco Indian
Band: Aupe Indian Reserves 6 and 6A Inquiry, the ICC stated the following
regarding section 91(24):

Although section 91(24) defines who, between the provincial and federal
governments, has legislative power with respect to “Indians” and “Lands reserved
for the Indians,” it does not per se create a legal obligation to establish
reserves.113

Also, in Athabasca Chipewyan First Nation: W.A.C. Bennett Dam and
Damage to Indian Reserve 201 Inquiry, the ICC concluded:

After Confederation, section 91(24) of the British North America Act, 1867,
vested exclusive legislative authority with respect to “Indians, and Lands reserved
for the Indians” in the federal Crown. Legislation enacted by Parliament continued
the protective responsibility of the Crown by including provisions that prohibited
the alienation of reserve lands by Indian bands except upon surrender to the
Crown.114

More recently, in Esketemc First Nation Inquiry, the ICC stated:

112 Wewaykum Indian Band v. Canada, [2002] 4 SCR 245.
113 ICC, Homalco Indian Band: Aupe Indian Reserves 6 and 6A Inquiry (Ottawa, December 1995), reported

(1996) 4 ICCP 89 at 147.
114 ICC, Athabasca Chipewyan First Nation: W.A.C. Bennett Dam and Damage to Indian Reserve 201 Inquiry

(Ottawa, March 1998), reported (1998) 10 ICCP 117 at 182.
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Canada had legislative jurisdiction over Indians and lands reserved for Indians
under section 91(24) of the Constitution Act, 1867, but British Columbia owned
the land, which could not be alienated without its approval and concurrence.115

...
Moreover, we do not believe that section 91(24) imposes on Canada a positive
obligation to acquire and set apart reserve lands, or to assist in doing so, at the
request of a band.116

The content of section 91(24) has not been clearly defined; rather, there
appears to be a spectrum of the implications of section 91(24). Based on
Supreme Court of Canada case law, and previous principles followed by the
ICC, the panel can confirm that section 91(24) does not create a legal
obligation to establish reserves. Because British Columbia entered
Confederation with control over its lands and natural resources, reserve
creation was a joint process between federal and provincial officials. As a
result, section 91(24) does not contain a legal obligation to establish a
reserve.

However, section 91(24) grants the federal Crown the right of legislative
and administrative authority over “Indians and lands reserved for Indians.” At
a minimum, “lands reserved for Indians” include lands that are actual
reserves and lands specifically set aside to become reserves. Therefore, the
federal Crown has legislative authority over lands that are actual reserves and
lands specifically set aside to become reserves. Following this reasoning, the
federal Crown’s legislative authority would not be triggered until the lands are
actual reserves or are specifically set aside to become reserves. 

In addition, based on Delgamuukw, “lands reserved for Indians” appear
to include all land that could be the subject of Aboriginal title, which relates to
the exclusive right to use and occupy the land. As a result, “lands reserved for
Indians” may not be limited to reserve lands or lands specifically set aside as
reserves. Furthermore, the federal Crown may have authority over lands that
are the subject of Aboriginal title. In this inquiry, the Band has not argued that
the village sites are subject to Aboriginal title, nor can we address the nature
of Aboriginal title to these village sites. The Band is arguing that its interest in
the village sites is contained in “lands reserved for Indians.”

The panel agrees with the Band that it had an interest in these village sites
based on their specific use and occupation. However, the panel will not draw
any conclusions on whether this interest falls under the definition of “lands

115 ICC, Esketemc First Nation: Indian Reserves 15, 17, and 18 Inquiry (Ottawa, December 2001), reported
(2002) 15 ICCP 3 at 179–80.

116 ICC, Esketemc First Nation: Indian Reserves 15, 17, and 18 Inquiry (Ottawa, December 2001), reported
(2002) 15 ICCP 3 at 262.
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reserved for Indians.” Instead, the panel prefers to examine this issue from
the perspective of fiduciary analysis, and, more specifically, pre-reserve–
creation fiduciary duties, in issue no. 4. The basis for this fiduciary analysis is
the Band’s interest in its village sites. 

Issue 3a  If so, does the Band continue to have a reserved interest
under the Constitution Act, 1867 and/or the Indian Act?
Issue 3a, restated, asks, if the pre-emption was valid, does the Band continue
to have a reserved interest under the Constitution Act, 1867, and/or the
Indian Act? Since the panel has concluded that the pre-emptions were not
valid, the panel will not consider this issue.

ISSUE 4  INDIAN SETTLEMENTS AND FIDUCIARY OBLIGATION 

Did the Colony of British Columbia and Canada have a
fiduciary obligation to protect the Indian Settlements
for the use and benefit of the Band? If so, was such an
obligation breached?

This issue focuses on the fiduciary relationship between Canada and the
Williams Lake Indian Band. Does this relationship give rise to fiduciary
obligations with respect to the village sites, and, if there was a fiduciary
obligation, was this obligation breached? The parties have presented
arguments that look at pre-reserve–creation duties in two parts – before and
after Confederation. 

The Fiduciary Relationship between the Crown and First Nations
Both the Williams Lake Indian Band and Canada agree on the background to
the fiduciary relationship between the Crown and First Nations. The fiduciary
relationship between the Crown and First Nations was first acknowledged by
the Supreme Court of Canada in Guerin v. The Queen.117 In this case, the
Musqueam Band surrendered reserve land for lease to a golf club; however,
the Band later learned that the terms of the lease obtained by the Crown were
significantly different from those the Band had agreed to and were less
favourable. The Court unanimously found that, by unilaterally changing the
terms of a lease originally agreed to by the Band, Canada had breached its

117 Guerin v. The Queen, [1984] 2 SCR 335.
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duty to the Band. Dickson J, with the concurrence of Beetz, Chouinard, and
Lamer JJ, stated the following regarding fiduciary principles:

In my view, the nature of Indian title and the framework of the statutory scheme
established for disposing of Indian land places upon the Crown an equitable
obligation, enforceable by the courts, to deal with the land for the benefit of the
Indians. This obligation does not amount to a trust in the private law sense. It is
rather a fiduciary duty. If, however, the Crown breaches this fiduciary duty it will be
liable to the Indians in the same way and to the same extent as if such a trust were
in effect.

The fiduciary relationship between the Crown and the Indians has its roots in
the concept of aboriginal, native or Indian title. The fact that Indian bands have a
certain interest in lands does not, however, in itself give rise to a fiduciary relation-
ship between the Indians and the Crown. The conclusion that the Crown is a fidu-
ciary depends upon the further proposition that the Indian interest in the land is
inalienable except upon surrender to the Crown.118

In identifying a fiduciary relationship, Dickson J quoted Professor E.J.
Weinrib’s statement that “the hallmark of a fiduciary relation is that the
relative legal positions are such that one party is at the mercy of the other’s
discretion.”119 This description has been supported in other Supreme Court
of Canada judgments.120

The concept of a fiduciary duty in the context of the relationship between
the Crown and Aboriginal peoples was further explained in R. v. Sparrow,
[1990] 1 SCR 1075, to include Aboriginal and treaty rights in section 35 of
the Constitution Act, 1982. The case dealt with Aboriginal fishing rights, and
whether a legislative restriction in the federal Fisheries Act was contrary to
section 35 of the Constitution Act, 1982. Dickson CJ and La Forest J wrote:

In our opinion, Guerin, together with R. v. Taylor and Williams (1981), 34 O.R.
(2d) 360, [1981] 3 C.N.L.R.114, ground a general guiding principle for s. 35(1).
That is, the Government has the responsibility to act in a fiduciary capacity with
respect to aboriginal peoples. The relationship between the Government and
aboriginals is trust-like, rather than adversarial, and contemporary recognition
and affirmation of aboriginal rights must be defined in light of this historic
relationship.121

118 Guerin v. The Queen, [1984] 2 SCR 335 at 376.
119 Guerin v. The Queen, [1984] 2 SCR 335 at 384.
120 Lac Minerals v. International Corona Resources Ltd., [1989] 2 SCR 574: dependency or vulnerability as an

essential element indicating a fiduciary relationship. Frame v. Smith, [1987] 2 SCR 99: exercise of discretion
or power; unilateral exercise of power; and vulnerability of the beneficiary. The beneficiary is subject to
discretionary uses of power as another element characterizing a fiduciary relationship. Hodgkinson v. Simms,
[1994] 3 SCR 377: reasonable expectations of one party expecting another party to act in their best interests
may also characterize a fiduciary relationship.

121 R. v. Sparrow, [1990] 1 SCR 1075 at 1108, [1990] 3 CNLR 160, Dickson CJ and LaForest J.
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Although the courts have recognized that a fiduciary relationship exists
between the Crown and Aboriginal people, they have also noted that not all
aspects of the fiduciary relationship will give rise to fiduciary obligations.122

To date, the Supreme Court of Canada has recognized certain fiduciary
obligations on the Crown which arise prior to a surrender of reserve lands,123

following a surrender of reserve lands,124 before the expropriation of reserve
lands,125 or as a result of the regulation or infringement of a constitutionally
protected Aboriginal or treaty right.126 More recently, the Supreme Court of
Canada has recognized the existence of a fiduciary duty in relation to reserve
creation in Ross River, and more importantly, in Wewaykum Indian Band v.
Canada.127 Although the latter case deals specifically with reserve creation in
British Columbia, this case is also the Supreme Court of Canada’s most recent
statement regarding the Crown/Aboriginal fiduciary relationship and when
this relationship gives rise to a fiduciary duty.

In Wewaykum, two different bands claimed the other band’s reserve or
compensation from the Crown over the allocation of the reserves. The
Supreme Court of Canada dismissed the appeals of both bands. In doing so,
the Court said the following regarding fiduciary law:

1 The content of the Crown’s fiduciary duty towards aboriginal peoples
varies with the nature and importance of the interest sought to be
protected. It does not provide a general indemnity.

2 Prior to reserve creation, the Crown exercises a public law function
under the Indian Act – which is subject to supervision by the courts
exercising public law remedies. At that stage a fiduciary relationship
may also arise but, in that respect, the Crown’s duty is limited to the
basic obligations of loyalty, good faith in the discharge of its mandate,
providing full disclosure appropriate to the subject matter, and acting
with ordinary prudence with a view to the best interest of the aborigi-
nal beneficiaries.

122 Quebec (A.G.) v. Canada (National Energy Board), [1994] 1 SCR 159 at 183; M. (K) v. M. (H) (1992) 96
DLR (4th) 289 at 326 (SCC).

123 Blueberry River Indian Band v. Canada, [1995] 4 SCR 344 (sub nom. Apsassin). In a concurring judgment,
McLachlin J observed that, prior to consenting to a surrender proposed by an Indian Band, the Crown has a
fiduciary duty limited to preventing exploitative bargains (at 371).

124 Guerin v. The Queen, [1984] 2 SCR 335.
125 Osoyoos Indian Band v. Oliver (Town), [2001] 3 SCR 746.
126 R. v. Sparrow, [1990] 1 SCR 1075.
127 Wewaykum Indian Band v. Canada, [2002] 4 SCR 245.
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3 Once a reserve is created, the content of the Crown’s fiduciary duty
expands to include the protection and preservation of the band’s
quasi-proprietary interest in the reserve from exploitation.128

Essentially, the Supreme Court confirmed that the Crown/Aboriginal
relationship is a fiduciary relationship, and “not all obligations existing
between the parties to a fiduciary relationship are fiduciary in nature.”129 The
Court also acknowledged that “[t]he fiduciary duty imposed on the Crown
does not exist at large but in relation to specific Indian interests.”130 In
Wewaykum, this specific Indian interest was identified as land.

An Indian band’s interest in specific lands that are subject to the reserve-
creation process and where the Crown acts as the exclusive intermediary with
the province can trigger a fiduciary duty. The Court said the following with
respect to the content of a pre-reserve–creation fiduciary duty: 

Here ... the nature and importance of the appellant bands’ interest in these lands
prior to 1938, and the Crown’s intervention as the exclusive intermediary to deal
with others (including the province) on their behalf, imposed on the Crown a
fiduciary duty to act with respect to the interest of the aboriginal peoples with
loyalty, good faith, full disclosure appropriate to the subject matter and with
“ordinary” diligence in what it reasonably regarded as the best interest of the
beneficiaries.131 

The Court advised that consideration must be given to the context of the time
at reserve creation and the likelihood of the Crown facing conflicting
demands. The Crown is not an ordinary fiduciary and must balance the public
interest with the Aboriginal interest:

When exercising ordinary government powers in matters involving disputes
between Indians and non-Indians, the Crown was (and is) obliged to have regard
to the interest of all affected parties, not just the Indian interest. The Crown can be
no ordinary fiduciary; it wears many hats and represents many interests, some of
which cannot help but be conflicting: Samson Indian Nation and Band v.
Canada, [1995] 2 F.C. 762 (C.A.).132

128 Wewaykum Indian Band v. Canada, [2002] 4 SCR 245 at 289–90.
129 Wewaykum Indian Band v. Canada, [2002] 4 SCR 245 at 288.
130 Wewaykum Indian Band v. Canada, [2002] 4 SCR 245 at 286.
131 Wewaykum Indian Band v. Canada, [2002] 4 SCR 245 at 294.
132 Wewaykum Indian Band v. Canada, [2002] 4 SCR 245 at 293.
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Williams Lake Indian Band’s Fiduciary Arguments
The Band argues that a pre-Confederation fiduciary duty exists. This duty was
created by colonial policy and legislation that afforded protection to Indian
lands and that was intended to be, and was, relied upon by the Indians.133 The
Band was vulnerable to the Crown’s discretion because it did not have the
right to pre-empt land itself; therefore, a fiduciary duty was triggered. This
duty consists of the protection of the Indian interest in village sites while, at
the same time, facilitating settlement by non-native settlers.134 The Band
argues that this duty was breached in the following ways:

• The colony acted unconscionably and in bad faith by compromising the
Band’s interests in favour of third-party interests.135

• Colonial officials violated the colony’s policy and legislation by
recording pre-emptions on the village sites they were mandated to
protect and by permitting pre-emptions over more land than settlers
were entitled to, according to the legislation. In 1861, Gold
Commissioner Philip Nind built a courthouse and jail on the site of the
Williams Lake village despite 1859 and 1861 instructions to mark off
400 to 500 acres as reserve.

• The duty of full disclosure was breached by not conveying to the Band
the record of pre-emptions.136

• The duty to meet the Band’s reasonable expectations, in which the
colony would act in the Indians’ best interest and protect settlements,
was breached.137

The Band further argues that a post-Confederation fiduciary duty exists. In the
reserve-creation process, the Crown unilaterally undertook to represent the
Band. As a result, the Crown had basic duties of loyalty, good faith, full
disclosure, and ordinary diligence or prudence. These duties were breached
in the following ways:

• Through the Land Act, 1874, Canada had the means to inquire into and
challenge the recorded pre-emptions on Indian lands which were in
violation of colonial legislation, or to seek arbitration as outlined in the

133 Written Submissions on Behalf of the Williams Lake Indian Band, December 8, 2003, paras. 324, 326–28.
134 Written Submissions on Behalf of the Williams Lake Indian Band, December 8, 2003, para. 347.
135 Written Submissions on Behalf of the Williams Lake Indian Band, December 8, 2003, para. 348.
136 Written Submissions on Behalf of the Williams Lake Indian Band, December 8, 2003, para. 350.
137 Written Submissions on Behalf of the Williams Lake Indian Band, December 8, 2003, para. 356.
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Terms of Union. The failure to act resulted in a breach of duty of good
faith and loyalty.138

• In 1879, Indian Reserve Commissioner Sproat refused to visit Williams
Lake and deferred responsibility to the province.139

• Then Reserve Commissioner O’Reilly arrived in Williams Lake in 1880
to create reserves, legal title for pre-empted land had not yet been
perfected. When advised that the pre-empted lands were on village
sites, O’Reilly ought to have taken measures to restore the village sites
to the Band. Instead, he chose to advise the Band that it had no
recourse.140

• The duty of full disclosure was breached. In 1880, O’Reilly failed to
advise the Band of the legislative regime that would enable the Band to
challenge illegal pre-emption records that had not been granted by the
Crown.141

• The Crown breached the duty to exercise ordinary prudence by
allowing 10 years to pass before setting lands for reserves and
addressing the legality of pre-emption and purchase records held by
settlers.142

• The Crown breached the duty to meet the Band’s reasonable
expectations that the Crown would protect the Band’s interest in its
village sites by failing to intervene, prior to the issuance of Crown grant,
to correct the illegal pre-emptions.143

Canada’s Fiduciary Arguments
Canada has also presented both pre- and post-Confederation fiduciary
arguments, based on Wewaykum, and the requirement of a cognizable Indian
interest, which triggers pre-reserve–creation fiduciary duties. Throughout this
inquiry, Canada has maintained its argument that there is no evidence that the
village sites were used and occupied by the Band at the time of the pre-
emptions; therefore, it argues, a cognizable interest does not exist and pre-

138 Written Submissions on Behalf of the Williams Lake Indian Band, December 8, 2003, paras. 337, 348(c).
139 Written Submissions on Behalf of the Williams Lake Indian Band, December 8, 2003, para. 348 (b).
140 Written Submissions on Behalf of the Williams Lake Indian Band, December 8, 2003, paras. 338–39.
141 Written Submissions on Behalf of the Williams Lake Indian Band, December 8, 2003, para. 351.
142 Written Submissions on Behalf of the Williams Lake Indian Band, December 8, 2003, para. 352.
143 Written Submissions on Behalf of the Williams Lake Indian Band, December 8, 2003, para. 358.
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reserve–creation duties do not apply. As a result, Canada’s fiduciary
arguments are framed as alternative arguments. 

Canada’s pre-Confederation fiduciary arguments can be summarized as
follows:

• If the village sites were used and occupied at the time of the pre-
emptions, these village sites had not been officially allotted to the Band
or provisionally approved as reserves by the province. As a result, no
reserve interest was created or recognized by colonial government
policy or law.144

• The pre-emption legislation did not impose any obligation to act for the
benefit of the Band; instead, the legislation provided a grievance
procedure.145

• If the Band’s interest in the village sites is a “cognizable Indian
interest,” then the Crown’s fiduciary obligations are limited to pre-
reserve–creation duties, as per Wewaykum. The Crown is further
obliged to consider the competing interests of the settlers,146 and the
assessment of the discharge of these duties must have regard to the
context of the times.147

• Canada argues that, in this case, the colony did not breach its duties
because of the following circumstances:

– there were few government officials to administer
vast tracts of land;

– it was not possible for the Crown to oversee pre-emp-
tions so as to avoid conflict with Indian settlements; 

– the Crown was obliged to consider settler interests;
– the Crown could not intervene when Indian settle-

ments were pre-empted in the absence of a complaint
from the Band;

144 Written Submissions on Behalf of the Government of Canada, February 9, 2004, para. 108.
145 Written Submissions on Behalf of the Government of Canada, February 9, 2004, para. 113.
146 Written Submissions on Behalf of the Government of Canada, February 9, 2004, para. 115.
147 Written Submissions on Behalf of the Government of Canada, February 9, 2004, para. 116.
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– there was no evidence of Band complaints regarding
the encroachment of Indian settlements or village
sites.148

• In the further alternative, Canada argues that, if the colony did breach
any pre-reserve–creation duties by failing to set aside any land at
Williams Lake, then such breaches were rectified by Canada’s actions
in negotiating with the province to acquire reserve lands for the Band.
The Band received more than 4,400 acres of reserve land, 10 times the
amount of land that the colonial government would have reserved.149

Canada has also presented post-Confederation fiduciary duty arguments. If
Canada has a fiduciary duty, this duty would have arisen in 1871 and would be
limited to the pre-reserve–creation duties set out in Wewaykum. That is,
Canada is obliged to act on behalf of the Band with loyalty, good faith, full
disclosure, and ordinary diligence or prudence with a view to its best interests
during Canada’s negotiations with British Columbia and during the reserve-
creation process.150

More specifically, Canada was under a duty to avoid a conflict of interest,
to uphold the honour of the Crown, and to act with ordinary diligence or
prudence during negotiations with British Columbia over the size, number,
and location of the reserves. Canada’s duty was qualified by the additional
obligation to balance the interests of all affected parties, which was explained
to the Band by O’Reilly on June 6, 1881.151

Canada’s intervention was positive for the Band because the Band was
consulted on land selection. Canada purchased what became the Sugarcane
reserve, which was a pre-empted Indian village site. In total, the Williams Lake
Indian Band received over 4,400 acres of reserve land, some of which
included traditional lands. Canada notes that there is no indication that the
instructions given to Nind in 1861 to mark out a reserve were final, and, even
if Nind carried out the instructions, the Band would have received only 400 to
500 acres.152 Canada argues that the difference in acreage is the result of the
positive intervention by Canada. In addition, the Chief and band members
expressed satisfaction with the land selection.153

148 Written Submissions on Behalf of the Government of Canada, February 9, 2004, para. 117.
149 Written Submissions on Behalf of the Government of Canada, February 9, 2004, para. 118.
150 Written Submissions on Behalf of the Government of Canada, February 9, 2004, paras. 120–21, 123.
151 Written Submissions on Behalf of the Government of Canada, February 9, 2004, paras. 122–24.
152 Written Submissions on Behalf of the Government of Canada, February 9, 2004, paras. 128–30.
153 Written Submissions on Behalf of the Government of Canada, February 9, 2004, para. 126.
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Canada argues that there is no evidence that the Crown acted in bad faith,
there was a conflict of interest, or the Crown’s actions were less than
ordinarily prudent. Ultimately, Canada argues, any breach of fiduciary duty
that may have occurred was rectified when the Band was allotted 4,400 acres
of reserve land.

Findings re Fiduciary Duties
The parties do not disagree that a fiduciary relationship exists between the
Crown and the First Nation. However, the parties disagree over whether a
breach of fiduciary duty occurred. More specifically, the parties disagree over
the application of pre-reserve–creation fiduciary duties established in
Wewaykum.

The panel must first determine whether a distinction exists between the
pre-Confederation and post-Confederation period for the purposes of a pre-
reserve–creation fiduciary analysis. The Band has argued that a pre-
Confederation fiduciary duty exists, based on pre-emption legislation. Canada
argues that no pre-Confederation fiduciary duty exists because the Band did
not have a cognizable interest in the village sites at the time of pre-emption.

Because the panel has concluded that the village sites were Indian
settlements at the time of pre-emption, a cognizable interest in the lands
exists. This cognizable Indian interest in the land triggers the pre-reserve–
creation fiduciary obligation. As a result, the panel believes that the distinction
between the fiduciary duties that exist during the pre-Confederation and the
post-Confederation period is unnecessary. The Crown owes the same pre-
reserve–creation fiduciary duties during both periods. The issue then turns to
whether the Crown’s basic fiduciary duties were breached with respect to
these lands, and, if there was a breach, at what point this breach occurred.

The Band argues that these basic fiduciary duties were breached when the
Crown failed to prevent the pre-emptions, failed to challenge or cancel the
pre-emptions, and failed to properly advise the Band. Canada has argued that
all of the pre-reserve–creation fiduciary duties were fulfilled and,
alternatively, if a breach occurred, then the breach was rectified. 

In this inquiry, the fiduciary analysis may begin in the pre-Confederation
period. As the Indian settlements constitute a cognizable Indian interest, the
Crown is required to act with loyalty, good faith, full disclosure appropriate to
the subject matter, and with “ordinary” diligence or prudence in what it
reasonably regarded as the best interest of the beneficiaries. In 1861,
Governor Douglas directed Nind to “mark out a Reserve of 400 or 500 acres
for the use of the Natives in whatever place they may wish to hold a section of
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land.”154 The panel notes that Nind himself requested instructions to set aside
land as “during the winter the Indians at Williams Lake were in great distress
from want of food.”155 Governor Douglas’s instructions can be interpreted as
the Crown undertaking to act on behalf of the Band. These instructions were
never carried out, and the pre-emptions continued.

By the time British Columbia joined Confederation in 1871, the Band still
did not have any land set aside for it. The context of the times is described by
Canada in its written submissions: there were few government officials to
administer vast tracts of land; it was not possible for the Crown to oversee pre-
emptions so as to avoid conflict with Indian settlements; the Crown was
obliged to consider settler interests; the Crown could not intervene when pre-
emptions of Indian land occurred without a Band complaint; and there was
no evidence of a Band complaint regarding the encroachment of Indian
land.156

The panel notes that Canada’s arguments hinge on whether there was
evidence of complaint from the Band. In 1879, Justice of the Peace Laing-
Meason wrote two letters on behalf of the Williams Lake Indian Band, advising
of the pre-emptions and describing the impact on the Band. Chief William
wrote a letter to the British Daily Colonist in 1879 describing the poverty of
the Band and the effects of the pre-emptions and requesting land. Indian
Commissioner Sproat acknowledged that wrong had been done to the Band:

It is the case of a tribe or band of Indians to whom no land whatsoever has been
assigned. On the contrary, the land and the water for irrigating it in the place which
the Indians say is their old place have been long ago permitted to be acquired by a
white settler and I have been told that there either is no other available land or no
other available land that can be irrigated in the particular locality. The Dominion
Government has not done this alleged wrong; it has been done by the Government
of British Columbia, and that Government should afford redress.157

Sproat, however, never did visit the area. In 1880, Father Grandidier wrote to
the Superintendent General of Indian Affairs, providing a history of the Band
and the pre-emptions. He also specifically outlined the need for an Indian
Agent in the area:

154 Charles Good, Acting Private Secretary, to Philip A. Nind, June 10, 1862, no file reference available (ICC
Exhibit 1a, p. 99).

155 Philip A. Nind, [BC Gold Commissioner], Williams Lake, to [Charles Good], Acting Colonial Secretary, May 4,
1861, no file reference available (ICC Exhibit 1a, p. 93).

156 Written Submissions on Behalf of the Government of Canada, February 9, 2004, para. 117.
157 Gilbert Sproat, Indian Land Commissioner, to Deputy Superintendent General, November 26, 1879, LAC, RG

10, vol. 3680, file 12395-1 (ICC Exhibit 1a, pp. 173–76).
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The law may be very stringent; but received no application because there is no one
to see it carried out. I would think as a very advisable step the appointment of an
Agent, to take the interests of the Indians in hand, to see the Law, if transgressed,
also vindicated. This presence would also be necessary to defend the interests of
the Natives against the encroachments, of their White neighbours. Complaints have
been made repeatedly to me by the Indians, that their burial grounds have not been
respected by the whites, but have been ploughed over; that the timber on their
Reserves is being cut down by the whites; and that on appealing to the Justice of the
Peace for redress, they are told that it is none of their business.158 

Peter O’Reilly, the Reserve Commissioner who succeeded Sproat, visited
Williams Lake in 1881 and reported on the Chief’s complaints regarding the
delay in setting aside land for them:

The Chief in a long speech expressed his gratification at the late action of the
Dominion Government but complained bitterly of the delay that has taken place in
the adjustment of their land, during the whole of which the whites have been
permitted to possess themselves of what should properly belong to his people.159 

He noted the presence of an “old Indian Church,” winter houses, and burial
grounds at the Pinchbeck farm at Missioner Creek in his report of reserve
allotments for the Williams Lake Indian Band.160 However, this land was not
allotted as a reserve. Fourteen reserves were set aside for the Williams Lake
Indian Band. Three were reserved for habitation and farming (reserves 1–3),
three were set aside for fishing (reserves 4–6), and eight were set aside as
graveyards (reserves 7–14). The total acreage of the reserves was
5,634 acres, including 1,464 acres of pre-empted land purchased from
settlers.161

When O’Reilly arrived to set aside land for reserves, legal title for pre-
empted land had not yet been perfected. In other words, Crown grants had not
yet been issued for the pre-empted lands. When advised that the pre-empted
lands were on village sites, O’Reilly ought to have taken measures to restore
these sites to the Band. There is no evidence that O’Reilly advised the Band of
the legislative regime that would have enabled the Band to challenge the
illegal pre-emption records filed by Pinchbeck and that had not yet been
granted by the Crown. The panel notes that the disallowance by the federal

158 Father C.J. Grandidier to Superintendent General of Indian Affairs, January 20, 1880, LAC, RG 10, vol. 3680, f.
12395-1 (ICC Exhibit 1a, p. 184).

159 Author not identified [Peter O’Reilly] to Superintendent General, Department of Indian Affairs, Ottawa,
September 22, 1881, LAC, RG 10, vol. 1275, p. 21 (ICC Exhibit 1a, p. 239).

160 Author not identified [Peter O’Reilly] to Superintendent General, Department of Indian Affairs, Ottawa,
September 22, 1881, LAC, RG 10, vol. 1275, p. 23 (ICC Exhibit 1a, p. 241).

161 J.I. Austin, Clerk of Records, Victoria, to P. O’Reilly, BC Reserve Commissioner, Department of Indian Affairs,
Victoria, May 23, 1882, no file reference available (ICC Exhibit 1a, p. 243).
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Crown of British Columbia’s 1874 Land Act, on the ground that it failed to
exempt  Ind ian  se t t l ements  f rom pre-empt ion ,  was  an  impl ic i t
acknowledgment of the federal fiduciary duty to protect such settlements in
some way. Having ensured that BC legislation protected Indian settlements, the
federal Crown then had a corollary duty to protect such settlements against
subsequent breaches of that protection. O’Reilly should have taken further
actions to fulfill his basic fiduciary duties.

In 1914, Chief Baptiste William appeared before the McKenna-McBride
Commission, and outlined all the past grievances related to the pre-emption of
the Band’s village sites. He also requested that more land be allotted to the
Band owing to the rocky nature of the existing reserve.162 

On the balance of the documentary evidence, the panel finds that Canada
breached its basic fiduciary duties of loyalty, good faith, full disclosure, and
ordinary diligence by failing to act when the Band needed land to be set aside
for it. The breach of fiduciary duty can be said to have occurred in 1861: Nind
was instructed to set aside land when the Band was starving; he did not do so,
and the pre-emptions continued. The breach of fiduciary duty can also be said
either to have continued or to have arisen in 1871, when British Columbia
joined Confederation, and the Crown, again, failed to set aside land for the
Band. At this time, Canada was quite aware of its general responsibility to First
Nations in British Columbia, as outlined in a letter from the Minister of the
Interior, David Laird, to Joseph Trutch, the Lieutenant Governor of the
province:

The policy theretofore pursued by the Local Government of British Columbia
toward the red men in the Province, and the recently expressed views of that
Government in the correspondence herewith submitted, fall far short of the
estimate entertained by the Dominion Government of the reasonable claims of the
Indians ... When the framers of the Terms of admission of British Columbia into the
Union inserted the provision, requiring the Dominion Government to pursue a
policy as liberal towards the Indians as that hitherto pursued by the British
Columbia Government, they could hardly have been aware of the marked contrast
between the Indian policies which had, up to that time, prevailed in Canada and
British Columbia.163

The village sites should have been set aside so that they were included with the
lands that were recommended to become reserves. The issue then turns to

162 Transcript of Evidence at McKenna-McBride Commission, no file reference available (ICC Exhibit 1a, p. 270).
163 David Laird, Minister of the Interior, Ottawa, to the Privy Council, November 2, 1874, copy in British Columbia,

Papers Connected with the Indian Land Question, 1850–1875 (Victoria, 1875; reprint, Victoria: Queen’s
Printer, 1987), 151–55 (ICC Exhibit 16b, pp. 192–93).
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addressing whether this breach was rectified when the Williams Lake Indian
Band was allotted its reserves by the McKenna-McBride Commission.

The Band has argued that the allotment of reserves was never accepted by
the Band as compensation for village sites or as a rectification of the breach of
the fiduciary duty that is alleged to have occurred. The Band has also argued
that relief of a fiduciary breach is greater than a “remedy in contract or
negligence.” In contrast, Canada has argued that, if a breach occurred, this
breach was remedied by the allotment of more land than the amount lost. 

The panel acknowledges that the Band received reserve lands in excess of
what was originally intended to be marked out for them in 1860. However, the
panel finds that the allotment of additional reserve lands does not rectify
O’Reilly’s breach of fiduciary duty. The Band had an interest in the use and
occupation of the village sites at Missioner Creek and the foot of Williams Lake
prior to the pre-emptions and after the pre-emptions. This interest was
recognized by O’Reilly, but he chose not to take action. If this interest had
been recovered and protected, these lands probably would have been part of
the lands recommended by the McKenna-McBride Commission to become
reserves.
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PART V

CONCLUSIONS AND RECOMMENDATION

The panel concludes as follows:

Issue 1: In or about 1861 what lands, if any, did the Williams Lake
Indians occupy as villages at:

i) Missioner Creek,
ii) foot of Williams Lake, and
iii) north shore of Williams Lake?

(a) Were any of the villages “Indian Settlements” within
the meaning of the colonial and provincial land ordi-
nances and legislation?

The panel concludes that the Williams Lake Indian Band occupied the village
sites at Missioner Creek and the foot of Williams Lake at the time of pre-
emption and that these village sites were “Indian settlements” within the
meaning of the legislation in operation at the time. The claim for the village
site on the north shore of Williams Lake has been withdrawn by the Band.

Issue 2: Was the pre-emption of the Indian Settlements in and
around 1861 valid pursuant to pre-emption legislation?

The panel concludes that the pre-emption of the Indian settlements around
1861 was not valid pursuant to the pre-emption legislation. 

Issue 3: If not, would the Indian Settlements have been “lands
reserved for Indians” within the meaning of the Terms of
Union, 1871 and/or the Constitution Act, 1867 and/or the
Indian Act?
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If so, does the Band continue to have a reserved interest
under the Constitution Act, 1867 and/or the Indian Act?

With respect to this issue, the panel finds that the Williams Lake Indian Band
had an interest in the use and occupation of the village sites at Missioner
Creek and the foot of Williams Lake prior to the pre-emptions and after the
pre-emptions. The panel does not draw any conclusions on whether this
interest falls under the definition of “lands reserved for Indians” and prefers
to examine the Band’s interest in its village sites in the context of a fiduciary
analysis.

Issue 4: Did the Colony of British Columbia and Canada have a
fiduciary obligation to protect the Indian Settlements for the
use and benefit of the Band? If so, was such an obligation
breached?

The panel concludes that Canada had a fiduciary obligation to the Williams
Lake Indian Band. This fiduciary obligation is based on the interest the Band
had in the village sites at Missioner Creek and at the foot of Williams Lake; it is
a pre-reserve–creation fiduciary duty limited to the basic duties of loyalty,
good faith, full disclosure, and ordinary prudence or diligence.

The panel finds that these duties were breached by Peter O’Reilly in 1881
and were not rectified by the allotment of more reserve lands than was
originally intended. The panel concludes that these village sites should also
have been set aside and recommended as possible reserves. 

We therefore recommend to the parties:

THAT Canada accept the village site claim of the Williams
Lake Indian Band.

FOR THE INDIAN CLAIMS COMMISSION

Alan C. Holman Daniel J. Bellegarde
Commissioner (Chair) Commissioner
Dated this 30th day of March, 2006
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INTRODUCTION
The Williams Lake Indian Band1 is descended from the Secwepemc people
(also referred to as Shuswap), “who speak a dialect of the Interior division of
the Salishan linguistic family.”2 In times past, Williams Lake was “the
ethnohistoric territory of the Shuswap (Secwepemc people).”3 Elder Kristy
Palmantier stated: “We really are the northern Shuswap. Our territory extends
from Soda Creek all the way down to Shuswap and Invermere. That’s the
extent of the Secwepemc, the Shuswap territory.”4 Elder Irene Peters
explained that a number of First Nations constitute the Secwepemc: “Well,
there’s Soda Creek. That’s where I originally was born, at Soda Creek, and
here’s Alkali Lake, Dog Creek, Canoe Creek, Canim Lake, Clinton, and then
those beyond the Okanagan and the Kootenays.”5

Consultants Ian C. Franck and Mike K. Rousseau have described the pre-
contact history of the Shuswap people as follows:

The ethnographic Shuswap were a semi-sedentary, egalitarian people who relied
primarily on fishing, hunting and gathering for subsistence. A yearly settlement
cycle of aggregation and dispersal allowed maximum efficient exploitation of
important seasonally available food resources. In winter the Shuswap lived in
pithouse villages centered around major salmon fisheries, where they subsisted
mostly on stored foods, especially dried salmon. From early spring to late fall,
winter villages split into smaller socioeconomic groups to exploit specific
seasonally available plant and animal resources. Habitation structures used during
this time of the year were simply constructed pole-framed lodges covered with
bark, skins, or matting.6

Today, the principal reserve of the Williams Lake Band is the Williams Lake
Indian Reserve (IR) 1 (frequently referred to as the Sugarcane Reserve IR 1),
located at the easterly end of Williams Lake, BC.

The claim of the Williams Lake Indian Band pertains to the alleged pre-
emption and subsequent Crown grant, between 1861 and 1885, of two parcels
of land within the traditional “Indian settlements” of the Band. It claims that

1 Also known as the Sugar Cane Band.
2 Mike K. Rousseau, “An Inventory, Impact Assessment and Management Plan for Heritage Resources within

Cariboo Fibreboard Limited’s Proposed Williams Lake Medium Density Fibreboard Plant Development Project
Area,” prepared for Cariboo Fibreboard Limited, December 31, 1989, p. 6 (ICC Exhibit 9, p. 6).

3 Mike K. Rousseau, “An Inventory, Impact Assessment and Management Plan for Heritage Resources within
Cariboo Fibreboard Limited’s Proposed Williams Lake Medium Density Fibreboard Plant Development Project
Area,” prepared for Cariboo Fibreboard Limited, December 31, 1989, p. 6 (ICC Exhibit 9, p. 6).

4 ICC Transcript, June 18, 2003 (ICC Exhibit 5a, p. 189, Kristy Palmantier).
5 ICC Transcript, June 18, 2003 (ICC Exhibit 5a, pp. 242–43, Irene Peters).
6 I.C. Franck, P.S. Merchant, and M.K. Rousseau, “An Archaeological Impact Assessment for a Proposed

Residential Subdivision on the North Shore of Williams Lake, B.C.,” prepared for Stevenson Holdings Ltd., May
10, 1993 (ICC Exhibit 10, p. 3).
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the colonial government of British Columbia had a fiduciary obligation to
protect the Band’s settlements and graveyards for its own use and benefit, and
the federal government assumed these obligations under the Constitution
Act, 1867, and the Terms of Union, 1871. A claim submitted by the First
Nation in 1994 was rejected in 1995, and, in June 2003, the First Nation
requested that the Indian Claims Commission (ICC) conduct this inquiry. 

TRADITIONAL LAND USES OF THE WILLIAMS LAKE INDIAN BAND: 
SEASONAL ROUNDS

As briefly mentioned above, the Williams Lake Indian Band traditionally used
its lands according to “seasonal rounds” that saw band members use specific
areas of land for specific reasons at specific times. Community session
evidence supports Franck’s assertion that the Shuswap employed a system of
“seasonal rounds or seasonal cycles” in their methods of habitation. Elder
Amy Sandy stated:

My mother told me that the chief, the hereditary chief of the time, would gather the
people together and tell them they were going to go hunting or fishing and berry-
picking and stuff like that. And he would assign somebody that had to stay on the
reserve with the ones – the elderly who couldn’t travel and the ones who were sick
that couldn’t travel, and then they would talk amongst themselves and decide
whose land they were going to go on to – to hunt, for example, if they were gonna
go out to Spokin Lake, they would – to Spokin’s place, they would – maybe that’s
where they would go that year. Or, if they had gone there too many times, maybe
they would go to old Jeannie’s place, further up towards Horsefly. And then so he
would decide, and then who was gonna go. I guess the people would talk about it,
and then he would make a decision, and they would all travel together. And my
mother talked about it, like how they – they started – during her time, they started
from Sugar Cane, they went towards Horsefly, what’s called Spokin Lake area. They
went all through there, and they went towards Horsefly, and they came around, they
went through Likely. And that was all hunting and berry-picking. And then they
went down towards the river, and then they would camp probably down at the river
for a couple of months. And sometimes they would camp like out towards Soda
Creek area, or at Flatrock, on the other side up towards – kind of towards the
Chilcotin now, I guess. And then they would come back, make their way back.7

Jean William also discussed the importance of the seasonal habitation at the
community session:

Seasonal cycle is really, really important. In the spring, in about May, if you take a
look at the – some of the texts today, it more or less explains some of the things. I

7 ICC Transcript, June 18, 2003 (ICC Exhibit 5a, pp. 46–47, Amy Sandy).
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think some of it is printed. But the month of May is Bethoolumwelloolum
[phonetic]. That means the fishing month. So each month has an activity, a
traditional activity attached to those. In the month of May, that’s when the people
went – like that’s when – in the month of May and June, that’s when the
Bethhocheechum [phonetic], the fish start charging up, and that’s what Téxelc
means is when the fish start charging up. And it still happens today. It’s still a
traditional activity that still happens today. We still – our children, all our elders, all
our people, that’s a real activity that still happens. We still fish in our creeks, in the
San Jose River. And then they go into – there’s the higher areas for root-gathering,
wild potatoes, those type of things. Wood-gathering was year-round, but mostly in
the fall. And then in around July, the end of June/July, everyone would start moving
down to the river, to the Fraser River, for salmon fishing. We gathered berries
there, and we did hunting, deer hunting. So we didn’t only just dry salmon, we
dried berries, we dried meat.

...
And after we finished at the river, because we had hay meadows, we came home.
We came back to the village here. And growing up in the summer, I was – we
mostly camped in our meadows. We used to have three or maybe four areas where
we camped. We didn’t come right back into our cabin. We camped right out into
our meadows. We did hay there. That was across here on this reserve here.8

Amy Sandy indicated that the First Nation “had a pattern, a seasonal pattern
that they followed every year, and they generally went back to the same places.
They generally chose places that had good water, you know, that was good for
camping.”9

The two locations subject to this inquiry are winter village sites of the First
Nation.10 The first village site is found at Missioner Creek (also referred to as
Glendale in district lot 72). In the Shuswap language, this area was referred to
as Pelikehiki. The second village site is located at the foot of Williams Lake
(also referred to as “Scout Island” in district lot 71). In the Shuswap
language, this area was referred to as Yucw or Yukw. 

When the pre-emption of the village sites occurred, the areas in question
were designated lot numbers 1–6 in an unconfirmed land district. Some of
the documentation refers to lot numbers 1–6 as the “old Cariboo lots.” Those
lot numbers were subsequently changed, although the ICC has not been able
to confirm when or why. Lot numbers 1–5 (foot of Williams Lake village site)
became lot 71 while lot number 6 became lot 72 (Missioner Creek village
site). 

8 ICC Transcript, June 18, 2003 (ICC Exhibit 5a, pp. 161–63, Jean William).
9 ICC Transcript, June 18, 2003 (ICC Exhibit 5a, p. 58, Amy Sandy).
10 ICC Transcript of Oral Session, October 7, 2004, p. 16 (Cloe Ostrove).
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The documentary record of this inquiry is unclear as to which land
districts included the village sites in the past, at the time of pre-emption, and
at present. The historical documentation from 1860 to 1885 rarely refers to a
land district designation at all. In 1885, however, there are references to the
Cariboo Land District.11 Based on the documents submitted in this inquiry, it
is assumed that the land district has always been Cariboo.

Despite the fact that lots were surveyed at Williams Lake, the area is treated
as one large area in the documentation, with no distinction between the
specific sites. At times in this history, the two village sites will be discussed
separately because the evidence for each site is slightly different. There is also
an added complication in locating the village sites at issue in this inquiry. The
area has undergone extensive residential, industrial, recreational, and
commercial development in recent years, all of which is part of the creation
and evolution of the Williams Lake Townsite that now dominates the claim
area.12 

PRE-CONTACT LOCATION OF INDIAN SETTLEMENTS
Foot of Williams Lake or Yukw (Lots 1–5, District Lot 71) 
According to the First Nation, the village site at the foot of Williams Lake was
traditionally used for farming, trapping, fishing, and camping.13 Hayfields and
meadows in the area were also routinely used. Elder Leonard English testified
at the community session that the First Nation used to put up hay at the foot of
Williams Lake, as well as using the area as pasture land.14 Because it was the
site of a village, Indian houses and pithouses were also located in this area.15 

On October 10, 1973, the Province of British Columbia conducted an
“Archeological Site Survey” at the foot of Williams Lake in preparation for the
construction of a shopping centre.16 At that time, officials of the British
Columbia Heritage Conservation Branch, G. Roberts and B. Simonsen,
identified at least three (and possibly 13) burial sites, as well as “3 housepit
depressions” and “3 smaller depressions” in an area that was designated
FaRm 817 by the investigating archaeologists.18 The site survey form for FaRm
8 concluded that this site was traditionally used for habitation, camping, and

11 Crown grant no. 2923 to William Pinchbeck, June 29, 1885, British Columbia Archives (BCA), GR-3097,
vol. 0016 (ICC Exhibit 1c, p. 1).

12 See ICC Exhibits 7o and 7q.
13 Clarine Ostrove, Counsel for the First Nation, to Candice Metallic, Indian Claims Commission, March 31, 2004

(ICC Exhibit 17, p. 3).
14 ICC Transcript, June 18, 2003 (ICC Exhibit 5a, pp. 31–32, Leonard English).
15 Clarine Ostrove, Counsel for the First Nation, to Candice Metallic, Indian Claims Commission, March 31, 2004

(ICC Exhibit 17, p. 3).
16 British Columbia Archaeological Site Survey Form, Site No. FaRm 8, October 10, 1973 (ICC Exhibit 8a, p. 1).
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burial, describing the area as “historically [the] territory of Interior Salish
Shuswap.”19 As well, Chris Wycotte testified at the community session that
bones had been uncovered at the Boitanio Mall.20

The village site at the foot of Williams Lake is the current location of the
Boitanio Mall, Boitanio Park, Oliver Street, Elk’s Hall, Mackenzie Avenue,
Chilcotin Inn, and Lake City Ford, among other non-Aboriginal/commercial
landmarks.21 Elder Amy Sandy states: 

My mother ... mentioned a place down at Boitanio Park, where Boitanio Mall and
Boitanio Park is now. That was another place that the people used to be. And my
Aunt Liz mentioned the village site down at the flats, down towards at the
confluence of the Fraser River and Williams Creek, and they said how you could –
how you could recognize these places was by markings on the trees, that the
people actually marked the trees, or – you know, like maybe they were marked
from – because they had to do with smoking their fish and smoking their meat.22

Missioner Creek/Glendale or Pelikehiki (Lot 6, District Lot 72)
According to the First Nation, the Missioner Creek village site was traditionally
used as a burial ground, as well as a place for hunting and berry picking.23 At
the community session, Elder Leonard English stated:

Around the Glendale area, that was a traditional hunting place, because like I said
earlier, that was the trail the deer used when they migrated to their breeding
ground over in Meldrum Creek, along the Fraser River there. Instead of having to
go way back in the mountains, they would go and camp there, because that was
part of their village anyway.24

There are also the normal attributes of a village on this site, including Indian
houses and pithouses,25and evidence that the Williams Lake First Nation built

17 The designations FaRm or FaRn refer to the Borden numbering system, a national system used by
archaeologists to record and manage archaeological sites based on latitude and longitude. Borden units
crisscross the country, with the number following the Borden unit representing the appropriate site discovered
within that particular unit. FaRm 5, therefore, would indicate 5th site containing artifacts which was recorded
within the Borden block, and any sites with the FaRn prefix would be in the adjacent Borden block. There is no
other significance to the designation other than the system used for managing or recording sites.

18 British Columbia Archaeological Site Survey Form, Site No. FaRm 8, October 10, 1973 (ICC Exhibit 8a, p. 1).
See also Clarine Ostrove, Counsel for the First Nation, to Candice Metallic, Indian Claims Commission, March
31, 2004 (ICC Exhibit 17, p. 4).

19 British Columbia Archaeological Site Survey Form, Site No. FaRm 8, October 10, 1973 (ICC Exhibit 8a, p. 1).
20 ICC Transcript, June 18, 2003 (ICC Exhibit 5a, p. 14, Chris Wycotte).
21 Letter from Clarine Ostrove, Counsel for the First Nation, to Candice Metallic, ICC with attached list and

explanation of sites, March 31, 2004 (added as exhibit at the oral session October 7, 2004) (ICC Exhibit 17,
p. 3).

22 ICC Transcript, June 18, 2003 (ICC Exhibit 5a, pp. 48–49, Amy Sandy).
23 Clarine Ostrove, Counsel for the First Nation, to Candice Metallic, Indian Claims Commission, March 31, 2004

(ICC Exhibit 17, p. 3). See also ICC Transcript, June 18, 2003 (ICC Exhibit 5a, p. 24, Leonard English). 
24 ICC Transcript, June 18, 2003 (ICC Exhibit 5a, p. 37, Leonard English).
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a church there as early as the 1840s.26 Elder Leonard English stated at the
community session that Chief William is buried at Glendale.27

The first known archaeological assessment of the Missioner Creek area
was conducted by Paul Sneed in 1975.28 In 1978, archeologists Carlos
Germann and John Brandon visited the village site at Missioner Creek on
behalf of Merrill-Wagner Logging Co. to re-record Sneed’s observations. The
accompanying site survey form identified “[a]t least 33 burial cairns ..., two
historic features (foundations), one outside the Lease boundary, ... [and] 1
human ulna.”29 Germann and Brandon concluded that “the site area was
once much larger than at present.”30 However, their archaeological findings
were 

based solely on surface observations. No probing or test-pitting was conducted.
Rock cairns, relatively undisturbed, were easily identifiable. Conspicuous areas of
dense, but scattered rock as well as tight clusters of embedded rocks within these
areas of scattered rocks were interpreted as heavily disturbed burial cairns and
also included as part of the site area. It was impossible to determine how many
features had originally been disturbed in areas of scattered rock. Disturbance is
attributed to farming activity since 1967, and more recently from heavy machinery
involved in logging activity.31

In 1989, the province authorized another archaeological impact assessment
of Missioner Creek and the foot of Williams Lake areas. Mike Rousseau, a
heritage resource consultant, provided an archaeological assessment report
to Caribou Fibreboard Ltd. detailing the impact of a future fibreboard plant
project within the Glendale area of Williams Lake. Rousseau located a total of
five heritage sites, including an early historic Catholic mission, settlement, and
cemetery site (FaRm 9) and four prehistoric “lithic scatter”32 sites (FaRm 21,
FaRm 22, FaRm 23, and FaRm 36). However, Rousseau deemed the latter four
sites to be of low or medium significance.33 

25 Clarine Ostrove, Counsel for the First Nation, to Candice Metallic, Indian Claims Commission, March 31, 2004
(ICC Exhibit 17, p. 3).

26 Father Modeste Demers to the Bishop of Montreal, December 20, 1842, reproduced in Oregon Historical
Society, Notices & Voyages of the Famed Quebec Mission to the Pacific Northwest (Portland, OR: Champoeg
Press Inc., 1956), 161 (ICC Exhibit 1a, p. 10).

27 ICC Transcript, June 18, 2003 (ICC Exhibit 5a, pp. 23–24, Leonard English). 
28 Mike K. Rousseau, “An Inventory, Impact Assessment and Management Plan for Heritage Resources within

Cariboo Fibreboard Limited’s Proposed Williams Lake Medium Density Fibreboard Plant Development Project
Area,” prepared for Cariboo Fibreboard Limited, December 31, 1989, p. 17 (ICC Exhibit 9, p. 17).

29 British Columbia Archaeological Site Survey Form, Site No. FaRm 9, May 24, 1978, no file reference available
(ICC Exhibit 8b, p. 2).

30 British Columbia Archaeological Site Survey Form, Site No. FaRm 9, May 24, 1978, no file reference available
(ICC Exhibit 8b, p. 4).

31 British Columbia Archaeological Site Survey Form, Site No. FaRm 9, May 24, 1978, no file reference available
(ICC Exhibit 8b, p. 4).
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FaRm 9 was located within the northern limits of the town of Williams
Lake, in the northern half of lot 72 and most of lot 6483.34 Rousseau states:

The ethnic significance value of this site is also deemed to be high. As discussed
above ... it was a focus of contact between local Native people and early Euro-
Canadian settlers commencing about 1842. Native people should have a very
strong interest in the site because it was once an early Native historic settlement,
Chief William was responsible for constructing the Catholic mission for Father
Modeste Demers in 1842, and most importantly, because there are many Native
people reportedly buried there.35

According to Rousseau, “subsequent to the property being used as a Catholic
Mission, it was a focus for local Euro-Canadian settlement commencing
around 1859.”36 Rousseau was not able to locate the 33 burial cairns
identified by Germann and Brandon in 1978. He wrote: 

During the present study, it was determined that many of these cairns have since
been obscured by cultivation activities within the last ten years ... Consequently, it
was difficult, if not impossible, to locate many of them. Most of those that could be
located exist along the peripheries of the field.37

Rousseau reported that his research and interviews with local residents found
that at least 13 and as many as 200 Aboriginal graves may have existed at
FaRm 9.38 He estimated that “50 to 100 graves could be comfortably

32 “Lithic” refers to stone. The term “lithic scatter” refers to lithic tools or lithic artifacts (stone tools or debris of
some sort, whether waste flakes from the making of tools or the tools themselves) that are found scattered on
the ground. Archaeologists frequently find lithic artifacts at archaeological sites because humans used to make
their tools out of stone before they used metal.

33 Mike K. Rousseau, “An Inventory, Impact Assessment and Management Plan for Heritage Resources within
Cariboo Fibreboard Limited’s Proposed Williams Lake Medium Density Fibreboard Plant Development Project
Area,” prepared for Cariboo Fibreboard Limited, December 31, 1989, p. ii (ICC Exhibit 9, p. ii). See also
British Columbia Archaeological Site Survey Form, Site No. FaRm 9, May 24, 1978, no file reference available
(ICC Exhibit 8b).

34 Mike K. Rousseau, “An Inventory, Impact Assessment and Management Plan for Heritage Resources within
Cariboo Fibreboard Limited’s Proposed Williams Lake Medium Density Fibreboard Plant Development Project
Area,” prepared for Cariboo Fibreboard Limited, December 31, 1989, p. 1 (ICC Exhibit 9, p. 1). See also
maps in ICC Exhibit 9, pp. 2, 4.

35 Mike K. Rousseau, “An Inventory, Impact Assessment and Management Plan for Heritage Resources within
Cariboo Fibreboard Limited’s Proposed Williams Lake Medium Density Fibreboard Plant Development Project
Area,” prepared for Cariboo Fibreboard Limited, December 31, 1989, p. 46 (ICC Exhibit 9, p. 46).

36 Mike K. Rousseau, “An Inventory, Impact Assessment and Management Plan for Heritage Resources within
Cariboo Fibreboard Limited’s Proposed Williams Lake Medium Density Fibreboard Plant Development Project
Area,” prepared for Cariboo Fibreboard Limited, December 31, 1989, p. 9 (ICC Exhibit 9, p. 9).

37 Mike K. Rousseau, “An Inventory, Impact Assessment and Management Plan for Heritage Resources within
Cariboo Fibreboard Limited’s Proposed Williams Lake Medium Density Fibreboard Plant Development Project
Area,” prepared for Cariboo Fibreboard Limited, December 31, 1989, p. 20 (ICC Exhibit 9, p. 20).

38 Mike K. Rousseau, “An Inventory, Impact Assessment and Management Plan for Heritage Resources within
Cariboo Fibreboard Limited’s Proposed Williams Lake Medium Density Fibreboard Plant Development Project
Area,” prepared for Cariboo Fibreboard Limited, December 31, 1989, p. 21 (ICC Exhibit 9, p. 21).
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accommodated there.”39 Many residents in the area, he noted, reported that
at least three Williams Lake Indian Band members were buried in the
Missioner Creek area after being executed in the 1860s.40 On May 6, 1998,
the remains of an Aboriginal adult and child were found on FaRm site 9.41 It
was concluded that the remains of the adult were of “Native origin.”42

Rousseau also noted that “a trail originally established and used by local
Native people and the Hudson’s Bay Fur Company during the early and mid-
1800’s once passed through ... site FaRm 9 ... there is no intact section of the
original trail existing today.”43 Four other prehistoric “lithic scatter sites
(FaRm 21, FaRm 22, FaRm 23, and FaRm36)” were also identified in the
Missioner Creek area.44 

At the community session, Elder Amy Sandy explained how her people
came to be alienated from these two village sites as well as the surrounding
area. She stated: “[A]ll the elders told me that they were pushed out. When
they went on their seasonal rounds, they would meet fences. They would come
up to fences. They were fenced out. They weren’t allowed to go into those
places anymore. And that the white people were taking up the land.”45

COLONIAL ERA
Introduction of Settlement at Williams Lake
The rapid settlement of the Williams Lake area followed the local discovery of
gold in the late 1850s and what came to be known as the Fraser Gold Rush.
Settlements were established in the 1860s as the prospectors turned to
ranching and logging.46 This development represented a significant change

39 Mike K. Rousseau, “An Inventory, Impact Assessment and Management Plan for Heritage Resources within
Cariboo Fibreboard Limited’s Proposed Williams Lake Medium Density Fibreboard Plant Development Project
Area,” prepared for Cariboo Fibreboard Limited, December 31, 1989, p. 24 (ICC Exhibit 9, p. 24).

40 Mike K. Rousseau, “An Inventory, Impact Assessment and Management Plan for Heritage Resources within
Cariboo Fibreboard Limited’s Proposed Williams Lake Medium Density Fibreboard Plant Development Project
Area,” prepared for Cariboo Fibreboard Limited, December 31, 1989, p. 24 (ICC Exhibit 9, p. 24).

41 Lindsay J. Oliver, L.R. Wilson Consulting Ltd., “Found Human Remains Burial 98-14B,” May 1998, with
attached Band Council Resolution granting Chris Wycotte authority to retrieve human remains held in trust at
the Royal British Columbia Museum, November 30, 1995 (ICC Exhibit 11a, pp. 3–4).

42 Lindsay J. Oliver, L.R. Wilson Consulting Ltd., “Found Human Remains Burial 98-14B,” May 1998, with
attached Band Council Resolution granting Chris Wycotte authority to retrieve human remains held in trust at
the Royal British Columbia Museum, November 30, 1995 (ICC Exhibit 11a, p. 4).

43 Mike K. Rousseau, “An Inventory, Impact Assessment and Management Plan for Heritage Resources within
Cariboo Fibreboard Limited’s Proposed Williams Lake Medium Density Fibreboard Plant Development Project
Area,” prepared for Cariboo Fibreboard Limited, December 31, 1989, p. 44 (ICC Exhibit 9, p. 44).

44 Mike K. Rousseau, “An Inventory, Impact Assessment and Management Plan for Heritage Resources within
Cariboo Fibreboard Limited’s Proposed Williams Lake Medium Density Fibreboard Plant Development Project
Area,” prepared for Cariboo Fibreboard Limited, December 31, 1989, p. ii (ICC Exhibit 9, p. ii). See also
British Columbia Archaeological Site Survey Form, Site No. FaRm 9, May 24, 1978, no file reference available
(ICC Exhibit 8b).

45 ICC Transcript, June 18, 2003 (ICC Exhibit 5a, p. 42, Amy Sandy).
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for the First Nations in the area, whose only other previous contact with non–
First Nation people had been related to the fur trade and with Catholic and
Oblate missions.47 

According to historical documentation, the first recorded encounter
between the Williams Lake Indian Band and the white man took place in
January 1842, when the Oblate missionary Modeste Demers visited the First
Nation in its village at Missioner Creek – apparently on his second visit to the
area. Reporting on this visit, Demers stated that the First Nation had been
building houses for the past several years and that its members had also built
a chapel in time for his return.48 Demers described the native chapel as being
“41 feet in length by 19 in width.”49

In 1849, the colonial government of British Columbia (administered by
the Colonial Office in London) began to recognize that First Nations in the
colony had land-related interests which needed to be addressed. In
September, James Douglas, then Chief Factor of the Hudson’s Bay Company
(HBC), wrote to his superior in London, Archibald Barclay, Secretary of the
HBC:

Some arrangements should be made as soon as possible with the native Tribes for
the purchase of their lands and I would recommend payment being made in the
Shape of an annual allowance instead of the whole sum being given at one time;
they will thus derive a permanent benifit [sic] from the sale of their lands and the
Colony will have a degree of security from their future good behaviour. I would
also strongly recommend, equally as a measure of justice, and from a regard to the
future peace of the colony that the Indians Fishere’s [sic], Village Sitis [sic] and
Fields should be reserved for their benifit [sic] and fully secured to them by law.50

Later in 1849, Chief Factor Douglas was instructed by Secretary Barclay to
enter into treaty negotiations with the First Nations of Vancouver Island.

46 Mike K. Rousseau, “An Inventory, Impact Assessment and Management Plan for Heritage Resources within
Cariboo Fibreboard Limited’s Proposed Williams Lake Medium Density Fibreboard Plant Development Project
Area,” prepared for Cariboo Fibreboard Limited, December 31, 1989, p. 7 (ICC Exhibit 9, p. 7).

47 Mike K. Rousseau, “An Inventory, Impact Assessment and Management Plan for Heritage Resources within
Cariboo Fibreboard Limited’s Proposed Williams Lake Medium Density Fibreboard Plant Development Project
Area,” prepared for Cariboo Fibreboard Limited, December 31, 1989, pp. 7, 44 (ICC Exhibit 9, pp. 7, 44).

48 Father Modeste Demers to the Bishop of Montreal, December 20, 1842, reproduced in Oregon Historical
Society, Notices & Voyages of the Famed Quebec Mission to the Pacific Northwest (Portland, OR: Champoeg
Press Inc., 1956), 162 (ICC Exhibit 1a, p. 11).

49 Father Modeste Demers to the Bishop of Montreal, December 20, 1842, reproduced in Oregon Historical
Society, Notices & Voyages of the Famed Quebec Mission to the Pacific Northwest (Portland, OR: Champoeg
Press Inc., 1956), 162 (ICC Exhibit 1a, p. 11).

50 James Douglas, C.F., Hudson’s Bay Company (HBC), Fort Victoria, to Archibald Barclay, Secretary, HBC,
London, September 3, 1849, Fort Victoria Letters, 1846–1851 (Winnipeg: Hudson’s Bay Record Society,
1979), 43 (ICC Exhibit 1a, p. 26).
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Replying to Douglas’s suggestion that land be set aside for the First Nations in
British Columbia, Barclay stated:

With respect to the rights of the natives you will have to confer with the Chiefs of the
tribes on that subject, and in your negotiations with them you are to consider the
natives as the rightful possessors of such lands only as they occupied by cultivation,
or had houses built on at the time when the Island came under the undivided
sovereignty of Great Britain in 1846. All other land is to be regarded as waste, and
applicable to the purposes of colonization. Where any annual tribute has been paid
by the natives to the chiefs, a fair compensation for such payment is to be allowed.

In other colonies the scale of compensation adopted has not been uniform, as
there are circumstances peculiar to each which prevented them all from being
placed on the same footing, but the average rate may be stated at 1L [pound] per
head of the tribe for the interest of the Chiefs, paid on signing the Treaty. 

A Committee of the House of Commons, which sat upon some claims of the
New Zealand Company, reported in reference to native rights in general that “the
uncivilized inhabitants of any country have but a qualified Dominion over it, or a
right of occupancy only, and that until they establish amongst themselves a settled
form of government and subjugate the ground to their own uses by the cultivation
of it, they cannot grant to individuals, not of their own tribe, any portion of it, for
the simple reason that they have not themselves any individual property in it.”

The principle here laid down is that which the Governor and Committee
authorize you to adopt in treating with the natives of Vancouver’s Island, but the
extent to which it is to be acted upon must be left to your own discretion, and will
depend upon the character of the tribe and other circumstances.51

These instructions resulted in 14 treaties – now known as the Douglas
Treaties – being negotiated between 1850 and 1854 by Chief Factor (and
Governor) Douglas with various First Nations occupying lands where
Europeans wished to settle; 11 in the vicinity of Victoria, one at Nanaimo, and
two at Fort Rupert.52 Douglas was appointed Governor of the colony of
Vancouver Island in 1851, and in 1858 he was given the additional duties of
Governor of the new colony of British Columbia on the mainland.

The Making of British Columbia’s Pre-emption Land Policy, 1860
In 1858 and 1859, James Douglas and Edward Bulwer-Lytton, Baron Lytton,
Secretary of State for the Colonies, exchanged ideas on what the land policy
should be towards First Nations and settlers. In July 1858, Secretary Lytton
wrote:

51 A. Barclay, Secretary, Hudson’s Bay House, London, to James Douglas, Fort Victoria, c. December 1849, BCA,
M430 (ICC Exhibit 1a, pp. 36–37). 

52 Vancouver Island (Douglas) Treaties, c. 1850–1851, no file reference available (ICC Exhibit 1a, pp. 43–49).
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I have to enjoin upon you to consider the best and most humane means of dealing
with the Native Indians. The feelings of this country would be strongly opposed to
the adoption of any arbitrary or oppressive measures towards them. At this
distance, and with the imperfect means of knowledge which I possess, I am
reluctant to offer, as yet, any suggestion as to the prevention of affrays between the
Indians and the immigrants. The question is of so local a character that it must be
solved by your knowledge and experience, and I commit it to you, in the full
persuasion that you will pay every regard to the interests of the Natives which an
enlightened humanity can suggest. Let me not omit to observe, that it should be an
invariable condition, in all bargains or treaties with the natives for the cession of
lands possessed by them, that subsistence should be supplied to them in some
other shape, and above all, that it is the earnest desire of Her Majesty’s Government
that your early attention should be given to the best means of diffusing the blessings
of the Christian Religion and of civilization among the natives.53

In December 1858, Secretary of State Lytton asked Governor Douglas’s
opinion on whether to “settle [Indians] permanently in villages.”54 In March
1859, Governor Douglas responded:

3. As friends and allies the native races are capable of rendering the most
valuable assistance to the Colony, while their enmity would entail on the settlers a
greater amount of wretchedness and physical suffering, and more seriously retard
the growth and material development of the Colony, than any other calamity to
which, in the ordinary course of events, it would be exposed. 

 4. ... the plan proposed [is] briefly thus:– that the Indians should be
established on that reserve, and the remaining unoccupied land should be let out
on leases at an annual rent to the highest bidder, and that the whole proceeds
arising from such leases should be applied to the exclusive benefit of the Indians.

...
8. Anticipatory reserves of land for the benefit and support of the Indian races

will be made for that purpose in all the districts of British Columbia inhabited by
native tribes. Those reserves should in all cases include their cultivated fields and
village sites, for which from habit and association they invariably conceive a strong
attachment, and prize more, for that reason, than for the extent or value of the
land.55

53 Sir E.B. Lytton to James Douglas, Governor of British Columbia, July 31, 1858, British Columbia, Papers
Connected with the Indian Land Question, 1850–1875 (Victoria, 1875; reprinted, Victoria: Queen’s Printer,
1987), 12 (ICC Exhibit 16b, p. 1).

54 E.B. Lytton, London, to James Douglas, Governor of British Columbia, December 30, 1858, British Columbia,
Papers Connected with the Indian Land Question, 1850–1875 (Victoria, 1875; reprinted, Victoria: Queen’s
Printer, 1987), 15 (ICC Exhibit 1a, p. 50).

55 James Douglas, Governor, Victoria, BC, to Lytton, March 14, 1859, British Columbia, Papers Connected with
the Indian Land Question, 1850–1875 (Victoria, 1875; reprinted, Victoria: Queen’s Printer, 1987), 16–17
(ICC Exhibit 1a, pp. 53–54).
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Governor Douglas’s plan of setting aside First Nations’ “cultivated fields and
village sites” was approved by the Earl of Carnarvon (in Lytton’s absence) in
May 1859. The Secretary of State reminded Governor Douglas, however, that
the establishment of Indian reserves in British Columbia must not interfere
with the settlement and progress of colonists.56

On October 7, 1859, Governor Douglas instructed the Gold Commissioner
and Magistrate of British Columbia as follows: 

6. You will also cause to be reserved the sites of all Indian villages and the
Land they have been accustomed to cultivate, to the extent of several hundred acres
around such village for their especial use and benefit. 

7. I will hereafter address you more in detail in respect to the proposed pre-
emption law, and now read you these [sic] limits for your direction and that no
time may be lost in the carrying out [of] this plan and in permitting British subjects
to occupy sections of Land as soon as they arrive in the Country.57

On the same day, Governor Douglas informed British Columbia’s Chief
Commissioner of Lands and Works (CCLW), whose responsibility it was to
reserve the land, of the policy regarding Indian reserves. Governor Douglas
stated:

I enclose herewith for your information the copy of a Circular which I
addressed to the Gold Commissioners and Magistrates of British Columbia on the
subject of pre-empting unsurveyed Crown Lands on certain conditions by persons
who are British subjects, or who have recorded their intention of becoming such.

...
5. You will also observe from the Circular in question that the Town sites, with

the adjacent Suburban and Rural Land, and also the sites of all Indian Villages and
the Land which they have been accustomed to cultivate, to the extent of several
hundred acres round each village, have been reserved and are not to be subjected
to the operations of the proposed pre-emption Law.58

On January 4, 1860, Governor Douglas issued the first incarnation of his land
policy with the passing of Proclamation No. 15. This proclamation stated:

1. That from and after the date hereof, British subjects and aliens who shall
take the oath of allegiance to Her Majesty and Her successors, may acquire

56 Sir E.B. Lytton to James Douglas, Governor of British Columbia, May 20, 1859 (signed by Carnarvon in absence
of Lytton), copy in British Columbia, Papers Connected with the Indian Land Question, 1850–1875
(Victoria, 1875; reprinted, Victoria: Queen’s Printer, 1987), 18 (ICC Exhibit 16b, p. 7).

57 James Douglas, Governor, to Gold Commissioner and Magistrate of British Columbia, October 7, 1859, BCA,
GR-1372, file 485 (Governor), Microfilm B1325 (ICC Exhibit 1a, pp. 56–57).

58 James Douglas, Governor, New Westminster, to Chief Commissioner Lands and Works (CCLW), October 7, 1859,
BCA, GR-1372, file 485/8f (ICC Exhibit 1a, pp. 61–64).
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unoccupied and unreserved and unsurveyed Crown Lands in British Columbia (not
being the site of an existent or proposed town, or auriferous land available for
mining purposes, or an Indian Reserve or settlement, in fee simple) under the
following conditions:–

2. The person desiring to acquire any particular plot of land of the character
aforesaid, shall enter into possession thereof and record his claim to any quantity
not exceeding one hundred and sixty acres thereof, with the Magistrate residing
nearest thereto, paying to the said Magistrate the sum eight of shillings for
recording such claim. Such piece of land shall be of a rectangular form, and the
shortest side of the rectangle shall be at least two-thirds of the longest side. The
claimant shall give the best possible description thereof to the Magistrate with
whom his claim is recorded, together with a rough plan thereof, and identify the
plot in question by placing at the corners of the land four posts, and by stating in
his description any other land marks on the said one hundred sixty acres, which he
may consider of a noticeable character.

3. Whenever the Government survey shall extend to the land claimed, the
claimant who has recorded his claim as aforesaid, or his heirs, or in case of the
grant of certificate of improvement hereinafter mentioned, the assigns of such
claimant shall, if he or they shall have been in continuous occupation of the same
land from the date of the record aforesaid, be entitled to purchase the land so pre-
empted at such rate as may for the time being be fixed by the Government of British
Columbia, not exceeding the sum of ten shillings per acre.59

In discussing the proclamation in the joint research report prepared for this
inquiry, Anne Seymour states, “[t]he intent of the [colonial] Government
appears to have been to encourage settlement, but to limit the amount
individuals could hold, so as not to have a few individuals controlling vast
areas of land.”60

Later in January 1860, Governor Douglas wrote to Henry Pelham-Clinton,
Duke of Newcastle, Secretary of State for the Colonies, explaining his pre-
emption policy:

7. The object of the measure is solely to encourage and induce the settlement
of the country; occupation is, therefore, made the test of title, and no pre-emption
title can be perfected without a compliance with that imperative condition.

8. The Act distinctly reserves, for the benefit of the Crown, all town sites,
auriferous land, Indian settlements, and public rights whatsoever; the emigrant
will, therefore, on the one hand, enjoy a perfect freedom of choice with respect to
unappropriated land, as well as the advantage, which is perhaps of more real

59 Colonial Proclamation No. 15 (151), January 4, 1860, no file reference available (ICC Exhibit 1a, p. 68 and
Exhibit 6b, p. 2).

60 Anne Seymour, “Alienation of Indian Settlements in British Columbia, 1875–1910,” prepared for the Indian
Claims Commission Inquiry into the Williams Lake Indian Band Village Site Claim, August 2004, p. 6 (ICC
Exhibit 16a, p. 6).
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importance to him, of being allowed to choose for himself and enter at once into
possession of land without expense or delay; while the rights of the Crown are, on
the other hand, fully protected, as the land will not be alienated nor title granted
until after payment is received.

...
11. The district magistrates are authorized in all cases of dispute about land to

proceed immediately in a summary way to settle boundaries, to restore possession,
to abate intrusions, and to levy such costs and damages as they may think fit; a
course which I believe will have the happiest effect in preventing litigation and
private acts of violence; for the redress of grievances and to guard against injustice
on the part of the magistrate; an appeal from his decision may be carried to the
Supreme Court of the colony.61

First Pre-emptions at Williams Lake, 1860
The first pre-emptions at Williams Lake were recorded shortly after the
publication of Proclamation No. 15. Pre-emption rights (record no. 5) were
granted to Moses Dunceralt on April 28, 1860, for 160 acres in lot 4, district
lot 71 (containing a total of 480 acres), at the foot of Williams Lake.62 The
lots at Missioner Creek were also soon pre-empted by settlers. On April 28,
1860, John Telfer was issued a pre-emption record (record no. 4) for
160 acres in lot 6, district lot 72 (containing a total of 480 acres). Telfer was
granted a certificate of improvement on July 9, 1861.63

In early December 1860, a pre-emption record was issued to Thomas W.
Davidson for 160 acres of the total of 480 acres at the foot of Williams Lake in
lot 1, district lot 71.64 Davidson received a certificate of improvement on
November 2, 1868. This pre-emption was noted some years later in a letter to
the Superintendent General of Indian Affairs from Father C.J. Grandidier, who
indicated that Davidson had some interaction with the Williams Lake Indian
Band concerning the same piece of land:

A man named Davidson came early after 1859 to the father of the present Chief
William and asked to be permitted to build a cabin and to cultivate a little garden
on his land. The Chief offered no objection. Then this man Davidson had all the
land occupied by the Indians, recorded as a preemption claim. On that land was a
little chapel built by the first Catholic Missionary, the late Bishop [M.] Demers of
Victoria, and also the cabin of the Chief. The chief was permitted to live in his cabin
near the chapel, but the Indians were driven away. The Chief was offered twenty
dollars by Davidson; but he refused to part with his father’s land, and rejected the

61 James Douglas, Governor, Victoria, to Duke of Newcastle, January 12, 1860, Papers Relating to British
Columbia, pp. 90–91(ICC Exhibit 1a, pp. 69–70).

62 Affidavit of William Pinchbeck, June 29, 1885, BCA, GR-3097, vol. 0016 (ICC Exhibit 1d, p. 2).
63 Affidavit of William Pinchbeck, June 29, 1885, BCA, GR-3097, vol. 0016, (ICC Exhibit 1d, p. 1).
64 Field book 10/83 PH3, Lots 71 and 72, surveyed by W. Allan, c. May 1883 (ICC Exhibit 1e, p. 19).
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money, as I have been told by the man who acted as interpreter in this occasion.
Shortly after the other part of the valley was pre-empted by other parties, and the
Indians were driven away to the top of the hills, where cultivation is out of the
question.65

Davidson’s location is shown in a map dated circa 1860 as being west and
slightly north of Williams Lake and east of the Fraser River.66 Archaeologist
Mike Rousseau has commented:

Subsequent to the property being used as a Catholic Mission, it was a focus for
local Euro-Canadian settlement commencing around 1859. At that time, Thomas
William Davidson built a “Stopping House” (i.e., hotel), for the benefit of persons
travelling the Native/Fur Brigade Trail passing through the property. In 1860, Gold
Commissioner Philip Nind constructed a courthouse and jail near the Stopping
House, and his associate, Mr. William Pinchbeck was appointed constable for the
law. Davidson’s Stopping House also served as the local post office, store, and bar.
Several houses were also constructed around this time, and these belonged to Mr.
Nind, Mr. Pinchbeck, Mr. Meldrum, and a few others ... In 1861 or 1862 the
Stopping House was taken over from Mr. Davidson by Mr. W. Woodward and Mr.
Thomas Menefee. During the early 1860’s, the small community was the only Euro-
Canadian settlement in the immediate Williams Lake area, and it is rightfully
regarded as being the original townsite of “Williams Lake.”67

British Columbia Land Policies, 1861–70
During 1861, Governor Douglas was still relaying instructions to various
colonial officials to define Indian reserves according to the wants of the First
Nations themselves. That March, Governor Douglas sent such instructions to
the Chief Commissioner of Lands and Works through the Colonial Secretary.
The letter reads:

I am directed by His Excellency the Governor to request that you will take
measures, so soon as may be practicable, for marking out distinctly the sites of the
proposed Towns and the Indian Reserves throughout the Colony. 
2. The extent of the Indian Reserves to be defined as they may be severally pointed
out by the Natives themselves.68

65 Father C.J. Grandidier to Superintendent General of Indian Affairs, January 20, 1880, Library and Archives
Canada (LAC), RG 10, vol. 3680, file 12395-1 (ICC Exhibit 1a, p. 183).

66 Untitled map showing Begbie’s trip, “Davidson’s” indicated on map, November 14, 1860, no file reference
available (ICC Exhibit 7i).

67 Mike K. Rousseau, “An Inventory, Impact Assessment and Management Plan for Heritage Resources within
Cariboo Fibreboard Limited’s Proposed Williams Lake Medium Density Fibreboard Plant Development Project
Area,” prepared for Cariboo Fibreboard Limited, December 31, 1989, pp. 9–10 (ICC Exhibit 9, pp. 9–10).

68 Charles Good, for Colonial Secretary, New Westminster, BC, to [R.C. Moody], Chief Commissioner of Lands and
Works, March 5, 1861, copy in British Columbia, Papers Connected with the Indian Land Question, 1850–
1875 (Victoria, 1875; reprint, Victoria: Queen’s Printer, 1987), 21 (ICC Exhibit 1a, p. 80).
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Such instructions were expanded upon when the Chief Commissioner of Lands
and Works relayed them to William Cox, his Assistant Commissioner. The
CCLW informed Cox as follows: 

I have received instructions from His Excellency the Governor to communicate
with you on the subject and to request that “you will mark out distinctly all the
Indian Reserves in your District, and define their extent as they may be severally
pointed out by the Indians themselves.” I would, at the same time, beg of you to be
particular in scrutinizing the claims of the Indians, as I have every reason to believe
that others (white persons) have, in some instances, influenced the natives in
asserting claims which they would not otherwise have made, the object of such
persons being prospective personal advantages previously covertly arranged with
the Indians. To instance this, I heard of men keeping Indian women inducing them
or their relations to put forward claims in order that they (the white men) may so
gain possession of the land.69

Governor Douglas was aware that First Nations in British Columbia had
established concepts of land use that an effective land policy would have to
address. In March 1861, he informed the Secretary of State for the Colonies
that First Nations in British Columbia had

distinct ideas of property in land, and mutually recognize their several exclusive
possessory rights in certain districts, they would not fail to regard the occupation
of such portions of the Colony by white settlers, unless with the full consent of the
proprietary tribes, as national wrongs; and the sense of injury might produce a
feeling of irritation against the settlers, and perhaps disaffection to the Government
that would endanger the peace of the country.70

In April 1861, there was still considerable discussion on the specifics of
Governor Douglas’s land policy and how reserves would be laid out. Captain
R.M. Parsons of the Royal Engineers wrote to R.C. Moody, CCLW, inquiring
further into how reserves should be set aside for First Nations in British
Columbia. The answers to Parsons’s questions were noted in marginalia on
his letter. Captain Parsons’s first question was: “What extent of land is allowed
for each Village? or what proportion is it to bear to the number of male
occupants?”71 The answer from the CCLW was: “What the [illegible word] of

69 R.C. Moody, Chief Commissioner of Lands and Works, New Westminster, BC, to W. Cox, Assistant Commissioner
Lands and Works, March 5, 1861, copy in British Columbia, Papers Connected with the Indian Land
Question, 1850–1875 (Victoria, 1875; reprint, Victoria: Queen’s Printer, 1987), 21 (ICC Exhibit 1a, p. 81).

70 James Douglas, Governor, to Secretary of State, March 25, 1861, copy in British Columbia, Papers Connected
with the Indian Land Question, 1850–1875 (Victoria, 1875; reprint, Victoria: Queen’s Printer, 1987), 19
(ICC Exhibit 16b, p. 8).

71 R.M. Parsons, Captain, Royal Engineers, to R.C. Moody, Chief Commissioner of Lands and Works, April 15,
1861, Royal Engineers, Letterbook Correspondence Outward, 1859–1863, CAB/30.65/5 (ICC Exhibit 1a, p. 83).

!ICCP.21_reports.book  Page 301  Tuesday, December 9, 2008  2:54 PM



INDIAN CLAIMS COMMISSION PROCEEDINGS

302

the village points out – (within reason). If anything extreme is asked for,
postpone decision until further communication with me.” Captain Parsons
asked if both the summer and winter villages of First Nations were to be
marked “appropriated,” to which it was noted “[a]s they claim.”72 Captain
Parsons commented that “Indian Burial places are frequently isolated. How
much ground will be allowed for each?” and was instructed to allot “[t]he
immediate grounds.”73 Finally, Captain Parsons asked, “When the Posts or
Marks are inserted in the ground is it to be explained to [the] village that the
land so staked out is bona fide allotted to that settlement?” He was told
“yes.”74

A year and four months after Proclamation No. 15 was enacted, Gold
Commissioner Philip Nind reported to the Acting Colonial Secretary on the
pre-emption situation at Williams Lake. Nind noted that “during the winter the
Indians at Williams Lake were in great distress from want of food.”75 He also
requested

to be instructed on the subject of making a reserve for Indians at Williams Lake,
the greater portion of the available farming land has been pre-empted and
purchased and it is probable that before the summer is over it will all be taken up.
The Indians here change their residence very frequently sometimes camping at the
head of the lake sometimes at the foot of it and sometimes around Mr. Davidson’s
and the Government House. I respectfully suggest that if a Government surveyor
were instructed to lay out this valley and others in this District that it would be
beneficial in promoting permanent settlement.76

Gold Commissioner Nind’s suggestion that a reserve be established for the
Williams Lake Indian Band was answered by Charles Good, Acting Private
Secretary to Governor Douglas, in June 1861. Good instructed Nind that “His
Excellency desires you will mark out a Reserve of 400 or 500 acres for the use
of the Natives in whatever place they may wish to hold a section of land.”77

72 R.M. Parsons, Captain, Royal Engineers, to R.C. Moody, Chief Commissioner of Lands and Works, April 15,
1861, Royal Engineers, Letterbook Correspondence Outward, 1859–1863, CAB/30.65/5 (ICC Exhibit 1a,
pp. 83–84).

73 R.M. Parsons, Captain, Royal Engineers, to R.C. Moody, Chief Commissioner of Lands and Works, April 15,
1861, Royal Engineers, Letterbook Correspondence Outward, 1859–1863, CAB/30.65/5 (ICC Exhibit 1a, p. 84).

74 R.M. Parsons, Captain, Royal Engineers, to R.C. Moody, Chief Commissioner of Lands and Works, April 15,
1861, Royal Engineers, Letterbook Correspondence Outward, 1859–1863, CAB/30.65/5 (ICC Exhibit 1a,
pp. 84–85).

75 Philip A. Nind, [BC Gold Commissioner], Williams Lake, to [Charles Good], Acting Colonial Secretary, May 4,
1861, no file reference available (ICC Exhibit 1a, p. 93).

76 Philip A. Nind, [BC Gold Commissioner], Williams Lake, to [Charles Good], Acting Colonial Secretary, May 4,
1861, no file reference available (ICC Exhibit 1a, pp. 95–96).

77 Charles Good, Acting Private Secretary, to Philip A. Nind, June 10, 1862, no file reference available
(ICC Exhibit 1a, p. 99).
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Nind was specifically instructed that “No survey is requisite nor anything
beyond a distinct marking of the lines.”78 Good also stated: “His Excellency
will however instruct the Chief Commissioner of Lands & Works to address
you further on this subject.”79

On August 27, 1861, the Pre-emption Consolidation Act, 1861, was
proclaimed by Governor Douglas.80 There was little variation from the 1860
ordinance, and no significant change to the status of the protection of Indian
lands in the text of the pre-emption clauses.81 Lands traditionally occupied by
the Williams Lake Indian Band remained unreserved and pre-emption of land
continued at Williams Lake, despite prohibitions against doing so in
Proclamation No. 15 and the subsequent Pre-emption Consolidation Act,
1861. On January 9, 1861, Thomas W. Davidson pre-empted an additional
200 acres of land in lots 2 and 3, district lot 71, at the foot of Williams Lake.82

On July 1, 1861, Davidson pre-empted an additional 40 acres of land (record
no. 103), bringing the total area of his pre-emptions in lots 2 and 3, district
lot 71, to 240 acres.83 On September 23, 1861, Davidson sold his pre-
emption right to Thomas Menefee and D.G. Moreland.84 This sale was part of
a larger 720-acre conveyance.

As mentioned above, lot 1, district lot 71, at the foot of Williams Lake, was
pre-empted by Thomas W. Davidson in 1860. Davidson also sold this pre-
emption to Thomas Menefee and D.G. Moreland on September 23, 1861.85 

The chronology of transactions in lot 4, district lot 71 (comprising
480 acres at the foot of Williams Lake), is complicated, given that all the
transfer records have been lost or destroyed.86 It is surmised that Moses
Danceralt transferred his original pre-emption right to 160 acres to Thomas
W. Davidson in 1860 or 1861.87 Davidson then sold the pre-emption right to
Thomas Menefee and T.W. Woodward in December 1861.88

78 Charles Good, Acting Private Secretary, to Philip A. Nind, June 10, 1862, no file reference available
(ICC Exhibit 1a, p. 99).

79 Charles Good, Acting Private Secretary, to Philip A. Nind, June 10, 1862, no file reference available
(ICC Exhibit 1a, p. 99).

80 Pre-emption Consolidation Act, August 27, 1861 (ICC Exhibit 1a, pp. 101–4, and ICC Exhibit 6c).
81 Pre-emption Consolidation Act, August 27, 1861 (ICC Exhibit 1a, p. 101, and ICC Exhibit 6c); Land

Ordinance, 1865, 11 April 1865 (ICC Exhibit 1a, p. 111, and ICC Exhibit 6d); Land Ordinance, 1870, June 1,
1870 (ICC Exhibit 1a, p. 126, and ICC Exhibit 6g); and B.C. Land Act, 1875, April 22, 1875 (ICC Exhibit 1a,
p. 146, and ICC Exhibit 6i); B.C. Lands Amendment Act, 1879, April 29, 1879 (ICC Exhibit 1a, p. 157, and ICC
Exhibit 6j).

82 Affidavit of William Pinchbeck, June 29, 1885, BCA, GR-3097, vol. 0016 (ICC Exhibit 1d, p. 2).
83 Affidavit of William Pinchbeck, June 29, 1885, BCA, GR-3097, vol. 0016 (ICC Exhibit 1d, p. 2).
84 Affidavit of William Pinchbeck, June 29, 1885, BCA, GR-3097, vol. 0016 (ICC Exhibit 1d, p. 2).
85 Affidavit of William Pinchbeck, June 29, 1885, BCA, GR-3097, vol. 0016 (ICC Exhibit 1d, p. 1).
86 Affidavit of William Pinchbeck, June 29, 1885, BCA, GR-3097, vol. 0016 (ICC Exhibit 1d, pp. 2–3).
87 Affidavit of William Pinchbeck, June 29, 1885, BCA, GR-3097, vol. 0016 (ICC Exhibit 1d, p. 3).
88 Affidavit of William Pinchbeck, June 29, 1885, BCA, GR-3097, vol. 0016 (ICC Exhibit 1d, p. 3); and Field book

10/83 PH3, Lots 71 and 72, surveyed by W. Allan, c. May 1883 (ICC Exhibit 1e, p. 19).
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Lot 6, district lot 72, comprising 480 acres at Missioner Creek, was pre-
empted in three separate transactions. As mentioned previously, a parcel of
160 acres was pre-empted by John Telfer on April 28, 1860.89 Telfer pre-
empted an additional 160 acres of an adjacent lot on July 1, 1861.90 Telfer
then sold his pre-emption rights to the 320 acres to Thomas W. Davidson.91

Again, as mentioned, Thomas W. Davidson sold his newly acquired pre-
emption rights to Thomas Menefee and D.G. Moreland on September 23,
1861.92 The second pre-emption in lot 6, district lot 72, for another
160 acres, was by Thomas Meldrum on November 25, 1861.93 

In 1862, the work of reserving “Indian villages, cultivated fields and other
places of habitual use” continued. Few areas had been marked off at this
point, although Governor Douglas seems to have been under the impression
that this work would have been completed by 1862. In June 1862, William
A.G. Young, Colonial Secretary, wrote to Chief Commissioner Moody relaying
Governor Douglas’s response to Moody’s request for additional funds “for the
purpose of marking out and surveying the spots occupied by Indians with
their villages and isolated provision grounds.”94 

Young wrote: 

2. With reference thereto, I am to state that His Excellency would be glad of
some further information on this subject, as he was under the impression that the
work of marking out (not surveying) the Indian Reserves had been long ago
carried out, where requisite, under the instructions conveyed to you by His
Excellency on the 5th April, 1861.

3. His Excellency is not aware what necessity may exist for the present survey
of these Indian Reserves, but unless the reasons are very weighty, His Excellency
would not, under the existing heavy pressure on the resources of the Colony, feel
justified in authorizing an outlay to the extent you mention, for it appears to His
Excellency that for all present purposes, the marking of such Reserves by
conspicuous posts driven into the ground would be sufficient, and that the survey
thereof could be postponed until the Colony can better afford the expense.95

89 Affidavit of William Pinchbeck, June 29, 1885, BCA, GR-3097, vol. 0016 (ICC Exhibit 1d, p. 1).
90 Affidavit of William Pinchbeck, June 29, 1885, BCA, GR-3097, vol. 0016 (ICC Exhibit 1d, p. 1).
91 Affidavit of William Pinchbeck, June 29, 1885, BCA, GR-3097, vol. 0016 (ICC Exhibit 1d, p. 1).
92 Affidavit of William Pinchbeck, June 29, 1885, BCA, GR-3097, vol. 0016 (ICC Exhibit 1d, p. 1).
93 Thomas Meldrum was issued a certificate of improvement on January 17, 1863. Field book 10/83 PH3, Lots 71

and 72, surveyed by W. Allan, c. May 1883 (ICC Exhibit 1e, p. 20).
94 William A.G. Young, Colonial Secretary, to the Chief Commissioner of Lands and Works, June 9, 1862, copy in

British Columbia, Papers Connected with the Indian Land Question, 1850–1875 (Victoria, 1875; reprint,
Victoria: Queen’s Printer, 1987), 24 (ICC Exhibit 1a, p. 105).

95 William A.G. Young, Colonial Secretary, to R.C Moody, Chief Commissioner of Lands and Works, June 9, 1862,
copy in British Columbia, Papers Connected with the Indian Land Question, 1850–1875 (Victoria, 1875;
reprint, Victoria: Queen’s Printer, 1987), 24 (ICC Exhibit 1a, p. 105).
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According to Anne Seymour, the postponement of official surveys created a
land policy which “relied upon the honesty and integrity of the pre-emptor
and government agent to abide by both the letter and principle of the [land]
ordinances.”96 Regarding the role of the pre-emptor and government agents
in relation to the prohibition on pre-empting Indian settlements, Seymour
states that “[l]ittle evidence had been found of constructive action taken by
the colonial officials to protect the Indian interests.”97 

Only one pre-emption was granted in the claim area in 1862. William
Pinchbeck Sr pre-empted 160 acres of land in lot 6, district lot 72, on March
28, 1862 (thereby completing the pre-emption of all 480 acres of the lot) and
received a certificate of improvement for this pre-emption on May 21, 1863.98

As discussed below, Pinchbeck Sr eventually acquired all the lots at Missioner
Creek and at the foot of Williams Lake. 

In January 1864, Governor Douglas addressed the BC Legislative Council
and reported on his policy in protecting the land of the First Nations. He
stated: 

I have thought it incumbent on my Government to pursue, as a fixed policy, a
course that would tend to the increase of population and encourage the settlement
of the waste lands of the Crown, which are now unproductive alike to the Sovereign
and to the people.

With that view the public lands have been thrown open to actual settlers, on
the most liberal terms of occupation and tenure, and I have endeavoured with even
greater liberality to encourage Mining and every other species of enterprise,
tending to develop the resources of the Country. The result of these measures has
not been in all respects equal to my wishes. The influx of Capital and population
has not been commensurate with the resources of the Colony, and the advantages
offered; leaving the impression that these advantages are not fully appreciated
abroad.99

Douglas went on to state:

The Native Indian Tribes are quiet and well disposed; the plan of forming Reserves
of Land embracing the Village Sites, cultivated fields, and favourite places of resort

96 Anne Seymour, “Alienation of Indian Settlements in British Columbia, 1875–1910,” prepared for the Indian
Claims Commission Inquiry into the Williams Lake Indian Band Village Site Claim, August 2004, p. 8 (ICC
Exhibit 16a, p. 8). 

97 Anne Seymour, “Alienation of Indian Settlements in British Columbia, 1875–1910,” prepared for the Indian
Claims Commission Inquiry into the Williams Lake Indian Band Village Site Claim, August 2004, p. 8 (ICC
Exhibit 16a, p. 8).

98 Affidavit of William Pinchbeck, June 29, 1885, BCA, GR-3097, vol. 0016 (ICC Exhibit 1d, p. 3).
99 James Douglas, Governor, New Westminster, BC, to British Columbia Legislative Council, January 21, 1864,

Journals of the Colonial Council of British Columbia, session 1864, p. 180 (ICC Exhibit 1a, p. 107).
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of the several tribes, and thus securing them against the encroachment of Settlers,
and for ever removing the fertile cause of agrarian disturbance, has been
productive of the happiest effects on the minds of the Natives. The areas thus
partially defined and set apart, in no case exceed the proportion of ten acres for
each family concerned, and are to be held as the joint and common property of the
several tribes, being intended for their exclusive use and benefit, and especially as
a provision for the aged, the helpless, and the infirm.

The Indians themselves have no power to sell or alienate these lands, as the
Title will continue in the Crown, and be hereafter conveyed to Trustees, and by that
means secured to the several Tribes as a perpetual possession.

That measure is not however intended to interfere with the private rights of
individuals of the Native Tribes, or to incapacitate them, as such, from holding
land[;] on the contrary, they have precisely the same rights of acquiring and
possessing land in their individual capacity, either by purchase or by occupation
under the Pre-emption Law, as other classes of Her Majesty’s subjects; provided
they in all respects comply with the legal conditions of tenure by which land is held
in this Colony.100

Despite Governor Douglas’s assertion that his “plan” had proven successful,
none of the Williams Lake Indian Band’s settlements at the foot of Williams
Lake or at Missioner Creek, or its cultivated fields or places of resort, had
been secured for its benefit.

Governor James Douglas retired in 1864. The administration and
management of BC’s land policy fell to Joseph Trutch in his position as Chief
Commissioner of Lands and Works (1864) and, later, as Lieutenant Governor
(1871–76). Anne Seymour states: “Trutch had no regard for any Indian claim
to land. He re-shaped colonial and later provincial policy to accommodate
settler interests. Interestingly, however, he never removed the prohibition on
pre-empting Indian settlements from the land ordinances or, later, the Land
Act.”101

In April 1865, the Pre-emption Consolidation Act was repealed and was
replaced with the Land Ordinance, 1865.102 Seymour states:

The 1865 Ordinance was very similar to that of 1861, with a few amendments
which allowed for the acquisition of abandoned pre-emptions or land previously
recorded. As well, under section 20 of the 1865 Ordinance, a person in possession
of 160 acres could acquire the right to pre-empt and hold any further tract of

100 James Douglas, Governor, New Westminster, BC, to British Columbia Legislative Council, January 21, 1864,
Journals of the Colonial Council of British Columbia, session 1864, pp. 180–81 (ICC Exhibit 1a, pp. 107–8).

101 Anne Seymour, “Alienation of Indian Settlements in British Columbia, 1875–1910,” prepared for the Indian
Claims Commission Inquiry into the Williams Lake Indian Band Village Site Claim, August 2004, p. 8
(ICC Exhibit 16a, p. 8).

102 Land Ordinance, 1865, April 11, 1865 (ICC Exhibit 1a, p. 101, and ICC Exhibit 6d, p. 1).
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unsurveyed and unoccupied land contiguous to the original pre-emption up to
480 acres ... upon the payment of two shillings and one penny per acre as an
installment on the purchase price of the land after it had been surveyed. The terms
and conditions for receiving the certificate of improvement and subsequent title
were essentially the same.103

Although settlers had been given the right to pre-empt adjacent land under the
1861 ordinance, the right to pre-empt an additional 480 acres of contiguous
land appears only in the 1865 ordinance. 

In March 1866, Thomas Meldrum transferred his pre-emption right to
lot 6, district lot 72, at the foot of Williams Lake, which he had acquired in
1861, to William Pinchbeck Sr.104 

On March 5, 1867, the Indian Graves Ordinance was passed, its purpose
being to protect Indian graves from desecration by settlers. The Ordinance
stated:

II. From and after the passing of this Ordinance, if any person or persons shall
steal, or shall, without the sanction of the Government, cut, break, destroy,
damage, or remove any image, bones, article or thing, deposited on, in or near any
Indian Grave in this Colony, or induce, or incite any other person or persons so to
do, or purchase any such article or thing after the same shall have been so stolen,
or cut, broken, destroyed or damaged, knowing the same to have been so acquired
or dealt with; every such offender being convicted thereof before a Justice of the
Peace in a summary manner, shall for every such offence be liable to be fined a
sum not exceeding One hundred dollars, with or without imprisonment for any
term not exceeding three calendar months for the first offence, in the discretion of
the Magistrate convicting.105

The protection of their grave sites was a concern of many BC First Nations and
of the Williams Lake Indian Band specifically. At the community session, Elder
Irene Peters testified that the tradition of the Williams Lake Indian Band is to
bury community members near their villages. When asked by Commission
counsel if the First Nation “buried people inside or outside of a village,” Ms
Peters replied, “wherever they were, if they were in their hunting territory,
fishing territory, gathering territory, if anyone had passed or something, I
don’t think it would be strange for them to bury them there, because it was
their land.”106 Expanding on this point, Elder Leonard English states:

103 Anne Seymour, “Alienation of Indian Settlements in British Columbia, 1875–1910,” prepared for the Indian
Claims Commission Inquiry into the Williams Lake Indian Band Village Site Claim, August 2004, p. 6
(ICC Exhibit 16a, p. 6).

104 Affidavit of William Pinchbeck, June 29, 1885, BCA, GR-3097, vol. 0016 (ICC Exhibit 1d, p. 3).
105 Indian Graves Ordinance, 1867, SBC 1867, c. 5 (ICC Exhibit 1a, p. 114, and ICC Exhibit 6e, p. 1).
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I think they buried them in their village site, because that’s kind of the traditional
way of the natives. And with the whole family, well, the whole family got buried at
the same spot. I don’t mean to say like if they all died together. I mean, you know,
separate years and stuff, but they tried to have them all together.107

In March 1867, the British North America Act (currently referred to as the
Constitution Act) was also passed, and section 91, subsection 24, gave the
federal government complete jurisdiction over Indians and land reserved for
Indians:

91. It shall be lawful for the Queen, by and with the Advice and Consent of the
Senate and House of Commons, to make Laws for the Peace, Order, and good
Government of Canada, in relation to all Matters not coming within the Classes of
Subjects by this Act assigned exclusively to the Legislatures of the Provinces; and
for greater Certainty, but not so as to restrict the Generality of the foregoing Terms
of this Section, it is hereby declared that (notwithstanding anything in this Act) the
exclusive Legislative Authority of the Parliament of Canada extends to all Matters
coming within the Classes of Subjects next herein-after enumerated; that is to say, –
...

24. Indians, and Lands reserved for the Indians. ...108

In August 1867, CCLW Trutch wrote to the Acting Colonial Secretary advising
that Governor James Douglas’s land policy did little to secure land for First
Nations:

The subject of reserving lands for the use of the Indian tribes does not appear
to have been dealt with on any established system during Sir James Douglas’
administration.

The rights of Indians to hold lands were totally undefined, and the whole
matter seems to have been kept in abeyance, although the Land Proclamations
specially withheld from pre-emption all Indian reserves or settlements. 

No reserves of lands specially for Indian purposes were made by official
notice in the Gazette, and those Indian Reserves which were informally made
seem to have been so reserved in furtherance of verbal instructions only from the
Governor, as there are no written directions on this subject in the correspondence
on record in this office.

In many cases, indeed, lands intended by the Governor to be appropriated to
the Indians were set apart for that purpose and made over to them on the ground
by himself personally; but these were for the most part of small extent, chiefly
potato gardens adjoining the various villages. 

106 ICC Transcript, July 18, 2003 (ICC Exhibit 5a, p. 243, Irene Peters). 
107 ICC Transcript, July 18, 2003 (ICC Exhibit 5a, p. 38, Leonard English). 
108 Constitution Act, 1867 (UK), 30 & 31 Vict., c. 3, s. 91, ss. 24, reprinted in RSC 1985, App. II, No. 5

(ICC Exhibit 1a, p. 115).
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Previous to 1864 very few Indian Reserves had been staked off, or in any way
exactly defined.109

In this letter, Trutch also expressed his firm opinion:

The Indians have really no right to the lands they claim, nor are they of any
actual value or utility to them; and I cannot see why they should either retain these
lands to the prejudice of the general interests of the Colony, or be allowed to make
a market of them either to Government or to individuals.110

Despite Trutch’s opinion of former Governor Douglas’s pre-emption policy, it
did protect Indian lands to some extent. In 1868, Trutch disallowed an
application to pre-empt lands on the Soda Creek Indian Reserve, near
Williams Lake. In that case, he stated: “[T]he Land Ordinance expressly
precludes any portion of an Indian Reserve being taken up as a pre-emption
claim. If therefore the land on which Mr. Adams has posted his notice is, as
you inform me, a part of the Soda Creek Indian Reserve, he can have no right
to occupy it.”111

The Land Ordinance was again amended in July 1870, repealing previous
land ordinances except section 3, which prohibited the pre-emption of Indian
settlements. The right of First Nations peoples to pre-empt land under
section 3 was also repealed, however, and they now required special
permission from the Governor to do so.112 As with all other colonial land
ordinances, the Land Ordinance, 1870, provided that

[t]he responsibility for the surveys of pre-empted land fell to the settler pre-
empting it. There was no systematic survey of colonial lands. The decision of the
colonial government not to survey the entire colony, but, rather to have settlers pay
for the survey of the individual plots of land they purchased, made the correlation
of surveyed and unsurveyed land difficult. The process relied upon the settler
identifying land by geographic feature and/or land held by neighbouring
settlers.113

109 Joseph Trutch, Chief Commissioner of Land and Works, New Westminister, to Acting Colonial Secretary, August
28, 1867, copy in British Columbia, Papers Connected with the Indian Land Question, 1850–1875
(Victoria, 1875; reprint, Victoria: Queen’s Printer, 1987), 41–43 (ICC Exhibit 1a, p. 117).

110 Joseph Trutch, Chief Commissioner of Land and Works, New Westminister, to Acting Colonial Secretary, August
28, 1867, copy in British Columbia, Papers Connected with the Indian Land Question, 1850–1875
(Victoria, 1875; reprint, Victoria: Queen’s Printer, 1987), 41–43 (ICC Exhibit 1a, p. 118). Original emphasis.

111 Joseph Trutch, Chief Commissioner of Land and Works, New Westminister, to Reverend James A. McGucking,
OMI, St Joseph’s Mission, May 30, 1868, copy in British Columbia, Papers Connected with the Indian Land
Question, 1850–1875 (Victoria, 1875; reprint, Victoria: Queen’s Printer, 1987), 48–49 (ICC Exhibit 1a,
p. 121).

112 Land Ordinance, 1870 (ICC Exhibit 1a, p. 126, and ICC Exhibit 6a, p. 2).
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Added Complications: European Disease and Settler Populations 
The pre-emption process was challenged not only by its reliance on the settler,
but also by the rapidly changing social conditions of the Williams Lake Indian
Band. The influx of settlers into the region caused four major complications
to the First Nation and, unavoidably, to colonial land policy. 

First, the 1860s and 1870s were not an easy time for the First Nation. Since
the 1830s, European diseases had decimated many First Nations in British
Columbia, including Williams Lake.114 Diseases like smallpox, malaria, fever,
measles, and dysentery are estimated to have reduced the population of First
Nations by 66 per cent between 1835 and 1890.115 At the community session,
Elder Amy Sandy spoke of the effect of European disease on the Williams Lake
Indian Band:

They talked about how they were told that – like when the first – there was what
they called a flu sick. I don’t know if they were talking about smallpox or
tuberculosis. But Aunt Liz told me that when they had a flu sick and they lost about
a thousand people, and they buried those people in their underground houses and
they never used those places again. She said that the priests that came around told
them it was because they were using their – they were singing their songs and
using their drums, and they were doing what they called the devil’s work, and that
they were causing the people to die. And that I guess the – and they were also told
by the – like after that, they were told by the priest they couldn’t use those things
anymore and they couldn’t practice [sic] their ways.116

Second, the rapid decrease of First Nation populations complicated the
protection of “Indian settlements.” It was difficult to decipher what land was
an “Indian village or settlement” and, therefore, protected from pre-emption
pending reserve allocation. Anne Seymour comments:

There can be little doubt that depopulation as a result of disease severely
hampered the ability of the First Nations populations from maintaining a presence
in the settlements which they had traditionally occupied. Prior to the establishment
of the Indian Reserve Commissions in 1876, there had been more than forty years
of epidemic disease, culminating in the 1862 smallpox epidemic. The

113 Anne Seymour, “Alienation of Indian Settlements in British Columbia, 1875–1910,” prepared for the Indian
Claims Commission Inquiry into the Williams Lake Indian Band Village Site Claim, August 2004, p. 7
(ICC Exhibit 16a, p. 7).

114 Anne Seymour, “Alienation of Indian Settlements in British Columbia, 1875–1910,” prepared for the Indian
Claims Commission Inquiry into the Williams Lake Indian Band Village Site Claim, August 2004, p. 9
(ICC Exhibit 16a, p. 9).

115 Anne Seymour, “Alienation of Indian Settlements in British Columbia, 1875–1910,” prepared for the Indian
Claims Commission Inquiry into the Williams Lake Indian Band Village Site Claim, August 2004, p. 9
(ICC Exhibit 16a, p. 9).

116 ICC Transcript, June 18, 2003 (ICC Exhibit 5a, pp. 42–43, Amy Sandy).
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ramifications of this in conjunction with an increasing immigrant population
inevitably led to disputes over land and resources.117

A third complication was that “[a]t the same time the Indian population was
decreasing, non-Indian settlement was increasing.”118 For example, Seymour
states that, in the Okanagan, the number of annual pre-emptions increased
from 20, in the early 1870s, to 80, by 1880.119 

The fourth complication, while not directly relevant to the issues of this
inquiry, had just as much impact on the First Nation as did their “alienation”
from the land. “Immigrating settlers arrived with their own belief structures
and cultural principles.”120 However, “[w]hile laws may have been in place to
protect the aboriginal population, socially, politically, and, to an extent,
economically, this population was ostracized.”121 The settler population
could not understand the First Nation’s preference to live according to the
seasonal rounds, on various areas of land and in various village sites, rather
than a sedentary lifestyle. Settlers concluded that this nomadic lifestyle “was
neither civilized nor a productive use of highly prized land.”122 Given the
prevalent cross-cultural divide, “[d]ispossessing the First Nations populations
of their land required little justification.”123

All four of these factors worked together to create an atmosphere in which
BC First Nations were, at best, misunderstood and, at worst, ignored by
settlers, as well as by the dominion and provincial/colonial governments.
Seymour comments:

117 Anne Seymour, “Alienation of Indian Settlements in British Columbia, 1875–1910,” prepared for the Indian
Claims Commission Inquiry into the Williams Lake Indian Band Village Site Claim, August 2004, p. 4 (ICC
Exhibit 16a, p. 4).

118 Anne Seymour, “Alienation of Indian Settlements in British Columbia, 1875–1910,” prepared for the Indian
Claims Commission Inquiry into the Williams Lake Indian Band Village Site Claim, August 2004, p. 10
(ICC Exhibit 16a, p. 10).

119 Anne Seymour, “Alienation of Indian Settlements in British Columbia, 1875–1910,” prepared for the Indian
Claims Commission Inquiry into the Williams Lake Indian Band Village Site Claim, August 2004, p. 10
(ICC Exhibit 16a, p. 10).

120 Anne Seymour, “Alienation of Indian Settlements in British Columbia, 1875–1910,” prepared for the Indian
Claims Commission Inquiry into the Williams Lake Indian Band Village Site Claim, August 2004, p. 10
(ICC Exhibit 16a, p. 10).

121 Anne Seymour, “Alienation of Indian Settlements in British Columbia, 1875–1910,” prepared for the Indian
Claims Commission Inquiry into the Williams Lake Indian Band Village Site Claim, August 2004, p. 10
(ICC Exhibit 16a, p. 10).

122 Anne Seymour, “Alienation of Indian Settlements in British Columbia, 1875–1910,” prepared for the Indian
Claims Commission Inquiry into the Williams Lake Indian Band Village Site Claim, August 2004, p. 10
(ICC Exhibit 16a, p. 10).

123 Anne Seymour, “Alienation of Indian Settlements in British Columbia, 1875–1910,” prepared for the Indian
Claims Commission Inquiry into the Williams Lake Indian Band Village Site Claim, August 2004, p. 10 (ICC
Exhibit 16a, p. 10).
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Even when the Indians did occupy and cultivate the soil, settlers often did not “see”
the improvements. Houses, gardens, flumes and graves constructed by Natives
went unacknowledged and were often encroached upon. A “Kee-kwilly” house, or
a pit house, dug into the ground on a plain or at a hillside, would not necessarily
be construed by a settler to be a “settlement,” or even necessarily a house even
though it would be both. Cultivated patches, not extensive fields, would have been
the practice of the First Nations groups in areas where cultivation was possible.
Drying racks and houses at fisheries would possibly be seen as abandoned by the
non-Native, even though they were used seasonally by First Nations in the area.
Regardless of the appearance, however, the land ordinances and later the Land
Act, put the onus upon the settler and the surveyor to be cognizant of all forms of
settlement.124

POST-CONFEDERATION ERA
British Columbia Land Policy 
In July 1871, the colony of Brit ish Columbia joined the Canadian
Confederation. This event caused a shift in the jurisdictional responsibility for
the administration and management of BC First Nations. The dominion
government assumed responsibility for “Indians and land reserved for
Indians” as specified in section 91(24) of the British North America Act,
1867 (currently referred to as the Constitution Act). The Terms of Union
confederating British Columbia to Canada stated:

10. The provisions of the “British North America Act, 1867” shall (except
those parts thereof which are in terms made, or by reasonable intendment may be
held to be specially applicable to and only affect one and not the whole of the
Provinces now comprising the Dominion, and except so far as the same may be
varied by this Minute) be applicable to British Columbia in the same way and to the
like extent as they apply to the other Provinces of the Dominion, and as if the
colony of British Columbia had been one of the Provinces originally united by the
said Act.

...
13. The charge of the Indians, and the trusteeship and management of the

lands reserved for their use and benefit, shall be assumed by the Dominion
Government, and a policy as liberal as that hitherto pursued by the British
Columbia Government shall be continued by the Dominion Government after the
Union.

To carry out such policy, tracts of land of such extent as it has hitherto been
the practice of the British Columbia Government to appropriate for that purpose,
shall from time to time be conveyed by the Local Government to the Dominion

124 Anne Seymour, “Alienation of Indian Settlements in British Columbia, 1875–1910,” prepared for the Indian
Claims Commission Inquiry into the Williams Lake Indian Band Village Site Claim, August 2004, p. 10
(ICC Exhibit 16a, p. 10).
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Government in trust for the use and benefit of the Indians on application of the
Dominion Government; and in case of disagreement between the two Governments
respecting the quantity of such tracts of land to be so granted, the matter shall be
referred for the decision of the Secretary of State for the Colonies.125

In 1874, Joseph Trutch, then the Lieutenant Governor of British Columbia,
received a harshly written letter from then Minister of the Interior, David
Laird, criticizing the manner in which “Indian Land question” had been
administered in the province.126 Laird stated that

the present state of the Indian Land Question in our Territory West of the Rocky
Mountains, is most unsatisfactory, and that it is the occasion, not only of great
discontent among the aboriginal tribes but also of serious alarm to the white
settlers. 

To the Indian, the land question far transcends in importance all others, and
its satisfactory adjustment in British Columbia will be the first step towards allaying
the wide-spread and growing discontent now existing among the native tribes of
that Province.

The adjustment of this important matter is not a little complicated, from the
fact that its solution requires the joint action of the Dominion Government and the
Government of British Columbia, and involves a possible reference to the Secretary
of State for the Colonies.
The policy heretofore pursued by the Local Government of British Columbia
toward the red men in that Province, and the recently expressed views of that
Government in the correspondence herewith submitted, fall far short of the
estimate entertained by the Dominion Government of the reasonable claims of the
Indians.127

Minister Laird went on to state:

When the framers of the Terms of admission of British Columbia into the Union
inserted the provision, requiring the Dominion Government to pursue a policy as
liberal towards the Indians as that hitherto pursued by the British Columbia
Government, they could hardly have been aware of the marked contrast between
the Indian policies which had, up to that time, prevailed in Canada and British
Columbia respectively.128

125 British Columbia, Terms of Union, 1871, May 16, 1871 (ICC Exhibit 1a, pp. 134–35).
126 David Laird, Minister of the Interior, Ottawa, to the Privy Council, November 2, 1874, copy in British Columbia,

Papers Connected with the Indian Land Question, 1850–1875 (Victoria, 1875; reprint, Victoria: Queen’s
Printer, 1987), 151 (ICC Exhibit 16b, p. 192).

127 David Laird, Minister of the Interior, Ottawa, to the Privy Council, November 2, 1874, copy in British Columbia,
Papers Connected with the Indian Land Question, 1850–1875 (Victoria, 1875; reprint, Victoria: Queen’s
Printer, 1987), 151–55 (ICC Exhibit 16b, pp. 192–93).

128 David Laird, Minister of the Interior, Ottawa, to the Privy Council, November 2, 1874, copy in British Columbia,
Papers Connected with the Indian Land Question, 1850–1875 (Victoria, 1875; reprint, Victoria: Queen’s
Printer, 1987), 151–52 (ICC Exhibit 16b, p. 193).
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Still contemplating how best to set aside village sites as reserves, Indian
Superintendent I.W. Powell wrote to former Governor Douglas in October
1874 inquiring whether reserve acreage had been specified under the land
policy he had helped create.129 Douglas’s reply to this question provides an
explanation of his land policy in general:

[I]n laying out Indian reserves, no specific number of acres was insisted on – The
principle followed in all cases, was to leave the extent and selection of the land,
entirely optional with the Indians, who were immediately interested in the Reserve
– The surveying Officers having instructions to meet their wishes in every
particular, and to include in each Reserve, the permanent Village sites, the fishing
stations, and Burial Grounds, cultivated land and all the favorite resorts of the
Tribes; and, in short, to include every piece of ground, to which they had acquired
an equitable title, through continuous occupation, tillage, or other investment of
their labor. This was done with the object of securing to each community their
natural or acquired rights; of removing all cause for complaint, on the ground of
unjust deprivation of the land indispensable for their convenience or support, and
to provide, as far as possible, against the occurrence of agrarian disputes with the
white settlers.

Before my retirement from office, several of these reserves, chiefly in the
lower districts of Fraser’s River, and Vancouver Island, were regularly surveyed and
marked out, with the sanction and approval of the several communities concerned,
and, it was found, on a comparison of acreage with population, that the land
reserved, in none of these cases, exceeded the proportion of 10 acres per family:–
so moderate were the demands of the Natives. 

It was, however, never intended that they should be limited or restricted to the
possession of ten acres of land; on the contrary, we were prepared, if such had
been their wish, to have made for their use, much more extensive grants.

...
Such is an outline of the policy and motives which influenced my Government when
determining the principal [sic] on which these grants of land should be made.130

Douglas went on to state:

Moreover, as a safeguard and protection, to these Indian Communities, who might,
in their primal state of ignorance and natural improvidence, have made away with
the land, it was provided that, these Reserves should be the common property of

129 I.W. Powell, Indian Commissioner, Victoria, BC, to James Douglas, Hudson’s Bay, October 14, 1874, copy in
LAC, RG 10, vol. 10031; reproduced in Robert E. Cail, Land, Man and the Law: The Disposal of Crown Lands
in British Columbia, 1871–1913 (Vancouver: UBC Press, 1974), 302–3 (ICC Exhibit 1a, p. 141).

130 James Douglas, late Governor, British Columbia, to I.W. Powell, Indian Commissioner, Victoria, BC, October
16, 1874, copy in LAC, RG 10, vol. 10031; reproduced in Robert E. Cail, Land, Man and the Law: The
Disposal of Crown Lands in British Columbia, 1871–1913 (Vancouver: UBC Press, 1974), 302–3
(ICC Exhibit 1a, pp. 141–44).
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the Tribe, and that the title should remain vested in the Crown, so as to be
inalienable by any of their own acts.

The policy of the Government was carried even a step beyond this point in
providing for the future. 

Contemplating the probable advance of the Aborigines in knowledge and
intelligence, and assuming that a time would certainly arrive, when they might
aspire to a higher rank in the social scale, and feel the essential wants and claims
of a better condition, it was determined to remove every obstacle from their path,
by placing them in the most favorable circumstances for acquiring land, in their
private and individual capacity, apart from the Tribal reserves.

They were, therefore, legally authorized to acquire property in land, either by
direct purchase at the Government Offices, or through the operation of the pre-
emption laws of the Colony, on precisely the same terms and conditions, in all
respects, as, other classes of Her Majesty’s subjects.

These measures gave universal satisfaction when they were officially
announced to the native Tribes, and still satisfy their highest aspirations.

A departure from the practice then adopted with respect to this class of native
rights, will give rise to unbounded disaffection, and may imperil the vital interests
of the Province.131

Later in 1874, the BC provincial government attempted to pass its first post-
Confederation Land Act, which was intended to be a complete overhaul of its
1870 land policy.132 As Anne Seymour comments, however, “[t]he Dominion
government disallowed the proposed B.C. Land Act of 1874 because it made
no provision for providing lands for the Indians.”133 According to author
Robert E. Cail, the dominion government also objected to the proposed Act’s
definition of Crown lands, which implied that First Nations in British Columbia
had “original Indian sovereignty over its lands and thus the Crown as tenant by
freehold.”134

 At Missioner Creek and the foot of Williams Lake, pre-emptions continued
during that period. On April 17 and/or 21, 1874, Moreland and Menefee
transferred all of their pre-emption holdings to William Pinchbeck Sr. This
transfer included lot 1/71, lot 2 and 3/71, and 320 acres of lot 6/72.135 On

131 James Douglas, late Governor, British Columbia, to I.W. Powell, Indian Commissioner, Victoria, BC, October
16, 1874, copy in LAC, RG 10, vol. 10031; reproduced in Robert E. Cail, Land, Man and the Law: The
Disposal of Crown Lands in British Columbia, 1871–1913 (Vancouver: UBC Press, 1974), 302–3
(ICC Exhibit 1a, pp. 141–44).

132 Robert E. Cail, Land, Man and the Law: The Disposal of Crown Lands in British Columbia, 1871–1913
(Vancouver: UBC Press, 1974), 25 (ICC Exhibit 16b, p. 106).

133 Anne Seymour, “Alienation of Indian Settlements in British Columbia, 1875–1910,” prepared for the Indian
Claims Commission Inquiry into the Williams Lake Indian Band Village Site Claim, August 2004, p. 9
(ICC Exhibit 16a, p. 9).

134 Robert E. Cail, Land, Man and the Law: The Disposal of Crown Lands in British Columbia, 1871–1913
(Vancouver: UBC Press, 1974), 27 (ICC Exhibit 16b, p. 108).

135 Affidavit of William Pinchbeck, June 29, 1885, BCA, GR-3097, vol. 0016 (ICC Exhibit 1d, pp. 1, 18).
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April 21, 1874, Moreland and Woodward also transferred their pre-emption
rights to 160 acres in lot 4/71 to Pinchbeck Sr.136

In April 1875, the dominion government approved British Columbia’s
revised Land Act, 1875. Robert Cail comments that the revised Land Act still
did not meet the standards of protection that the dominion government
wanted applied to Indian lands. The only significant addition to British
Columbia’s land policy in the revised statute was “Form No. 2” – a declaration
to be sworn by the pre-emptor that the land being pre-empted “is not an
Indian Settlement.”137

Joint Indian Reserve Commission, 1876–78
Concurrently, the federal and provincial governments agreed that a Joint
Indian Reserve Commission (JIRC) was necessary to provide a “speedy and
final adjustment” to the Indian land question in British Columbia.138 In 1875
and early 1876, the governments were in negotiations regarding the
commission’s mandate, which came to be known as the 1875 Agreement.

During these negotiations, it was agreed that the JIRC would consist of one
Commissioner, Archibald McKinley, representing the Province of British
Columbia, another Commissioner, Alexander Caulfield Anderson,
representing the Dominion of Canada, and a third Commissioner, Gilbert
Malcolm Sproat, who was agreed upon jointly.139

The general mandate of the JIRC was to allot reserves for First Nations with
no established reserves, or to adjust the acreage of reserves already secured if
the size was deemed by the Commission to be too large or too little. Anne
Seymour investigated the mandate of the Commission in relation to pre-
emptions and commented that the JIRC was to

establish reserves which included Indian settlements, villages and resource sites.
Allotments of reserve lands were to be done with as little interference as possible
with non-Indian setters. While not specifically stated, it appears to have been
understood that allotments were to be made from unreserved and unoccupied
Crown land. This understanding may have arisen from clause four of the 1875
agreement. Thus, any lands alienated by pre-emption or Crown Grant, by
extension, were not to be included in reserve allotments. Based upon the

136 Field book 10/83 PH3, lots 71 and 72, surveyed by W. Allan, c. May 1883 (ICC Exhibit 1e, p. 19).
137 Land Act, 1875, April 22, 1875 (ICC Exhibit 6i, p. 18, and ICC Exhibit 16b, p. 114).
138 Anne Seymour, “Alienation of Indian Settlements in British Columbia, 1875–1910,” prepared for the Indian

Claims Commission Inquiry into the Williams Lake Indian Band Village Site Claim, August 2004, p. 12
(ICC Exhibit 16a, p. 12).

139 Anne Seymour, “Alienation of Indian Settlements in British Columbia, 1875–1910,” prepared for the Indian
Claims Commission Inquiry into the Williams Lake Indian Band Village Site Claim, August 2004, p. 12
(ICC Exhibit 16a, p. 12).

!ICCP.21_reports.book  Page 316  Tuesday, December 9, 2008  2:54 PM



317

WILLIAMS LAKE INDIAN BAND – VILLAGE SITE INQUIRY

provisions of the Land Act, the pre-emptions and/or Crown Grants should not have
included any Indian settlements, therefore, in theory, there should not have been
any overlap between a pre-emption or Crown Grant and an Indian settlement. The
actual legal standing of a pre-emption was the subject of some discussion over the
years, but, there appears to have been a tacit understanding that, barring any
breach of the provisions of the Land Act, the Commissioners would not interfere
with this type of land holding. ...

The appointments and letters of instruction left a great deal of discretion in
the hands of the Commissioners. The Dominion government, at least, appeared to
recognize that it could not anticipate what the Commissioners might find during
their visits and meetings with First Nations groups within B.C. The provincial
government, in all likelihood, was more cognizant of the contentious land issues
which would face the Commissioners, but, as far as possible they maintained a
position of naivete.140

It is clear from the instructions and terms of reference given to the JIRC that it
was expanding upon the land policy created by former Governor James
Douglas during the Colonial era – a policy familiar to British Columbia. The
establishment of Commissions to meet with First Nations on land-related
issues was also familiar to the dominion government, since a similar style of
Commission was sent to the then North-West Territories to sign the historical
“numbered treaties” with the First Nations of the plains. However, as Anne
Seymour comments, the role of British Columbia within the JIRC “added a
problematic dimension in light of B.C.’s recalcitrant position with respect to
the Indian population and their land claims.”141 It is notable that the JIRC
never v is i ted the Wil l iams Lake Indian Band.  Af ter  the JIRC was
decommissioned in 1878, however, G.M. Sproat continued its work “as the
sole Indian Reserve Commissioner.”142

Gilbert Malcolm Sproat, Indian Reserve Commissioner, 1878–80
In order to understand Peter O’Reilly’s work as Indian Reserve Commissioner
in the years 1880–98, it is important to understand G.M. Sproat’s role as his
predecessor. After considering Sproat’s experience on the JIRC, both the
dominion and the provincial governments agreed to his appointment as the

140 Anne Seymour, “Alienation of Indian Settlements in British Columbia, 1875–1910,” prepared for the Indian
Claims Commission Inquiry into the Williams Lake Indian Band Village Site Claim, August 2004, p. 13
(ICC Exhibit 16a, p. 13).

141 Anne Seymour, “Alienation of Indian Settlements in British Columbia, 1875–1910,” prepared for the Indian
Claims Commission Inquiry into the Williams Lake Indian Band Village Site Claim, August 2004, p. 12
(ICC Exhibit 16a, p. 12).

142 Anne Seymour, “Alienation of Indian Settlements in British Columbia, 1875–1910,” prepared for the Indian
Claims Commission Inquiry into the Williams Lake Indian Band Village Site Claim, August 2004, p. 18
(ICC Exhibit 16a, p. 18).
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sole Indian Reserve Commissioner in 1878. Both governments shared the
opinion that the work of the JIRC should continue, since there were First
Nation communities that had not been visited.143 Sproat’s mandate as the sole
Indian Reserve Commissioner was the same as it had been when he was a
member of the JIRC – to allot and adjust reserves. Anne Seymour summarizes
Sproat’s view of his role:

Sproat saw it as paramount that his decisions be accepted by both governments as
absolute and final. He also believed that it was a requirement that they be made
“on the spot.” Sproat does not appear to have seen his job as that of allotting
reserves, but rather “settling the Indian Land Question” or “adjust[ing] the land
question.” He was consistently of the opinion that matters would be best resolved if
simply left in his hands. These “adjustments” were usually achieved through
“compromise.” ... Sproat saw it as within his authority to effect settlements of
disputes between Indians and settlers.144

Seymour further states:

The issue and extent of Sproat’s authority remained somewhat contentious during
the two years he worked as sole Indian Reserve Commissioner.

...
A number of problems befell Sproat in the performance of his duty ... He
persistently tested the extent of the authority of the position of commissioner. With
his copious correspondence he gradually alienated both the federal and provincial
governments.145

Like the JIRC before him, Indian Reserve Commissioner Sproat did not visit
the Williams Lake Indian Band, nor did he secure land for it.

The Williams Lake Indian Band still had no land set aside for its benefit by
1879 – 19 years after Proclamation No. 15 and former Governor Douglas’s
instructions to create reserves and 11 years after the first of the pre-emptions
in question. On March 7, 1879, William Laing-Meason, Justice of the Peace
and a local settler, wrote to Sproat at the request of the Williams Lake Indian
Band and other First Nations in the area. According to Laing-Meason:

143 Anne Seymour, “Alienation of Indian Settlements in British Columbia, 1875–1910,” prepared for the Indian
Claims Commission Inquiry into the Williams Lake Indian Band Village Site Claim, August 2004, p. 18
(ICC Exhibit 16a, p. 18).

144 Anne Seymour, “Alienation of Indian Settlements in British Columbia, 1875–1910,” prepared for the Indian
Claims Commission Inquiry into the Williams Lake Indian Band Village Site Claim, August 2004, pp. 18–19
(ICC Exhibit 16a, pp. 18–19).

145 Anne Seymour, “Alienation of Indian Settlements in British Columbia, 1875–1910,” prepared for the Indian
Claims Commission Inquiry into the Williams Lake Indian Band Village Site Claim, August 2004, p. 19
(ICC Exhibit 16a, p. 19).
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At Williams Lake – There is no Indian Reserve and the Indians do not own a single
acre of land. They are living on land belonging to the Catholic Mission at that place.
... 

All the above Indians are very discontented on account of the Commission not
having visited them before this time.146

The statement that the Williams Lake Indian Band was forced to live on land
belonging to the Catholic Mission was corroborated by Elder Agnes Anderson
at the community session. Ms Anderson testified that the First Nation had
indeed lived at the Mission during the time of her great-grandfather, Chief
William. However, Ms Anderson was unable to explain how long they had
stayed or why they had moved.147

Elder Amy Sandy was also asked about the time spent by the Williams Lake
Indian Band at the Mission. Ms Sandy was asked where the Williams Lake
Indian Band had moved from when they arrived at St Joseph Mission. She
replied:

They talked about a place up at – one place they were at, Chimney Creek, and I’m
not clear whether that was the place we call Flatrock now. And another place down
towards the river, the Fraser River and Williams Creek, called the flats, and another
area, what I know as either the dairy farm or the dairy road, in Glendale. And the
area they talked about – my mother talked about where the people used to be – it’s
a place across from the Columneetza High School. There’s – well, a place that was
an airport when I – or I knew as the old airport when I started high school, at
Columneetza, and we had to play softball and stuff like that there. And my mother
said that was the place the people used to be.148

In April 1879, Laing-Meason again wrote to Sproat, specifically at the request
of the Chief of the Williams Lake Indian Band, and advised:

1. That unless you come up and give them land on or before two (2) moons
from date – we may look out for trouble.

2. That his tribe has nothing to eat, in consequence of their having no land on
which to raise crops.

3. That their horses & cattle have many of them died this winter because they
had no place of their own on [which] to cut hay last summer. Their talk – I am
well informed – is, that if proper land is not given to them, they will take by force
the land [which] they used to own & [which] they used to cultivate, and [which]
was taken from them by pre-emption in 1861 (about). This land is situate at the

146 William Laing-Meason, Justice of the Peace, Lesser Dog Creek, BC, to Gilbert Malcolm Sproat, Indian
Commissioner, Victoria, BC, March 7, 1879, LAC, RG 10, vol. 3680, file 12395-1 (ICC Exhibit 1a, pp. 150– 51).

147 ICC Transcript, June 18, 2003 (ICC Exhibit 5a, pp. 222–24, Agnes Anderson).
148 ICC Transcript, June 18, 2003 (ICC Exhibit 5a, pp. 40–41, Amy Sandy).

!ICCP.21_reports.book  Page 319  Tuesday, December 9, 2008  2:54 PM



INDIAN CLAIMS COMMISSION PROCEEDINGS

320

foot of Williams Lake &, is now owned by Mr. Pinchbeck. There are Indian houses
to be seen on it at the present time.149

The Land Act, 1875, was amended in April 1879, although the amendment
made no significant changes regarding Indian settlements. Pre-emption of
such land was still prohibited. Section 36 of the Land Act, 1875, was amended
and settlers purchasing “[u]nappropriated, unoccupied and unreserved
lands, the surveys of which have been duly made and confirmed by notice in
the British Columbia Gazette, and which are not the sites of towns or the
suburbs thereof, and not Indian Settlements” were required to pay one dollar
per acre.150 

In 1879, a meeting of Shuswap Chiefs was held at Williams Lake.151 Prior
to this meeting, Chief William of the Williams Lake Indian Band wrote a letter
to the editor of the British Daily Colonist.152 In his letter, Chief William
protested against the conditions under which his people were being forced to
live:

I am an Indian chief and my people are threatened by starvation. The white men
have taken all the land and all the fish. A vast country was ours. It is all gone. The
noise of the threshing machine and the wagon has frightened the deer and the
beaver. We have nothing to eat. We cannot live on the air, and we must die. My
people are sick. My young men are angry. All the Indians from Canoe Creek to the
headwaters of the Fraser say “William is an old woman, he sleeps and starves in
silence”. I am old and feeble and my authority diminishes every day. I am sorely
puzzled. I do not know what to say next week when the chiefs are assembled in
council. A war with the white man will end in our destruction, but death in war is
not so bad as death by starvation. The land on which my people lived for five
hundred years was taken by a white man; he has piles of wheat and herds of cattle.
We have nothing – not an acre. Another white man has enclosed the graves in
which the ashes of our fathers rest, and we may live to see their bones turned over
by his plough! Any white man can take three hundred and twenty acres of our land
and the Indian dare not touch an acre. Her majesty sent me a coat, two ploughs
and some turnip seed. The coat will not keep away the hunger; the ploughs are idle
and the seed in useless because we have no land. All my people are willing to work
because they know they must work like the white man or die. They work for the
white man. Mr. Bates was a good friend. He would not have a white man if he could

149 William Laing-Meason, Justice of the Peace, Williams Lake, BC, to Gilbert Malcolm Sproat, Indian
Commissioner, Victoria, BC, April 21, 1879, LAC, RG 10, vol. 3680, file 12395-1 (ICC Exhibit 1a, pp. 154–55).

150 Lands Act Amendment Act, 1879, SBC 1879, c. 21, s. 3 and s. 5 (ICC Exhibit 1a, pp. 156–57, and
ICC Exhibit 6j, pp.1–2).

151 Author unknown,“Williams Lake Indian Band Specific Claim – Settlements,” January 1994, p. 13
(ICC Exhibit 2a, p. 13).

152 Author unknown,“Williams Lake Indian Band Specific Claim – Settlements,” January 1994, p. 13
(ICC Exhibit 2a, p. 13).
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get an Indian. My young men can plough and mow and cut corn with a cradle.
Now, what I want to say is this – there will be trouble sure. The whites have taken
all the salmon and all the land and my people will not starve in peace. [Good
friends to the Indian say that her Majesty loves her Indian subjects and will do
justice. Justice is no use for a dead Indian. They say “Mr. Sproat is coming to give
you land.” We hear he is a very good man, but he has no horse. He was at Hope last
June and he has not yet arrived here. Her Majesty ought to give him a horse and let
justice come fast to the starving Indians. Land, land, a little of our land, that is all
we ask from her Majesty. If we had the deer and the salmon we could live by
hunting and fishing. We have nothing now and here comes the cold and the snow.
Maybe the white man can live on snow. We can make fires to make people warm –
that is what we can do. Wood will burn. We are not stones.]153

The oral history of the Williams Lake Indian Band indicates that it was at a loss
to explain exactly how it came to be alienated from its traditional lands. At the
community session, Elder Catherine McKenzie testified that “[w]e were just
told by our grandparents that they always stressed that the land was taken
away from them, and they couldn’t understand why they couldn’t go there
anymore, and they couldn’t understand how they could just take the land
away.”154 Ms McKenzie went on to explain that the Williams Lake Indian Band
had no understanding of the concept or process of pre-emption. She stated,
“I’ve never heard that word [pre-emption] until just recently. All I heard was
that they took the land away, but I didn’t even know the meaning of
‘preemption.’”155

However, in his testimony, Elder Leonard English did have a basic
understanding of the concept. He explained that pre-emption was, “[w]ell,
just like a homestead. If you couldn’t afford to buy it, well, you pre-empted,
and then done your assessment work. After you got your assessment work
done, then they give you the deed to the place. Then they started charging
taxes then.”156

The concept and process of pre-emption may not have had an equivalent
in the Shuswap culture, but some members of the Williams Lake Indian Band
did receive permission to pre-empt land in the area of Williams Lake.157

There is documentary evidence that settlers in the area not only knew that
the Williams Lake Indian Band lived at the foot of Williams Lake and Missioner

153 Newspaper clipping, “Chief William, Chief of the Williams Lake Indian Band,” November 7, 1879, LAC, RG 10,
vol. 3680, file 12395-1 (ICC Exhibit 1a, p. 161).

154 ICC Transcript, June 18, 2003 (ICC Exhibit 5a, p. 288, Catherine McKenzie).
155 ICC Transcript, June 18, 2003 (ICC Exhibit 5a, p. 288, Catherine McKenzie).
156 ICC Transcript, June 18, 2003 (ICC Exhibit 5a, p. 21, Leonard English).
157 ICC Transcript, June 18, 2003 (ICC Exhibit 5a, p. 25, Leonard English), and author not identified to

Superintendent General, Department of Indian Affairs, Ottawa, September 22, 1881, LAC, RG 10, vol. 1275,
pp. 21–24 (ICC Exhibit 1a, pp. 241–42).
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Creek, but witnessed, firsthand, the effects of European diseases on the First
Nation’s population. In an interview conducted by R.J. Hartley, Provincial
Librarian and Archivist, William Pinchbeck Jr stated that his father first moved
to the Comer Ranch (situated within the Glendale area) and found Indians
residing in the vicinity.

In 1862 smallpox broke out among the Indians in Chilcotin and was very bad.
When they took up Comer they were living near Indians who had been dying in the
snow. These Indians lived in kickwillies. They would dig a hole in the ground out
or choose a place where there was a natural hole, and put poles up for a roof and
cover these with branches or matting, and had ladders down into them. There were
many of them about here and the hollows can be seen still. There was a hole in the
middle of the roof and the smoke came up through it. They would be from four to
eight feet deep. For a long after that they would come across the remains of Indians
who had died in the snow, or sometimes a whole family would be found dead in
their kickwillie.158

Chief William’s letter to the editor caused many provincial and dominion
government officials to defend and attempt to explain how the situation at
Williams Lake became such a problem. Indian Superintendent James Lenihan
wrote to the Deputy Superintendent General of Indian Affairs, L. Vankoughnet,
enclosing a copy of the newspaper clipping for his information:

I enclose herewith for the information of the Hon. the Superintendent General, an
article from the British Colonist Newspaper of the 7th Instant, founded upon a letter
received by the Editor of that paper purporting to have been written by William,
Chief of the Williams Lake Band of Indians, complaining that Mr. Sproat has not
visited them and that they had no land and were in a starving condition. 

This was the forth intimation which I received of their being in a starving
condition. ...

By referring to my letter to you of 12th May last, No. 245, you will observe that
I then recommended that Mr. Sproat may be instructed to visit those Indians during
the past summer.

The letter of W. L. Meason, J.P. of Williams Lake, a copy of which I enclosed
contained serious threats from those Indians if land was not allotted to them
immediately.

I wrote to Mr. Sproat on the 6th May last and was informed by him on the 7th

May that he had received instructions from the Superintendent General to work on
the coast during the past Season.

I received no acknowledgment to my letter from you, but assumed that you
had communicated with Mr. Sproat on the subject.

158 “Notes on William Pinchbeck’s Onward Ranch, Williams Lake,” unknown author, c. 1930, BCA, call no. EE P65
(ICC Exhibit 1f, p. 1).
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As already explained in my Report dated 20th October 1877, I visited Williams
Lake in September 1877 when I had a satisfactory interview with the Indians of
Williams Lake ...

They have resided since about the year 1866 upon a part of the lands
belonging to the Roman Catholic Mission at Williams Lake, some of which they
cultivated ...

...
I explained to them that it was impossible for the Commissioners to visit all

the Indians of this vast Province in one year, and that they must have patience that
they would come in good time, but I could not say how soon. They appeared to
understand my explanation and to be satisfied with what I said to them ...

...
I believe there are no vacant Government Lands in the vicinity of Williams

Lake, and, that if lands are to be given to this Band they must be purchased from
some of the Settlers. I heard some time ago of a farm for sale near Soda Creek.159

A response to Chief William’s complaints was similarly published in the
newspaper, offering an explanation for the delay of Indian Reserve
Commissioner Sproat and the government’s failure to have reserves set aside
for the Williams Lake Indian Band. The article read:

To William, Chief of Williams Lake Indians: – Sir: I noticed your letter in The
Weekly Colonist Issue of the 12th inst., and I purpose for my own justification
making a few remarks thereon in the columns of the Colonist.

In the first place I know you will believe my words notwithstanding I have,
through over-confidence in the word of others, unwittingly allowed myself to make
promises to you and other Indians in this part of the country which have not been
kept in any degree with good faith. When the joint Indian commission was in the
Kamloops country I received letters from the Rev. Father McGuckin, and many
other white men in this vicinity, stating that the Indians were anxious to be
informed when they might expect us. I submitted such letters to my brother
commissioners and they authorized me to state that the attention of the
commission would be directed to this district as soon as the Shuswaps, Okanagan
and Nicola Indians could be settled with. When I met you last July at the 150 Mile
House I felt sure Mr. Sproat would soon be among you and I expressed myself
accordingly; you believed me and went home satisfied. My surprise and
mortification may be easily conjectured when I learned that after the promises
made by himself and the other commissioners, through me, he only came as far as
Lytton, and from thence retraced his steps and proceeded to the northwest coast,
for what object no one can surmise. 

159 James Lenihan, Indian Superintendent, New Westminster, to L. Vankoughnet, Deputy Superintendent General,
Department of Indian Affairs, Ottawa, November 11, 1879, LAC, RG 10, vol. 3680, file 12395-1 (ICC Exhibit 1a,
pp. 162–67).
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The article went on to state:

As soon as I heard of this wonderful move I proceeded to Victoria where I met a
number of old wise men, friends to the Indian and to justice, and who were equally
as indignant as myself at Mr. Sproat’s proceedings. We addressed letters to the
Provincial Government and the Government at Ottawa expressing our opinion and
deprecating the miserable manner in which your tribe as well as others have been
treated. In my report to the Provincial Government I endeavoured to show as
clearly as possible the fact that few of the tribes from Cache Creek had anything
like enough land to support them, and I mentioned your tribe in particular, who, to
my certain knowledge, have not one inch they can call their own. Following is
extracted from my report of 8th March, 1878, addressed to Hon. A.C. Elliot: “As I
remarked in my former report the Indians from Yale to Spence’s Bridge possess no
land at all with the exception of a few acres at Spuzzum. Those on the Bonaparte,
Canoe Creek, Dog Creek, Alkali lake and Soda Creek have only very small reserves
at present of an extremely sterile soil and those of Williams Lake none whatever,
and for my own part I really do not see where lands in these neighbourhoods are
to be found and to give them without [illegible word; purchasing?] from white
settlers. I have called your attention again to this subject and I think it a grave one.
No doubt there is plenty of land to be found, but the difficulty is to find it in such
situations [purchasing] would be capable of being irrigated without great expense
and labour.”160

As a result of Chief William’s protests and threats of violence in the fall of
1879, Indian Reserve Commissioner Sproat wrote to the Superintendent
General of Indian Affairs. Sproat was quick to excuse the dominion
government of any responsibility for the situation at Williams Lake, opting
instead to place the blame on the provincial government.

I am surprised that there has not been an outbreak by these Indians sooner,
but on a review of the facts, I do not think that the Dominion Government can be
blamed in any degree if such an unfortunate circumstance should take place.

The case is perfectly well known in this country, and has been repeatedly
brought by me to the notice of the Provincial Government though I have not had an
opportunity of examining the locality.

It is the case of a tribe or band of Indians to whom no land whatsoever has
been assigned. On the contrary, the land and the water for irrigating it in the place
which the Indians say is their old place have been long ago permitted to be
acquired by a white settler and I have been told that there either is no other
available land or no other available land that can be irrigated in the particular
locality.

160 Newspaper clipping, unknown author, November 20, 1879, LAC, RG 10, vol. 3680, file 12395-1
(ICC Exhibit 1a, p. 168).
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The Dominion Government has not done this alleged wrong; it has been done
by the Government of British Columbia, and that Government should afford
redress.

I have ventured to recommend that the Reserve Commission should not visit
Williams Lake, because the effect would be that probably nothing new would be
discussed and in the case of an outbreak the public might entangle the Dominion
Government with some imaginary responsibility which would not properly be
theirs. The facts should be allowed to stand out clear and each Government should
take what responsibility belongs to it.

...
I think that everything has been done which a humane Government could be

expected to undertake. The Dominion Government have in effect said to the
Provincial Government “Suggest any way in which we can help you in this matter.
Lay down some rules for furthering the adjustment desired – this case is only one
of others (examined and unexamined by the Commission) belonging to a class
now quite understood, in which you have neglected to act, though action was your
duty; and in regard to which, the Indians may become confused and connect us the
Dominion Government with injustice – tell us what you will do about the water
question or the land question at Williams Lake & other places and we will meet you
halfway, though the responsibility is entirely your own – but do not, looking to the
facts connected with other portions of this Indian adjustment, endeavour to force
us to come under a barren expenditure in reference to this case, which would be
entailed on us by the necessity of repeated visits to one locality; and, moreover, do
not expect that we will permit ourselves to be associated in the Indians’ mind with
the injustice of which they complain at the hand of the Govt. of British Columbia.

State what you will do at Williams Lake. Will you go with the Commissioner
and examine with him, and agree as a Government to some action toward
adjustment by compromise or compensation by the Govt., if necessary, to the white
settler who, it is said, has been permitted to acquire land & water to the detriment
of the Indians.”161

Indian Reserve Commissioner Sproat went on to propose that the provincial
government should compensate white settlers who would relinquish any land
or grave sites that the First Nation claimed and that would eventually have to
be set aside as reserves:

The explanation, of course, is that in this, and some other cases, it would be
necessary to compensate the white settler who, perhaps by no fault of his own, has
been so unfortunate as to be the instrument of wrongdoing to the Indians, and this
compensation would have to be the subject of a vote in the Provincial Assembly,
which, owing to the state of feeling in this country with respect to Indians, would
not pass. 

161 Gilbert Sproat, Indian Land Commissioner, to Deputy Superintendent General, November 26, 1879, LAC,
RG 10, vol. 3680, file 12395-1 (ICC Exhibit 1a, pp. 170–76).
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The question whether a moderate vote, or the repression of an Indian
outbreak would involve most expenditure seems to be a question entirely for the
Provincial Government as I imagine that public sentiment in Canada would not
support any policy of harshness by Canadian forces against Indians who have
neither land nor water assigned to them after the colony has been established for
20 years, and who say that their old place has been sold to a white man.162

As the First Nation’s claim submission indicates, “there is no record that
Sproat and his superiors considered the option of the Federal Government
obtaining village and graveyards and compensating the settlers.”163

The fallout from Chief William’s letter continued into December 1879, with
Deputy Superintendent General Vankoughnet also blaming the provincial
government for the First Nation’s discontent. In a memo to Superintendent
General John A. Macdonald, Vankoughnet wrote:

The undersigned in submitting this letter from Mr. Sproat cannot but direct
attention to the indifference displayed by the Government of British Columbia in
connection with the Indian land matters in that Province, and he quite agrees with
Mr. Sproat that, should there be an uprising of the Indians of “Williams Lake” or at
other points where similar complications exist, that Government will have
themselves alone to blame therefore.

The undersigned takes this opportunity of reminding the Superintendent
General that there are several most important questions affecting Indian Reserves
and which interfere with the final adjustment thereof which remain unsettled owing
to the indifference or unwillingness of the Government of British Columbia to
arrange the same. Repeated protests have been sent to that Government on behalf
of the Indians both by Mr. Sproat and through the Honourable the Secretary of
State but nothing appears to have resulted therefrom.164

Historically, the relationship between the province of British Columbia and
the dominion government with respect to creating reserves for First Nations
has been conflicted. Under section 91(24) of the British North America Act
(currently known as the Constitution Act), the dominion government was
responsible for “Indians and lands reserved for Indians,” but conveyance
from British Columbia to Canada of the land being reserved was required
before it could be set aside. Anne Seymour states:

162 Gilbert Sproat, Indian Land Commissioner, to Deputy Superintendent General, November 26, 1879, LAC,
RG 10, vol. 3680, file 12395-1 (ICC Exhibit 1a, pp. 177–78).

163 Author unknown, “Williams Lake Indian Band – Specific Claim Settlements,” January 1994, p. 16
(ICC Exhibit 2a, p. 16).

164 L. Vankoughnet, Deputy Superintendent General of Indian Affairs, Ottawa, to John A. Macdonald,
Superintendent General of Indian Affairs, Ottawa, December 27, 1879, LAC, RG 10, vol. 3680, file 12395-1
(ICC Exhibit 1a, pp. 179–81).
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The province’s position generally favoured settlers. There is evidence that even
when violations of the provisions of the Land Act were admitted, the province
would not acknowledge, or willingly correct, the error. Provincial authorities often
claimed an ignorance of the locations of settlements and put the onus upon the
Dominion government to identify the areas. The province was, by and large, non-
responsive to requests from Dominion government officials and the Indian Reserve
Commissioners to limit pre-emptions in areas where the Commissioners had not
yet visited.

Although the Indian Reserve Commissioners and other Dominion government
officials disputed the action, or lack of action, of the provincial government, it was
often to no avail.165

Seymour also notes:

It should not be lost sight of that the community of officials in B.C. was very tight-
knit. For example, Dr. Israel Wood Powell, the Indian Superintendent, was married
to the sister of Forbes George Vernon, one-time Chief Commissioner of Lands and
Works and a significant land holder in the Interior. Forbes George Vernon and
Charles A. Vernon, an Assistant Land Commissioner in the interior of B.C. were
brothers ... Joseph Trutch and his brother, John, were both surveyors. John Trutch
married Zoe Musgrave, the sister of the last colonial governor, Sir Anthony
Musgrave ... Peter O’Reilly, a Stipendiary Magistrate in the colonial era,
businessman and later Indian Reserve Commissioner, was married to Joseph
Trutch’s sister, Caroline. O’Reilly’s closest friend was Matthew Baillie Begbie.166

By January 20, 1880, the Williams Lake Indian Band still had no lands,
settlements, cultivated fields, or places of resort set aside for it. At that time,
Father C.J. Grandidier, Father Demers’s replacement, wrote to the
Superintendent General of Indian Affairs and informed him that pre-emptions
were recorded for an Indian settlement at Missioner Creek in the vicinity of
Williams Lake (in what is now known as Cariboo land district lot 72), which
the First Nation used until the 1850s, when they were compelled to leave by
white settlers. Father Grandidier wrote:

Those poor Indians of William’s [sic] Lake have been most shamefully despoiled
of all their lands in direct opposition to the clauses of Her Majesty’s proclamation
in 1858, when she took formal possession of British Columbia and erected it into a
British Colony. In that proclamation were reserved to the Natives the land where

165 Anne Seymour, “Alienation of Indian Settlements in British Columbia, 1875–1910,” prepared for the Indian
Claims Commission Inquiry into the Williams Lake Indian Band Village Site Claim, August 2004, p. 4
(ICC Exhibit 16a, p. 4).

166 Anne Seymour, “Alienation of Indian Settlements in British Columbia, 1875–1910,” prepared for the Indian
Claims Commission Inquiry into the Williams Lake Indian Band Village Site Claim, August 2004, pp. 10–11
(ICC Exhibit 16a, pp. 10–11).
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they had their houses, cemeteries, gardens, fisheries, etc. And yet the Provincial
Government has sanctioned the alienation of those reserves at William’s [sic] Lake
and elsewhere. A man named Davidson came early after 1859 to the father of the
present Chief William, and asked to be permitted to build a cabin and to cultivate a
little garden on his land. The Chief offered no objection. Then this man Davidson
had all the land occupied by the Indians recorded as a preemption claim. On that
land was a little chapel built by the first Catholic Missionary, the late Bishop
Demers of Victoria, and also the cabin of the Chief. The Chief was permitted to live
in his cabin near the chapel, but the Indians were driven away. ... Their only refuge
from starvation had been the R.C. Mission, where the Missionaries gave the Indians
a part of the Mission Lands, to enable them to live. But it is a very small parcel of
land for each family. By the provisions of Her Majesty’s proclamation those Indians
have a right to their land and they ought to have justice done to them.167

Father Grandidier went on to point out:

The Law may be very stringent; but received no application, because there is no
one to see it carried out. I would think as a very and advisable step the
appointment of an Agent, to take the interests of the Indians in hand, to see the
Law, if transgressed, also vindicated. His presence would also be necessary to
defend the interests of the Natives against the encroachments of their White
neighbours. Complaints have been made repeatedly to me by the Indians, that their
burial grounds have not been respected by the whites, but have been ploughed
over; that the timber on their Reserves is being cut down by the whites; and that, on
appealing to the Justice of the Peace for redress, they are told that it is none of their
business. Once I sent to Mr. Superintendent [illegible word] a complaint signed by
a dozen families about the desecration of burial places. The only answer that was
returned was to the effect, that a law existed in B.C. to protect Indian burial
grounds and that the writers of the petition should make use of it in the Court. But
the Indians need some one to do that for them. They have not always the necessary
sum of money to carry their grievances into the Courts. An Agent is more and more
urgently needed here amongs [sic] these Indians, for they have no one in authority
to whom they can appeal. The Superintendent of New Westminster is too far away;
besides he is almost unknown to them. They come to their Missionaries. But having
no authority to protect them, we cannot be of great help to them, except in advising
them.168

Peter O’Reilly, Indian Reserve Commissioner, 1880–98
On the recommendation of Joseph Trutch, Chief Commissioner of Lands and
Works, and by Order in Council PC 1334 of July 19, 1880, Peter O’Reilly was

167 Father C.J. Grandidier to Superintendent General of Indian Affairs, January 20, 1880, LAC, RG 10, vol. 3680,
file 12395-1 (ICC Exhibit 1a, pp. 182–83).

168 Father C.J. Grandidier to Superintendent General of Indian Affairs, January 20, 1880, LAC, RG 10, vol. 3680,
file 12395-1 (ICC Exhibit 1a, pp. 184–85).
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appointed Indian Reserve Commissioner, replacing Gilbert M. Sproat, who
resigned in March 1880.169 Under Sproat, the primary duty of the Indian
Reserve Commissioner was “ascertaining accurately the requirements of the
Indian Bands in that Province, to whom lands have not been assigned by the
late Commission, & allotting available lands to them for tillage and grazing
purposes.”170 As Order in Council 1334 stated, however, Mr O’Reilly’s
accountability as Indian Reserve Commissioner was significantly different
from that of his predecessor:

Mr. Trutch suggests that the Reserve Commissioner instead of being placed, as at
present, under the direction of the Indian Superintendent for British Columbia,
should act on his own discretion, in furtherance of the joint suggestions of the
Chief Commissioner of Lands and Works, representing the Provincial Government,
and the Indian Superintendent, representing the Dominion Government, as to the
particular points to be visited, and Reserves to be established; and that the actions
of the Reserve Commissioner should in all cases be subject to confirmation by
those officers; and that, failing their agreement, any and every question at issue
between them should be referred for settlement to the Lieutenant Governor, whose
decision should be final and binding.171

Anne Seymour comments that the appointment and conduct of O’Reilly as
Indian Reserve Commissioner were very much connected to Trutch’s
influence.172 Commenting on the Order in Council quoted above, Seymour
further states:

There is a significant change in authority of the Indian Reserve Commissioner with
the appointment of O’Reilly. Trutch, who had always wanted to have any allotments
approved by the province, suggested, to Sir John A. MacDonald [sic] that the
Commissioner, “should act on his own discretion in furtherance of the joint
suggestions” of the CCLW [his former position] representing the province and the
Indian Superintendent representing the Dominion, rather than being placed under
the direction of the Indian Superintendent. Trutch further recommended that any
dispute would be settled by the Lieutenant Governor, [also his former position]
whose decision “should be final and binding.” Upon approval, the PC order was to
be transmitted to the Lieutenant Governor of B.C. for his approval. Interestingly,
O’Reilly’s initial appointment was for twelve months only.173

Seymour also notes that, in the Order in Council,

169 Order in Council PC 1334, July 19, 1880, LAC, RG 10, vol. 3716, 22195 (ICC Exhibit 1a, pp. 191–200).
170 Order in Council PC 1334, July 19, 1880, LAC, RG 10, vol. 3716, 22195 (ICC Exhibit 1a, p. 192).
171 Order in Council PC 1334, July 19, 1880, LAC, RG 10, vol. 3716, 22195 (ICC Exhibit 1a, pp. 193–94).
172 Anne Seymour, “Alienation of Indian Settlements in British Columbia, 1875–1910,” prepared for the Indian

Claims Commission Inquiry into the Williams Lake Indian Band Village Site Claim, August 2004, p. 20
(ICC Exhibit 16a, p. 20).
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both George Walkem, CCLW and I.W. Powell, Indian Superintendent, supported
O’Reilly’s appointment, which had been proffered by Joseph Trutch, formerly CCLW
and Lieutenant Governor, now identified as “Confidential Agent at Victoria.” ... It
has also been remarked upon that Trutch and Sir John A. McDonald [sic] were
friends and political allies and, at this time, McDonald [sic] was acting as the
minister in charge of Indian Affairs.174

In August 1880, Peter O’Reilly was notified of his appointment. O’Reilly’s
duties allowed him to have much greater authority over how Indian lands in
British Columbia were set aside as reserves. He was told:

[Y]ou are not to be under the Indian Supt. at Victoria as Mr. Sproat lately was but
are to act in your own discretion upon the joint suggestions of the Hon. the Chief
Comr. of Lands & Works for British Columbia representing the Provincial
Government and M. [sic] Powell [sic] esq. M.D., Indian Supt. for that Province
representing the Dominion Government as to the points to be visited and reserves
to be assigned by you to the Indians. In allotting Reserve lands to each Band you
should be guided generally by the spirit of the terms of Union between the
Dominion and local Government which contemplated a “liberal policy” being
pursued towards the Indians. You should have a special regard to the habits, wants
and pursuits of the Band, to the amount of Territory in the Country frequented by it,
as well as to the claims of the White settlers (if any).

...
The Government consider it of paramount importance that in the settlement of

the land question nothing should be done to militate against the maintenance of
friendly relations between the Government and the Indians, you should therefore
interfere as little as possible with any tribal arrangements being specially careful
not to disturb the Indians in the possession of any villages, fur trading posts,
settlements, clearings burial places and fishing stations occupied by them and to
which they may be specially attached. Their fishing stations should be very clearly
defined by you in your reports to the Dept. and distinctly explained to the Indians
interested therein so as to avoid further future misunderstanding on this most
important point. You should in making allotments of lands for Reserves, make no
attempt to cause any violent or sudden change in the habits of the Indian Band for
which you may be setting apart the Reserve land; or to divert the Indians from any
legitimate pursuits or occupations which they may be profitably following or
engaged in; you should on the contrary encourage them in any branch of industry
in which you find them so engaged.175

173 Order in Council PC 1334, July 19, 1880, LAC, RG 10, vol. 3716, 22195 (ICC Exhibit 1a, pp. 193, 198); and
Anne Seymour, “Alienation of Indian Settlements in British Columbia, 1875–1910,” prepared for the Indian
Claims Commission Inquiry into the Williams Lake Indian Band Village Site Claim, August 2004, p. 20
(ICC Exhibit 16a, p. 20).

174 Anne Seymour, “Alienation of Indian Settlements in British Columbia, 1875–1910,” prepared for the Indian
Claims Commission Inquiry into the Williams Lake Indian Band Village Site Claim, August 2004, p. 20
(ICC Exhibit 16a, p. 20).
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The letter also included documents for Indian Reserve Commissioner
O’Reilly’s information:

You will observe also from the Copy of the Order in Council enclosed herein
that your decisions as to Reserves allotted are subject to the joint approval of the
Honble. the Comr. of Lands & Works for British Columbia and the Indian Supt. for
that Province and in the event of their disagreement on any question, the same is to
be referred to his Honor the Lt. Govr. of British Columbia whose decision is to be
final.176

Anne Seymour comments:

Included amongst the documents provided to O’Reilly were various reports,
including Sproat’s reports of progress. O’Reilly’s instructions were almost verbatim
to those issued to Anderson in 1876. Reference was made again to the original
agreement of 1875, upon which the Dominion government continued to rely as a
basis for the settlement of the land issue. The instructions also had the addition of
new concerns put forward by Sproat with respect to water privileges. But these
instructions also reflect a significant change in the reporting relationship between
the Indian Reserve Commissioner and the two governments, which was clearly
designed to benefit the provincial government. No specific instructions from the
CCLW to O’Reilly have been located to date and none appear to be cited in other
texts.

Indian Superintendent I.W. Powell, another colleague of Sir John A.
McDonald’s [sic], had numerous concerns regarding this new development in the
process which he voiced in a lengthy letter to McDonald [sic] as the
Superintendent General of Indian Affairs.177 

Indeed, Indian Superintendent Powell had concerns that O’Reilly’s expanded
authority and the new reporting process would, in fact, perpetuate the trouble
the dominion government was experiencing in getting the province to reserve
lands for First Nations. Many First Nations, including Williams Lake, still had
no reserve land secured for them at this time. Indian Superintendent Powell
wrote:

In regard to the Order in Council, I hesitate to question the desirability of the Hon.
Mr. Trutch’s recommendation which would appear to have had your concurrence,
and which subjects all decisions of the new Commissioner for confirmation –

175 Unknown author, Department of Indian Affairs, Ottawa, to Patrick [sic] [Peter] O’Reilly, August 9, 1880, LAC,
RG 10, vol. 3716, file 22195 (ICC Exhibit 1a, pp. 201–3, and ICC Exhibit 16b, pp. 472–74).

176 Unknown author, Department of Indian Affairs, Ottawa, to Patrick [sic] [Peter] O’Reilly, August 9, 1880, LAC,
RG 10, vol. 3716, file 22195 (ICC Exhibit 1a, pp. 204–5, and ICC Exhibit 16b, pp. 475–76).

177 Anne Seymour, “Alienation of Indian Settlements in British Columbia, 1875–1910,” prepared for the Indian
Claims Commission Inquiry into the Williams Lake Indian Band Village Site Claim, August 2004, p. 21
(ICC Exhibit 16a, p. 21).
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firstly by the Chief Commissioner of Lands and Works and myself, and secondly, in
case of failure to agree, to the Lieut. Governor. I might venture however, with great
deference, to remark that the arrangement, if past experience [is] to be a criterion
by which one may judge, will greatly tend to a renewal of the unsatisfactory
condition of affairs which existed prior to the appointment of the first Commission.
It is possible, that, as the portion of the Interior most thickly populated by whites
has now been settled, the provision of the Order in Council I am referring to may
be of less importance, than should otherwise have been, but I feel quite certain that
the Yale District, which includes Nicola and Okanagan, could not have been settled
satisfactorily to this Department upon the plan now arranged.

...
It has been urged, that the Terms of Union provided, that the Indians should

only be treated as liberally as before Confederation, i.e. “that tracts of land of such
extent as it has hitherto been the practice of the British Columbia Gov’t. to
appropriate for that purpose shall from time to time be conveyed by the Local to
the Dominion Gov’t. etc. etc., but it has been often proved that in many localities
the lands set aside by the Colonial Gov’t. prior to confederation were insufficient –
indeed lands, solemnly allotted, have been removed from the reserve and sold
without the knowledge of the Indian – These are facts which any person can
ascertain by proper inquiry, and afford conclusive proof that the reserves would
have had to be adjusted upon a more liberal basis than are contained in the Terms
of Union, even if Confederation had not taken place. It was a knowledge of this
circumstance and of attendant evils that led to the appointment of an arbitrating
Board (the Commission) hence I am of [the] opinion that the new Commissioner
should not be instructed to adhere strictly to the Terms of Union, but rather that he
should be a person of such judgement and discretion as to merit the confidence of
both Governments and Indians.178 

Indian Superintendent Powell was equally concerned that O’Reilly had not
been given enough authority to deal directly with First Nations when meeting
with them to secure lands. He continued:

These characteristics should not then be hampered by a process of confirmation
which delays – indeed as I have attempted to shew annuls the object and benefit of
his appointment.

... 
But to send him [O’Reilly] to the field without the power of final adjustment is

to destroy his influence among the Natives as an arbiter and to renew the
unfortunate state of affairs which involved the great expense and appointment of
the Reserve Commission in the first place. In this view I scarcely think a
Commissioner needed at all.179 

178 I.W. Powell, Indian Superintendent, Indian Office, British Columbia, Victoria, to Superintendent General of
Indian Affairs, August 23, 1880, LAC, RG 10, vol. 3716, file 22195 (ICC Exhibit 16b, pp. 479–83, 492– 93).
Original emphasis.
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Indian Superintendent Powell further stated that “[a] competent Surveyor”
could perform the duties of the Indian Reserve Commissioner if the
Commissioner was not given the discretion to make decisions while visiting
First Nation communities.180 It was Powell’s opinion that sending a surveyor
to the community would be more appropriate because “the Indians would not
expect him to make allotments, but would be aware that he merely visited
them for the purpose of acquiring information to enable the white Chiefs to
apportion their Reserves.”181 Powell concluded his letter by stating that he
supported the appointment  o f  Peter  O’Rei l l y  as  Indian Reserve
Commissioner.182

Seymour notes, “O’Reilly’s appointment was slightly amended through
OCPC 1881-532. His name was officially corrected ..., his salary was clarified
and his appointment was made indefinite, but there was no indication of any
change in the reporting structure.”183 Seymour further notes that Indian
Superintendent Powell continued to protest the approval process attached to
the position of the Indian Reserve Commissioner. After an investigation,
Seymour concluded:

No correspondence had been located to this point which indicates that the
reporting structure was ever formally amended, however, it does not appear to
have been quite the hindrance Powell anticipated. There is no indication of
significant controversy or objections to O’Reilly’s work by either the provincial or
Dominion governments which required arbitration .. . Based upon the
correspondence reviewed, there is no indication of consistent interference with, or
rejection of, O’Reilly’s allotments by the CCLW. In the few instances where the CCLW
tried to suggest to O’Reilly that he alter allotments, O’Reilly generally stood firm on
his decision.

...
It is difficult to judge from the correspondence if O’Reilly took greater

direction from the Dominion government than from the B.C. government. While he
was not the bellicose commissioner which Sproat had been, it is apparent in
O’Reilly’s correspondence that he was keenly aware of the problem of settlers
encroaching upon and pre-empting lands rightfully claimed by the Indians.184

179 I.W. Powell, Indian Superintendent, Indian Office, British Columbia, Victoria, to Superintendent General of
Indian Affairs, August 23, 1880, LAC, RG 10, vol. 3716, file 22195 (ICC Exhibit 16b, pp. 484, 486, 493).
Original emphasis.

180 I.W. Powell, Indian Superintendent, Indian office, British Columbia, Victoria, to Superintendent General of
Indian Affairs, August 23, 1880, LAC, RG 10, vol. 3716, file 22195 (ICC Exhibit 16b, pp. 486, 493).

181 I.W. Powell, Indian Superintendent, Indian office, British Columbia, Victoria, to Superintendent General of
Indian Affairs, August 23, 1880, LAC, RG 10, vol. 3716, file 22195 (ICC Exhibit 16b, pp. 487, 493).

182 I.W. Powell, Indian Superintendent, Indian office, British Columbia, Victoria, to Superintendent General of
Indian Affairs, August 23, 1880, LAC, RG 10, vol. 3716, file 22195 (ICC Exhibit 16b, pp. 486, 489–90, 493–94).

183 Anne Seymour, “Alienation of Indian Settlements in British Columbia, 1875–1910,” prepared for the Indian
Claims Commission Inquiry into the Williams Lake Indian Band Village Site Claim, August 2004, pp. 21, 23
(ICC Exhibit 16a, pp. 21, 23).
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As expressed in the 1874 letter of the Minister of Interior, David Laird,185 it
seems that the provincial and dominion governments did, in fact, have
different methods for achieving the settlement of British Columbia while
having also to set aside land for First Nations, given the Terms of Union,
1871, and the British North America Act, 1867 (currently known as the
Constitution Act). This difference proved to be a great difficulty for the JIRC
and for both the solitary Indian Reserve Commissioners, since the province
was not approaching the establishment of First Nation reserves in a proactive
manner. In Seymour’s research, the province and the dominion were often at
odds over how to set aside land for First Nations. She comments:

The province did not take the initiative and provide pre-emption information. In all
likelihood, the most current information would have been held in the local land
offices. It appears that often the Commissioners would first locate the settlers and
then investigate their title.

...
O’Reilly ... frequently wrote to the SGIA about the difficulty he had in

identifying available land, even in remote areas.186

Seymour continues: “Despite requests to the provincial government to
withhold pre-emptions, there were instances when pre-emptions were
allowed while the Commissioner was in the district, or just prior to his
arrival.”187

O’Reilly’s predecessor, Indian Reserve Commissioner Sproat, had also
complained about his difficulty working with the provincial government.
Sproat reported to the Superintendent General:

I am very sorry to feel after two years and a half of this Reserve Comn. work,
constrained to say that the indifference and inaction of the Prov Govt. are great
difficulties in this way.

It’s up hill work to get anything whatever allotted ...
They will simply do nothing, but oppose a passive resistence. One Govt [BC] is

the same as another. They all are manifestly influenced (I dare say unconsciously)

184 Anne Seymour, “Alienation of Indian Settlements in British Columbia, 1875–1910,” prepared for the Indian
Claims Commission Inquiry into the Williams Lake Indian Band Village Site Claim, August 2004, p. 21 (ICC
Exhibit 16a, p. 21).

185 David Laird, Minister of the Interior, Ottawa, to the Privy Council, November 2, 1874, copy in British Columbia,
Papers Connected with the Indian Land Question, 1850–1875 (Victoria, 1875; reprint, Victoria: Queen’s
Printer, 1987), 151–52 (ICC Exhibit 16b, pp. 192–93).

186 Anne Seymour, “Alienation of Indian Settlements in British Columbia, 1875–1910,” prepared for the Indian
Claims Commission Inquiry into the Williams Lake Indian Band Village Site Claim, August 2004, p. 29
(ICC Exhibit 16a, p. 29).

187 Anne Seymour, “Alienation of Indian Settlements in British Columbia, 1875–1910,” prepared for the Indian
Claims Commission Inquiry into the Williams Lake Indian Band Village Site Claim, August 2004, p. 30
(ICC Exhibit 16a, p. 30).
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by deep race prejudice, as is shown by the fact that prompt attention is given to any
letter of a white settler and my report on it quickly required, while letter after letter
from me on Indian matters of great importance are left for indefinite periods
without answer or even acknowledgment.

This might be expected in Indian work, perhaps, but it may become serious if
it should interfere with or unnecessarily prolong the efforts now being made by the
Dom. Govt. to adjust these Indian questions.188

Anne Seymour concluded that “[t]he provincial government waited for
complaints, it does not appear that it took steps to ensure that complaints
could not be made. On more than one occasion, when faced with an improper
pre-emption, they took no steps to correct the situation.”189

O’Reilly finally arrived at Williams Lake on June 6, 1881.190 He described
this visit to the Superintendent General in Ottawa:

The Chief in a long speech expressed his gratification at the late action of the
Dominion Government but complained bitterly of the delay that has taken place in
the adjustment of their land, during the whole of which the whites have been
permitted to possess themselves of what should properly belong to his people. 

I explained to him in the presence of his tribe the desire of the Dominion
Government to see them possessed of all the land necessary for agricultural, and
pastoral purposes as instanced by the purchase of the farm now about to be
handed over to them.191

O’Reilly also noted the historic presence of the Williams Lake Indian Band on
pre-empted land in the area of Missioner Creek as evidenced by the following
statement:

West of their present reserve at a distance of 10 miles is the farm purchased by Mr.
Pinchbeck from the Provincial Government and which at one time was occupied by
the Indians, as is evident by the remains of a number of old winter houses. On this
farm and within its enclosures, I have at the request of the Chief marked off no less
than seven burial grounds.192

188 G. M. Sproat, Indian Reserve Commissioner, to Superintendent General, Department of Indian Affairs, Ottawa,
November 26, 1878, federal collection, binder 1, pp. 301–2 (ICC Exhibit 16b, pp. 655–56).

189 Anne Seymour, “Alienation of Indian Settlements in British Columbia, 1875–1910,” prepared for the Indian
Claims Commission Inquiry into the Williams Lake Indian Band Village Site Claim, August 2004, p. 32
(ICC Exhibit 16a, p. 32).

190 Author not identified [Peter O’Reilly] to Superintendent General, Department of Indian Affairs, Ottawa,
September 22, 1881, LAC, RG 10, vol. 1275, p. 21 (ICC Exhibit 1a, p. 239).

191 O’Reilly set aside a portion of the “Bates Estate” as a reserve for the Williams Lake Indian Band. This reserve
became what is now the Sugar Cane reserve outside the claim area. Author not identified [Peter O’Reilly] to
Superintendent General, Department of Indian Affairs, Ottawa, September 22, 1881, LAC, RG 10, vol. 1275,
p. 21 (ICC Exhibit 1a, p. 239).

192 Author not identified [Peter O’Reilly] to Superintendent General, Department of Indian Affairs, Ottawa,
September 22, 1881, LAC, RG 10, vol. 1275, p. 23 (ICC Exhibit 1a, p. 241).
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Within the documentary record for this inquiry, there is a draft letter dated
June 7, 1881, the day after Indian Reserve Commissioner O’Reilly arrived at
Williams Lake. Along with population figures and general information about
the First Nation and the surrounding area, there is also a record of a
conversation between the “Commissioner” (assumed from the content to be
Indian Reserve Commissioner O’Reilly) and Chief William. It reads:

William Glad to see you. I will now tell you what is right. All my people are
 glad.
Tommy Hasket said it is just the same as if we saw the Queen.

Commissioner. Told them what he came for; the Govt. wishes to act justly &
liberally by them, and considers them British subjects as much as
white men; that in early days mistakes were made with the land, the
Indians were engaged otherwise and did not care for the land, the
consequence was the whites pre-empted it; that the Govt. wish to
remedy this mistake as far as possible and has purchased a large
and valuable tract of land which I am about to hand over to them.
They must mutually assist in remedying the mistake. That he is
here to give them as much land as is necessary for their
requirements.

That they will have to be reasonable with regard to white
mans rights they cannot interfere, they need not therefore ask for
any land that has been sold by the Govt, if the land purchased by
the Govt should prove insufficient other land will be given to them
and also a sufficient quantity of water. He cannot make good land
but if it is to be obtained it will be given them.193

It is apparent from this document that O’Reilly was not prepared to cancel the
pre-emption of the lands at Missioner Creek or the foot of Williams Lake that
the First Nation claimed. However, as quoted above and below, he did in fact
purchase land from settlers which was to be reserved –namely, the Bates
Estate (mentioned above); he also secured graveyard reserves on pre-empted
land, although those were later deleted because they were on land granted by
the Crown. In the pre-emption report she prepared for this inquiry, Anne
Seymour found the following:

Clearly, the focus of the correspondence in the Minutes of decision collections is
related to reserve establishment. The sub-text of the correspondence, however,
indicates that there were a vast number of cases of encroachment and alienation of
Indian settlements and resource areas by settlers either through squatting, pre-

193 Unidentified author, Williams Lake, BC, to unidentified recipient, June 7, 1881, LAC, RG 10, vol. 3663,
file 9803, part 2 (ICC Exhibit 1a, pp. 207–8).
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emption or Crown Grant and that it was prevalent throughout the province ... The
Indians believed they had a prior right of use and occupancy, if not possession, of
these lands. In many cases the Indian Reserve Commissioners and Dominion
government officials agreed with the Indians’ position, but were either unable or
unwilling to pursue the issue with the provincial government. The Indian Reserve
Commissioners most often attempted to resolve land disputes through conciliation
and compromise, but if that failed, they appear to have been prepared to initiate
other proceedings, including recommending the cancellation of pre-emptions and,
in rare situations, litigation. 

... 
The Indian Reserve Commissioners did not have explicit authority to cancel a

pre-emption or a Crown Grant. They relied upon relevant legislation, specifically
the Land Act, the tenor of the agreement between the province and the Dominion
and their instructions, which stated among other things, that they were to set aside
village sites and resource areas, such as fisheries, as reserves.194

Allotment of Reserves, 1881
At time of Indian Reserve Commissioner O’Reilly’s visit, 14 reserves were
allotted to the Williams Lake Indian Band. Of those, three were reserved for
habitation and/or farming purposes (reserves 1–3), three for fishing
purposes (reserves 4–6), and eight were classified as graveyards
(reserves 7–14). The total acreage of the reserves allotted in 1881 was
5,634.00 acres, including 1,464.00 acres of pre-empted land purchased from
non-native settlers. The provincial government accepted these reserves on
May 23, 1882.195 An additional reserve of 168.76 acres at Carpenter
Mountain was allotted in 1894 (reserve 15).196 Neither claim submission
provides information concerning the 1894 addition, which appeared in the
1902 Schedule of Indian Reserves.

According to Exhibit 7o of the documentary record, none of these reserves
are in lots 71 or 72.197 However, IR 6 is situated at the foot of Williams Lake,
just east of lot 71, and Indian Reserves 9–11 are just south of lot 72.198 It
should be noted that the Williams Lake graveyard reserves 7–14 were struck
off the list of reserves by the federal government because they had not been

194 Anne Seymour, “Alienation of Indian Settlements in British Columbia, 1875–1910,” prepared for the Indian
Claims Commission Inquiry into the Williams Lake Indian Band Village Site Claim, August 2004, pp. 3–4
(ICC Exhibit 16a, pp. 3–4).

195 J.I. Austin, Clerk of Records, Victoria, to P. O’Reilly, BC Reserve Commissioner, Department of Indian Affairs,
Victoria, May 23, 1882, no file reference available (ICC Exhibit 1a, p. 243).

196 Schedule of Indian Reserves in the Dominion, Supplement to Canada, Annual Report of the Department of
Indian Affairs for the Year Ended June 30, 1902, 92–93 (ICC Exhibit 1a, pp. 248–49).

197 “Williams Lake Indian Band – Village Claims/Specific Claims,” Paragon Resource Mapping, June 10, 2003
(ICC Exhibit 7o).

198 “Williams Lake Indian Band – Village Claims/Specific Claims,” Paragon Resource Mapping, June 10, 2003
(ICC Exhibit 7o).
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excepted in the Crown grants of surrounding lands and the government was
not willing to purchase the land or finance the survey of such small lots.199

The Band asserts that the graveyards formed part of its traditional settlements
which should have been reserved by the colonial and federal governments,
and that they are therefore included in the claim submission. As of May 2003,
some of these “graveyard” claims were being negotiated as a separate specific
claim by the federal government and the Williams Lake Band.200 It should be
noted that none of the reserves listed on either schedule are included in the
two locations which are the subject lands of this inquiry.

Clearly, Indian Reserve Commissioner O’Reilly was aware that there was a
conflict between Indian settlements and pre-empted land at Williams Lake. He
himself set aside graveyard reserves on pre-empted land for the benefit of the
First Nation. However, he did not endeavour to cancel the pre-emption of
William Pinchbeck. Despite O’Reilly’s lack of authority to cancel pre-emptions
at his own discretion, he had managed to bring about the cancellation of pre-
emptions and reserve the land for First Nations in areas other than Williams
Lake.201 

As part of her research report for this inquiry, Anne Seymour was asked to
provide case studies of the actions of the Indian Reserve Commissioners,
including O’Reilly. Seymour discovered that, at the subtle direction of Indian
Superintendent Powell, Indian Reserve Commissioner O’Reilly set aside a
fishing reserve for the Indians at Kitlathala in 1882, despite an application to
pre-empt.202 

Seymour found another case from 1887 with circumstances very similar to
those of the Williams Lake Indian Band:

On making a trip to Cowichan Lake [in 1887] to set aside land for the Indians
resident there, O’Reilly learned that two settlers had pre-empted land in the full
knowledge that there were Indians residing on it. O’Reilly, finding adequate

199 C.C. Perry, Assistant Indian Commissioner for BC, Department of Indian Affairs, Victoria, BC, to Secretary,
Department of Indian Affairs, Ottawa, July 23, 1933 (ICC Exhibit 1a, pp. 319–21). See also H.B. Taylor, Indian
Agent, Department of Indian Affairs, Williams Lake, to C.C. Perry, Assistant Indian Commissioner for BC,
Department of Indian Affairs, February 24, 1933 (ICC Exhibit 1a, p. 322).

200 C.C. Perry, Assistant Indian Commissioner for BC, Department of Indian Affairs, Victoria, BC, to Secretary,
Department of Indian Affairs, Ottawa, July 23, 1933 (ICC Exhibit 1a, pp. 319–21), and unknown author,
“Williams Lake Indian Band – Settlements Claim,” January 1994, p. 1 (ICC Exhibit 2a, p. 1). See also H.B.
Taylor, Indian Agent, Department of Indian Affairs, Williams Lake, BC, to C.C. Perry, Assistant Indian
Commissioner for BC, Department of Indian Affairs, February 24, 1933 (ICC Exhibit 1a, p. 322).

201 Anne Seymour, “Alienation of Indian Settlements in British Columbia, 1875–1910,” prepared for the Indian
Claims Commission Inquiry into the Williams Lake Indian Band Village Site Claim, August 2004, p. 4 (ICC
Exhibit 16a, p. 4).

202 Anne Seymour, “Alienation of Indian Settlements in British Columbia, 1875–1910,” prepared for the Indian
Claims Commission Inquiry into the Williams Lake Indian Band Village Site Claim, August 2004, p. 48 (ICC
Exhibit 16a, p. 48).
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evidence of use and occupation by the Indians, took steps to have the pre-emptions
cancelled. O’Reilly also set aside land within a timber lease [as] a resource site for
the Indians. Although the reserve allotment was made with the consent of a settler,
it was cancelled, seemingly without alternate land being set aside.203

In that case, it appears that Indian Reserve Commissioner O’Reilly took the
initiative to ask the dominion government for authority to cancel the pre-
emption. He visited the area, studied the field notes, and seemed to assess the
land available to the First Nation outside the pre-empted areas before
concluding that steps needed to be taken to cancel the pre-emption.204 As a
result of O’Reilly’s actions, the pre-emptor was compensated for his
improvements, and the land was reserved for the Cowichan First Nation.205

O’Reilly’s adjustments with regard to pre-emptions of Indian settlement
lands appear to have been inconsistent. Seymour describes O’Reilly’s 1882
visit to the Tseshaht First Nation on Vancouver Island as follows:

Although the Tseshaht and other Indians resident in the vicinity of Alberni
historically claimed the area, it appears that when O’Reilly visited it in 1882, he
required to be presented to him evidence which established any claim to pre-
empted land. Without such evidence, it appears O’Reilly would not take steps to
remove the settlers.206

In 1889, Indian Reserve Commissioner O’Reilly visited the Quatsino First
Nation resident at Grass Point and Clienna. At both locations, O’Reilly
concluded that pre-empted land, which had been granted by the Crown,
rightfully belonged to the First Nation and that the pre-emption documents
(surveys and the settlers’ pre-emption declarations) failed to mention the pre-
existing First Nation settlement. Indian Reserve Commissioner O’Reilly
attempted to negotiate release of the surrender of the lands with the respective
pre-emptors, but the settlers refused. These cases went to litigation and were
eventually settled out of court.207 From Seymour’s findings, it appears that

203 Anne Seymour, “Alienation of Indian Settlements in British Columbia, 1875–1910,” prepared for the Indian
Claims Commission Inquiry into the Williams Lake Indian Band Village Site Claim, August 2004, p. 46 (ICC
Exhibit 16a, p. 46).

204 Anne Seymour, “Alienation of Indian Settlements in British Columbia, 1875–1910,” prepared for the Indian
Claims Commission Inquiry into the Williams Lake Indian Band Village Site Claim, August 2004, p. 47
(ICC Exhibit 16a, p. 47).

205 Anne Seymour, “Alienation of Indian Settlements in British Columbia, 1875–1910,” prepared for the Indian
Claims Commission Inquiry into the Williams Lake Indian Band Village Site Claim, August 2004, p. 48
(ICC Exhibit 16a, p. 48).

206 Anne Seymour, “Alienation of Indian Settlements in British Columbia, 1875–1910,” prepared for the Indian
Claims Commission Inquiry into the Williams Lake Indian Band Village Site Claim, August 2004, p. 49
(ICC Exhibit 16a, p. 49).
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O’Reilly was not inclined to interfere with a settler’s pre-emption until after his
1881 visit to Williams Lake.

Definition of Indian Settlement
Despite all the correspondence relating to the Indian land question in British
Columbia, the various ordinances and legislation, the Joint Indian Reserve
Commission, and the Indian Reserve Commissioners, the term “Indian
settlement” had never been clearly defined. During the current ICC inquiry,
the First Nation discovered three documents dealing with the Okanagan
region that may clarify what colonial and dominion officials considered an
Indian settlement between 1860 and 1885.

In May 1862, during the colonial era of BC land policy, Colonial Secretary
William A.S. Young wrote to the Chief Commissioner of Lands and Works
about a matter involving another First Nation. In that letter, the Chief
Commissioner was instructed to grant pre-emption rights in the Bute Inlet
area, with the stipulation that the pre-emptions “do not attach to lands at
present or recently the site of Indian Villages or Fields.”208 Young also
stipulated that “[t]he land about the Indian villages, which is in no case open
to pre-emption, should be marked upon the official maps as distinctly
reserved to the extent of 300 acres or more around each village.”209

During the post-Confederation era of BC land policy, an attempt was made
to define the term Indian settlement. In 1877, an unknown author commented
to Thomas Wood: “We do not know if the nature of an Indian settlement has
[ever] been defined, and we consider that the words should be carefully
interpreted; but there probably can be no doubt that the words cover, and
were intended to cover, places long occupied, or actually cultivated, by
Indians.”210

Indian Reserve Commissioner Sproat similarly acknowledged this failure
to define an Indian settlement when, in December 1877, he noted that

it is illegal to pre-empt or purchase an “Indian settlement”. This law had its origin,
I suppose, in the necessity of protecting villages and fields of Indians who had no
Reserves assigned to them or gazetted, which, even now, is the case of the majority

207 Anne Seymour, “Alienation of Indian Settlements in British Columbia, 1875–1910,” prepared for the Indian
Claims Commission Inquiry into the Williams Lake Indian Band Village Site Claim, August 2004, pp. 50–53
(ICC Exhibit 16a, pp. 50–53).

208 William A.G. Young, Colonial Secretary, BC, to Chief Commissioner of Lands and Works, May 14, 1862, no
file reference available (ICC Exhibit 15d, p. 2).

209 William A.G. Young, Colonial Secretary, BC, to Chief Commissioner of Lands and Works, March 1, 1862, no file
reference available (ICC Exhibit 15e, p. 12).

210 Unidentified author to Thomas Wood, September 25, 1877, LAC, RG 10, vol. 3612, file 3756-16
(ICC Exhibit 15a, p. 3).
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of the indian [sic] tribes in the Provinces. Nobody knows precisely what an
“Indian settlement” is, nor what period of occupation of land by Indians gives it
that character. Its nature and extent are entirely undefined, but dwellings and
ploughed or fenced fields could hardly be excluded from any definition of a
“settlement.”211

WILLIAMS LAKE LAND TRANSACTION HISTORY
William Pinchbeck’s Pre-emptions in the Williams Lake Area
In May 1883, a survey of lots 71 and 72 at Williams Lake was completed by W.
Allan in preparation for the eventual Crown grant of the land (discussed
below).212 The field book of that survey also included a chronology of the
pre-emptions of both lots to that date. The field book states that William Lyne
Sr pre-empted all 320 acres of lot 5/71 on May 15 of that year.213 One week
later, on May 22, 1883, William Lyne Jr pre-empted 320 acres in lot 1/71.214

William Pinchbeck Jr also pre-empted 320 acres of land on May 22, 1883, but
in lot 4/71.215 On June 29, 1885, William Pinchbeck received Crown grant
2923 for lots 1–5, Cariboo district lot 71, or the foot of Williams Lake, and lot
6, Cariboo district lot 72, or Missioner Creek/Glendale in their entirety.216 As
discussed above, however, Pinchbeck was not the first “owner” of lots 71 and
72. In a 1929 interview, his son, William Pinchbeck Jr, explained how his
father came to be at Williams Lake:

My father William Pinchbeck first left England when he was about twenty and came
out to the state of California at the time of the gold excitement ... As soon as the
news of the strike on the Fraser got down to California he came up, he and William
Lyne and Sam Simcock ... to Williams Lake early in 1860.217

Pinchbeck Jr went on to explain how his father came to be a prominent
landholder at Williams Lake: 

My Father first took up a place at Boyd, across from the mill where a stream came
down; he and Meldrum were partners. Then he went to the Comer place and
Meldrum went across the river. Woods and Davidson had the Comer place, then

211 Gilbert Malcolm Sproat, Joint Commissioner, Indian Reserve Commission, to Superintendent General of Indian
Affairs, December 1, 1877, Second Condensed Report by the Joint Commissioners, 1 December 1877, LAC, RG
10, vol. 3613, file 375616 (ICC Exhibit 15c, p. 10).

212 Unidentified author, “Williams Lake Indian Band – Specific Claim Settlements,” January 1994, p. 11
(ICC Exhibit 2a, p. 11).

213 Field book 10/83 PH3, lots 71 and 72, surveyed by W. Allan, c. May 1883 (ICC Exhibit 1e, p. 19).
214 Field book 10/83 PH3, lots 71 and 72, surveyed by W. Allan, c. May 1883 (ICC Exhibit 1e, p. 19).
215 Field book 10/83 PH3, lots 71 and 72, surveyed by W. Allan, c. May 1883 (ICC Exhibit 1e, p. 19).
216 Crown grant 2923 to William Pinchbeck, June 29, 1885, BCA, GR-3097, vol. 0016 (ICC Exhibit 1c, p. 1).
217 “Notes on William Pinchbeck’s Onward Ranch, Williams Lake,” unidentified author, c. 1930, BCA, call no. EE

P65 (ICC Exhibit 1f, p. 1).
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Manifee and Davidson. Father bought them out, kept bar there several years, and
had a distillery too at Comer. Of course, it was not called Comer then; Comer is a
really recent name; it would be called Pinchbeck’s I expect. About 1883 or 1884
he took up the lake place. That was the ground that is now occupied in part by the
village of Williams Lake, and the old house is there yet.
... 

My father moved about 1890 from Comer. He owned the Bell place at the
same time. He sawed lumber for all his farms on the Onward ranch ... He lived at
Comer and myself at Williams Lake ...
...
Old man William Lyne was together with father quite a bit and was taken into
partnership till about 1886 or 1888, when they dissolved and Lyne went into the
Ashcroft Hotel.218

At that point, William Pinchbeck Sr became “the sole owner of the
property.”219 The transaction history of lots 71 and 72 continued past 1885,
however, and it is important to note the changes that occurred as the land
passed from Pinchbeck to other owners. 

When William Pinchbeck died in 1893, Mr. Robert Borland bought the property,
and then sold it to Mr. Mike Minton. Minton raised two nephews ... and a niece ...
with the last name of Comer, and when he passed away around 1904, he left the
property to the two nephews.220

The above explains how Pinchbeck’s ranch came to be known as the “Comer
Ranch” at Missioner Creek.

The Comer brothers continued to use the property as a ranch until the early
1920’s. The Comer house, which was the Stopping House and Mission Ranch
house, was torn down for firewood in 1924 by Wilfred Graham. He owned the
property after the Comers and constructed the farmhouse now standing on the
immediate east side of Missioner Creek.221

The oral history of the Williams Lake Indian Band refers to Pinchbeck’s
presence at the foot of Williams Lake and at Missioner Creek. According to

218 “Notes on William Pinchbeck’s Onward Ranch, Williams Lake,” unknown author, c. 1930, BCA, call no. EE P65
(ICC Exhibit 1f, pp. 1–4).

219 Mike K. Rousseau, “An Inventory, Impact Assessment and Management Plan for Heritage Resources within
Cariboo Fibreboard Limited’s Proposed Williams Lake Medium Density Fibreboard Plant Development Project
Area,” prepared for Cariboo Fibreboard Limited, December 31, 1989, p. 10 (ICC Exhibit 9, p. 10).

220 Mike K. Rousseau, “An Inventory, Impact Assessment and Management Plan for Heritage Resources within
Cariboo Fibreboard Limited’s Proposed Williams Lake Medium Density Fibreboard Plant Development Project
Area,” prepared for Cariboo Fibreboard Limited, December 31, 1989, p. 10 (ICC Exhibit 9, p. 10).

221 Mike K. Rousseau, “An Inventory, Impact Assessment and Management Plan for Heritage Resources within
Cariboo Fibreboard Limited’s Proposed Williams Lake Medium Density Fibreboard Plant Development Project
Area,” prepared for Cariboo Fibreboard Limited, December 31, 1989, p. 10 (ICC Exhibit 9, p. 10).
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testimony at the community session, William Pinchbeck had a relationship
with “an Indian woman” whom he may have married.222 Elder Agnes
Anderson indicated that this woman may have been Chief Tillion William’s
sister, Matilda.223Elder Leonard English testified that Pinchbeck married his
great aunt Matilda.224 Elder Roberta Gilbert believes that they had children
together, but that Pinchbeck did not marry this Aboriginal woman.225

Elder English further stated that

he had some land pre-empted there, just about where the longhouse is now. He
had kind of a little store there, and he couldn’t make a go of it ... And then they
moved to Chimney Valley, what they call the old Pinchbeck place. That’s on Dog
Creek Road, I’d say about 10 miles out of Williams Lake, south.226

There are also stories of a Billy Pinchbeck having lived at Springhouse and
being buried in the area, although it is not clear which Pinchbeck that was.227

Despite Pinchbeck’s Crown grant and the subsequent development on the
village site at the foot of Williams Lake, there is oral history indicating that the
foot of Williams Lake and Missioner Creek had indeed been “the permanent
Village sites, the fishing stations, & Burial Grounds, cultivated land & all the
favorite resorts” of the Williams Lake Indian Band.228 Elder Amy Sandy recalls
that, historically, the First Nation lived

around dairy road, dairy – that dairy farm area, around Columneetza area. [My
mother] mentioned a place down at Boitanio Park, where Boitanio Mall and
Boitanio Park is now. That was another place that the people used to be. And my
Aunt Liz mentioned the village site down at the flats, down towards at the
confluence of the Fraser River and Williams Creek, and they said how you could –
how you could recognize these places was by markings on the trees, that the
people actually marked the trees, or – you know, like maybe they were marked
from – because they had to do with smoking their fish and smoking their meat.229

ICC Exhibit 17, a chart categorizing landmarks according to lot location and
explaining the evolution of place names in the area, indicates that

222 ICC Transcript, June 18, 2003 (ICC Exhibit 5a, p. 226, Agnes Anderson). See also ICC Transcript, June 18,
2003 (ICC Exhibit 5a, p. 272, Roberta Gilbert).

223 ICC Transcript, June 18, 2003 (ICC Exhibit 5a, p. 227, Agnes Anderson).
224 ICC Transcript, June 18, 2003 (ICC Exhibit 5a, p. 20, Leonard English).
225 ICC Transcript, June 18, 2003 (ICC Exhibit 5a, p. 271, Roberta Gilbert).
226 ICC Transcript, June 18, 2003 (ICC Exhibit 5a, p. 20, Leonard English).
227 ICC Transcript, June 18, 2003 (ICC Exhibit 5a, p. 227, Agnes Anderson).
228 James Douglas, James Bay, to I.W. Powell, Indian Commissioner, Victoria, BC, October 16, 1874, LAC, RG 10,

vol. 10031 (ICC Exhibit 1a, p. 141).
229 ICC Transcript, June 18, 2003 (ICC Exhibit 5a, pp. 48–49, Amy Sandy).
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Columneetza High School, Boitanio Mall, and Boitanio Park all refer to
current development at the foot of Williams Lake.230 Exhibit 17 also indicates
that the Dairy Farm area is located at Missioner Creek – the same location as
the Milk Ranch, Mission Ranch, Comer Ranch, and Pinchbeck Ranch.231

Elder Catherine McKenzie testified that the Williams Lake Indian Band
used to pick berries and camp in the area at the foot of Williams Lake now
marked by the Stampede Grounds.232 Expanding on the traditional use of the
Stampede Grounds, Elder Lynn Gilbert stated that the First Nation continued
using these lands even into the mid-1900s:

Back in the ’50s, before any of this development happened, there was thousands of
camps. It was a beautiful, beautiful site. All around the rodeo grounds, there was
camps. And at night, with all the campfires lit up, it was a beautiful, beautiful site.
And it was kind of a gathering place for the natives to visit relatives they hadn’t seen
for a long time, you know, do a little bit of socializing and watching some of the
rodeo, even competing in it.

And slowly, with all the development, the curling rink, the ball fields, the
indoor arena, they needed money to construct all that and pay for the maintenance,
I guess, so they started charging the native people. And with all this development,
they left nothing for us – no place for us to camp. And especially the overpass there
at Highway 20, that took the majority of the campgrounds. So we slowly got
squeezed out.233

Elder Anderson spoke of how her father used the land at Scout Island, also
located at the foot of Williams Lake, as a hay meadow “till they built that dam
there. And it’s all flooded now.”234

Elder Jean William testified at the community session that the Missioner
Creek area, or Glendale as she referred to it, was used for hunting, fishing,
and berry-picking.235 She also commented that the first Chief William is
buried at Missioner Creek and explained that “most of our people were
buried at Glendale” after the epidemics.236 While on the site tour of the
Missioner Creek area, Elder Lynn Gilbert commented:

230 Letter from Clarine Ostrove, Counsel for the First Nation, to Candice Metallic, ICC, with attached list and
explanation of sites, March 31, 2004 (ICC Exhibit 17, pp. 3–4).

231 Letter from Clarine Ostrove, Counsel for the First Nation, to Candice Metallic, ICC, with attached list and
explanation of sites, March 31, 2004 (ICC Exhibit 17, p. 4).

232 ICC Transcript, June 18, 2003 (ICC Exhibit 5a, pp. 287–88, Catherine McKenzie).
233 ICC Transcript, June 18, 2003 (ICC Exhibit 5a, pp. 112–13, Lynn Gilbert).
234 ICC Transcript, June 18, 2003 (ICC Exhibit 5a, p. 228, Agnes Anderson).
235 ICC Transcript, June 18, 2003 (ICC Exhibit 5a, p. 150, Jean William).
236 ICC Transcript, June 18, 2003 (ICC Exhibit 5a, pp. 151–52, Jean William).
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Chief William is buried over in this area here. They’re definitely pushing the
boundaries, really pushing the boundaries. The site just over the hill here has an
archaeological covenant placed on it, because there is a lot of burials over there
and there’s a lot of – like a lot of arch sites buried just on the other side there. 

...
They’re definitely pushing the boundaries too. They keep infringing on – and

I’m not too sure of anybody – if they came across a burial or an arch site of some
type, whether or not they would even tell people nowadays, because it’s getting
really – it’s quite a sensitive subject.237

Elder Kristy Palmantier testified that her mother told her that, in her parents’
generation, the Williams Lake Indian Band was forced to move from its
permanent village site at Missioner Creek to the St Joseph’s Mission (Onward
Ranch) because the land was being pre-empted by settlers.238

There is little documentation relating to this inquiry after 1885. It should
be noted, however, that the province of British Columbia was still plagued by
the Indian land question at the turn of the century. First Nations in British
Columbia were still discontented with their reserves, or lack thereof. The
Williams Lake Indian Band, for example, was still trying to have its village sites
secured as reserves.

Confirmation of Reserves: McKenna-McBride Commission
During the fall of 1913, the Royal Commission on Indian Affairs for the
Province of British Columbia (also known as the McKenna-McBride
Commission) examined Indian reserves within the province in order to
achieve the “prompt and final settlement” of the Indian land question in the
province.239 The Commission had the authority to adjust reserve acreage: to
cut off reserve lands that were not required (but only with the consent of the
First Nation), to enlarge existing reserves where insufficient land had been set
aside, or to allocate new reserves.240 In July 1914, Chief Baptiste William
spoke before the Commission, requesting that more land be allotted to the
Band because of the rocky nature of the existing reserves.241 The discussion
between Chief William and the McKenna-McBride Commission centred on

237 ICC Transcript, June 18, 2003 (ICC Exhibit 5a, p. 119, Lynn Gilbert).
238 ICC Transcript, June 18, 2003 (ICC Exhibit 5a, pp. 180–82, Kristy Palmantier).
239 R.W. Scott, Acting Minister of the Interior, to Privy Council, November 10, 1875, copy in British Columbia,

Papers Connected with the Indian Land Question, 1850–1875 (Victoria, 1875; reprint, Victoria: Queen’s
Printer, 1987), 163 (ICC Exhibit 16b, p. 189).

240 Memorandum of an Agreement arrived at between J.A.J. McKenna, Special Commissioner appointed by the
Dominion Government to investigate the condition of Indian Affairs in British Columbia, and the Honourable
Sir Richard McBride, as Premier of the Province of British Columbia, September 24, 1912 (ICC Exhibit 1a,
pp. 250–51).

241 Transcript of evidence at McKenna-McBride Commission, no file reference available (ICC Exhibit 1a, p. 270).
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contemporary life on the reserves. Chief William attempted to set before the
Commission the First Nation’s historical grievances concerning the village
sites that are now the subject of this inquiry. Chief William was told that these
past grievances were already known by both governments because of previous
conversations between Chief William, Commissioner McBride, and Sir Robert
Borden.242

The minutes of decision of the McKenna-McBride Commission, dated
February 28, 1916, confirmed

that the several Indian Reserves of the Williams Lake Tribe or Band, Williams Lake
Agency, described in the Official Schedule of Indian Reserves, 1913, at Pages 122
and 123 thereof, and numbered from One (1) to Fifteen (15), both inclusive, be
confirmed as now fixed and determined and shewn on the Official Plans of
Survey.243

Provincial Order in Council 911 of July 26, 1923, confirmed the findings of
the McKenna-McBride Commission and attached a schedule of reserves,
entitled “Confirmations of Reserves – Williams Lake Agency.”244 Of the 15
reserves listed for Williams Lake, the first six had a check mark beside their
names and the others had an “X” beside them. Dominion Order in Council
1265 of July 19, 1924, confirmed the findings of the McKenna-McBride
Commission and also attached a schedule of reserves. On that schedule,
however, all 15 reserves listed for Williams Lake had a check mark beside
their names.245 By 1938, the Crown concluded that reserves 7–14, the
graveyards, were located on private property and did not pursue recovery of
these lands. As a result, these lands were not transferred in provincial Order
in Council 1036, passed on July 29, 1938. Order in Council 1036 confirmed
reserves 1–6 and 15 for the Williams Lake Indian Band.246 

242 Transcript of evidence at McKenna-McBride Commission, no file reference available (ICC Exhibit 1a, p. 270).
243 Minutes of Decision, February 28, 1916, no file reference available (ICC Exhibit 1a, pp. 306–7).
244 Order in Council 911, Province of British Columbia, July 26, 1923, DIAND, Indian Land Registry, Instrument

no. 92925,(ICC Exhibit 1a, pp. 308–11).
245 Order in Council 1265 (Canada), July 19, 1924, DIAND, Indian Land Registry, Instrument no. 12073

(ICC Exhibit 1a, pp. 312–18).
246 Order in Council 1036, July 29, 1938, DIAND, Indian Land Registry, Instrument no. 8042 (ICC Exhibit 1a,

pp. 324–32).
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APPENDIX B
CHRONOLOGY

WILLIAMS LAKE INDIAN BAND: VILLAGE SITE INQUIRY

1 Planning conference Vancouver, December 6, 2002

2 Community session Williams Lake, BC, July 17–18, 2003

The Commission heard evidence from Elders Leonard English, Amy
Sandy, Lynn Gilbert, Jean William, Kristy Palmantier, Chris Wycotte,
Agnes Anderson, Irene Peters, Charlie Gilbert, Francis Gilbert,
Roberta Gilbert, Virginia Gilbert, Catherine McKenzie, and Sally Wynja

3 Written legal submission

• Written Submissions on Behalf of the Williams Lake Indian
Band, December 8, 2003

• Written Submissions on Behalf of the Government of Canada,
February 9, 2004

• Reply on Behalf of the Williams Lake Indian Band, March 8,
2004

• Supplementary Submissions on Behalf of the Williams Lake
Indian Band, September 15, 2004

• Supplementary Submissions on Behalf of the Government of
Canada, September 24, 2004

4 Oral legal submissions Vancouver, BC, October 7, 2004

5 Content of formal record

• the document collection, with annotated index (Exhibit 1)
• Exhibits 2–17 tendered during the inquiry
• transcripts of community session (1 volume) (Exhibit 5a)
• transcript of oral session (1 volume)

The report of the Commission and letter of transmittal to the parties
will complete the formal record of this inquiry.
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Note from the editors: In this document, the unofficial English trans-
lation of a French quote is indicated by the use of [T] or [Transla-
tion].
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SUMMARY

COWESSESS FIRST NATION
1907 SURRENDER PHASE II INQUIRY

Saskatchewan

The report may be cited as Indian Claims Commission,
Cowessess First Nation: 1907 Surrender Phase II Inquiry (Ottawa, July 2006), 

reported (2008) 21 ICCP 349.

This summary is intended for research purposes only.
For a complete account of the inquiry, the reader should refer to 

the published report. 

Panel: Commissioner S.G. Purdy (Chair), Commissioner J. Dickson-Gilmore, 
Commissioner A.C. Holman

Treaties – Treaty 4 (1874); Reserve – Surrender; Fiduciary Duty – Surrender; 
Indian Act – Surrender; Saskatchewan

THE SPECIFIC CLAIM 
The Cowessess First Nation submitted a specific claim in 1981 alleging that the 1907
surrender of a portion of Indian Reserve (IR) 73 was invalid because it did not meet
the surrender requirements of the Indian Act. Between 1984 and 1992, the First
Nation made further submissions, in which it asserted the right to challenge the
surrender on the grounds of fiduciary duty, fraud, and unconscionable conduct. In
March 1994, Canada rejected the claim as not having shown a breach of the Crown’s
lawful obligation to the First Nation. In August 1996, at the request of the First Nation,
the ICC agreed to conduct an inquiry into the rejected claim. By agreement of the
parties and the Commission, the inquiry was split into two phases. 

The ICC’s report for phase I of the inquiry is at (2001) 14 ICCP 223. The
phase I panel determined that a valid surrender vote had not been obtained and
recommended that Canada accept the claim. By letter dated March 27, 2002, the
Minister of Indian Affairs and Northern Development rejected the ICC’s
recommendation in phase I: see (2002) 15 ICCP 376. Consequently, in October
2002, the First Nation requested that the ICC proceed with phase II of the inquiry on
the grounds that the Crown had breached its fiduciary duty to the Cowessess Band
when taking the 1907 surrender. A new panel was struck for phase II. At the First

!ICCP.21_reports.book  Page 353  Tuesday, December 9, 2008  2:54 PM



INDIAN CLAIMS COMMISSION PROCEEDINGS

354

Nation’s request, this panel did not conduct a community session. The panel heard
the parties’ legal arguments, based on written submissions, on September 21, 2004.

BACKGROUND
The ancestors of the Cowessess First Nation adhered to Treaty 4 at Fort Qu’Appelle in
September 1874. Cowessess and his followers settled at Maple Creek in the Cypress
Hills, but, in 1880, a reserve was surveyed at Crooked Lake for Headman Louis
O’Soup and his followers. Shortly thereafter, Chief Cowessess was persuaded to move
with his followers to the Crooked Lake reserve. In 1889, the Cowessess Indian
Reserve was confirmed by order in council. Four reserves made up the Crooked Lake
Agency – Sakimay IR 74, Cowessess IR 73, Kahkewistahaw IR 72, and Ochapowace
IR 71. 

The Cowessess Band lived, farmed, and raised livestock in the north of its
reserve. The southern portions – the hay lands – were used primarily for cutting wild
hay. Beginning in 1886, settlers located near the agency reserves made repeated
requests to the federal government to have the southern portion of the reserves at
Crooked Lake surrendered for sale and the reserves relocated a distance from the
non-Indian settlement. During the 1890s, Indian Agent Allan McDonald opposed a
surrender of the Cowessess Band’s southern reserve land on the grounds that it
would limit the Band’s future ability to increase its stock. In 1899, a local MLA unsuc-
cessfully appealed to the responsible Minister, Clifford Sifton, to pursue surrenders of
the southern portion of the Crooked Lake Agency’s reserves, and, in 1902, a petition
bearing the names of 190 local residents who supported the surrenders was sent to
Ottawa. 

At the July 1904 annuity payments to the agency’s bands, Indian Commis-
sioner David Laird’s assistant discussed surrender with the band members as a
means of raising funds to fence the reserves to protect them from incursions by
neighbouring settlers’ cattle. According to Laird, the Cowessess Band appeared to
appreciate the suggestion but wanted some time to consider it.

The matter was dropped again, but, in October 1906, Inspector William Gra-
ham received approval to propose a surrender of the southern portions of the
Ochapowace, Kahkewistahaw, and Cowessess reserves. Graham held two meetings
with the Cowessess Band. On January 21, 1907, he explained the proposed surrender
to the Band and adjourned the meeting to January 29, at which time the Band voted
15 in favour of the surrender and 14 against. Twenty-two members signed the surren-
der document. Alexander Gaddie, a band member who had acted as interpreter,
voted in favour. At the surrender meetings of the other two agency bands, the
Ochapowace Band voted against a surrender of part of its reserve, whereas the Kah-
kewistahaw Band voted in favour of surrender.

Cowessess First Nation: 1907 Surrender Phase II Inquiry, reported (2008) 21 ICCP 335
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On February 2, 1907, Graham and Gaddie swore the Cowessess surrender
affidavit before a Justice of the Peace. The surrender was confirmed by order in
council on March 4, and the land was subdivided in May 1907. It was offered for sale
by auction in November 1908 and in June 1910.

ISSUES 
With regard to the January 29, 1907, surrender of a portion of IR 73, what was
Canada’s pre-surrender fiduciary duty? Did Canada breach its pre-surrender
fiduciary duty and, if so, does Canada owe an outstanding lawful obligation to the
Cowessess First Nation? 

FINDINGS
Reasons of Commissioner Purdy and Commissioner Dickson-
Gilmore
The appropriate test for finding a breach of the Crown’s pre-surrender fiduciary duty,
based on the Apsassin case, is to ask whether the Band’s understanding of the
proposed surrender was inadequate; whether the Crown’s conduct tainted the
dealings in a manner that made it unsafe to rely on the Band’s understanding and
intention; whether the Band ceded its decision-making authority to the Crown; or
whether the surrender was so foolish or improvident as to amount to exploitation.

The Cowessess Band lived at the north end of its reserve near the Qu’Appelle
River, on the reserve’s best agricultural land. The southern portion was marshy, grav-
elly, alkaline, and inferior slough land that was used to cut hay. By all accounts, the
Cowessess Band was the most progressive band in the Crooked Lake Agency, both in
agriculture and in diversifying its economy. One-half of the Band carried on farming
and cattle-raising; individuals also earned income by selling produce or working for
settlers. The department’s annual reports indicate that, because of their Métis ances-
try, the Cowessess people had adapted more readily to agriculture than had the other
agency bands. The Band had also had prior experience in negotiating the terms of
proposed surrenders. When the Band and officials met on January 21, 1907, to dis-
cuss the surrender in question, the minutes state that Inspector Graham explained
the proposal and that Chief Joseph LeRat confirmed it to have been well explained
and understood. The meeting was adjourned to January 29, permitting band mem-
bers sufficient time to consider the proposal. The Band understood what the surren-
der entailed, and, as experienced farmers and ranchers, members would have
known the advantages and disadvantages of surrendering the hay lands. 

The fact that the Crown initiated the surrender discussions in 1904 and
favoured a surrender does not establish that the Crown engaged in tainted dealings.
No evidence exists that the conduct of officials was driven by personal gain, nor is

!ICCP.21_reports.book  Page 355  Tuesday, December 9, 2008  2:54 PM



INDIAN CLAIMS COMMISSION PROCEEDINGS

356

there any evidence that they employed improper conduct during the surrender meet-
ing. The provision of a cash down payment was not an undue influence in this case,
given the Band’s relative health and self-sufficiency. Moreover, it was an agreed-upon
condition of the surrender, permitted by the Indian Act. The conflicting evidence
regarding Alex Gaddie’s compensation claim does not permit a finding that the Crown
intentionally withheld material information from the Band.

No evidence exists that the Band ceded its decision-making power to the
Crown in the 1907 surrender. The Crown would be expected to act with ordinary dil-
igence in explaining the reasonably foreseeable consequences of the surrender, such
as the anticipated sale price. Still, there is no evidence that the Crown failed to
explain such consequences. At the same time, the Band’s demonstrated understand-
ing of its own situation, in particular its use of the hay lands, would have influenced
the nature of those discussions. In addition, the Band was not in a vulnerable state
and had always had strong leadership; Chief LeRat was a capable leader who, in con-
sidering other surrender proposals, had demanded large down payments in return
for band consent.

The surrender was not a case of exploitation. The Cowessess reserve
contained 49,920 acres, of which 41 per cent was surrendered. The Band kept the
best agricultural land and voted to surrender inferior land. The evidence shows that
the surrender had no permanent impact on agricultural production, as the Band
continued for decades to farm and ranch only a small percentage of the residual
reserve. The benefits to the Band included annual payments to band members to
purchase farm implements, household articles, food supplies, and fencing to keep
out settlers’ cattle. The land sales met or exceeded the upset price. From the
perspective of the Band – living in the north on good land, close to fresh water and
wood – the southern hay lands were not a priority in 1907 or for the foreseeable
future. The surrender vote itself indicates that the band members were somewhat
divided in respect of their needs. In the years after 1907, the Band complained to the
Crown, directly and through its solicitors, about the interest payments, but never
about the surrender itself.

Reasons of Commissioner Holman
When the Crown signed Treaty 4 in 1874 with the Saulteaux and Cree, it made an
agreement with the First Nations. Part of that agreement was to set aside reserve land
for the Cowessess Band. One purpose of setting aside reserves was to protect the
bands from encroachment by settlers. For the Crown to take back the land barely 30
years later, for the benefit only of the settlers and in the light of the Crown’s own
knowledge of why the Cowessess Band needed it, is a breach of the Crown’s fiduciary
duty to the Cowessess Band. 
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The Crown owed a fiduciary duty to the Cowessess Band to act in its best
interests with regard to the protection and preservation of reserve land. The duties
owed by the Crown to the First Nation include loyalty, good faith, and full disclosure.
The tests of whether the Band’s understanding of the surrender was inadequate, and
whether the Crown’s conduct so tainted the dealings in a manner that made it unsafe
to rely on the Band’s understanding and intention, must be assessed against those
duties. The Crown had no duty to act on behalf of the local settler population. 

The motives of the Crown in obtaining the surrender must be assessed against
its duty to be loyal to the Band with respect to its reserve land and its duty to act only
in the Band’s best interests. The surrender of the southern 33 sections of land, which
contained the Band’s hay lands, was not in the Band’s best interest, since the surren-
der left the Band without a good source of hay. 

The evidence shows clearly that, before 1904, Crown officials resisted any
pressure from the local population to open up reserve land for settlement, on the
basis that the Band required the hay lands to feed its cattle. Crown officials were well
aware of the value of the land to the Band. After 1906, when a number of new offi-
cials and politicians had become involved, there was no consideration of whether a
surrender would benefit the Band and no consideration of what would happen to the
Band if it no longer had ready access to a reliable source of hay. 

Because the panel in phase I of this inquiry determined that the recorded vote
in favour of surrender was not a majority of the eligible voters in attendance at the
surrender meeting, the analysis of whether the Crown should have refused to add its
consent to the surrender was done only in the hypothetical. Applying the standard of
the foolish or improvident bargain to the surrender, had there been a valid vote in
favour of surrender, the Crown should have known it was improvident for the Band to
surrender land it required for stock-raising. 

The surrender vote resulted in more than 41 per cent of the reserve being
sold to settlers. Although that was less than half the reserve, the surrender affected
the agricultural potential and economic future of the Cowessess Band because it was
almost 95 per cent of the Band’s slough hay acres and almost 75 per cent of its open
arable land. Much of the land on the remaining reserve was covered in trees. The
Band was hindered in its use of the remaining reserve for agriculture because of the
deep gully and steep slopes of Ekapo Creek. 

The surrender must be assessed in terms of the Crown’s fiduciary duty to the
Band, not the Band’s ability to withstand pressure from both the Crown and the local
settlers. 
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RECOMMENDATIONS 
Commissioners Purdy and Dickson-Gilmore: That the claim of the Cowessess
First Nation regarding the portion of Indian Reserve 73 surrendered in 1907 not be
accepted for negotiation under Canada’s Specific Claims Policy on the single issue of
fiduciary duty.

Commissioner Holman: That Canada accept the claim of the Cowessess First
Nation regarding the portion of Indian Reserve 73 surrendered in 1907 and that it
negotiate a settlement under Canada’s Specific Claims Policy on the single issue of
fiduciary duty. 

REFERENCES
In addition to the various sources noted below, ICC inquiries depend on a base of
oral and documentary research, often including maps, plans, and photographs, that
is fully referenced in the report.

Cases Referred To 
Blueberry River Indian Band v. Canada (Department of Indian Affairs and
Northern Development), [1995] 4 SCR 344 (sub nom. Apsassin); Wewaykum
Indian Band v. Canada, [2002] 4 SCR 245; Chippewas of Kettle and Stony Point
v Canada (Attorney-General) (1996), 31 OR 3rd 97 (Ont. CA); Guerin v. The
Queen, [1984] 2 SCR 335; R. v. Badger, [1996] 1 SCR 771; Mikisew Cree First
Nation v. Canada (Minister of Heritage), [2005] 3 SCR 388; Hodgkinson
v. Simms, [1994] 3 SCR 393; Haida Nation v. British Columbia (Minister of
Forests), [2004] 3 SCR 511; Semiahmoo Indian Band v. Canada, [1998] 1 FC 3
(CA). 

ICC Reports Referred To
Cowessess First Nation: 1907 Surrender Inquiry (Ottawa, March 2001), reported
(2001) 14 ICCP 223; The Key First Nation: 1909 Surrender Inquiry (Ottawa, March
2000), reported (2000) 13 ICCP 3; Kahkewistahaw First Nation: 1907 Reserve
Land Inquiry (Ottawa, February 1997), reported (1998) 8 ICCP 3; Moosomin First
Nation: 1909 Reserve Land Surrender Inquiry (Ottawa, March 1997), reported
(1998) 8 ICCP 101; Canupawakpa Dakota First Nation: Turtle Mountain
Surrender Inquiry (Ottawa, July 2003), reported (2004) 17 ICCP 263; Duncan’s
First Nation: 1928 Surrender Inquiry (Ottawa, September 1999), reported (2000)
12 ICCP 53.
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Treaties and Statutes Referred To 
Treaty No. 4 between Her Majesty the Queen and the Cree and Saulteaux Tribes of
Indians at Qu’Appelle and Fort Ellice (Ottawa: Queen’s Printer, 1966); Indian Act,
RSC 1886, c. 43, Indian Act, RSC 1906, c. 81.

Other Sources Referred To 
DIAND, Outstanding Business: A Native Claims Policy – Specific Claims (Ottawa:
Minister of Supply and Services, 1982), reprinted (1994) 1 ICCP 171; Alexander
Morris, The Treaties of Canada with the Indians of Manitoba and the North-West
Territories (Toronto: Belfords Clark, 1880; Coles reprint, 1971).

COUNSEL, PARTIES, INTERVENORS
D.J. Maddigan, W.A. Brabant for the Cowessess First Nation; V. Russell for the
Government of Canada; J.B. Edmond, K. Webb Johnston to the Indian Claims
Commission.
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KEY HISTORICAL NAMES CITED

Begg, Magnus, Indian Agent for the Crooked Lake Agency, July 13, 1900–
April 20, 1904. 

Cowessess, Ka-wezauce, also known as “Little Boy” or “Little Child,” Chief at
the time of the signing of Treaty 4 on September 15, 1874, and Chief until his
death in 1886.

“Delorme, Nap,” a name on the list of voters in the 1907 surrender.

Gaddie, Alexander, member of the Cowessess Band, farmer on the reserve,
and former Headman.

Graham, William M., Inspector for Southern Saskatchewan Agencies,
February 1904; became Indian Commissioner in Regina, 1918. 

Laird, David, Lieutenant Governor of the North-West Territories, 1876–81;
Indian Superintendent for the North-West Superintendency, 1877–78; Indian
Commissioner, 1879–88 and 1898–1914.

LeRat, Joseph, Chief of the Cowessess Band from 1903 and Chief at the time
of the 1907 surrender.

LeRat, Zachary, member of the Cowessess Band and farmer on the reserve.

MacDonald, H.W., barrister in Broadview, Saskatchewan.

McDonald, Allan, Indian Agent for the Crooked Lake Agency, 1877–97.

McGibbon, Alexander, Inspector of Indian Agencies and Reserves, North-
West Territories, 1889–96. 

McKenna, J.A.J., Assistant Indian Commissioner, 1904–6.

McLean, J.D., Secretary for the Department of Indian Affairs; later promoted
Assistant Deputy and Secretary for the same department. 

Millar, Matthew, Indian Agent for the Crooked Lake Agency, 1905–14.

Neff, G.C., barrister in Grenfell, Saskatchewan.
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Oliver, Frank, Minister of the Interior and Superintendent General of Indian
Affairs, 1905–1911.

O’Soup, Louis, Headman of the Cowessess Band; elected Chief of the
Cowessess Band in 1887, after the death of Cowessess.

Pedley, Frank, Deputy Superintendent General of Indian Affairs, November
1902–October 1913.

Perrault, Father Siméon, Oblate priest of the Roman Catholic Mission on
the Cowessess Reserve. 

Reid, J. Lestock, Dominion Land Surveyor.

Sifton, Clifford, Superintendent General of Indian Affairs and Minister of the
Interior, November 1896–February 1905. 

Thorburn, W.C., merchant in Broadview, Saskatchewan.

Wright, John P., Indian Agent for the Crooked Lake Agency, 1897–1900.
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PART I

INTRODUCTION

BACKGROUND TO THE INQUIRY
The ancestors of the Cowessess Band, who adhered to Treaty 4 in 1874,
settled on Indian Reserve (IR) 73, which lies south of the Qu’Appelle Valley,
north of the Canadian Pacific Railway line, and is situated between the
Sakimay reserve on the west and the Kahkewistahaw reserve on the east. The
Cowessess, Sakimay, Kahkewistahaw, and Ochapowace bands made up the
four bands of the Crooked Lake Agency.

In 1907, the Cowessess Band voted to surrender a portion of its reserve. At
the same time, the Crown proposed surrenders of portions of the
Kahkewistahaw and Ochapowace reserves;the Kahkewistahaw Band voted in
favour of a surrender, and the Ochapowace Band voted against surrender.

In 1981, the Cowessess First Nation submitted a specific claim to the
Department of Indian Affairs and Northern Development (DIAND), alleging
that the 1907 surrender was invalid in that it did not comply with the
surrender requirements of the Indian Act. Between 1984 and 1992, the First
Nation made further submissions to the Minister, in which, among other
things, it asserted the right to challenge the surrender on the additional
grounds of fiduciary duty, fraud, and unconscionability.1

In March 1994, the First Nation’s specific claim was rejected on the basis
that it did not reveal a lawful obligation on the part of the Crown to the First
Nation.2 On the request of the First Nation, the Indian Claims Commission
(ICC) agreed in August 1996 to conduct an inquiry into the rejected claim.3

By agreement of the parties and the Commission, the inquiry was split into two
phases.

1 Submission to the Minister of Indian Affairs and Northern Development, “Report on Research conducted into
the Cowessess Reserve #73 Land Surrender, January 1907,” Federation of Saskatchewan Indians, Indian Rights
and Treaties Research, March 1981 (ICC Exhibit 6, pp. 664–83).

2 Jack Hughes, Specific Claims West, DIAND, to Chief Terry W. Lavallee, March 25, 1994 (ICC file 2107-33-01).
3 Band Council Resolution (BCR) 96/97 – 150, August 13, 1996 (ICC file 2107-33-01).
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Phase I of the inquiry dealt with the single issue of whether the band
members who voted on the surrender met the eligibility requirements of the
Indian Act. In a report issued in March 2001, the Commission found that a
valid majority vote had not been obtained and recommended that the claim be
accepted by Canada for negotiation. The Minister of Indian Affairs declined to
accept the Commission’s recommendation,4 whereupon the Cowessess First
Nation requested in October 2002 that the Commission proceed with phase II
of the inquiry – whether the Crown breached its fiduciary duty to the First
Nation when it took the 1907 surrender. 

MANDATE OF THE COMMISSION
The mandate of the Indian Claims Commission is set out in federal Orders in
Council providing the Commissioners with the authority to conduct public
inquiries into specific claims and to issue reports on “whether a claimant has
a valid claim for negotiation under the [Specific Claims] Policy where the
claim was already rejected by the Minister.”5 This Policy, outlined in the
Department of Indian Affairs and Northern Development’s 1982 booklet
entitled Outstanding Business: A Native Claims Policy – Specific Claims,
states that Canada will accept claims for negotiation where they disclose an
outstanding “lawful obligation” on the part of the federal government.6 The
term “lawful obligation” is defined in Outstanding Business as follows:

The government’s policy on specific claims is that it will recognize claims by Indian
bands which disclose an outstanding “lawful obligation,” i.e., an obligation derived
from the law on the part of the federal government.

A lawful obligation may arise in any of the following circumstances:

i The non-fulfillment of a treaty or agreement between Indians and the Crown.
ii) A breach of an obligation arising out of the Indian Act or other statutes

pertaining to Indians and the regulations thereunder.
iii) A breach of an obligation arising out of government administration of Indian

funds or other assets.
iv) An illegal disposition of Indian land.7

4 Robert D. Nault, Minister of Indian Affairs and Northern Development, to Chief Patricia Sparvier, Cowessess
First Nation, March 27, 2002 (ICC file 2107-33-01, vol. 3).

5 Commission issued September 1, 1992, pursuant to Order in Council PC 1992-1730, July 27, 1992, amending
the Commission issued to Chief Commissioner Harry S. LaForme on August 12, 1991, pursuant to order in
Council PC 1991-1329, July 15, 1991.

6 Department of Indian Affairs and Northern Development, Outstanding Business: A Native Claims Policy –
Specific Claims (Ottawa: Minister of Supply and Services, 1982), 20; reprinted in (1994) 1 Indian Claims
Commission Proceedings (ICCP) 171–85 (hereinafter Outstanding Business).

7 Outstanding Business, 20; reprinted in (1994) 1 ICCP 179–80.
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Furthermore, Canada is prepared to consider claims based on the following
circumstances:

i Failure to provide compensation for reserve lands taken or damaged by the
federal government or any of its agencies under authority.

ii) Fraud in connection with the acquisition or disposition of Indian reserve
land by employees or agents of the federal government, in cases where the
fraud can be clearly demonstrated.

The Commission has now completed its inquiry into phase II of the
Cowessess First Nation’s specific claim on the single issue of whether the
Crown breached its fiduciary duty to the First Nation when it took the 1907
surrender. This report contains both majority and minority findings and
recommendations on the merits of phase II of this claim.
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PART II

THE FACTS

A full historical background to the First Nation’s claim is found at Appendix A
to this report. 

The ancestors of the Cowessess Band adhered to Treaty 4 in 1874 under
the leadership of Chief Cowessess. At the time, Cowessess band members were
living in two locations: one group led by Chief Cowessess at a camp in the
Cypress Hills, and the other under the leadership of Headman Louis O’Soup at
Fort Qu’Appelle. The Cowessess reserve, comprising approximately 49,920
acres in the Qu’Appelle Valley, was first surveyed and set aside for O’Soup’s
group in 1880, but, in 1883, Chief Cowessess and his followers were
persuaded to join O’Soup on the reserve. Cowessess IR 73 was confirmed by
order in council in 1889.

The Cowessess reserve was one of four adjacent reserves that made up the
Crooked Lake Agency.8 The Sakimay, Cowessess, Kahkewistahaw, and
Ochapowace reserves were located between the Canadian Pacific Railway line
to the south and the Qu’Appelle River and Crooked Lake to the north. The
Indian agent and the farming instructor, as well as the common machinery,
such as the gristmill, were located on the Cowessess reserve.

At the time of taking treaty, the followers of Chief Cowessess were primarily
Saulteaux, but they included some Cree and Métis. Louis O’Soup, in particular,
had strong ties with the Métis and was sympathetic to the 1885 North-West
Rebellion. He attempted, without success, to persuade band members to
follow him and to join the Métis resistance led by Louis Riel. Although two
Broadview magistrates warned the government in 1885 of the danger of an
attack by the Crooked Lake Indians, there were no such incidents. Following
the death of Chief Cowessess in 1886, O’Soup became chief of the Cowessess
Band.

8 Although frequently referred to as the “Crooked Lakes Agency” or the reserves at Crooked Lakes, the correct
name was “Crooked Lake Agency.”
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Cowessess band members lived, farmed, and raised livestock on the
northern part of IR 73, close to Crooked Lake and the Qu’Appelle River. The
southern portion of the reserve in those years was used for cutting wild hay, as
the land, according to the first Indian Agent, Allan McDonald, was under
water or gravelly in the wet season and full of alkali in the dry season. In the
early 1900s, Crown officials reported that the Cowessess Band was more
progressive than the other Crooked Lake bands because Cowessess was made
up of mostly “half-breeds.” Officials also cited the fact that the Cowessess
reserve occupied a central position among the bands and housed the agency’s
buildings. According to the various Indian agents and farming instructors
stationed in the agency, Cowessess band members adapted well to farming
and stock-raising and were reputed to be the most successful of the four
bands at making the transition from the buffalo hunt to agricultural
subsistence. Moreover, Indian Agent McDonald did not appear to enforce the
department’s peasant farming policy of 1889, which banned the use of
machinery by Indians, and this approach may have indirectly assisted the
Crooked Lake bands to become able farmers and stock-raisers. The
Cowessess band members also earned wages and sold firewood, wheat, hay,
senega root, cattle, and tanned hides. Taken together, the private earnings of
band members from these pursuits were greater than those of any of the other
Crooked Lake Agency bands.

Reports about the ability of the band members varied in the years
immediately before the surrender; Indian agents generally described
Cowessess band members as the best farmers in the agency and rarely in debt,
whereas Inspector William Graham was more critical of all the bands in the
agency. Neighbouring farmers and other settlers in the nearby towns of
Broadview, Grenfell, and Whitewood began to bring concerns about the
Crooked Lake Agency’s reserves to the attention of the government within a
few years of Chief Cowessess’s arrival. In 1885, neighbours wanted the Indians
of the agency to be moved away from the railway and the land opened up for
settlement. Correspondence in the spring of 1886 indicates that the settlers
wanted the Indians pushed back six miles from the railway, in exchange for
land north of the Qu’Appelle Valley. In response, the department adopted the
position of Agent McDonald, who had reported that the six miles the settlers
wanted were the Indians’ hay lands and, since the department expected them
to have large numbers of cattle before long, the department should protect
this land for them. 

Pressure on the government to obtain a surrender continued throughout
the 1890s. The area farmers and townspeople believed that the Indians were
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not making use of the land and that it would be best for all concerned if they
surrendered unused parts of the reserves. During the 1890s, Indian Agent
McDonald maintained his position that money could not compensate the
Indians for surrendered land, because their hay lands would be gone. Without
hay lands, he did not foresee an increase in their stock or their quick
advancement. He also did not believe that the land would attract any
purchasers because of its limited value. In 1896, when the Liberals took
power in Ottawa, Clifford Sifton became the Minister of the Interior and
Superintendent General of Indian Affairs, while David Laird remained as
Commissioner, stationed in Winnipeg. In 1899, the local Member of the
Legislative Assembly (MLA) of the North-West Territories, R.S. Lake, wrote to
Ottawa, asking that the Indians of the Crooked Lake Agency surrender the
unused portions of their lands. Subsequently, Surveyor A.J. Ponton reported to
Sifton that settlement of the district south of the railway was being prevented
by the lack of market towns in the area, and he recommended that the Indian
Agent be instructed to take a surrender of a three-mile-wide strip closest to
the railway. He also thought the development of new towns would benefit the
Indians. Consultations continued among Sifton, Laird, McDonald, and the
latter’s successor, Indian Agent John P. Wright, with Sifton concluding that the
surrender was not advisable at that time. He responded to Mr Lake, explaining
that the Indian Agent was experimenting on the Indians’ cultivated land with
brome grass as an alternative to wild hay, which, if successful, would make it
unnecessary to maintain the southern hay lands. Sifton advised Lake that no
action would be taken at that time, concluding that he wanted to meet the
needs of the settlers as much as possible while, at the same time, protecting
the rights of the Indians.

In 1900, Magnus Begg became the new Agent. In January 1902, he made a
proposal to the government that he thought would be beneficial to the bands
in the agency. Begg did not specify individual bands or specific members
within them, but he stated that the Indians of the Crooked Lake Agency were
having problems paying off debts they had incurred in purchasing farm
implements and were now being forced to sell off some of their cattle. Begg
proposed that money from a surrender of a three-mile strip of land would
enable the band members both to pay their debts and to purchase more cattle
and other farming equipment. He estimated that the proceeds of sale would
generate an annual interest payment of about $12. Commissioner Laird,
however, informed Begg that the land he had proposed for surrender was
needed to grow hay.
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In March 1902, local residents sent a petition bearing more than 190
signatures to Ottawa, asking for a surrender by the Crooked Lake bands of the
three miles of reserve land closest to the railway. This time, J.D. McLean,
Secretary of the Department of Indian Affairs, replied that the land could not
be sold without the consent of the Indians, but that the department would do
its best to obtain the surrender.

The petition was forwarded to Commissioner Laird in Winnipeg, along
with instructions to send the best-qualified person to discuss the question of
surrender with the Indians. Laird made the trip to Saskatchewan himself, and,
in May 1902, wrote to McLean to say that he had met personally with the band
members of Kahkewistahaw and Ochapowace about a surrender of a strip of
two or three miles on the southern border of their reserves. Both bands were
strongly opposed to a surrender. Laird decided not to go to Cowessess
because Agent Begg had told him that the Cowessess hay lands were almost all
along the southern part of their reserve, and, further, that the Cowessess
reserve was a greater distance than the Kahkewistahaw and Ochapowace
reserves from Broadview and Whitewood, where the principal petitioners
resided. 

It was another two years before the issue of surrender rose again. In
response to a settler who wrote, asking to purchase a half-section of reserve
land, McLean stated it was not a good idea to ask the Crooked Lake Indians
for a surrender at that time. In the same month, March 1904, the
Superintendent General of Indian Affairs, Clifford Sifton, reiterated the
Broadview settlers’ desire for a surrender of portions of the Crooked Lake
reserves. Assistant Indian Commissioner James McKenna replied that it would
not be good policy to go back to them again to ask for a surrender because it
might create the impression that the department was acting for the settlers in
the matter. He thought it would be preferable to have the Indian Agent inquire
quietly about what the Indians thought and to report back. But Agent Begg
died shortly after, leaving no record that he had discussed the possibility of
surrender with the Crooked Lake bands, including Cowessess. 

Two other events in 1904, however, indicate that Cowessess band members
were aware, two years before the actual surrender, of the interest within the
nearby communities in purchasing land on their reserve. Kanas-way-we-tung,
a Cowessess band member, wrote in June 1904 that he was strongly opposed
to selling part of the reserve. Further, in September 1904, Commissioner Laird
reported to J.D. McLean in Ottawa that, during the annuity payments in July
1904, Mr Lash of his office had discussed surrender with members of the
Crooked Lake bands. At the time, they were complaining about settlers’ cattle
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wandering on the reserve. Mr Lash explained that surrender would enable
them to buy fencing to keep animals off the land. According to Laird, the
Indians appeared to appreciate the suggestion but wanted time to think it over.
He also reported that Chief Joe LeRat of Cowessess had wanted all the
surrender proceeds paid to the Indians, to do with as they saw fit, but that Mr
Lash said it could not be done. Laird thought that after the appointment of the
new Indian Agent, either he, Laird, or the Assistant Commissioner should be
empowered to make a definite proposal to the Indians based on a cash
payment of 10 per cent of the proceeds of sale, but he also stressed that it was
not a good idea to push the matter too hard, as it was one that required very
careful handling. Secretary McLean agreed, and the matter lay dormant for
another two years.

In February 1904, Inspector William Graham was appointed to the South
Saskatchewan Inspectorate. Later that same year, Prime Minister Wilfrid
Laurier’s Liberals were re-elected. In 1905, Saskatchewan and Alberta, which
had been part of the North-West Territories, became provinces, and Clifford
Sifton resigned as Minister of the Interior and Superintendent General of
Indian Affairs. His successor was the Edmonton Member of Parliament Frank
Oliver. 

In March 1906, the local Member of Parliament, J.D. Turiff, forwarded a
letter he had received from a constituent to the Department of Indian Affairs.
This settler wanted to know whether an Indian could sell reserve land to a
non-Indian. In reply, Secretary J.D. McLean wrote that such an arrangement
would violate the Indian Act, but that the department would soon be taking
up the question of surrender with the Indians of the Crooked Lake Agency,
and, if the Indians granted a surrender, the land would be sold for their
benefit.

In June 1906, Graham wrote to the Deputy Superintendent General, Frank
Pedley, that he had just returned from the Crooked Lake Agency, where he had
been feeling out the Indians with regard to the surrender of their land.
According to Graham, the bands had heard about the surrender of a portion
of the Pasqua reserve and the cash payment that the Pasqua Band had
received for this land. He thought the bands at Crooked Lake might be willing
to surrender a portion of their land on similar terms. Graham also pointed out
that the town council, the Board of Trade, and a number of private individuals
had been talking to the Indian leaders about surrender and that they now had
all kinds of ideas in their heads. With respect to Cowessess in particular, he
noted that the band members were approximately 95 per cent Roman Catholic
“half-breeds” and were, to a great extent, under the influence of the priest,
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who was of the opinion that a surrender could be obtained if it was properly
handled. 

A month later, officials in Ottawa asked Inspector Graham to provide
figures for the acreages he proposed be surrendered from each reserve. He
responded at the end of September 1906, stating that Cowessess should be
asked to surrender 36,480 acres. Although the department knew that several
futile attempts had already been made to get the surrender, he thought it could
be obtained if it was handled judiciously. He wanted the money for the first
payment to be on hand the day of the surrender meeting. In his opinion,
Kahkewistahaw and Ochapowace would agree to a surrender, and he hoped
that Cowessess would fall into line. He thought the land was little used by the
Indians. Officials at the Department of Indian Affairs did not approve
Graham’s recommended acreage; instead of 36,480 acres, the Chief Surveyor
prepared the description for a surrender of approximately 20,704 acres of the
Cowessess reserve. On October 3, Secretary McLean sent Graham the
departmental authorization, forms of surrender for the three Crooked Lake
bands, and a cheque for $22,046 – which was calculated to be 5 per cent of
the estimated sale price of the land on the three reserves. Graham replied that
other work prevented him from going immediately to obtain the surrenders,
but he did not think that a delay would prejudice the proposition. He also
wanted to be authorized to insert the same conditions as were in the Pasqua
surrender, and he asked for information about how individual band members
would be paid for improvements on their land.

The Cowessess Band had had experience with land surrenders before the
January 1907 surrender vote. There is evidence that, prior to 1907, the Band
had completed at least one road surrender;9 moreover, the Band voted in
1908 to surrender land for two other road allowances running north from
Grenfell and Broadview, but Chief Joe LeRat and Crown officials had been
discussing the terms of that surrender for more than a decade. In 1903, the
Band verbally consented to a request by the local priest for a surrender of 40
acres of reserve land for a school and mission. When the priest asked for
more land in 1907, again the Band consented verbally, but later rejected the
offer because the Crown refused to pay out 100 per cent of the estimated
proceeds of sale to the Band. The Band finally voted in favour of this
surrender in 1908, after having agreed to accept the maximum allowable
down payment of 50 per cent.

9 J.D. McLean, Secretary, DIA, to F.J. Robinson, Deputy Commissioner of Public Works for Saskatchewan, March
19, 1907, Library and Archives Canada (LAC), RG 10, vol. 3732, file 26623 (ICC Exhibit 6, p. 180).
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 Graham went to three of the four Crooked Lake reserves in January 1907,
during a winter that was acknowledged to be unusual because of the intense,
continuous cold and the large amount of snow. He met with Cowessess first,
on January 21, 1907. Graham was accompanied by Indian Agent Matthew
Millar and interpreter Peter Hourie, who, before becoming the farming
instructor on Sakimay’s reserve in 1898, had worked as an interpreter for 20
years.

The agency’s minute book, kept by Agent Millar, records the meeting as
having been called for the purpose of considering a proposition for a
surrender and that advance notice of the meeting had been given through
Chief Joe LeRat and Headman Ambroise Delorme. There is no record of the
number or names of band members in attendance.

According to the minute book, Graham addressed the assembled group at
length. He explained the terms of the agreement that had been made by the
department and that was now being submitted to them to decide on and to
vote on, either to accept or reject. Chief LeRat then spoke and said that he
thought the terms of the proposition had been well explained and that they
understood it. Finally, the minutes state that Inspector Graham told them he
would be pleased to answer any questions or make further explanation, and
that they should take plenty of time to reach a decision. The meeting was
adjourned until Tuesday, January 29. Inspector Graham’s subsequent report
states that he called the January 21 meeting for the purpose of explaining to
them the conditions of surrender, which he wished to submit to them at a
further date. No vote was taken at this meeting.

The next day, January 22, Graham, Millar, and six other officials met with
the Ochapowace Band, which voted not to surrender land from its reserve.
Graham later reported that he was unable to obtain a surrender from the
Ochapowace Band, notwithstanding the inducements that were nearly three
times as great as those offered to the Cowessess Band. The day after that,
January 23, Graham and the same officials met with the Kahkewistahaw Band.
Kahkewistahaw also voted not to surrender a portion of its land.

Five days later, on January 28, Graham went again to Kahkewistahaw, at the
request of a deputation of the Band, and put the surrender proposal to the
members a second time. This time they voted in favour, and, in accordance
with the terms of the surrender, Graham paid them 5 per cent of the estimated
sale price of the land.
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The next day, January 29, Graham went again to the Cowessess reserve.
Some of the others who attended on behalf of the government were Agent
Matthew Millar; E.D. Sworder, a clerk in Graham’s Regina office; and H.
Cameron, the department’s official interpreter. In spite of the presence of
Cameron, band member Alexander Gaddie interpreted. Gaddie had been cited
as one of the most progressive farmers in the Cowessess Band and, according
to other minute book entries, had acted as interpreter at other meetings.

The minutes state that the adjourned meeting was held for the further
consideration of the proposal for surrender of a portion of the Cowessess
lands. They also state that the roll was called at 29, although it appears that the
original number written was “30.” In the vote, 15 Cowessess band members
were listed as voting in favour of surrender, including Alex Gaddie; 14 were
listed as voting against, including Chief Joe LeRat. Also among those voting in
favour was an individual named “Nap Delorme,” whose identity has not been
confirmed. After the vote, 22 band members signed the surrender document
as principal men of the Cowessess Band. 

Graham had received approval to pay the Band one-tenth (10 per cent) of
the land-sale proceeds, approximately half (5 per cent) to be paid on
surrender and the remainder to be paid once the land was sold. The first
instalment at Cowessess was $33 per person, calculated as 5 per cent of the
estimated sale price. With respect to the three bands, Graham had also been
authorized to make any necessary changes to suit the circumstances in each
case.

On the same day that the surrender was signed, January 29, Graham wired
a request to Ottawa for permission to double the payment upon surrender to
$66 per person. It is not clear where this request originated, but Graham
stated that he strongly advised granting it. This request meant that the full 10
per cent of the estimated sale price would be paid out at the time of surrender,
instead of in two instalments of 5 per cent each, one at surrender and one
following the sale. On February 1, 1907, Deputy Superintendent Pedley
approved the request, which, according to Graham, was based on a low
valuation. It appears, however, that band members had already signed the
surrender agreement containing a condition that payment of one-tenth of the
estimated sale price would be made at the time of the surrender. On February
2, Graham and Gaddie travelled to Moosomin and swore the affidavit of
surrender before Justice E.L. Wetmore.Gaddie, who signed as an Indian of the
Band and was entitled to vote, swore to the fact that the surrender was
assented to by a majority of male band members of the full age of 21 years and
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that no Indian voted or was present who was not a habitual resident on the
reserve or interested in the land in question. 

In his report to headquarters on the Crooked Lake surrenders, Graham
stated that the vote was close and that both Chief LeRat and Headman
Delorme, whom he described as non-progressive Indians, had voted against
surrender. He also reported that 22 men signed the surrender document, and
he began immediately to pay out the approximate one-tenth – a payment that
continued well into the night and for several days. The department’s paysheets
show that the payment to the band members was made in two payments of
$33, on January 29 and February 4, 1907, not in a single payment of $66
immediately following the surrender vote.

In mid-February, the Board of Trade of Broadview thanked the Minister,
Frank Oliver, for his assistance in opening up the Crooked Lake reserves for
settlement. A year later, in 1908, Oliver echoed the Board of Trade and
praised Graham’s work in the Inspectorate to the Governor General in
Council, remarking that Graham had fairly earned an increase in salary.

The Band had voted to surrender 20,704 acres, or 41 per cent of the
reserve. At the time of the surrender, the Band’s population was 197, of whom
32 were adult males. Cowessess band members continued to use the land
until it was sold at auction, the earliest sales taking place in November 1908.
Two months after the surrender, Agent Millar wrote in his annual report that
the Cowessess and Kahkewistahaw bands had made little use of the
surrendered land and had derived little revenue from it. He also noted that
band members were making good use of the money they had received, having
bought horses and farm tools as well as food, blankets, bedding, and clothing
for personal use. Millar pointed out that future annual payments from the
interest on the sale proceeds would be advantageous to the band members,
especially the aged and infirm, who had derived little income in the past from
their large land holdings. In the same report, referring specifically to
Cowessess, he noted that, after this year, wild hay would not be so plentiful
and the members might need to keep fewer cattle.

Inspector Graham’s report for 1907, filed less than two weeks later, did
not address Cowessess separately from the other Crooked Lake bands. His
assessment of the agency’s hay crop and cattle was more favourable, noting
that the cattle had come through a severe winter in good condition and that
there was an abundance of hay on all the reserves.

In 1908, Agent Millar noted that the hay crop on Cowessess was not so
plentiful as on other reserves; in 1909, he noted that although the Cowessess
band members engaged more in farming and stock-raising than the members
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of other bands, it might be necessary to reduce some of the herds, owing to
the scarcity of hay on the reserve. He repeated the same assessment in 1910,
1911, and 1912, but in 1910 he placed less emphasis on cattle-raising than
on farming, pointing to the excellent quality of the Cowessess farmland and
the abundance of timber. In 1913, Millar’s report contained no reference to a
lack of hay. That same year, Inspector Graham noted that Indians from all four
reserves (Cowessess, Kahkewistahaw, Ochapowace, and Sakimay) sold a great
deal of hay and wood in the neighbouring towns. There were no other
references in the annual reports to a shortage of hay until 1931, during the
prairie drought, nor is there any evidence that band members complained
about a shortage of hay in the period following the surrender.

Only two Cowessess band members, Alex Gaddie and Zac LeRat, submitted
claims for compensation for improvements to the hay lands. The 1907
Surrender Agreement had provided for the payment of compensation of $5
per acre to owners for improved land, to be paid at the time of surrender.
There is no record of Graham having paid compensation to any band
members.

In November 1907, Alex Gaddie submitted a claim for $700 to
Commissioner Laird, asking for compensation for improvements to a hay
slough on the surrendered land. Later that month, in his report to Laird,
Inspector Graham adamantly opposed granting Gaddie any compensation.
Based on Graham’s information, Laird wrote to Gaddie that the matter had
been brought up at the surrender meeting and that Gaddie had been told it
was not fair to ask the band members to pay from their own funds for the
work that had benefited Gaddie personally. Laird repeated Graham’s account
that he had personally informed Gaddie that no compensation would be given
and, in spite of that position, Gaddie had voted for surrender.

In June 1908, Broadview merchant W.C. Thorburn wrote to Laird in
Gaddie’s defence, reporting on the considerable amount of work Gaddie had
done to make the meadow suitable for working with a hay sweep and
disputing the account given to Laird by Graham. The relationship between
Gaddie and Thorburn is unknown, but the latter was one of the signatories on
the 1902 petition in favour of opening up the southern portions of the
Crooked Lake reserves to settlers. He reminded Laird that Gaddie, with the
deciding vote, could have blocked the surrender. Gaddie was the 15th to vote
in favour of surrender out of the 29 votes cast. Thorburn also wrote that, if
Gaddie had indicated he would vote against surrender, hardly anyone else
would have voted for it, and he had reason to believe that Gaddie would not
have voted for surrender if he had not thought he would be paid for his work.
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In addition to Thorburn, E.D. Sworder, the Department of Indian Affairs clerk
who had been present at the surrender meeting, and 13 other Cowessess band
members supported Gaddie’s version of events. The band members stated that
part of the agreement arrived at between the Indians and Graham was that all
improvements on surrendered land were to be paid, and that no mention had
been made that Gaddie would not be paid for his improvements. Graham
continued to deny Gaddie’s claim, and he added that, had Gaddie demanded
compensation in front of band members, and had Graham agreed to it, the
Indians would never have consented to the surrender, because they knew his
claim was unreasonable. Graham maintained the position that Gaddie had
been amply repaid for his work on the slough, but, in the spring of 1909, after
Gaddie had acknowledged having personally benefited from the work,
officials agreed to pay him $250 for his improvements. Also, Zac LeRat was
paid a small amount for his work on the surrendered land.

In 1911, a delegation of Indians went by rail to Ottawa to present
grievances to the government. Representing Cowessess were Alex Gaddie, who
acted as interpreter, as well as Louis O’Soup and Loud Voice, neither of whom
had been present at the surrender. The Cowessess delegates wanted
information on the amount of money that had been paid for the land which
had already been sold and on details of the expenses, but they did not
question the legitimacy of the surrender. The Superintendent General, Frank
Oliver, provided a written statement of the accounts.

Shortly after the delegates returned to their reserves, Barrister H.W.
MacDonald of Broadview made inquiries on the Band’s behalf in respect of
the department’s explanation of the land-sale proceeds. Again, no concerns
were raised about the surrender itself. In 1921, another barrister, G.C. Neff
from Grenfell, wrote to the department on behalf of the Cowessess Band,
stating that the Indians were dissatisfied with the interest they were receiving
and claiming they had been told at the time of the surrender that each would
receive around $50 per year. The Band’s lawyer, however, raised no complaint
about the surrender itself. Although there is nothing on the record in
response to this inquiry by Neff, there are also no other references to an
understanding by band members that they were promised $50 per person
annually.
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PART III

ISSUES

In this report, the Indian Claims Commission is inquiring into three questions
concerning the issue of the Crown’s pre-surrender fiduciary duty:

1 Relative to the January 29, 1907, surrender of a portion of IR 73:

(a) What was Canada’s pre-surrender fiduciary duty? 

(b) Did Canada breach its pre-surrender fiduciary duty?
(c) Does Canada owe an outstanding lawful obligation to the Cow-

essess First Nation as a result of the answer to questions 1(a) or
1(b) above?
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PART IV

ANALYSIS

REASONS OF COMMISSIONER PURDY AND COMMISSIONER DICKSON-
GILMORE

The Indian Claims Commission’s inquiry into the 1907 Cowessess First
Nation’s surrender, commencing in 1996, was divided into two phases by
agreement of the parties. The panel for phase I addressed the allegation of a
breach of the 1906 Indian Act10 surrender provisions; its 2001 report
recommended that the Government of Canada accept the Cowessess First
Nation’s specific claim for negotiation. When the government declined to
accept the ICC’s recommendation in 2002, the Commission agreed in October
of that year to proceed with phase II of the inquiry, addressing the First
Nation’s allegation that the Crown breached its fiduciary duty when taking the
1907 surrender.

The present phase II of this inquiry must be distinguished from phase I on
a number of points. No members of the panel for phase II were on the panel
for phase I. Further, the record for phase II, apart from four recent reports
submitted by the First Nation, is the 1999 record produced for phase I. We
regret that the record is deficient with regard to several questions relevant to
the issue of fiduciary duty. It is entirely possible that no better evidence exists
which would have aided our inquiry; nevertheless, it is important to note that
our findings are informed by a record that contains serious gaps in
information relevant to the Crown’s fiduciary duty. The record is also
problematic in that some of the Crown’s historical documents provide
information about the Crooked Lake Agency bands in general, without clearly
distinguishing the Cowessess Band from the others, making it difficult to

10 It should be noted that although the date of the surrender vote is January 29, 1907, the statute in force at the
time was the Indian Act, RSC 1886, c. 43, and not the Indian Act, RSC 1906, c. 81. The consolidated acts of
1906 were not proclaimed until January 31, 1907. Therefore, the relevant act in force for the date of the
surrender is the 1886 Act and the relevant act in force for the required Order in Council to give effect to the
surrender is the 1906 Act. The surrender provisions of the 1886 Act are s. 39, as opposed to s. 49 of the 1906
Act. Phase I of this inquiry proceeded under the mistaken impression that the 1906 Act was in force. Although
the relevant sections of the 1886 and 1906 Acts are paragraphed differently, the requirements are identical. 
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extrapolate evidence material to the Cowessess claim in particular. A final
evidentiary concern arises from the First Nation’s decision not to hold a
second community session, relying instead on the transcript of the March
1998 community session in phase I. This decision was made for valid reasons;
nevertheless, it is important to note that this panel did not have an opportunity
to hear the community’s evidence and to ask questions specifically related to
the issue of fiduciary duty. Although this report draws upon the transcript of
the 1998 community session where possible, the panel’s ability to assess the
Elders’ evidence is constrained by not having been present to hear their
testimony.

For the reasons that follow, we find that the Cowessess First Nation has not
established that the Crown breached its fiduciary duty to the First Nation when
it took a surrender of the southern portion of IR 73 in 1907. 

Phase I: Did Canada Comply with the Indian Act?
To assist the reader unfamiliar with phase I of this inquiry, we shall begin with
a brief overview of the findings of the previous panel on the question of
compliance with the Indian Act. Those findings are not disturbed by our
findings on the question of the pre-surrender fiduciary duty. In other words,
the Commission’s recommendation that Canada negotiate the claim of the
Cowessess First Nation on the basis of the Crown’s breach of the Indian Act
remains unchanged.

The first phase of the inquiry, which dealt with the question of whether the
1907 surrender met the requirements of the Indian Act, is found in the
Commission’s report Cowessess First Nation: 1907 Surrender Inquiry
(Ottawa, March 2001), reported (2001) 14 ICCP 223. The response of the
Minister of Indian Affairs and Northern Development to the ICC’s report is at
(2002) 15 ICCP 376. The issues in phase I centred on the interpretation of the
surrender provisions of the 1906 Indian Act – specifically, whether the
majority required for a surrender was a majority of eligible voters actually
voting or a majority of eligible voters in attendance at a surrender meeting,
whether or not they voted. The second and third issues required the
Commission to determine how many eligible voters attended the Cowessess
surrender meeting of January 29, 1907, and whether a majority of the eligible
voting members assented to a surrender within the requirements of the
Indian Act.

The panel in phase I decided that the required majority was the one that
best protected the interests of the entire band with respect to its commonly
held land, and it preferred the consent of a larger number of band members
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over a smaller number. The phase I panel decided that the majority required
for a valid surrender under the Indian Act was a majority of eligible voters
present at a surrender meeting, not a majority of eligible voters who voted.11

On the second issue, the phase I panel concluded that at least 30 eligible
voters attended the surrender meeting,12 one more than the 29 who actually
voted. On the third issue, it concluded that the surrender failed because a
majority was not achieved with a vote of 15 out of 30 in favour of surrender.13

In other words, the eligible voter who attended but abstained from voting was
counted to determine the quorum, the effect of which was to count the
abstention as a vote against surrender. Given the finding that 30 eligible voters
attended the meeting and only 15 voted in favour, the surrender would have
failed regardless of the validity of the vote cast by a person identified in the
minutes as “Nap Delorme.” Consequently, it was unnecessary for the phase I
panel to make a determination concerning his identity.

Phase II: Did Canada Breach Its Pre-surrender Fiduciary Duty?
The phase II panel is required to consider the nature of Canada’s fiduciary
duty to the First Nation prior to the surrender vote; whether that duty was
breached; and whether Canada accordingly owes an outstanding lawful
obligation to the First Nation. An examination of the Crown’s fiduciary duty in
the context of a surrender requires, in addition to reviewing the history of the
band and its reserve, a careful look at the period of time from the first
discussions on surrendering reserve land – whether these were initiated by
the band, the Crown, or a third party – up to and including the surrender
meeting, vote, and execution of the surrender documents. 

In addition, the “pre-surrender” period for a given surrender necessarily
includes not only the period leading up to the surrender vote but also, where
the vote favoured surrender, the period between the vote and the subsequent
acceptance or refusal of the surrender by the Governor in Council, pursuant
to the Indian Act requirement.14 We recognize that the previous panel, in its
decision in phase I of this inquiry, held that the Band did not vote to surrender
the lands in question. However, in 1907, Canada treated the proposed
surrender as having been assented to by the Band, and it was subsequently

11 ICC, Cowessess First Nation: 1907 Surrender Inquiry (Ottawa, March 2001), reported (2001) 14 ICCP 223
at 263.

12 ICC, Cowessess First Nation: 1907 Surrender Inquiry (Ottawa, March 2001), reported (2001) 14 ICCP 223
at 270, 272.

13 ICC, Cowessess First Nation: 1907 Surrender Inquiry (Ottawa, March 2001), reported (2001) 14 ICCP 223
at 270.

14 Indian Act, RSC 1886, c. 43. s. 39
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accepted as such by the Governor in Council. In order to address the nature of
the duty that would have been owed by Canada to the First Nation over that
post-vote period, we are required to make an assumption, for that portion of
the analysis, that the Band voted in favour of the surrender.

For the purpose of phase II of this inquiry, the following section of the
1886 Indian Act, as amended in 1906, is relevant:

70. The Governor in Council may, subject to the provisions of this Act, direct how,
and in what manner and by whom, the moneys arising from the disposal of Indian
lands, ..... for the benefit of Indians (with the exception of such sum, not
exceeding fifty percent of the proceeds of any lands .... as is agreed at the time
of the surrender to be paid to the members of the band interested therein),
shall be invested from time to time, ..... and he may provide for the general
management of such moneys, and direct what percentage or proportion thereof
shall be set apart, from time to time, to cover the cost of and incidental to the
management of reserves, lands, property and moneys .... and may authorize and
direct the expenditure of such moneys for surveys, for compensation to
Indians for improvements or any interest they have in lands taken from them
... 15

At the oral hearing into phase II, the panel confirmed the parties’ earlier
agreement that for the purpose of phase II, evidence related to “Nap
Delorme” could be used to make arguments on the Crown’s fiduciary duty.
The panel further confirmed that Canada’s previous counsel had reserved the
right to object in future should the Commission re-open the inquiry into the
identity of “Nap Delorme.”16 Canada’s written submissions in phase II also
assert that “the number of eligible voters at the 1907 surrender meeting was
dealt with in Phase I, including the issue of the identity of a ‘Nap Delorme.’”17

The Indian Claims Commission has, many times, considered the question
of the Crown’s fiduciary duty to First Nations in the context of reserve land
surrenders.18 We shall, therefore, confine our analysis to the leading court
decision on the pre-surrender fiduciary duty, Blueberry River v. Canada

15 Indian Act, RSC 1886, c. 43, s. 70, as am by An Act to Amend the Indian Act, S.C. 1906, c. 20, s. 1. Emphasis
added.

16 ICC Transcript, September 21, 2004 (p. 13, Commissioner S. Purdy). 
17 Written Submission on Behalf of the Government of Canada, August 6, 2004, p. 5.
18 The pertinent ICC reports are Kahkewistahaw First Nation: 1907 Reserve Land Surrender Inquiry (Ottawa,

February 1997), reported (1998) 8 ICCP 3; Moosomin First Nation: 1909 Reserve Land Surrender Inquiry
(Ottawa, March 1997), reported (1998) 8 ICCP 101; The Key First Nation: 1909 Surrender Inquiry (Ottawa,
March 2000), reported (2000) 13 ICCP 3; Duncan’s First Nation: 1928 Surrender Inquiry (Ottawa,
September 1999), reported (2000) 12 ICCP 53; Chippewas of Kettle and Stony Point First Nation: 1927
Surrender Inquiry (Ottawa, March 1997), reported (1998) 8 ICCP 209; Sumas Indian Band: 1919 Indian
Reserve 7 Surrender Inquiry (Ottawa, August 1997), reported (1998) 8 ICCP 281; and Canupawakpa Dakota
First Nation: Turtle Mountain Surrender Inquiry (Ottawa, July 2003), reported (2004) 17 ICCP 263. 
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(Department of Indian Affairs and Northern Development),19 which is
referred to as Apsassin. Both parties acknowledge the Apsassin case in their
arguments; the First Nation, however, takes a more expansive view than
Canada of the Crown’s pre-surrender fiduciary duty by also relying on the
Supreme Court of Canada decision, Wewaykum Indian Band v. Canada.20

Accordingly, we shall also comment on the relevance of this decision to the
claim. Our colleague discusses the Haida Nation21 and Mikisew Cree First
Nation22 decisions in his reasons. However, as both judgments of the
Supreme Court of Canada were released following the parties’ arguments in
this inquiry, we will refrain from commenting on their relevance, if any, to a
claim concerning pre-surrender fiduciary duty. 

Pre-Surrender Fiduciary Duty: Apsassin
In Apsassin, the Beaver Band in 1940 surrendered the mineral rights to IR
172 in trust “to lease” for its benefit. In 1945, the Band surrendered all of IR
172 “to sell for sale or lease.” Three years later, the Department of Indian
Affairs (DIA) transferred the surrendered land to the Director of the Veterans’
Land Act (DVLA) to be used for the settlement of veterans returning from
World War II.  In what the Supreme Court of Canada described as
“inadvertence,” the DIA also transferred the mineral rights; however, the
lands were later found to contain deposits of oil and gas. The Beaver Band
sought a declaration that the surrender was invalid on the grounds that the
Crown had, among other things, breached its fiduciary duty to the Band. With
respect to the Crown’s pre-surrender fiduciary duty, the two judges who wrote
opinions differed in their approaches but agreed that, with regard to the
surrender itself, the Crown had discharged its duties. Both Gonthier and
McLachlin JJ saw the Indian Act’s purpose in requiring valid band consent
and Crown consent to a surrender as achieving a balance between a First
Nation’s autonomy and the Crown’s role as protector.

In the circumstances of a band’s reserve land and a proposal to surrender
the land, Madam Justice McLachlin analyzed the Crown’s pre-surrender
fiduciary duties from two perspectives: first, whether the Indian Act imposed
a duty on the Crown to prevent the surrender of the reserve; and, second,
whether the circumstances of the case gave rise to a fiduciary duty on the

19 Blueberry River Indian Band v. Canada (Department of Indian Affairs and Northern Development),
[1995] 4 SCR 344 (sub nom. Apsassin).

20 Wewaykum Indian Band v. Canada, [2002] 4 SCR 245.
21 Haida Nation v. British Columbia (Minister of Forests), [2004] 3 SCR 511.
22 Mikisew Cree First Nation v. Canada (Minister of Heritage), [2005] 3 SCR 388.
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Crown with respect to the surrender. On the first question, she expressed the
view that 

the Indian Act’s provisions for surrender of band reserves strikes a balance
between the two extremes of autonomy and protection. The band’s consent was
required to surrender its reserve. Without that consent the reserve could not be
sold. But the Crown, through the Governor in Council, was also required to
consent to the surrender. The purpose of the requirement of Crown consent was
not to substitute the Crown’s decision for that of the band, but to prevent
exploitation. As Dickson J. characterized it in Guerin (at p. 383):

The purpose of this surrender requirement is clearly to interpose the
Crown between the Indians and prospective purchasers or lessees of their
land, so as to prevent the Indians from being exploited.

It follows that under the Indian Act, the Band had the right to decide whether to
surrender the reserve, and its decision was to be respected. At the same time, if the
Band’s decision was foolish or improvident – a decision that constituted
exploitation – the Crown could refuse to consent. In short, the Crown’s obligation
was limited to preventing exploitative bargains.23

Madam Justice McLachlin limited the Crown’s duty in a pre-surrender
context to withholding the consent required by the Indian Act where the
surrender was exploitative. In the circumstances of Apsassin, she found that
the surrender of the reserve, when viewed from the perspective of the Band,
made good sense.24 

She then went on to consider the second question, “whether on the
particular facts of this case a fiduciary relationship was superimposed on the
regime for alienation of Indian lands contemplated by the Indian Act.”25 On
the facts of Apsassin, McLachlin J decided that there was no need to
superimpose a fiduciary obligation on the Crown leading up to the surrender.
Although the Band “trusted the Crown to provide it with information as to its
options and their foreseeable consequences”26 in relation to both the
surrender of the reserve and the acquisition of new reserves better suited to
its chosen way of life of hunting and trapping, the evidence did “not support

23 Blueberry River Indian Band v. Canada (Department of Indian Affairs and Northern Development),
[1995] 4 SCR 344 at 370–71 (sub nom. Apsassin), McLachlin J. 

24 Blueberry River Indian Band v. Canada (Department of Indian Affairs and Northern Development),
[1995] 4 SCR 344 at 371 (sub nom. Apsassin), McLachlin J. 

25 Blueberry River Indian Band v. Canada (Department of Indian Affairs and Northern Development),
[1995] 4 SCR 344 at 371 (sub nom. Apsassin), McLachlin J. 

26 Blueberry River Indian Band v. Canada (Department of Indian Affairs and Northern Development),
[1995] 4 SCR 344 at 372 (sub nom. Apsassin), McLachlin J. 
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the contention that the Band abnegated or entrusted its power of decision
over the surrender of the reserve to the Crown.”27

Mr Justice Gonthier in Apsassin preferred an intention-based approach,
which meant examining the understanding and intention of the band
members at the time, “in order to give effect to the true purpose of the
dealings”:

As McLachlin J. observes, the law treats aboriginal peoples as autonomous actors
with respect to the acquisition and surrender of their lands, and for this reason,
their decisions must be respected and honoured. It is therefore preferable to rely
on the understanding and intention of the Band members ... In my view, when
determining the legal effect of dealings between aboriginal peoples and the Crown
relating to reserve lands, the sui generis nature of aboriginal title requires courts
to go beyond the usual restrictions imposed by the common law, in order to give
effect to the true purpose of the dealings.28

Gonthier J emphasized that the Beaver Band understood that, by agreeing to
the surrender, the Band would be transferring all its rights in the reserve to
the Crown in trust, that the Crown would sell or lease the land for the benefit
of the Band, and that the money would be used to purchase better reserve
sites, which had already been identified by the Band. He also pointed to the
Band’s intention, as evidenced by the terms of the 1945 surrender instrument,
stating: 

I would be reluctant to give effect to this surrender variation if I thought that the
Band’s understanding of its terms had been inadequate, or if the conduct of the
Crown had somehow tainted the dealings in a manner which made it unsafe to rely
on the Band’s understanding and intention.29 

Mr Justice Gonthier did not elaborate on what he meant by “tainted
dealings” and, to date, there has been little judicial interpretation of the term.
In Chippewas of Kettle and Stony Point v. Canada (Attorney General), Mr
Justice Laskin of the Ontario Court of Appeal found that the presence of the
prospective purchaser at the surrender meeting, bearing cash and offering to
pay a bonus to each voting member, did not affect the validity of the surrender.
In applying Apsassin, Mr Justice Laskin concluded that there was no evidence

27 Blueberry River Indian Band v. Canada (Department of Indian Affairs and Northern Development),
[1995] 4 SCR 344 at 372 (sub nom. Apsassin), McLachlin J.

28 Blueberry River Indian Band v. Canada (Department of Indian Affairs and Northern Development),
[1995] 4 SCR 344 at 358–59 (sub nom. Apsassin), Gonthier J. Emphasis added.

29 Blueberry River Indian Band v. Canada (Department of Indian Affairs and Northern Development),
[1995] 4 SCR 344 at 362 (sub nom. Apsassin), Gonthier J.
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in this case that the cash payments, “in the words of McLachlin J, vitiated the
‘true intent’ or the ‘free and informed consent’ of the Band or, in the words of
Gonthier J, ‘made it unsafe to rely on the Band’s understanding and
intention.’”30The decision, however, did not deal with the plaintiff’s further
claim that the Crown breached its fiduciary duty by permitting a third-party
purchaser to offer a bonus that was tantamount to a bribe, resulting in
exploitation or tainted dealings. Mr Justice Laskin commented that, at trial,
such circumstances “may afford grounds for the Band to make out a case of
breach of fiduciary duty,”31 but he did not elaborate further.

Although McLachlin and Gonthier JJ differed in approach, they were of the
same mind on one important principle – that bands are assumed to be
competent and capable decision-makers whose decisions are to be respected
and honoured, except where there are circumstances indicating that this
assumption is incorrect. 

The Commission has been guided in previous inquiries by the four criteria
established in Apsassin for determining whether the Crown breached its pre-
surrender fiduciary duty:

where a Band’s understanding of the terms of the surrender is inadequate; where
the conduct of the Crown has tainted the dealings in a manner that makes it unsafe
to rely on the Band’s understanding and intention; where the Band has abnegated
its decision-making authority in favour of the Crown; and where the surrender is so
foolish or improvident that it must be considered to be exploitative.32 

More recently, the Supreme Court considered the general nature of the
fiduciary duty owed to Aboriginal peoples in Wewaykum Indian Band v.
Canada.33 In Wewaykum, two non-treaty bands in British Columbia claimed
each other’s reserve land, both asserting that they would have held the two
reserves to the exclusion of the other had it not been for breaches of fiduciary
duty by the Crown. Mr Justice Binnie described the issue in Wewaykum as
defining the scope of the Crown’s fiduciary duty in respect of “a government
program to create reserves in what was not part of the ‘traditional tribal
lands.’”34 In other words, the case concerned the Crown’s fiduciary duty
during the pre-reserve period when the Crown was in the process of creating
reserves.

30 Chippewas of Kettle and Stony Point v. Canada (Attorney General) (1996), 31 OR 3rd 97 at 106 (Ont. CA).
31 Chippewas of Kettle and Stony Point v. Canada (Attorney General) (1996), 31 OR 3rd 97 at 106 (Ont. CA).
32 ICC: The Key First Nation: 1909 Surrender Inquiry (Ottawa, March 2000), reported (2000) 13 ICCP 3 at 95.
33 Wewaykum Indian Band v. Canada, [2002] 4 SCR 245. 
34 Wewaykum Indian Band v. Canada, [2002] 4 SCR 245 at 284. Emphasis in the original.
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The Wewaykum decision moves beyond the facts before the court – pre-
reserve creation –and sets out some general propositions on the Crown’s
fiduciary duty related to reserve land.35 Mr Justice Binnie first looks at the
Crown’s fiduciary duty after a reserve is created, when “the content of the
Crown’s fiduciary duty expands to include the protection and preservation of
the band’s quasi-proprietary interest in the reserve from exploitation.”36 A
proposal to expropriate reserve land for a hydroelectric project, for example,
would trigger this duty. The band alone would have no authority to withhold
its consent and would have to rely completely on the Crown to protect its legal
interests from exploitation by the expropriating authority.37

The second scenario described by Binnie J occurs at the time of reserve
disposition, when “the content of the fiduciary duty may change (e.g. to
include the implementation of the wishes of the band members).”38 Of
particular interest to the claim before us is the fact that Mr Justice Binnie
quotes with approval Madam Justice McLachlin’s statement in Apsassin that
the band has a right to decide whether to surrender its reserve, that its
decision is to be respected, and that only if the decision were “foolish or
improvident – a decision that constituted exploitation,”39 should the Crown
refuse to consent. Mr Justice Binnie also finds Madam Justice Wilson’s
statements on the fiduciary duty in the 1984 surrender case, Guerin v. The
Queen,40 to be consistent with McLachlin J’s conclusion that, in a pre-
surrender context, the Crown’s duty is limited to preventing exploitative
bargains:

 Wilson J.’s comments should be taken to mean that ordinary diligence must be
used by the Crown to avoid invasion or destruction of the band’s quasi-property
interest by an exploitative bargain with third parties or, indeed, exploitation by the
Crown itself.41

Mr Justice Binnie declines to comment on the post-surrender fiduciary
duty of the Crown; however, the surrender instruments in use in the early
1900s are clear that the Crown assumes decision-making authority to dispose
of the land and must, as a fiduciary with the unilateral power to conduct the

35 Such comments not directly related to the facts of a case are “obiter dicta.”
36 Wewaykum Indian Band v. Canada, [2002] 4 SCR 245 at 290.
37 The fiduciary duty in the context of expropriation of reserve land is examined in Osoyoos Indian Band v.

Oliver (Town), [2001] 3 SCR 746. See also ICC, Alexis First Nation: TransAlta Utilities Rights of Way
Inquiry (Ottawa, March 2003), reported (2004) 17 ICCP 21.

38 Wewaykum Indian Band v. Canada, [2002] 4 SCR 245 at 295.
39 Wewaykum Indian Band v. Canada, [2002] 4 SCR 245 at 295–96.
40 Guerin v. The Queen, [1984] 2 SCR 335.
41 Wewaykum Indian Band v. Canada, [2002] 4 SCR 245 at 296.
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sale or lease, exercise that power or discretion solely for the benefit of the
band. 

We agree with Canada that the leading case on the Crown’s pre-surrender
fiduciary duty remains Apsassin, and it is this case that will be applied to the
facts of the Cowessess claim. Wewaykum, although not inconsistent with
Apsassin, dealt with different facts – namely, the nature of the Crown’s
fiduciary duty in the period before reserves were created. What is instructive,
however, is that Mr Justice Binnie in Wewaykum approves of Madam Justice
McLachlin’s approach in Apsassin.

The Test to Be Applied
Canada submits that, based on Apsassin, the “guiding principle” is
established “that aboriginal peoples are independent actors and their
decisions with respect to the surrender of their lands are to be respected and
honoured.”42 Canada further argues that its pre-surrender fiduciary duty was
limited to

(a) not consenting to an exploitative bargain, (b) not engaging in tainted dealings
so as to subvert the Band’s understanding and intention regarding the surrender,
and (c) if the Band had ceded its decision-making authority to the Crown, Canada
could have an additional duty to exercise the ceded power with loyalty, care, and
solely for the benefit of the Band.43 

The First Nation submits that, in accordance with Apsassin and Wewaykum,
in a surrender situation, the Crown had to 

(1) act in the best interests of the Band and place the Band’s interest in the subject
reserve ahead of all others; (2) provide the Band with full disclosure of the terms
and foreseeable consequences of the proposed surrender in order that the voting
members of the Band have an adequate understanding thereof and can make an
informed decision on the surrender question; (3) subject to paragraph 4 below,
respect the decision-making authority of the Band concerning the surrender
question and not seek to undermine, circumvent or overpower that authority; (4)
consider whether the foreseeable consequences of the proposed surrender would
be foolish and improvident of the Band’s interests (i.e. exploitative), and if so,
withhold the required consent of the Crown to the proposed surrender.44

 Although the parties’ descriptions of the fiduciary duty of the Crown in a
pre-surrender situation overlap, the First Nation casts a wider net than

42 Written Submission on Behalf of the Government of Canada, August 6, 2004, p. 6.
43 Written Submission on Behalf of the Government of Canada, August 6, 2004, p. 1.
44 Written Submission on Behalf of the Cowessess First Nation, June 30, 2004, pp. 6–7.
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Canada. It focuses almost exclusively on the conduct of the Crown, while
minimizing both the knowledge and understanding of the band members. As
we have stated, the appropriate test for the Crown’s pre-surrender fiduciary
duty remains the Apsassin test. As such, we shall address the following four
major areas of inquiry undertaken in the Apsassin case to determine if the
Crown breached its fiduciary duty:

1 whether the Cowessess Band’s understanding of the proposed
surrender was inadequate; 

2 whether the conduct of the Crown has tainted the dealings in a man-
ner that makes it unsafe to rely on the Band’s understanding and
intention; 

3 whether the Band abnegated its decision-making authority in favour
of the Crown; and 

4 on the assumption that the Band voted in favour of surrender,45

whether the Band’s surrender was so foolish or improvident that it
must be considered to be exploitative. 

The Band’s Understanding of the Proposed Surrender 
In Apsassin, Gonthier J focused on the question of whether the Beaver Band
understood that it was giving up forever its claim to IR 172. In the
circumstances of this inquiry, the question which must be considered is
whether the Cowessess Band understood that, in consenting to the surrender,
it would be giving up forever all claim it had to the 33 southernmost sections
of land in IR 73, which included most of its hay lands. If the Band understood
the transaction as well as its permanency and then voted in favour of
surrender, the Crown would have a corresponding duty, as affirmed by
Apsassin and Wewaykum, to respect the intention and wishes of the Band.

The Surrender Itself
We have little on the record from the perspective of the Cowessess Band,
including Elders’ testimony, to assist us in knowing whether their ancestors in
1907 understood the meaning and outcome of the surrender. 

45 As stated earlier, for the portion of the analysis covering the period between the vote and the subsequent
acceptance or refusal of the surrender by the Governor in Council, we must assume that the Band voted in
favour of the surrender.
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We do have, however, a written record of the meetings at which the
surrender was discussed. Inspector William Graham met with the Cowessess
Band twice, the first time on January 21, 1907, and then eight days later on
January 29, 1907. 

At the first meeting, on January 21, both Inspector Graham and Indian
Agent Matthew Millar were present, as well as interpreter Peter Hourie. The
minutes as recorded by Agent Millar state:

The meeting was called for the purpose of considering a proposition for the
surrender of a portion of their lands being on the south side of the Reserve –
notice of which had been given through the Chief Joe LeRat and Headman Ambrose
Delorme.

Roll being called the following being present answered to their names. 
Mr. Inspector Graham then addressed all present at length explaining the

terms of the agreement which had been made by the Department and which was
now submitted to them to decide and vote either for acceptance of the proposition
or rejection as they may determine by their votes.
[Illegible word.] Chief Joe LeRat then spoke and said that he thought the terms of
the proposition had been well explained and that they understood it. Mr. Graham
told them that he would be pleased to answer any question or make any further
explenation [sic] they could suggest – and wanted them to take plenty of time
before reaching a decision. Meeting adjourned till Tuesday January 29th to meet
again at the same place.46 

There is no evidence of a vote taken at the January 21 meeting, and,
although there is disagreement about the illegible word, it is impossible to say
what it is. The First Nation submits that the faint marking is probably the word
“Refused.”47 Canada disagrees and, in its written submissions, states that the
word “is not clear on the document, and certainly does not logically follow
given the content of the next paragraph.”48 Counsel for Canada goes on to
state that “[t]he recorded instruction to take plenty of time to reach a
decision, and the use of the word ‘adjourned’, coupled with the Chief’s
comments regarding their understanding of the proposition, leads to the
conclusion that the surrender was proposed and explained, and the meeting
adjourned for further discussion amongst Band members.”49 We note that,
even if the illegible word was “Refused,” another possible explanation is that
the band members were asked but refused to take a vote at that meeting. The

46 Broadview Area Minute Book, Reserve No. 73 – Crooked Lake Agency, Minutes of Council, January 21, 1907
(ICC Exhibit 1, p. 54).

47 Written Submission on Behalf of the Cowessess First Nation, June 30, 2004, p. 27.
48 Written Submission on Behalf of the Government of Canada, August 6, 2004, p. 29.
49 Written Submission on Behalf of the Government of Canada, August 6, 2004, p. 29.
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minute books of Cowessess Band indicate that the Indian agents, from Allan
McDonald through to Matthew Millar, were conscientious in recording votes,
always by name and often by number. The record also indicates that Inspector
Graham did take votes at the initial meetings with the Ochapowace and
Kahkewistahaw bands and did record their results, although they rejected
surrender. Thus, it would seem logical, in the absence of any evidence
pressing an alternative explanation, that had Graham taken a vote on January
21, he would have recorded the outcome. We agree with Canada’s counsel,
therefore, that no vote was taken at the meeting of January 21. Instead,
officials discussed the surrender proposal with the Band and agreed to return
for a second meeting on January 29. 

In any event, the record of Chief LeRat’s statements at the meeting indicates
that the band members did in fact understand the procedure and the
surrender proposal. The minutes of the surrender meeting eight days later
also refer to the “Adjourned meeting,” adding that the second meeting on
January 29 was held “for the further consideration of an agreement for the
surrender,” and that “Mr. Graham again carefully made further explanation of
the matter under consideration.”50

The Band’s Knowledge of the Importance of the Land
The next question to be considered is whether the Cowessess Band
understood the importance of the reserve land proposed for surrender. There
is considerable evidence in the written record that attests to the success of the
Cowessess band members as farmers relative to the other Crooked Lake
Agency bands.51 This evidence points to a Band that was capable of
appreciating its circumstances and making decisions in its own best interests.
The Cowessess Band was considered by Crown officials to be more
progressive than other bands; as early as 1891, Inspector of Indian Agencies
T.P. Wadsworth wrote that the Cowessess Band 

differs somewhat from other bands from the fact that within it are found the
opposite sides of life, riches and poverty (both viewed from an Indian standpoint).

50 Broadview Area Minute Book, Reserve No. 73 – Crooked Lake Agency, Minutes of Council, January 21, 1907
(ICC Exhibit 1, p. 55).

51 A note here about the record assembled for this inquiry and about references within the documents to the
Crooked Lake reserves, Crooked Lake Band, or the Crooked Lake Agency. The Cowessess Band was one
reserve among four that made up the Crooked Lake Agency, the other three being Sakimay, Kahkewistahaw,
and Ochapowace. Some of the documents from the field by the agents, inspectors, and superintendents refer to
the agency as a whole and not only to Cowessess; in other documents, the agents note the particulars of the
ancestry, population, social development, and economic progress of each band or state if one band is an
exception to the others. Where possible and appropriate to the subject, we have relied on references to the
Cowessess Band alone.
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The former state is unique in Indian life now-a-days, while the latter is generally
chronic.52

Cowessess was chosen to house the Agency’s buildings, including the gristmill,
farm instructor’s house, horse stable, implement shed, warehouse, and
carpenter shop, blacksmith shop, and cow stable.53 By 1896, Inspector A.
McGibbon was able to report that the Cowessess reserve, “owing to its central
position, the agency buildings being on it, has made greater advancement than
any of the others, especially in farming.”54

From the beginning of its settlement on the reserve, the Cowessess Band
kept stock, both cattle and horses, in addition to farming. Stock-raising was
encouraged by the Crown, as it was felt that some of the reserve was well
suited to it, particularly because the southern portion was largely wild hay
surrounding sloughs. By 1892, Agent McDonald had noted the band
members’ progress and that, as a result of their agricultural pursuits, they
would be able to pay off their debts and build better homes for themselves.55 

Indian Agent McDonald paid particular attention to the need for all the
Crooked Lake Agency bands to learn how to gather and store hay for the
winter – an essential practice if stock was to be overwintered in good
condition. The year 1893 was a bad one, with McDonald noting that the bands
had lost 80 head of cattle owing to an exceptionally severe winter, with snow
so deep the Indians could not bring the hay home from the prairies.56 He was
able to report that, by the next year, they had made advancements in the care
of their stock, which he would be careful to promote.57 In 1895, the Band
needed to go to the Leech Lake reserve to cut hay, because a prairie fire
during the summer had destroyed the wild hay in the southern part of the
reserve.58 

In August 1899, the Cowessess Band was described as being the “banner
band of the agency.”59 All the agents on record up to the time of the surrender

52 T.P. Wadsworth, Inspector of Indian Agencies, to the Superintendent General of Indian Affairs (SGIA),
September 26, 1891, Canada, Annual Report of the Department of Indian Affairs for the Year Ended 31st
December 1891, 142 (ICC Exhibit 5, p. 102).

53 A. McGibbon, Inspector of Indian Agencies, to the SGIA, September 21, 1896, Canada, Annual Report of the
Department of Indian Affairs for the Year Ended 30th June 1896, 224–26 (ICC Exhibit 5, p. 203).

54 A. McGibbon, Inspector of Indian Agencies, to the SGIA, September 21, 1896, Canada, Annual Report of the
Department of Indian Affairs for the Year Ended 30th June 1896, 224–26 (ICC Exhibit 5, p. 203).

55 A. McDonald, Indian Agent, to the SGIA, July 30, 1892, Canada, Annual Report of the Department of Indian
Affairs for the Year Ended 31st December 1892, 158 (ICC Exhibit 5, p. 132).

56 A. McDonald, Indian Agent, to the SGIA, July 31, 1893, Canada, Annual Report of the Department of Indian
Affairs for the Year Ended 30th June 1893, 64 (ICC Exhibit 5, p. 148).

57 A. McDonald, Indian Agent, to the SGIA, July 20, 1894, Canada, Annual Report of the Department of Indian
Affairs for the Year Ended 30th June 1894, 63 (ICC Exhibit 5, p. 166).

58 A. McDonald, Indian Agent, to the SGIA, July 20, 1895, Canada, Annual Report of the Department of Indian
Affairs for the Year Ended 30th June 1895, 96 (ICC Exhibit 5, p. 190).
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– Allan McDonald, John P. Wright, Magnus Begg, and Matthew Millar – noted
the progress made by the Cowessess Band in its ability to become self-
sufficient through agriculture. Band members would also have known difficult
years when there were crop failures. In addition, after losing most of their hay
lands once again to fire in June 1900,60 the Band knew the consequences of
not having ready access to hay from the south.

One of the few negative observations about the Crooked Lake Agency
comes from William Graham, the newly appointed Inspector at Balcarres. In
his 1905 annual report about the agency to Frank Pedley, Deputy
Superintendent General of Indian Affairs, Graham reported that “the losses of
cattle during the winter 1903–04 were heavy, and I cannot attribute part of
this heavy loss to anything but shortage of hay and poor feeding by the
Indians. During the winter of 1904–05 these Indians had ample provision in
the way of hay for their stock, and the loss amounted to practically nothing.”61

After describing the poor condition of the houses on Kahkewistahaw and
Ochapowace compared to Cowessess and Sakimay, Graham concluded:

Speaking generally, the Indians of this agency are not doing as well as they should.
There are a great many able-bodied men on the reserves who are leading a hand-
to-mouth existence by selling wood and hay and who could, if they desired[,] have
the best farms in the territories. The land is lying idle. Cowessess band has one of
the best farming reserves in the country. The Indians are not making use of the
horses and machinery they have.62

Graham’s remarks do not indicate that he was singling out the Cowessess
Band for criticism. Although he mentioned the high quality of the Cowessess
farm land, his statements about “the Indians” appear to reflect his opinion of
the progress of all four agency bands.

In his first annual report after becoming Indian Agent, Matthew Millar
reported in 1905 that “about one half [of] the Indians in [the Cowessess]
band carry on farming and cattle-raising more or less systematically; some of
these have from two to four good work horses each, and the machinery

59 Alex McGibbon, Inspector of Indian Agencies, to the SGIA, August 18, 1899, Canada, Annual Report of the
Department of Indian Affairs for the Year Ended June 30, 1899, 197 (ICC Exhibit 5, p. 274).

60 John P. Wright, Indian Agent, to the SGIA, July 27, 1900, Canada, Annual Report of the Department of Indian
Affairs for the Year Ended June 30, 1900, 150 (ICC Exhibit 5, p. 308). 

61 W.M. Graham, Inspector of Indian Agencies, to Frank Pedley, Deputy Superintendent General of Indian Affairs
(DSGIA), October 3, 1905, Canada, Annual Report of the Department of Indian Affairs for the Year Ended
June 30, 1905, 185 (ICC Exhibit 5, p. 439).

62 W.M. Graham, Inspector of Indian Agencies, to Frank Pedley, DSGIA, October 3, 1905, Canada, Annual Report
of the Department of Indian Affairs for the Year Ended June 30, 1905, 185–86 (ICC Exhibit 5, pp. 439–40).
Emphasis added.
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requisite for farm work. They add to their incomes by the sale of wood and
hay.”63

Why the Cowessess Band was more progressive and successful than any of
the other Crooked Lake Agency bands is uncertain. What we do know from the
record is that, at the end of the 1800s, the majority of the Indians of the
Ochapowace and Kahkewistahaw bands were described as being Cree, and
the majority of the Sakimay Band, Saulteaux. In comparison, the majority of
the Indians of the Cowessess Band were described as “French half-breeds
with a few Saulteaux and Cree.”64 The influence of Chief O’Soup and his
alliance with the Métis during the North-West Rebellion would appear to be
one factor in understanding why the Cowessess Band had a different
population base than the other Crooked Lake Agency bands. Successive Indian
agents noted these differences in their annual reports; Agent Magnus Begg
observed in 1902 that “the members of this [the Cowessess] band being
mostly half-breeds, their way of farming more closely approaches the ways of
the white man.”65 In 1903, Begg reported that the fact that they were
primarily “half-breeds” explained their ability to get ahead:

The Indians on this reserve are in better circumstances than others in this agency,
being mostly half-breeds and looking further ahead. They make a good living by
farming, stock-raising and selling fire-wood and hay ... In all they are comfortable
and do not require much assistance when crops are good.66

This Band, unlike the other agency bands, was also predominantly Roman
Catholic. Begg wrote that “[t]he majority of this band, who are half-breeds,
are members of the Roman Catholic Church, and attend the services at the
Roman Catholic mission, which is on the reserve, in charge of Rev.
S. Perrault.”67 William Graham also wrote in 1906 that

Coweses [sic] Band are largely Roman Catholic half-breeds, about 95% I should
say, and the people are to a great extent, under the influence of the Priest, and in
speaking to that gentleman on the matter, he is of the opinion that a surrender
could be obtained, if properly handled.68

63 Matthew Millar, Indian Agent, to Frank Pedley, DSGIA, June 30, 1905, Canada, Annual Report of the
Department of Indian Affairs, for the Year Ending June 30, 1905, 122 (ICC Exhibit 6, p. 495).

64 J.P. Wright, Indian Agent, to the Superintendent General of Indian Affairs, August 25, 1898, Canada, Annual
Report of the Department of Indian Affairs for the Year Ended 30th June 1898, 136 (ICC Exhibit 5, p. 240).

65 Magnus Begg, Indian Agent, to the SGIA, August 12, 1902, Canada, Annual Report of the Department of
Indian Affairs for the Year Ended June 30, 1902, 140 (ICC Exhibit 5, p. 373).

66 Magnus Begg, Indian Agent, to the SGIA, August 17, 1903, Canada, Annual Report of the Department of
Indian Affairs for the Year Ended June 30, 1903, 159 (ICC Exhibit 5, p. 396).

67 Magnus Begg, Indian Agent, to the SGIA, August 17, 1903, Canada, Annual Report of the Department of
Indian Affairs for the Year Ended June 30, 1903, 159 (ICC Exhibit 5, p. 396).

!ICCP.21_reports.book  Page 395  Tuesday, December 9, 2008  2:54 PM



INDIAN CLAIMS COMMISSION PROCEEDINGS

396

Although the record does not adequately explain all the reasons for the
Cowessess Band’s success, there is no question that the Cowessess Band in the
early 1900s was seen as a model for other bands in its work ethic, its ability to
adapt successfully to farming and stock-raising, and its ability both to live off
the land and to diversify its economy. In addition to selling surplus farm
produce, band members sold senega root, firewood, and tanned hides; some
also worked off reserve for settlers.69

 Further evidence that the members of the Cowessess Band engaged in
trade with their neighbours can be found in the 1900 annual report of Indian
Agent Wright, in which he states:

Two or three [of the band members] have farm teams of heavy Canadian horses.
One Indian sold a team of young heavy horses for $325, another Indian had $150
offered for his team of working horses ... They sell the grain that they have over and
above their own requirements; sell firewood and hay in the towns, and along with
the other bands furnish all the beef cattle required by the department, some
fourteen thousand pounds in the year.70 

In respect of the agency in general, Indian Agent Millar wrote in his 1906
annual report, the last before the surrender was taken, that “it can be fairly
claimed as one of marked progress all along the line. Measured from the
white man’s standard, the progress may not seem great, but for Indians I think
it is substantial.”71 In his annual report of 1907, Inspector Graham noted that
the Indians of the Crooked Lake Agency “were more fortunate than those of
most of the other agencies in finding market for their grain. The Canadian
Pacific railway was able to supply Broadview with cars.”72 

Evidence of the importance of the railway to the Cowessess Band is thin;
however, the Band was familiar with the Canadian Pacific Railway and would
have understood the advantages of being close to the nearest railway town in
order to move surplus hay from the south end of the reserve to market. Band
members travelled by rail and worked on its construction. As early as 1883,
Chief Cowessess and 112 of his followers took the train when they moved from

68 W.M. Graham, Inspector of Indian Agencies, to Frank Oliver, June 19, 1906, LAC, RG 10, vol. 3732, file 26623
(ICC Exhibit 6, pp. 114–15).

69 K.J. Tyler describes some of this paid work in greater detail in “A History of the Cowessess Band, 1874–1907,”
paper prepared for the Federation of Saskatchewan Indians, 1975, pp. 75, 79, 83–84 (ICC Exhibit 4, pp. 75,
79, 83–84).

70 J.P. Wright, Indian Agent, to the SGIA, July 27, 1900, Canada, Annual Report of the Department of Indian
Affairs for the Year Ended June 30, 1900, 148 (ICC Exhibit 5, p. 307).

71 Matthew Millar, Indian Agent, to Frank Pedley, DSGIA, June 30, 1906, Canada, Annual Report of the
Department of Indian Affairs for the Year Ended June 30, 1906, 128 (ICC Exhibit 5, p. 472).

72 W.M. Graham, Inspector of Indian Agencies, to Frank Pedley, DSGIA, April 11, 1907, Canada, Annual Report
of the Department of Indian Affairs for the Year Ended March 31, 1907, 154 (ICC Exhibit 5, p. 508).
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Cypress Hills to the Cowessess reserve.73 O’Soup himself travelled by rail from
Broadview to Oak Lake in 1885, and, in 1886, he and a group of chiefs were
invited to Ottawa, most certainly travelling by train.74 Members of the
Cowessess Band had also worked on the construction of the railway and train
station at Broadview.75 

Of particular significance to this claim is the observation by Indian Agent
McDonald in 1892 that “[o]ne Indian, Nepahpeness, Cowesess’ Band, No. 73,
sold and filled one carload of wheat, six hundred and eighty-seven bushels.”76

Other band members also sold produce in Broadview, some of which would
have been shipped elsewhere by rail. It is apparent that the Band used roads
connecting the north end of the reserve to Broadview and possibly to Grenfell,
south of the reserve, in order to transport produce. Band members lived in
the north, grew most of their produce in the north, and were already using the
north and south roads to bring surplus produce to the railway towns. The
record shows that, in 1889, the Band was willing to consent to a road
allowance through the reserve from Broadview to the Qu’Appelle River.77

Inspector of Indian Agencies McGibbon reported in 1896 that two double
wagons belonging to band member Alex Gaddie passed the office one day
“loaded with wheat to sell in Broadview.”78 Although we do not know the
precise locations of the roads, at least two roads leading from the northern
portion of the reserve to Broadview and Grenfell had become provincial road
allowances (with band consent) by 1908.79 Had the surrender of the
southern portion not taken place, it is obvious that the proximity of the
southern hay lands to the railway would have been advantageous for shipping
surplus hay to markets. However, it is probable that band members knew that
the surrender would make no difference to the distance they had to travel to
bring excess produce from the north of the reserve to Broadview. 

It would be unreasonable and would ignore the Band’s perspective in
1907 to conclude that it did not know and appreciate the importance of the

73 K.J. Tyler, “A History of the Cowessess Band, 1874–1907,” paper prepared for the Federation of Saskatchewan
Indians, 1975, p. 21 (ICC Exhibit 4, p. 21).

74 K.J. Tyler, “A History of the Cowessess Band, 1874–1907,” paper prepared for the Federation of Saskatchewan
Indians, 1975, pp. 38, 41–42 (ICC Exhibit 4, pp. 38, 41–42).

75 K.J. Tyler, “A History of the Cowessess Band, 1874–1907,” paper prepared for the Federation of Saskatchewan
Indians, 1975, p. 84 (ICC Exhibit 4, p. 84).

76 A. McDonald, Indian Agent, to the SGIA, July 30, 1892, Canada, Annual Report of the Department of Indian
Affairs for the Year Ended 31st December 1892, 158 (ICC Exhibit 5, p. 132).

77 Broadview Area Minute Book, Reserve No. 73 – Crooked Lake Agency, Minutes of Council, March 29, 1889
(ICC Exhibit 1, p. 5). 

78 A. McGibbon, Inspector of Indian Agencies, to the SGIA, September 21, 1896, Canada, Annual Report of the
Department of Indian Affairs for the Year Ended 30th June 1896, 226 (ICC Exhibit 5, p. 204).

79 Broadview Area Minute Book, Reserve No. 73 – Crooked Lake Agency, Minutes of Council, May 13, 1908 (ICC
Exhibit 1, pp. 71–72).
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land considered for surrender. On the one hand, the evidence is clear that
band members used the southern portion to obtain hay for their livestock and
horses. On the other hand, the majority of the Band’s population lived in the
north part of IR 73, close to Crooked Lake and the Qu’Appelle River,80 on the
reserve’s best agricultural land, in our view. The southern portion, in
comparison, was largely unbroken, uncultivated hay lands comprising
prairies and sloughs. Few people lived in the southern part,81 and only two
band members requested compensation for improvements they had made on
the surrendered portion. One was Alex Gaddie, a prosperous farmer living in
the north part of the reserve, who drained water from part of the southern hay
lands, dug out rocks, and cut hay for his personal benefit; the other was Zac
LeRat, also living in the north, who made improvements on the southern
portion of the reserve.

Indian Agent Millar observed in 1906 that, on the Cowessess reserve, “hay
is generally abundant, although not so convenient to the Indians’ homes as on
the other reserves mentioned in this report.”82 The Hoffman report in 1998
on the quality of the land concludes that the surrendered portion was “arable
land” and that the “arable soil quality ... on Cowessess and the surrendered
area is very similar between the two land bases,”83 but in 1907 the southern
portion was not being cultivated because the Band had prime farm land in the
north, irrigated by rivers, that could be cultivated more easily. With a
population in 1907 of 197 people84 and a capacity to farm only a small
percentage of the northern portion of the reserve, there was no need to
expand the Band’s farming operations into the southern part. There is also
evidence to indicate that no such need existed even as late as 1946; photos
from that year show that only 5,093 of 28,372 acres, or 18 per cent of the
residual reserve, were identified as “cultivated or cultivated grasslands.”85 

On the basis of the extant documentary record, which is neither confirmed
nor refuted by oral or other evidence in this inquiry, we conclude that the
Cowessess Band was comprised of able and experienced farmers who may
reasonably be expected to have appreciated the nature and quality of the lands

80 ICC Transcript, September 21, 2004 (ICC Exhibit 12, p. 19, Harold Lerat).
81 Inspector Graham, in providing his opinion on taking surrenders at Cowessess, Ochapowace, and

Kahkewistahaw, stated that surrenders at all three reserves would “not cut off more than four or five families,
so you will see how little the land is used by the Indians.” W.M. Graham, Inspector of Indian Agencies, to the
Secretary, DIA, September 24, 1906, LAC, RG 10, vol. 3732, file 26623 (ICC Exhibit 6, p. 123).

82 Matthew Millar, Indian Agent, to Frank Pedley, DSGIA, June 30, 1906, Canada, Annual Report of the
Department of Indian Affairs for the Year Ended June 30, 1906, 126 (ICC Exhibit 5, p. 471).

83 Hoffman & Associates Ltd., “Soil Comparison Study, 1907 Surrendered Area and Current Cowessess Reserve,”
prepared for Cowessess First Nation, August 1998, p. 35 (ICC Exhibit 3, p. 35).

84 Canada, Annual Report of the Department of Indian Affairs for the Year Ended March 31, 1907, Part II, 83
(ICC Exhibit 5, p. 516).
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they worked. This knowledge would most certainly have extended to the
surrendered portion of the reserve. It is also, in our view, reasonable to
conclude that the Band’s own experience in farming and ranching would have
acquainted its members intimately with the extent to which they used the hay
from the southern portion, as well as any advantages arising from the
proximity of the southern reserve boundary to Broadview, Grenfell, and the
railway that ran through these towns.

It is also apparent from the record that members of the Cowessess Band
were aware of, and had considerable experience with, the benefits and
advantages of the railway in their lives and for their agricultural pursuits. It
may reasonably be inferred from the combined factors of the limited value of
the surrendered portion in 1907, the limited use made of this land by the
Band, the advantages of the railway for the Band’s prosperity and mobility, and
its own knowledge of all these things that the Cowessess Band knew the
potential gains and losses offered by a surrender and took the action that best
benefited its interests at the time.

The Band’s Experience with Other Surrenders
The Cowessess Band had some experience with land surrenders before 1907
and would have had an understanding of the meaning and consequences of
the 1907 surrender proposal. There is evidence that, prior to 1907, the Band
had completed at least one road surrender.86 In addition, as early as 1889,
the Band considered a surrender for a road allowance, but, although it
expressed a willingness at that time,87 the surrender itself does not appear to
have been discussed again until 1906. What is most instructive about that
surrender meeting is that Chief Joe LeRat, on behalf of the Band, rejected the
surrender proposal for the road allowance because “they were told that the
road would be surveyed where the most benefit to Indians ... If the
Department will have the survey so changed, ... the Indians will all, or would
nearly all sign a release. They will not sign a release for the present survey, as

85 Mattila Appraisals Ltd., “Historical Land Use Review: 1907 Surrendered Area and Current Cowessess Reserve,”
prepared for Cowessess First Nation [2004], p. 15 (ICC Exhibit 9a, p. 15). There is some disagreement about
exactly how much land was included in the surrender. The description of the surrender provided by Chief
Surveyor S. Bray in October 1906 stated that the surrender was 20,704 acres: S. Bray, “Description for
Surrender,” October 2, 1906, LAC, RG 10, vol. 3732, file 26623 (ICC Documents, Exhibit 6, p. 129). Almost
100 years later, Mattila Appraisals stated that 21,041 acres were within the surrendered area: Mattila
Appraisals Ltd., “Historical Land Use Review: 1907 Surrendered Area and Current Cowessess Reserve,”
prepared for Cowessess First Nation, [2004], p. 2 (ICC Exhibit 9a, p. 2). Thirty-three sections amount to
21,120 acres if all sections are square and complete.

86 J.D. McLean, Secretary, DIA, to F.J. Robinson, Deputy Commissioner of Public Works for Saskatchewan, March
19, 1907, LAC, RG 10, vol. 3732, file 26623, (ICC Exhibit 6, p. 180).

87 Broadview Area Minute Book, Reserve No. 73 – Crooked Lake Agency, Minutes of Council, March 29, 1889
(ICC Exhibit 1, p. 5). 
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it is not as they were promised.”88 This refusal to consent to a surrender, less
than a year before the January 1907 surrender, illustrates that the Chief and
the band members knew they could refuse to consent to a surrender if they
thought it was not to their benefit.

In 1903, Father Perrault asked the Band to surrender approximately 40
acres of land for the use of the Roman Catholic mission and school. According
to the minutes of the April 3, 1903, Cowessess band council meeting,
unanimous agreement was reached to surrender to the Crown the 40 acres as
long as it was used for school and mission purposes.89 In February 1907, just
after the surrender of the southern portion of IR 73, Father Perrault
convinced a majority to agree to surrender not 40 acres but 350 acres of land,
albeit at a good price. But when the surrender was presented for a vote, the
Band rejected it unanimously because the officials refused to pay out 100 per
cent of the proceeds to the Band, as requested by Chief LeRat. The Cowessess
Band ultimately voted on the surrender in November 1908, unanimously
agreeing to surrender the 350 acres on the basis of a 50 per cent payout of the
proceeds, the maximum permitted by the Indian Act .  The idea of
surrendering reserve land was not new to the Cowessess Band, and its
previous experience with surrender proposals would have informed its
knowledge and understanding of the surrender at issue.

The record also reveals that, by June 1904, the idea of surrendering the
south portion of the reserve was already being discussed at the band level.
Band member Kanas-way-we-tung wrote a letter to government officials in
which he strongly opposed a surrender and requested a location ticket for the
southwest corner of the reserve.90 One month later, Commissioner Laird
attended the annuity payments of the Crooked Lake bands, where he broached
the subject of surrendering a strip of their reserves to enable the bands to get
money to fence their land, as they were complaining about settlers’ animals
straying onto their reserves. In his reporting letter to the Secretary of Indian
Affairs, Commissioner Laird stated that “Mr. Lash, of this office ... fully
explained to the Indians the benefit they would derive by surrendering a strip
of the reserve and a portion of the proceeds received from the sale being used
to fence the reserve. The Indians appeared to appreciate the suggestion, but
wanted time to think it over.”91 Commissioner Laird also noted that the

88 Broadview Area Minute Book, Reserve No. 73 – Crooked Lake Agency, Minutes of Council, June 6, 1906 (ICC
Exhibit 1, pp. 52–53).

89 Broadview Area Minute Book, Reserve No. 73 – Crooked Lake Agency, Minutes of Council, April 3, 1903 (ICC
Exhibit 1, p. 47).

90 J.A. Sutherland, in charge, Crooked Lake Agency, to J.A.J. McKenna, Assistant Commissioner, Winnipeg,
June 14, 1904, LAC, RG 10, vol. 3561, file 82-4 (ICC Exhibit 6, p. 106).
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Cowessess Band, headed by “Chief Joe LeRat, wanted the full proceeds of the
land surrendered handed over to the Indians to do with as they saw fit.”92 

Moreover, it appears that, in 1906, the Crooked Lake Agency bands knew
of the surrender given by the Pasqua Band that year and were favourably
influenced by the terms. Having just returned from a visit to the agency,
Inspector Graham wrote:

I found that the word had already reached the Indians that Pasquah’s Band had
surrendered, and received a good cash payment down. I am satisfied that if this
matter were handled promptly and on about the same lines as the Pasquah’s
surrender was obtained, these Indians would consent to sell.93

It is clear from the evidence that the Cowessess Band had experience in
accepting surrenders and in turning them down. It is also apparent that, in
surrender discussions with the Crown, Chief Joe LeRat was a shrewd
negotiator for whom a large down payment was a prerequisite to obtaining his
consent. 

The Band itself was knowledgeable and progressive, and it understood
very well the meaning of a surrender vote, the consequences of surrendering
its hay lands, and the advantages of securing funds for the other priorities of
its members. The Band knew that a surrender was being contemplated when
Commissioner Laird and Mr Nash discussed it at the 1904 treaty annuity
payment, at least two years before the surrender vote. Further, given the
opposition of Chief LeRat, Kanas-way-we-tung, and some other band members
to the proposal to surrender the southern portion of IR 73, there is no doubt
that they would have discussed the issue among themselves. The record of the
January 21 meeting and the January 29 surrender meeting is evidence that the
surrender was explained twice, that the Chief indicated that it was understood,
and that the band members were asked to take their time to consider their
vote. This evidence is uncontroverted in the record. Although it is reasonable
to suggest that the Crown desired a surrender, as we shall discuss below, it is
equally reasonable to suggest that, by 1907, some of the band members also
favoured a surrender.

91 David Laird, Indian Commissioner, to the Secretary, DIA, September 30, 1904, LAC, RG 10, vol. 3732,
file 26623 (ICC Exhibit 6, p. 110).

92 David Laird, Indian Commissioner, to the Secretary, DIA, September 30, 1904, LAC, RG 10, vol. 3732,
file 26623 (ICC Exhibit 6, p. 111).

93 W.M. Graham, Inspector of Indian Agencies, to Frank Oliver, June 19, 1906, LAC, RG 10, vol. 3732, file 26623
(ICC Exhibit 6, p. 114).
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Did the Crown’s Conduct Amount to Tainted Dealings?
In Apsassin, Mr Justice Gonthier stated that he “would be reluctant to give
effect to this surrender variation if [he] thought that the Band’s understanding
of its terms had been inadequate, or if the conduct of the Crown had somehow
tainted the dealings in a manner which made it unsafe to rely on the Band’s
understanding and intention.”94 Apsassin requires us, therefore, first to
assess whether the Crown’s conduct tainted the dealings, and, if so, whether it
was in a manner that made it unsafe to rely on the band’s understanding and
intention. We are also mindful that the principle affirmed by the Supreme
Court of Canada in R. v. Badger, that “the honour of the Crown is always at
stake in its dealing with Indian people,”95 applies equally to the Crown’s
conduct in a surrender situation. 

The First Nation argues that the conduct and motives of government
officials, Inspector Graham’s conduct and motives in particular, and the result
of the surrender vote – a one-vote majority in favour of surrender that
included on the voters list the name of an unknown person, “Nap Delorme” –
prove that the Crown was engaged in tainted dealings in order to secure the
surrender.96 In this respect, the First Nation relies on the ICC’s reports in
Kahkewistahaw and Moosomin.97Canada denies these allegations and
concludes, based on the Apsassin test, that the First Nation has not discharged
the burden of proving that the Crown’s activities were such that it would be
unsafe to rely on the Band’s understanding and intention.98

Further, it is unlikely, Canada points out, that the courts could devise “a
rigid test or exhaustive list of factors”99 to define tainted dealings. We agree,
and, given the importance of analyzing each claim on its own facts, we
consider that “tainted dealings” is best defined by example, not by rule. 

In other inquiries, the Indian Claims Commission has considered the
question of tainted dealings. In the 1998 Moosomin report, the Commission
stated that Canada’s failure to “properly manage competing interests (which
was stressed by the Federal Court of Appeal in Apsassin)”100 and Canada’s

94 Blueberry River Indian Band v. Canada (Department of Indian Affairs and Northern Development),
[1995] 4 SCR 344 at 362 (sub nom. Apsassin), Gonthier J.

95 R. v. Badger, [1996] 1 SCR 771 at 794, Cory J.
96 Written Submission on Behalf of the Cowessess First Nation, June 30, 2004, pp. 8–35; Rebuttal Submission on

Behalf of the Cowessess First Nation, August 18, 2004, pp. 15–17.
97 ICC, Kahkewistahaw First Nation: 1907 Reserve Land Surrender Inquiry (Ottawa, February 1997), reported

(1998) 8 ICCP 3; Moosomin First Nation: 1909 Reserve Land Surrender Inquiry (Ottawa, March 1997),
reported (1998) 8 ICCP 101.

98 Written Submission on Behalf of the Government of Canada, August 6, 2004, pp. 34–35.
99 Written Submission on Behalf of the Government of Canada, August 6, 2004, p. 34.
100 ICC, Moosomin First Nation: 1909 Reserve Land Surrender Inquiry (Ottawa, March 1997), reported (1998)

8 ICCP 101 at 184. Emphasis added.
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use of its position of authority “to apply undue influence on a band to effect a
particular result”101 could contribute to a finding of tainted dealings by the
Crown. For the purposes of this inquiry, we must examine whether the Crown
properly managed the competing interests of the Band (in preserving reserve
land) and the public good (in making agricultural land on the prairies
available for settlers).

The First Nation cites three instances of tainted dealings on the part of the
Crown. They can be classified as follows: first, the Crown initiated and
promoted the surrender; second, high-ranking officials and Inspector
Graham were driven by their own motives for personal gain; and third, Crown
officials unduly influenced the vote.

The Crown’s Support for Surrender
The First Nation submits that the Crown breached its fiduciary duty when it
acted on behalf of the settlers and local townspeople in pursuing a surrender,
and, therefore, it was not acting in the best interests of the people of
Cowessess. It also submits that the Cowessess surrender was part of a series of
repeated efforts by settlers to have large portions of reserve land surrendered
for the purpose of settlement.102 Canada argues that it is incorrect to state
“that initiating a surrender which serves the interests of any party other than
the First Nation amounts to a breach of a fiduciary obligation.”103 Canada’s
counsel states that a surrender “may be of benefit to, and serve the interests of
many parties ... [and that it] does not mean that there were tainted dealings
simply because the impetus for a surrender does not come from a Band.”104

Although the case law is silent as to whether it is consistent with the Crown’s
fiduciary duty to take a surrender proposal to a band for consideration and to
seek its consent, the Commission has previously dealt with this issue. 

In the Canupawakpa Dakota First Nation inquiry into the surrender of
Turtle Mountain reserve, the Commission considered whether the Crown had
breached its lawful obligation to the First Nation when it took a surrender in
1909. In the wake of the hostilities between the United States’ government and
the Dakota in the late 1800s, the Canadian government believed

that the location of the Dakota reserve at Turtle Mountain was too near the U.S.
border and too far from the supervision of the Indian Agent to make it a stable

101 ICC, Moosomin First Nation: 1909 Reserve Land Surrender Inquiry (Ottawa, March 1997), reported (1998)
8 ICCP 101 at 184. Emphasis added.

102 Written Submissions on Behalf of the Cowessess First Nation, June 30, 2004, p. 14.
103 Written Submissions on Behalf of the Government of Canada, August 6, 2004, p. 28.
104 Written Submissions on Behalf of the Government of Canada, August 6, 2004, p. 28.
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reserve. Over the next 20 years, the department encouraged Turtle Mountain band
members to relocate to other reserves. By 1909, the department had determined
that only three families remained at Turtle Mountain and it persuaded these band
members to have a surrender vote. The vote to surrender the entire reserve was
put before the five eligible voters identified by the department on August 6, 1909,
and resulted in a 3 to 2 count in favour of the surrender.105

The Commission concluded that 

the Crown wanted a surrender from the beginning of its relationship with the
group. But Canada’s motivation for a surrender is not enough. We agree with
Canada’s counsel that there must also be a “consideration about what the interests
of the bands are.” [B]ecause of its location (a distance of some 100 miles from the
Agency), the reserve was subject to the influx of American Indians; there existed at
least a perception of lawlessness and drunkenness; the reserve lacked a school,
police and a missionary; and the best arable lands were kept by Chief Hdamani.
The department took all these factors into consideration in assessing the best
interests of the Band.106

The panel in the Canupawakpa inquiry found that the Crown had legitimate
reasons for pursuing a surrender and conducted itself with the required
diligence; the surrender process was in accordance with the law; the
understanding of the five voting members was adequate; and the surrender
was in their best interests. With a small voting population and a one-vote
majority in favour, much of the evidence centred on the needs and interests of
the individual voters. 

With respect to Cowessess and the other Crooked Lake bands, the pressure
between 1886 and 1907 to open up portions of their reserves for settlement is
well documented in the Historical Background to this report (Appendix A)
and in the ICC’s Kahkewistahaw report.107 Settlers and villagers used
petitions and politicians to lobby the federal Crown to propose surrenders of
what they believed to be underutilized agricultural land. In response,
departmental officials were advised to resist the pressure for a surrender.
Although there is no evidence on the record of settlers directly lobbying the
Cowessess Band, in 1906 Inspector Graham reported: 

105 ICC, Canupawakpa Dakota First Nation: Turtle Mountain Surrender Inquiry (Ottawa, July 2003), reported
(2004) 17 ICCP 263 at 267–68.

106 ICC, Canupawakpa Dakota First Nation: Turtle Mountain Surrender Inquiry (Ottawa, July 2003), reported
(2004) 17 ICCP 263 at 342–43.

107 ICC, Kahkewistahaw First Nation: 1907 Reserve Land Surrender Inquiry (Ottawa, February 1997), reported
(1998) 8 ICCP 3 at 34–44.

!ICCP.21_reports.book  Page 404  Tuesday, December 9, 2008  2:54 PM



405

COWESSESS FIRST NATION – 1907 SURRENDER PHASE II INQUIRY

The trouble in the past has been due to the fact that too many people have been
dabbling in the matter. The people in the adjacent towns are keen for the
surrender, and as a result, the Town Council, the Board of Trade and Individuals
have been talking to the leading Indians, and they now have all kinds of ideas of
[sic] their heads. In my opinion, the matter should be handled by our own people,
without the knowledge of the outside public, as was done at Pasqua’s, the people at
Fort Qu’Appelle did not know anything until the matter was settled.108

It is apparent that the Crooked Lake bands were the subject of much
speculation and of indirect if not direct pressure by the surrounding
communities. In the circumstances, the Crown was required to “properly
manage competing interests”109 of the settlers and the Cowessess Band. It is
not a breach of duty for the Crown to seek a surrender in order to fulfill a
valid public policy, as long as the Crown does not breach the other duties
associated with the surrender process. The decision to increase dramatically
the population of western Canada, and by extension to open up more
agricultural land for farmers, was arguably a valid public policy. Without
evidence that the Crown acted improperly, seeking to implement such policy
was not in and of itself a breach of the Crown’s fiduciary duty. 

If we find that the Crown supports a surrender, we must then ask whether
the Crown is under a positive duty to a First Nation to present it with a
surrender proposal when there is a third party willing to buy or lease the land.
In its inquiry into the 1928 surrender taken at the Duncan reserve, the
Commission found that, in certain circumstances, the Crown is obliged to go
to the First Nation if there is such a proposal.110 The Commission concluded
that there was no evidence that an offer to purchase was ever presented to the
Band, notwithstanding the purchaser’s statement that he had already received
the agreement of the Band to rent out the land. The Commission went on to
state: 

In the Commission’s view, Canada was under a positive duty to present the offer to
the Band so that band members might weigh and choose between the alternatives
before them. Canada failed to fulfil that duty.111

108 W.M. Graham, Inspector of Indian Agencies, to Frank Oliver, June 19, 1906, LAC, RG 10, vol. 3732, file 26623
(ICC Exhibit 6, p. 115).

109 ICC, Moosomin First Nation: 1909 Reserve Land Surrender Inquiry (Ottawa, March 1997), reported (1998)
8 ICCP 101 at 184.

110 ICC, Duncan’s First Nation: 1928 Surrender Inquiry (Ottawa, September 1999), reported (2000) 12 ICCP 53.
111 ICC, Duncan’s First Nation: 1928 Surrender Inquiry (Ottawa, September 1999), reported (2000) 12 ICCP

53 at 263.
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In the case before us today, the Crown’s decision to initiate surrender
discussions with the Cowessess Band and its support of the surrender of part
of its reserve was justified, and, without more evidence, the Crown’s actions
are not proof of tainted dealings. 

Before leaving the subject of the Crown’s support for the surrender, we
note that a Roman Catholic priest, Father Perrault, lived on the Cowessess
reserve, was very influential in the community, and once gave advice to
Graham on the possibility of securing a surrender. We also know that the
reserve land was of great interest to Father Perrault himself, and that he
convinced the Band to surrender 350 acres of it for a school and farm at his
mission on the reserve. Whether Father Perrault influenced the Band’s
decision on the 1907 surrender will likely never be known. We remain
mindful, however, that a person not associated with the Crown lived on the
reserve and occupied a position of authority and influence with the people.

Motives of Crown Officials
Was there evidence of improper motives or personal gain by Crown officials
that tainted the surrender process? The First Nation argues at length that the
Cowessess surrender must be analyzed against the backdrop of activities by
the Superintendent General of Indian Affairs, Frank Oliver; his Deputy
Superintendent General, Frank Pedley; and Inspector William Graham. In
particular, it must be considered in light of their role in advancing a policy
that “represented a major shift from the pre-Oliver era.”112 One year after the
Cowessess surrender, Deputy Superintendent General Pedley elaborated on
the shift in departmental policy as a result of the large influx of settlers:

So long as no particular harm nor inconvenience accrued from the Indians’
holding vacant lands out of proportion to their requirements, and no profitable
disposition thereof was possible, the department firmly opposed any attempt to
induce them to divest themselves of any part of their reserves.

Conditions, however, have changed and it is now recognized that where
Indians are holding tracts of farming or timber lands beyond their possible
requirements and by so doing seriously impeding the growth of settlement, and
there is such demand as to ensure profitable sale, the product of which can be
invested for the benefit of the Indians and relieve pro tanto the country of the
burden of their maintenance, it is in the best interests of all concerned to
encourage such sales.113 

112 Written Submission on Behalf of the Cowessess First Nation, June 30, 2004, p. 13.
113 Frank Pedley, DSGIA, to Frank Oliver, SGIA, September 1, 1908, Canada, Annual Report of the Department of

Indian Affairs for the Year Ended March 31, 1908, xxxv (ICC Exhibit 5, p. 538).

!ICCP.21_reports.book  Page 406  Tuesday, December 9, 2008  2:54 PM



407

COWESSESS FIRST NATION – 1907 SURRENDER PHASE II INQUIRY

The First Nation also suggests, while acknowledging a lack of evidence,
that Oliver and Pedley may have personally benefited from the Crooked Lake
surrenders. The only evidence that the First Nation cites to buttress its
argument of improper motives is contained in a report prepared for this claim
by Public History Inc., which concludes that 86 out of the original 125
surrendered quarter sections were purchased by land speculators. The First
Nation adds that these land speculators, “including some with connections to
the governing party of the time, did benefit or at least were given the
opportunity to benefit from one or more of these surrenders.”114 This
evidence is inconclusive, however; the report also states that none of the
quarter sections sold at the November 1908 auction sold for less than the
upset price.115 Without any direct evidence to support the position that the
conduct of the Crown’s officials in taking the surrender in question was driven
by personal gain or other improper motives, this argument must fail.

The First Nation cites several examples to support its argument that the
conduct of Inspector Graham in taking the Cowessess surrender was
tantamount to tainted dealings. As we have stated, the Crooked Lake bands
were informed of the interest in a surrender of their southern reserve lands
over two years before the surrender vote. At that time, the bands told
Commissioner Laird that they wanted time to consider the idea. When
Inspector Graham was instructed to submit surrender proposals to the
Cowessess, Ochapowace, and Kahkewistahaw bands two years later, in
October 1906, he replied that other commitments prevented him from going
immediately to Crooked Lake to submit the surrenders.116 The delay of three
months, which resulted in Graham attending the surrender meetings in the
winter, appears to be legitimate and not a result of Crown officials
orchestrating the surrenders to coincide with what turned out to be a very
harsh winter. Moreover, Graham did not take a vote at the first meeting with
the Cowessess Band on January 21, 1907. When he took a vote at the initial
meetings with Kahkewistahaw and Ochapowace, he spelled out the results in
his reports. In both cases the majority voted against surrender.117 Although
his records and those of Indian Agent Millar lack detail that would assist us in
examining the surrender almost 100 years later, there is simply no evidence
before us of improper conduct in the taking of the surrender itself. 

114 Written Submission on Behalf of the Cowessess First Nation, June 30, 2004, p. 21.
115 Written Submission on Behalf of the Cowessess First Nation, June 30, 2004, p. 21.
116 W.M. Graham, Inspector of Indian Agencies, to the Secretary, DIA, October 9, 1906, LAC, RG 10, vol. 3732,

file 26623 (ICC Exhibit 6, p. 131).
117 W.M. Graham, Inspector of Indian Agencies, to the Secretary, DIA, February 12, 1907, LAC, RG 10, vol. 3732,

file 26623 (ICC Exhibit 6, pp. 801–02).
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Monetary Inducement 
The Indian Act, amended in 1906, permitted the parties to agree, as part of
the terms of the surrender, that a sum, not to exceed 50 per cent of the
proceeds of sale of the land, would be paid out to the band members.118 The
1886 Act had limited the payment that could be made at the time of the
surrender to a maximum of 10 per cent of the proceeds of sale, but this
restriction was lifted in 1906.119 

In the case of the three Crooked Lake reserves, Graham received approval
in October 1906 to make a cash payment to the bands of 10 per cent of the
land sale proceeds. The first instalment of 5 per cent of the estimated sale
price would be paid at the time of the surrender. The second instalment, to be
paid following the actual land sales, would equal 10 per cent of the sale
proceeds minus the first instalment. Graham was also authorized shortly
thereafter to insert the same conditions as were contained in the Pasqua
surrender taken in 1906, “making any necessary changes to suit the
circumstances in each case.”120 Although the Pasqua surrender document is
not part of the record, Graham reported in June 1906 that the Crooked Lake
bands had learned about the “good cash payment down” received by the
Pasqua Band.121 

In the case of the Cowessess surrender, the surrender document dated
January 29, 1907, names five “Additional Conditions,” only one of which is
germane to this inquiry:

That payment shall be made at time of taking Surrender of one-tenth of the
purchase price, estimated at the rate of Six dollars per acre, and the balance of
one-tenth of actual purchase price at completion of sale.122

On the same day, Graham wired the Secretary of Indian Affairs, Frank Pedley,
relaying what appears to be a request from the Cowessess Band to increase
the cash payment at the time of surrender from one-twentieth (or 5 per cent)

118 An Act to Amend the Indian Act, SC 1906, c 20, s. 1, amending RSC 1886, c. 43, s. 70
119 Indian Act, RSC 1886, c. 43, s. 70; an Act to Amend the Indian Act, SC 1906, c. 20, s. 1.
120 J.D. McLean, Secretary, DIA, to W.M. Graham, October 16, 1906, LAC, RG 10, vol. 3732, file 26623 (ICC

Exhibit 6, p. 133).
121 W.M. Graham, Inspector of Indian Agencies, to Frank Oliver, SGIA, June 19, 1906, LAC, RG 10, vol. 3732,

file 26623 (ICC Exhibit 6, p. 114).
122 Cowessess Band, Surrender Agreement, January 29, 1907, DIAND Land Registry, Instrument no. 1127-5 (ICC

Exhibit 6, p. 139). Emphasis added.
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to the full 10 per cent based on the estimated purchase price.123 Graham
supported this request. The telegram states that

reserve number seventy three ask for a cash payment of [illegible] nth instead of
one twentieth, this would mean sixty [illegible] each. Strongly advise doing this,
have sufficient [illegible].124 

Graham confirmed two days later that a 10 per cent payment would be
equivalent to $66 for each band member, based on a very low valuation, with
the difference to be paid after sale.125 Approval of this amount was sent by
wire on February 1, three days after the vote.126 

The question before us is whether Graham’s unauthorized decision to
increase the cash payment to the Cowessess Band upon surrender from 5 to
10 per cent of the estimated purchase price, or even the presence of a
monetary inducement at all, constituted a bribe, and, if so, whether it made it
unsafe to rely on the Band’s understanding. As we stated earlier, there is little
law on this point, and the court in Chippewas of Kettle and Stoney Point,
dealing with the presence at the surrender meeting of a third-party purchaser
offering a bonus, was not asked to address the question of the Crown’s
fiduciary duty. 

Witnesses at the phase I community session of this inquiry were asked
what effect the public display of money at the surrender meeting would have
had on their ancestors. Harold Lerat replied:

The Elders said that satchels of money were brought into the meeting and placed
on the table, and they were told they would get all this green money if they
surrendered, so the money had a big impact on the surrender. But some of the
people like the chief and headmen weren’t – didn’t fall for that, and that’s why they
voted against.127 

George Delorme stated that his father told him that “the Indian agent or the
Commissioner used to come there with piles of money ... They more or less
bribed, you know, to surrender the land.”128 Mr Delorme also referred to

123 W.M. Graham, Inspector of Indian Agencies, to the Secretary, DIA, January 29, 1907, LAC, RG 10, vol. 3732,
file 26623 (ICC Exhibit 6, p. 872). See also response from Frank Pedley, DSGIA, to W.M. Graham, Inspector of
Indian Agencies, January 30, 1907, LAC, RG 10, vol. 3732, file 26623 (ICC Exhibit 6, p. 873).

124 W.M. Graham, Inspector of Indian Agencies, to the Secretary, DIA, January 29, 1907, LAC, RG 10, vol. 3732,
file 26623 (ICC Exhibit 6, p. 872). 

125 W.M. Graham, Inspector of Indian Agencies, to the DSGIA, January 31, 1907, LAC, RG 10, vol. 3732, file 26623
(ICC Exhibit 6, p. 874).

126 Frank Pedley, DSGIA, to W.M. Graham, Inspector of Indian Agencies, February 1, 1907, LAC, RG 10, vol. 3732,
file 26623 (ICC Exhibit 6, p. 875).

127 ICC Transcript, March 11, 1998 (ICC Exhibit 12, p. 21, Harold Lerat).
128 ICC Transcript, March 11, 1998 (ICC Exhibit 12, p. 43, George Delorme).
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wheelbarrows of money,129 and other witnesses made similar statements.
Theresa Stevenson explained that, in such circumstances, “naturally some
people would – would wish for that money because we were very poor people
those days, and especially some families were not as fortunate as others.”130

We do not doubt the testimony that some families were poor and would be
influenced by the presence of a large sum of money at the surrender meeting.
At the same time, the surrender was negotiated on the basis that the band
members would receive an immediate down payment if the surrender went
through. 

Providing a cash down payment at a surrender meeting was governed by
the Indian Act and was common practice. Nevertheless, it could be construed
as bribery, undue influence, or even tainted dealings if people were starving or
otherwise desperate to obtain funds for their very survival. Much depends on
the facts. The presence of cash for the advance payment could also be
construed as the Crown acting responsibly by having the promised money
ready and visible to band members before they voted. In this case, the
Cowessess leadership had tried on other surrender occasions to bargain for a
cash payment of 100 per cent of the estimated proceeds of sale. In addition,
the evidence indicates that the three Crooked Lake bands knew about the cash
payment to the Pasqua Band and would have expected to receive similar
treatment. Finally, although the winter of 1907 was unusually harsh, this Band
was not in desperate straits. While some would have needed the money more
than others, the Band as a whole was virtually debt-free by 1901131 and
required “[v]ery little destitute assistance” in 1906.132 Tyler explained the
self-sufficiency of the Cowessess Band in 1906 by the fact that it had other
means of earning a livelihood. In addition to farming, ranching, hunting, and
fishing, those means included selling senega root and firewood, tanning hides,
freighting government supplies, and working for nearby settlers:

The effect of all these different activities on the part of the Cowessess Band was to
render almost all of its members self-supporting by the time the surrender of the
southern portion of their reserve occurred.133

129 ICC Transcript, March 11, 1998 (ICC Exhibit 12, p. 47, George Delorme).
130 ICC Transcript, March 11, 1998 (ICC Exhibit 12, p. 65, Theresa Stevenson).
131 T.P. Wadsworth, Inspector of Indian Agencies, to the SGIA, July 31, 1901, Canada, Annual Report of the

Department of Indian Affairs for the Year Ended June 30, 1901, 143 (ICC Exhibit 5, p. 342).
132 M. Millar, Indian Agent, to Frank Pedley, DSGIA, June 30, 1906, Canada, Annual Report of the Department of

Indian Affairs for the Year Ended June 30, 1906, 127 (ICC Exhibit 5, p. 471).
133 K.J. Tyler, “A History of the Cowessess Band, 1874–1907,” paper prepared for the Federation of Saskatchewan

Indians, 1975, p. 84 (ICC Exhibit 4, p. 84).
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Although Inspector Graham did not have formal authority to amend the
cash payment from 5 to 10 per cent, he was not in breach of the Indian Act
provisions, which permitted the parties to a surrender to agree to a down
payment of up to 50 per cent of the estimated proceeds. Further, the evidence
shows that the proposal to increase the immediate payment from 5 to 10 per
cent may have been initiated by the Band. The two payment schemes differed
in only one respect: a 10 per cent payment meant that band members would
receive one payment equal to 10 per cent of the estimated proceeds of sale,
based on a low valuation, with any difference between the estimated proceeds
and the actual proceeds to be paid out after the land sale, instead of two
instalments of 5 per cent each, one upon surrender and one after sale. The
final amount of the down payment did not change. Although the presence of a
large amount of cash, whether 5 per cent or 10 per cent of the estimated
proceeds, may have influenced some voters, it was an agreed-upon condition
of the surrender. Some Elders hold a sincere belief that the voters in 1907
must have been bribed, but there is insufficient evidence, given the relative
health and prosperity of this Band, to conclude that its members were unduly
influenced by seeing the money at the surrender meeting.

Full Disclosure Appropriate to the Subject Matter
The First Nation takes the position that the Crown failed to provide full
disclosure to the Band before the surrender vote. In Wewaykum, Mr Justice
Binnie described one of the Crown’s duties in a pre-reserve–creation situation
as making “full disclosure appropriate to the subject matter.”134 In Apsassin,
which was a surrender situation, Madam Justice McLachlin found that “the
Band trusted the Crown to provide it with information as to its options and
their foreseeable consequences.”135

As we discussed earlier, the minutes of the surrender meeting show that
Inspector Graham discussed the surrender with the Band on both occasions
when he met with it, and, although no detail is provided, the minutes of the
first meeting on January 21 state that Chief Joe LeRat was satisfied with the
explanation provided.136 The band members also had the opportunity to
discuss the matter among themselves during the intervening eight days and, if
questions had remained, would have asked them at the second meeting on
January 29. There is no evidence to suggest that the Crown failed, intentionally

134 Wewaykum Indian Band v. Canada, [2002] 4 SCR 245 at 290.
135 Blueberry River Indian Band v. Canada (Department of Indian Affairs and Northern Development),

[1995] 4 SCR 344 at 372 (sub nom. Apsassin).
136 Broadview Area Minute Book, Reserve No. 73 – Crooked Lake Agency, Minutes of Council, January 21, 1907

(ICC Exhibit 1, p. 54).
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or otherwise, to provide the Cowessess Band with sufficient information to
permit it to decide whether to surrender the hay lands. The decision of the
Band would have been further informed by the knowledge gained from its
other surrenders and its awareness, since the 1904 annuity payment, of the
possibility of a future surrender proposal. 

Nevertheless, states the First Nation, Graham failed to disclose information
about Alex Gaddie to the Band which could have affected the way band
members voted. In particular, argues the First Nation’s counsel, Graham failed
to reveal that he had promised Alex Gaddie compensation for improvements
Gaddie had made on the surrendered land. Alex Gaddie had been a headman
of the Band and was one of its most prosperous farmers. He was an
interpreter for the Band and acted as interpreter at the surrender meeting.
Gaddie voted in favour of the surrender and he, not the Chief, travelled with
Graham to the town of Moosomin to sign the surrender affidavit before Judge
Wetmore. Since both Chief LeRat and Headman Ambroise Delorme voted
against the surrender, however, it is not surprising that neither man made the
trip to Moosomin. 

In November 1907, 10 months after the surrender, Gaddie wrote to
Commissioner Laird asking to be paid for the improvements he had made on
the surrendered land; one reason for his request, he said, was the total crop
failure he had had that summer. Gaddie claimed that Graham had promised
him he would be paid, a claim Graham denied. Gaddie’s belief that he would
be paid for his improvements may have influenced how he voted; his letters137

and letters written on his behalf138 show that he expected to receive an
additional sum, later identified as $700. The first of those letters in support of
Gaddie’s claim was from W.C. Thorburn, whose name also appears on the
1902 petition of Broadview and Whitewood residents requesting that the
southern part of the Crooked Lake reserves be opened up to settlers.139

Unfortunately, we have no further information on the relationship between
Thorburn and Gaddie. Inspector Graham’s responses to Laird,140 meanwhile,
indicate that Gaddie had not been promised what he alleged. The evidence is
therefore contradictory. 

137 Alexander Gaddie to David Laird, Indian Commissioner, November 9, 1907, and July 13, 1908, LAC, RG 10,
vol. 3561, file 82-4 (ICC Exhibit 6, pp. 202, 226).

138 W.C. Thorburn to David Laird, Indian Commissioner, June 24, 1908, LAC, RG 10, vol. 3561, file 82-4 (ICC
Exhibit 6, pp. 221–22); Zac LeRat to David Laird, Indian Commissioner, July 15, 1908, LAC, RG 10, vol. 3561,
file 82-4 (ICC Exhibit 6, p. 228).

139 Residents of the village of Broadview and town of Whitewood, and surrounding districts, to the Minister of the
Interior, c. March 1902, LAC, RG 10, vol. 3732, file 26623 (ICC Exhibit 6, pp. 77–83).

140 W.M. Graham to David Laird, Indian Commissioner, November 20, 1907; July 27, 1908; and December 9,
1908, LAC, RG 10, vol. 3561, file 82-4 (ICC Exhibit 6, pp. 204, 230–31, 252–53).
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What is known is that Gaddie had cut and sold hay from the hay lands for
his personal benefit. Laird advised Gaddie by letter that he had been told
before the surrender that “it was not fair to ask the Indians to pay from their
own funds for the work you had done on the slough for your personal
benefit.”141 Graham himself stated that if he had agreed to pay Gaddie
compensation, the Band would have found it to be an unreasonable demand
and would have refused the surrender.142 There is no doubt that some band
members would have questioned their vote had they believed that Gaddie
would receive an additional $700 or other sizeable sum payable from the
Band’s money, when the others would be receiving only their pro rata share of
$66.

Given the polarized versions of what Gaddie was told, three possibilities
present themselves: first, Gaddie was dishonest; second, there was a
misunderstanding between Gaddie and Graham regarding the improvements
that were eligible for compensation; or third, Graham manipulated Gaddie
into supporting the surrender with a quiet promise of additional money for
improvements. We reject the first possibility because there is no suggestion in
the record that Alex Gaddie was dishonest; we also note that he continued to
be a respected leader of the Cowessess Band following the surrender. If it
were a case of a misunderstanding between Gaddie and Graham about eligible
improvements, which is possible, such misunderstanding would not constitute
tainted dealings. Finally, given the conflicting stories, we are unable to
conclude that Graham manipulated Gaddie into supporting the surrender with
a promise of compensation. The practice, as reflected in the surrender
document itself, was for individual band members to be compensated for
improved land. Gaddie eventually proved that he was entitled to some
compensation, and, after offering to take $400 because he had personally
benefited from the work, he was paid $250 for his improvements.

We are, therefore, unable to agree with the First Nation that “it was
unconscionable for Canada to rely and act upon a positive surrender vote
which it knew or ought to have known was generated by contradictory
assumptions among those Band Members supporting it.”143 The conflicting
evidence does not permit a finding that the Crown failed to disclose material
information to the Band – in this case Gaddie’s belief that he was to be
compensated for improvements. 

141 David Laird, Indian Commissioner, to Alex Gaddie, November 22, 1907, LAC, RG 10, vol. 3561, file 82-4 (ICC
Exhibit 6, p. 205). Emphasis added.

142 W.M. Graham, Inspector of Indian Agencies, to David Laird, Indian Commissioner, December 9, 1908, LAC,
RG 10, vol. 3561, file 82-4 (ICC Exhibit 6, p. 252).

143 Rebuttal Submission on Behalf of the Cowessess First Nation, August 18, 2004, p. 18.
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Was Nap Delorme a Ringer? 
Was the name “Nap Delorme” on the voters list as a result of the Crown’s
dishonesty? The question of Nap Delorme’s identity is not before us. The panel
in phase I was in a better position than we are to evaluate the evidence on this
question and chose not to answer it:

[S]ince only 15 members voted for the surrender, given our determination that
Francis Delorme was present at the meeting, we find that the surrender cannot be
valid, notwithstanding the identity of the voter identified in the minutes as “Nap
Delorme.” We have concluded that, even if “Nap Delorme” were in fact Norbert
Delorme, a valid majority vote could not have been obtained, because of the need
to count Francis Delorme as part of the quorum. Therefore, it is not necessary for
us to make any determination concerning the identity of “Nap Delorme,” as the
surrender would fail in either case.144

The allegation in phase II is that the Crown engaged in tainted dealings by
employing a “runner” or “ringer” (a fraudulent voter for hire) by the name of
Nap Delorme to influence the vote. Although possible, it seems highly unlikely
that the Inspector of Indian Agencies and the Indian Agent, in the presence of
Messrs E.D. Sworder, H. Nichol, J.A. Sutherland, and H. Cameron, would
conspire to fabricate the results of the vote, thereby committing a fraud on the
Band. It would also be unusual if an unknown person by the name of “Nap
Delorme” could attend the surrender meeting without at least one band
member questioning his presence. Moreover, the record includes an affidavit
sworn by band member Alex Gaddie in which he affirms that “no Indian was
present or voted at such council or meeting who was not a habitual resident
on the Reserve of the said Band of Indians or interested in the land mentioned
in the said Release or Surrender.”145 There was, however, a person by the
name of Norbert Delorme, who was a band member, eligible to vote, present
for the surrender, and whose name appeared on the Agreement for surrender
but not on the list of persons who voted. In these circumstances, it would be
unreasonable for us to conclude that Crown officials orchestrated a one-vote
majority by employing a ringer to attend the surrender meeting.

In the Apsassin case, Mr Justice Gonthier stated that he would be reluctant
to give effect to the surrender if “the conduct of the Crown had somehow

144 ICC, Cowessess First Nation: 1907 Surrender Inquiry (Ottawa, March 2001), reported (2001) 14 ICCP 223
at 272.

145 Surrender affidavit, February 2, 1907, DIAND Land Registry, Instrument no. 1127-5 (ICC Exhibit 6, p. 145).
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tainted the dealings in a manner which made it unsafe to rely on the
Band’s understanding and intention.”146 In the present inquiry, we have
concluded that there is insufficient evidence to show that the Crown’s conduct
tainted the dealings in the surrender process. This finding, when added to the
finding that the Band was knowledgeable about the surrender and its
consequences, removes the question of whether it would be unsafe to rely on
the Band’s understanding.

Cession or Abnegation of Decision-Making Power
Cession or abnegation of the beneficiary’s decision-making power may or

may not be present in a fiduciary relationship. In Apsassin, Madam Justice
McLachlin canvassed the relevant aspects of the fiduciary duty in general, one
of which was the degree to which the fiduciary made decisions on behalf of
the beneficiary:

Generally speaking, a fiduciary obligation arises where one person possesses
unilateral power or discretion on a matter affecting a second “peculiarly
vulnerable” person: see Frame v. Smith, [1987] 2 S.C.R. 99; Norberg v. Wynrib,
[1992] 2 S.C.R. 226; and Hodgkinson v. Simms, [1994] 3 S.C.R. 377. The
vulnerable party is in the power of the party possessing the power or discretion,
who is in turn obligated to exercise that power or discretion solely for the benefit
of the vulnerable party. A person cedes (or more often finds himself in the situation
where someone else has ceded for him) his power over a matter to another
person. The person who has ceded power trusts the person to whom power is
ceded to exercise the power with loyalty and care. This is the notion at the heart of
the fiduciary obligation.147

The most obvious case of a band having its decision-making power ceded for
it is when land on the reserve is expropriated, because the band has no power
to say no. Similarly, a band cedes its decision-making power to the Crown
when it gives the Crown written authority in a surrender document to deal
with surrendered land for the band’s benefit. In each case, the Crown will
have a duty to exercise the band’s ceded power solely for the benefit of that
band. By comparison, in a surrender vote, it is the band that makes the
decision whether or not to consent; thus, it does not cede its decision-making
power to the Crown, and the Crown is not required to act solely for the benefit
of the band.

146 Blueberry River Indian Band v. Canada (Department of Indian Affairs and Northern Development),
[1995] 4 SCR 344 at 362 (sub nom. Apsassin). Emphasis added.

147 Blueberry River Indian Band v. Canada (Department of Indian Affairs and Northern Development),
[1995] 4 SCR 344 at 371–72 (sub nom. Apsassin). Emphasis in original.
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Nevertheless, the circumstances of a surrender could lead to a finding that
the band in fact ceded its power to make a free and informed decision. In
Apsassin, Madam Justice McLachlin agreed with the trial judge’s conclusion
that the Band trusted the Crown to provide it with information regarding the
surrender, and she also agreed with the trial judge’s assessment that, on the
facts of the matter, the Crown had done exactly that.148 The question to be
asked then is whether, on the facts, the Cowessess Band ceded its decision-
making power to the Crown in the 1907 surrender.

In response to this query, the first step is to examine the character and
composition of the Cowessess Band itself. In previous inquiries, the
Commission has examined the relative strengths and weaknesses of a band –
whether it was vulnerable or able to be convinced to make a decision that
would not be in its best interests. In addition to their ability as farmers, there
is evidence that the character and background of the Cowessess band
members enhanced their abilities to make decisions. As we have set out in
detail in the discussion of the Band’s understanding regarding the surrender,
the Band was noted by observers to be different from the other bands in the
Crooked Lake Agency in its Métis ancestry and its reputation as the most
progressive and successful band in the entire region. 

Second, the First Nation submits that the Crown had a legal duty, which it
breached, to provide the Cowessess Band with the foreseeable consequences
of a decision to surrender part of its reserve. Canada argues that, although
Madam Justice McLachlin found that the Beaver Band in Apsassin trusted the
Crown to provide it with information as to its options and their foreseeable
consequences, “she did not find that there existed a general duty upon the
Crown to advise of foreseeable consequences, and this is particularly relevant
where those consequences were known to the First Nation or were otherwise
apparent.”149

Whether or not the Crown had a legal duty to explain the foreseeable
consequences to the Band, we would expect the Crown to act prudently and
with ordinary diligence in explaining the reasonably foreseeable events
following surrender – for example, the expected sale price of the land and
other matters related to the sale that could be predicted. The Crown would
also be expected to assess the level of detail or explanation required to ensure
that the Band fully appreciated the consequences of the surrender. Although
we do not have the contents of the discussions between officials and the

148 Blueberry River Indian Band v. Canada (Department of Indian Affairs and Northern Development),
[1995] 4 SCR 344 at 372 (sub nom. Apsassin).

149 Written Submissions on Behalf of the Government of Canada, August 6, 2004, p. 9.
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Cowessess Band, to some extent the Band’s demonstrated understanding of its
own situation could be expected to influence the nature of the discussions.
With respect to the use of the hay lands in the future, the band members could
be expected to have as much knowledge of their needs as any Indian agent,
since they had successfully farmed and ranched on the reserve for many
years, had lived through drought conditions, and had even lived without the
hay lands when they were destroyed by fire. It would be patronizing to suggest
that the band members, as successful and relatively prosperous farmers and
ranchers, needed to be told that, if they wanted to greatly increase their
livestock holdings, they would require more hay or other cattle feed. There is
simply no evidence that the Crown failed to act prudently in discussing the
foreseeable consequences of surrender with the Band.

Third, the First Nation argues that Inspector Graham “conducted the
proceedings in a manner calculated to circumvent or undermine the
leadership of the First Nation who were opposed to the proposed
surrender.”150 If this were the case, it would be an instance of the Band
having its decision-making power ceded for it by the Crown. In particular,
counsel argues that Graham’s characterization of both Chief LeRat and
Headman Ambroise Delorme as “non-progressive” was indicative of his
contempt for them. Both Chief LeRat and Mr Delorme voted against the
surrender. The Cowessess Band, however, had a history of strong leadership,
notably in Chief Cowessess and Chief O’Soup, before Chief LeRat. All three
leaders were very capable of representing the Band’s interests. Chief LeRat
had participated in previous surrender meetings, pressing for a high down
payment for his Band in return for consent; there is no reason to doubt that he
was an equally active participant in the meetings of January 21 and 29.
Although the record is short on detail, the surrender document states that
Inspector Graham explained the surrender clearly to the Band at both
meetings and inquired of the band members whether they needed more
information. The minutes record Chief LeRat as agreeing that the matter had
been satisfactorily explained.151 The fact that roughly one-half of the eligible
voters voted against their Chief says more about the interests of the individual
voters than it does about the Chief’s leadership being undermined by
Inspector Graham. 

Fourth, the First Nation argues that Alex Gaddie was brought to the second
meeting by William Graham as a counterweight to Chief LeRat and as a vote in

150 Written Submissions on Behalf of the Cowessess First Nation, June 30, 2004, p. 32.
151 Broadview Area Minute Book, Reserve No. 73 – Crooked Lake Agency, Minutes of Council, January 21, 1907

(ICC Exhibit 1, p. 54).
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favour of surrender if the second meeting resulted in a tied vote.152 But the
evidence about whether Graham used Gaddie to influence the surrender, as
we have found, is contradictory and inconclusive. On the basis of the
documentary record, we are unable to agree with the First Nation that
Inspector Graham worked to undermine the Band’s leadership by bringing
Alex Gaddie, a voting band member, to the meeting to somehow skew the vote. 

We find that the Crown provided the necessary information to make an
informed decision about the proposed surrender. In addition to the Band’s
own knowledge of the use of the hay lands, its ability to foresee the
consequences of surrender, both positive and negative, leads us to conclude
that the Band did not cede its decision-making power to the Crown. None of
the indicia of vulnerability that would lead to a finding that the Band had
ceded its decision-making power appears to be present within this Band.
Although the winter of 1907 was harsh, this Band was not in desperate
conditions, as was the Kahkewistahaw Band, possessing neither food nor a
Chief when its surrender was taken. We find on the evidence that this Band
was able to make its own decisions – and that it did so in this case. 

Was the Surrender an Exploitative Bargain?
Exploitation and Crown Consent
If a band consents to a surrender of reserve land, the Indian Act requires that
the Crown consider whether to consent to the surrender. As Madam Justice
McLachlin explained in Apsassin, “[t]he purpose of the requirement of Crown
consent was not to substitute the Crown’s decision for that of the band, but to
prevent exploitation.”153 McLachlin J further emphasized that a band’s
decision was to be respected; however, if it was a decision that was so foolish
or improvident as to constitute exploitation, the Crown could refuse its
consent. “In short,” stated McLachlin J, “the Crown’s obligation was limited to
preventing exploitative bargains.”154 In assessing whether an exploitative
bargain existed in Apsassin, McLachlin J looked at the evidence from the
perspective of the Band at the time.155 

As stated earlier, for this portion of the analysis, we must assume that the
Band voted in favour of the surrender. The question then becomes whether

152 Written Submissions on Behalf of the Cowessess First Nation, June 30, 2004, p. 32.
153 Blueberry River Indian Band v. Canada (Department of Indian Affairs and Northern Development),

[1995] 4 SCR 344 at 370–71 (sub nom. Apsassin).
154 Blueberry River Indian Band v. Canada (Department of Indian Affairs and Northern Development),

[1995] 4 SCR 344 at 371 (sub nom. Apsassin).
155 Blueberry River Indian Band v. Canada (Department of Indian Affairs and Northern Development),

[1995] 4 SCR 344 at 371 (sub nom. Apsassin).
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the Cowessess Band’s decision to surrender the southern portion of its reserve
was so foolish or improvident that it constituted exploitation. If so, the Crown
could have refused to permit the surrender.

What the Band Surrendered 
As originally surveyed, the Cowessess reserve contained 49,920 acres of land.
In 1907, the Cowessess Band surrendered 20,704 acres,156 or approximately
41 per cent of the original reserve, in the southernmost part of the reserve,
including all the land within six miles of the railway. After the surrender, the
Band retained 29,216 acres, or 59 per cent of its reserve. Most significant in
terms of what the Band was giving up were the hay lands, which were relied
on for raising livestock. In March 1907, Indian Agent Millar noted that “hay
will not be so plentiful, as most of the wild hay land is comprised in the
surrendered portion.”157 

Counsel for the First Nation argues that the Crown knew from the time of
the first survey of the reserve how valuable the hay lands would be to the
Indians if they chose to raise stock as part of their agricultural pursuits. By
1906, the Band had more than 500 acres under cultivation. With the
exception of a few elderly band members, the Band was self-supporting and,
in many years, had been able to sell surplus produce and stock.158 The First
Nation’s position is that, by failing to prevent a surrender of most of its hay
lands, the Crown permitted a surrender to take place that was foolish and
improvident enough to amount to exploitation.159 According to the First
Nation, the Crown either failed to consider the impact of the surrender on the
Band or knew what the impact would be, but did not think it important
enough to override the Band’s decision. 

As evidence, the First Nation points to the advice regarding the Crooked
Lake Agency bands given by government officials in1886, when, in response to
a request from local settlers to move the Indians back from the railway line,
Indian Agent McDonald responded that, unless the Indians could have

156 As noted earlier, there is some disagreement about exactly how much land was included in the surrender. The
description of the surrender provided by Chief Surveyor S. Bray in October 1906 stated that the surrender was
20,704 acres: S. Bray, “Description for Surrender,” October 2, 1906, LAC, RG 10, vol. 3732, file 26623 (ICC
Documents, Exhibit 6, p. 129). Almost 100 years later, Mattila Appraisals stated that 21,041 acres were within
the surrendered area: Mattila Appraisals Ltd., “Historical Land Use Review: 1907 Surrendered Area and
Current Cowessess Reserve,” prepared for Cowessess First Nation, [2004], p. 2 (ICC Exhibit 9a, p. 2). Thirty-
three sections amount to 21,120 acres if all sections are square and complete.

157 M. Millar, Indian Agent, to Frank Pedley, DSGIA, March 31, 1907, Canada, Annual Report of the Department
of Indian Affairs, for the Year Ended March 31, 1907, 121 (ICC Exhibit 5, p. 504).

158 J.P. Wright, Indian Agent, to the SGIA, July 27, 1900, Canada, Annual Report of the Department of Indian
Affairs for the Year Ended June 30, 1900, 148 (ICC Exhibit 5, p. 307).

159 Written Submissions on Behalf of the Cowessess First Nation, June 30, 2004, p. 44.
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replacement hay lands “in close proximity to their Reserve, it would be unjust
to entertain the proposition.”160 McDonald expected that the Indians of the
Crooked Lake Agency would soon have a “large number of cattle requiring
several thousand tons of Hay each, and we should in every way possible
protect it for them.”161 Sixteen years later, in 1902, Commissioner Laird
maintained the same position, that “it would never do for the Indians to be
short of hay,”162 but, soon after that, in response to a petition signed by 190
people from the towns of Broadview and Whitewood, the Minister’s office
responded “that no Indian lands can be sold without the consent of the
Indians: that the Department will do its best to procure the consent of the
Indians:. . .”163 However,  in his visi t  to the Crooked Lake Agency,
Commissioner Laird did not put the idea of surrender to the people of
Cowessess, as he did to both Ochapowace and Kahkewistahaw, because he
had determined that the Cowessess hay lands were almost completely within
the southern part of the reserve and because Cowessess reserve, unlike
Ochapowace and Kahkewistahaw, was farther away from Whitewood and
Broadview, where the principal petitioners lived.164 

The First Nation’s counsel submitted that the statistics alone show the
exploitation. Counsel relies on a report prepared for the First Nation; the
report concludes that, with the surrender, the Band “lost approximately
94.7% of their slough (marsh) based hay and 87.7% of their cow carrying
capacity.”165 

In the same report, authors R.A. Shoney and M.H. Shoney describe a
farmer’s need for hay in the early part of the century:

Hayland was essential in order to provide winter feed and to offset pasture
shortfalls during droughts. ... 

Natural hay marshes were invaluable as they provided a source of hay that
required only harvesting and avoided the expensive seed and cultivation costs asso-
ciated with alfalfa and other legumes. These low lying areas were more naturally

160 A. McDonald, Indian Agent, to the Indian Commissioner, March 22, 1886, LAC, RG 10, vol. 3732, file 26623
(ICC Exhibit 6, p. 41).

161 A. McDonald, Indian Agent, to the Indian Commissioner, March 22, 1886, LAC, RG 10, vol. 3732, file 26623
(ICC Exhibit 6, p. 41).

162 David Laird, Indian Commissioner, to Indian Agent, Crooked Lake Agency, January 22, 1902, LAC, RG 10,
vol. 3561, file 82-4 (ICC Exhibit 6, p. 76).

163 Office of the Minister of the Interior to J.D. McLean, Secretary, DIA, March 31, 1902, LAC, RG 10, vol. 3732,
file 26623 (ICC Exhibit 6, p. 84).

164 D. Laird, Indian Commissioner, to the Secretary, DIA, May 6, 1902, LAC, RG 10, vol. 3732, file 26623 (ICC
Exhibit 6, pp. 87–89).

165 Written Submissions on Behalf of the Cowessess First Nation, June 30, 2004, p. 42, quoting R.A. Schoney and
M.H. Schoney, “An Economic Analysis of the Impact of the Surrendered Reserve Land on the Cowessess First
Nation,” prepared for Cowessess First Nation, April 20, 2004, p. i (ICC Exhibit 11a, p. i).
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drought tolerant and could provide better than average supplies of feed when it
was needed most.166

According to the Schoney report, the Band lost 72.1 per cent of its open
arable land and all of its land within reasonable transport distance to the
railway line.167 The report further points out that, compared to hay, cultivated
land for a wheat-based economy required land cleared at considerable
cost.168 The First Nation’s counsel argues that the land surrendered in 1907
was its “most valuable arable land”169 and points out that only 104 slough hay
acres and 1,175 short-grass acres remained in the unsurrendered portion.170

With respect to the First Nation’s arguments based on the Schoney report,
there are some points with which we disagree. First, the Schoney report states
that the Band lost all its land within “reasonable transport distance to the rail
line.”171 Yet the report also points out that settlement development patterns
largely occurred within 10 miles of a railway line, a distance that “allowed
grain to be hauled by horse and wagon to the elevator and still be able to
return the same day.”172 It could be argued, as we stated earlier, that the
surrender of the six-mile strip did not increase the distance that the Band had
to travel to the railway line, as the band members lived in the north and would
have travelled more than six miles to the railway towns in any event to sell
their excess produce. Second, the First Nation concludes that the Band lost
the most valuable arable land in the surrender; we disagree and shall address
that argument in more detail below. Third, the Schoney report compares the
cost of developing types of cultivated hay to replace wild hay, which required
only harvesting. Schoney also points out the greater vulnerability of some
cultivated varieties to drought and insect infestation.173 But it must be noted
that, as early as 1899, the government was experimenting with brome grass
on the Crooked Lake Agency reserves as a replacement for wild hay, in order
to relieve the Indians from “hauling hay from the South of their reserves to the

166 R.A. Schoney and M.H. Schoney, “An Economic Analysis of the Impact of the Surrendered Reserve Land on the
Cowessess First Nation,” prepared for Cowessess First Nation, April 20, 2004, p. 12 (ICC Exhibit 11a, p. 12).

167 R.A. Schoney and M.H. Schoney, “An Economic Analysis of the Impact of the Surrendered Reserve Land on the
Cowessess First Nation,” prepared for Cowessess First Nation, April 20, 2004, p. i (ICC Documents:
Exhibit 11a, p. i).

168 R.A. Schoney and M.H. Schoney, “An Economic Analysis of the Impact of the Surrendered Reserve Land on the
Cowessess First Nation,” prepared for Cowessess First Nation, April 20, 2004, p. i (ICC Exhibit 11a, p. i).

169 Written Submissions on Behalf of the Cowessess First Nation, June 30, 2004, p. 42.
170 Written Submissions on Behalf of the Cowessess First Nation, June 30, 2004, p. 42.
171 R.A. Schoney and M.H. Schoney, “An Economic Analysis of the Impact of the Surrendered Reserve Land on the

Cowessess First Nation,” prepared for Cowessess First Nation, April 20, 2004, p. i (ICC Exhibit 11a, p. i).
172 R.A. Schoney and M.H. Schoney, “An Economic Analysis of the Impact of the Surrendered Reserve Land on the

Cowessess First Nation,” prepared for Cowessess First Nation, April 20, 2004, p. 8 (ICC Exhibit 11a, p. 8).
173 R.A. Schoney and M.H. Schoney, “An Economic Analysis of the Impact of the Surrendered Reserve Land on the

Cowessess First Nation,” prepared for Cowessess First Nation, April 20, 2004, pp. 12–13 (ICC Exhibit 11a,
pp. 12–13).
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north of them where they reside on the Qu’Appelle river.”174 Moreover,
according to Tyler, the hay sloughs on the Cowessess reserve were slowly
drying up.175

Counsel for Canada takes a different approach to the question of an
exploitative bargain, arguing that there is no “cogent or compelling evidence
that any interests of the Crown in obtaining the surrender were antithetical to
the interests of the Band, nor were the Band’s interests ignored.”176 Canada’s
arguments are founded on McLachlin J’s approach of viewing the benefit or
detriment of a surrender from the perspective of the band itself at the time,
and by understanding the circumstances known to exist at the time of the
surrender.177 Canada’s counsel states that Crown officials considered the
Band’s situation over the years, stating as early as 1902 that a surrender would
be beneficial to the Band, and at the same time cautioning that reserve land
could not be sold without the consent of the Indians. Canada’s counsel also
refers to the types of goods that the band members spent their first cash
payment on, citing Indian Agent Miller’s March 1907 report:

[A] considerable number of useful horses were purchased, besides sleighs,
wagons, ploughs, and other articles which should be of permanent use in carrying
on work; in addition to these, purchases were made of food-supplies, blankets,
bedding, and some furniture, also much warm and serviceable winter clothing.
Another distribution will probably be made this coming autumn, and in future an
annual distribution of interest money will be made. These annual payments
should be of great advantage to the Indians, especially to the aged and infirm,
who have derived in the past very little income from their large land holdings.178

In addition, before the surrender, the Cowessess Band was concerned that
settlers’ cattle were straying onto the reserve and considered the possibility of
using money from the surrender to fence the reserve.

Canada’s counsel sets out seven factors relevant to assessing the surrender
from the Band’s perspective in 1907.179 We consider three of them to be of
particular significance: the small percentage of reserve land used for

174 D. Laird, Indian Commissioner, to the SGIA, April 22,1899, LAC, RG 10, vol. 3732, file 26623 (ICC Exhibit 6,
p. 69).

175 K.J. Tyler, “A History of the Cowessess Band, 1874–1907,” paper prepared for the Federation of Saskatchewan
Indians, 1975, p. 76 (ICC Exhibit 4, p. 76).

176 Written Submissions on Behalf of the Government of Canada, August 6, 2004, p. 11.
177 Written Submissions on Behalf of the Government of Canada, August 6, 2004, pp. 11, 23.
178 Written Submissions on Behalf of the Government of Canada, August 6, 2004, p. 13, quoting M. Millar, Indian

Agent, to Frank Pedley, DSGIA, March 31, 1907, Canada, Annual Report of the Department of Indian Affairs
for the Year Ended March 31, 1907, 121 (ICC Exhibit 5, p. 503). Agent Millar was speaking of both the
Cowessess and Kahkewistahaw bands in that report. Canada’s emphasis.
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agriculture; the needs and interests of the Band; and the sale prices of the
surrendered land. 

Canada’s counsel argues that the Band had the capacity to farm only a very
small percentage of the land available, pointing out that, in 1907, the Band
had a small population, with only 32 adult men living on the reserve. Further,
the evidence in the years following 1907, says Canada, does not substantiate
the First Nation’s position that the surrender of the hay lands had a permanent
impact on the Band’s agricultural production. Canada cites two sources as
support: the statement by Inspector William Graham in 1913 that the
Cowessess people “are in about the same condition as they have been for
years, from a farming standpoint”;180 and a report by Public History Inc. that
found a general increase in crop production in the Agency between 1907 and
1918, with only a slight decrease in livestock production that was reversed by
1910.181

Another important factor in assessing exploitation, according to Canada’s
counsel, is the needs and interests of the Band in 1907. Canada relies
primarily on evidence showing that, in the early 1900s, the Cowessess Band
was already diversifying its economy by selling wood and senega root, tanning
hides, and working for settlers. Thus, says Canada, although half the Band
relied on mixed farming, many members were working at different
occupations. The uses to which the first cash advance from the surrender was
put, argues Canada, met very valid needs of the people.

The third factor that we determine to be important to this claim is the
evidence of the sale prices, because, if the Band had received an unreasonably
low amount for the sale of its land and the Crown had known or ought to have
known that this result would occur, there would be grounds for investigating
whether the surrender was so improvident as to constitute exploitation. In this
regard, Canada looks to the evidence, based on the surveyor’s evaluation of
the land at between $4.50 and $9.00 per acre, with an average upset price of
$6.85, that 21 of the 97 quarter sections that sold in November 1908 were
sold for more than the upset price and none for less. Similarly, at the June
1910 auction, all the remaining 28 quarter sections sold for more than the
upset price – some at double the price. Based on this evidence, states

179 The seven factors cited by Canada are as follows: “(a) [the] decline in the population of the Band; (b) the
relatively high proportion of Reserve land on a per capita basis; (c) the Reserve lands remaining after the
surrender would be in excess of Treaty allotment on a per capita basis; (d) the relatively small portion of the
Reserve lands used for agriculture; (e) the needs and interests of the Band; (f) the terms and conditions of the
surrender; and (g) the Band received more than the expected prices for the Reserve lands.” Written
Submissions on Behalf of the Government of Canada, August 6, 2004, p. 14.

180 Written Submissions on Behalf of the Government of Canada, August 6, 2004, p. 16.
181 Written Submissions on Behalf of the Government of Canada, August 6, 2004, p. 17.

!ICCP.21_reports.book  Page 423  Tuesday, December 9, 2008  2:54 PM



INDIAN CLAIMS COMMISSION PROCEEDINGS

424

Canada’s counsel, the price at which the lands were sold was not
unreasonable.182 

Both the First Nation and Canada have relied on different evidence to make
their arguments that this surrender was or was not exploitation of the Band.
We shall summarize the facts that, in our view, lead us to the conclusion that
this surrender was not a case of exploitation. In so doing, we shall use the
guiding principle from Apsassin that this question must be looked at from the
perspective of the Band at the time.

The Surrender from the Band’s Perspective
The band members, with one or two possible exceptions, did not live in the
south. They chose to live on prime agricultural land in the north of the
reserve, close to fresh water and wood. The slough lands in the south, while
possible to cultivate and suitable for grazing, were not a priority of the Band
for agricultural purposes in 1907 and would not have been for many decades,
as farming was done on a small scale, primarily for subsistence. Although the
railroad would become increasingly vital for large-scale farming in the West,
its use by the Band would have been limited. The record does not indicate that
the railway was discussed in the pre-surrender discussions, but, according to
the First Nation’s counsel, “in the case of the Crooked Lake Agency, the rail
line was there by 1886.”183 The evidence also reveals that the Band had used
the train for travel and to send produce to markets. The north-south road
allowances would have continued to provide access to grain elevators and rail
lines. Bearing in mind that the Band lived in the north and its members
already had to travel more than six miles to reach the railway towns, the loss
of the southern portion close to the line would not have significantly changed
their pattern of moving excess produce to market.

With respect to the type of the land surrendered, the record is clear that, at
that time, the slough lands were marshy, gravelly, alkaline, and generally
inferior to the reserve land where the band members resided. Much of the
evidence put forward by the First Nation on the quality, cow-carrying capacity,
and potential uses of the surrendered land would be relevant to compensation
negotiations but is not central to an understanding of the circumstances at
play in 1907 – or even 10 years later. This conclusion would not be true if the
Band had given up land that was greatly superior to the residual reserve or

182 Written Submissions on Behalf of the Government of Canada, August 6, 2004, pp. 21–23.
183 ICC Transcript, September 21, 2004 (p. 82, Dan Maddigan).
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had given up land in exchange for land that turned out to be unsuitable for its
needs. Those facts are not present here.

Nevertheless, some band members did rely on the southern portion for the
majority of their wild hay, and, before 1902, government officials took the
position that the Cowessess Band should not be deprived of its hay. By 1906,
however, the Crown was being pressured to make land available for the
growing number of settlers, and Crown policy dictated that underutilized or
unused reserve lands should be considered for surrender, but only in
accordance with the law. In this same period, half of the Cowessess band
members were engaged in mixed farming;184 thus, it follows that half were
not. Unfortunately, the record does not provide enough detail to know if there
is a correlation between the voters who rejected surrender and their reliance
on hay to use or sell. Following the surrender vote, there was a temporary
decline in livestock production,185 but, overall, the impact of the loss of the
hay lands was not significant. 

The Band was self-sufficient, but it also needed money for certain
necessities and possibly to fence the reserve. We cannot agree with the First
Nation’s statement that it is untenable to suggest “that it was in the best
interests of the Band to surrender the southern six miles of IR 73 in return for
cash or other non-reserve commodities.”186 No one knows what was in the
minds of the voters when they made their decision, but it is a fact that the vote
was almost evenly divided. When asked by the Commission’s counsel why at
least 14 band members voted for the proposal if it was so obviously foolish
and improvident, the First Nation’s counsel replied that it was irrelevant how
many people voted in favour because of the Crown’s continuing duty to assess
whether the surrender was in their best interests.187 We do not agree that a
close vote was irrelevant. In accordance with the pre-surrender fiduciary duty
of the Crown expressed in Apsassin, band intention and understanding are
relevant, as are the perspectives of the band members and the circumstances
of the times. The result of the vote is an indication, on the facts of this claim,
that band members were somewhat divided in respect of their needs and
interests in 1907. 

184 Matthew Millar, Indian Agent, to Frank Pedley, DSGIA, June 30, 1906, Canada, Annual Report of the
Department of Indian Affairs for the Year Ended June 30, 1906, 126 (ICC Exhibit 5, p. 471).

185 Public History Inc., “Cowessess First Nation Specific Claim Concerning the 1907 Surrender of a Portion of IR
No. 73: Historical Report,” prepared for INAC, Specific Claims Branch, May 31, 2004, pp. 32, 74 (ICC
Exhibit 10a, pp. 32, 74).

186 Rebuttal Submissions on Behalf of the Cowessess First Nation, August 18, 2004, p. 7.
187 ICC Transcript, September 21, 2004 (pp. 130–31, Karen Webb, Dan Maddigan).
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The 1911 Delegation
Although the record in this claim is inadequate in some areas, we consider the
evidence of the 1911 delegation to Ottawa to be significant in finding that the
Band itself did not believe it had entered into an exploitative bargain. Four
years after the 1907 surrender, a delegation of Indians went to Ottawa to
present a number of grievances to the government. Cowessess band members
helped to organize and actively participated in the meeting with officials. The
Band sent Alex Gaddie, Louis O’Soup, and Loud Voice. The Cowessess
delegation spoke to the issue of the payments owed to the Band and to a
number of grievances related to Treaty 4 promises, but it did not once raise
the legitimacy of the surrender. In contrast, the Kahkewistahaw Band’s
representative complained that its members were having great difficulty
making a living on the remaining reserve land, even though Inspector Graham
had told them they would have no such difficulty. After the Cowessess
delegation returned to its reserve, Barrister H.W. MacDonald followed up with
inquiries on behalf of the Cowessess Band with regard to the land sale
proceeds. In September 1911, Agent Millar held a meeting at the Agency to
explain to the Cowessess Band the financial statements regarding the 1907
surrender. There is no evidence, however, that the propriety of the surrender
was raised either by Mr MacDonald on behalf of the Band or by the band
members in their meeting with Agent Millar. Nor can we find any other
complaint regarding the surrender decision for 30 years following 1907. 

We agree with Canada that there is no “authority cited to suggest that a
non-exploitative bargain must be the best possible outcome viewed with the
benefit of hindsight. An improvident, foolish, or exploitative bargain is, by
definition, not merely an imperfect bargain.”188 It may have been unwise in
retrospect to have surrendered the hay lands, given modern agricultural
methods that permit large-scale farming, ranching, and the export of
produce, but the totality of the evidence does not convince us that the
surrender in 1907 was so foolish or improvident as to constitute exploitation,
such that the Governor in Council should have withheld its consent. 

Comparison with Other Crooked Lake Bands
Before leaving the issue of exploitation, we note the First Nation’s argument
that the Cowessess surrender was equivalent to the 1907 Kahkewistahaw and
1909 Moosomin surrenders, both of which Canada accepted to negotiate after
the Indian Claims Commission had conducted inquiries: “[T]his Commission

188 Written Submissions on Behalf of the Government of Canada, August 6, 2004, p. 10.
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itself in two other hearings on facts very similar to these, have [sic] already
concluded that those surrenders were foolish and improvident.”189 In our
view, the most reliable comparisons are the Kahkewistahaw and Ochapowace
surrender proposals, as they took place at the same time and involved the
same Crown officials. The Commission has very little information in the
record on the Ochapowace surrender vote in January 1907 except that the
Band voted against surrender twice, after which the Crown’s officials did not
propose surrender again for 10 years. Where we disagree with the First
Nation, however, is in the statement that the facts in Kahkewistahaw are very
similar. What resonates instead are some of the major differences between the
Kahkewistahaw and Cowessess bands and their reserves.190 Kahkewistahaw
had no leader at the time of the surrender; the Band was suffering from
disease and starvation; it gave up not only 70 per cent of its reserve but its best
agricultural land, a fact that the Commission described as a material
consideration in finding the surrender transaction to be tainted; the residual
reserve land was significantly inferior land, and such differences would have
been obvious to officials; most of the Band had holdings within the
surrendered area; the impact of the surrender was devastating to the Band’s
economy; and the Kahkewistahaw delegation in 1911 complained that
Inspector Graham’s promises had resulted in their losing their livelihood. The
Kahkewistahaw Band was extremely vulnerable in January 1907, as the
Commission found. These facts were not present in the Cowessess surrender. 

The facts of the Moosomin surrender are even less similar to the
Cowessess surrender because, as William Graham himself acknowledged in
1930, the Moosomin Band had surrendered a splendid reserve in exchange
for a stony reserve in the frost belt which was almost useless for farming.191

The promise of good fishing at the new reserve also proved to be futile
because commercial fishing interests had depleted the catch.

Conclusion
The Cowessess Band knew about a possible surrender proposal for at least
two years before the surrender; officials had discussed it with them in advance
of the first surrender meeting, and it is reasonable to believe that band

189 ICC Transcript, September 21, 2004 (p. 232, Dan Maddigan); see also Written Submissions on Behalf of the
Cowessess First Nation, June 30, 2004, pp. 16–19.

190 The ICC commenced an inquiry into the Kahkewistahaw surrender in 1994. See ICC, Kahkewistahaw First
Nation: 1907 Reserve Land Surrender Inquiry (Ottawa, February 1997), reported (1998) 8 ICCP 3.

191 W.M. Graham, Indian Commissioner, to D.C. Scott, DSGIA, April 24, 1930, LAC, RG 10, vol. 4095, file 600324,
quoted in ICC, Moosomin First Nation: 1909 Reserve Land Surrender Inquiry (Ottawa, March 1997),
reported (1998) 8 ICCP 101 at 173.
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members discussed it among themselves. As able and successful farmers and
ranchers, the Cowessess band members knew what the consequences of the
surrender would be, voted in a manner that reflected their various priorities,
and received the deal they had bargained for. Although we agree with the First
Nation that the Crown had a continuing duty to assess whether the surrender
was in the best interests of the Band, in the face of the divergent interests of
the band members, the Crown did not act in a way that was antithetical to
those interests. Crown officials did not deceive or unduly influence the Band
before or during the vote. They explained the consequences of the surrender,
they were careful to give the band members time to consider their decision,
and they acted in accordance with the law. In short, they properly managed
the competing interests with respect to the Band’s reserve. 

We regret that the records of the day do not provide the parties with a
comprehensive report of the discussions that took place between Crown
officials and the Band. Nevertheless, the record establishes that the Cowessess
voters were “autonomous actors” with respect to the 1907 surrender. In the
absence of exploitation or tainted dealings on the part of the Crown, and given
the compelling evidence that this Band was progressive, knowledgeable about
its lands, and understood the consequences of the surrender, we are unable to
conclude that the Crown breached its fiduciary duty to the Band.

REASONS OF COMMISSIONER HOLMAN
I have read the reasons of my colleagues. I think the essential difference
between my analysis and theirs is the understanding and conception of the
duty of loyalty and the standard of conduct expected of the Crown as a
fiduciary. Consistently, the courts demand a high standard of conduct from a
prudent fiduciary. After an examination of the facts, I must conclude that
Crown officials were more responsive to the concerns of the settlers, to whom
they owed no duty, than to the interests of the Band, to which they did. At the
time, Crown officials failed even to consider whether a surrender was in the
best interests of the Cowessess Band. This attitude was in stark contrast to the
position taken by officials before 1904.

Phase I: Validity of the Surrender Pursuant to the Indian Act
This inquiry marks the second phase of a two-phase inquiry.192 The first stage
of analysis for any surrender is consideration of whether the surrender meets

192 ICC, Cowessess First Nation: 1907 Surrender Inquiry (Ottawa, March 2001), reported (2001) 14 ICCP 223
at 263.
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the requirements of the Indian Act. This question was the subject of the first
phase of this inquiry, and the report on the panel ’s findings has been
published.193

The issues in phase 1 included, first, the interpretation of section 49194 of
the Indian Act – specifically, whether the majority required for a surrender
was a majority of eligible voters actually voting or a majority of eligible voters
in attendance at a surrender meeting. The second issue required the panel to
determine how many eligible voters attended the Cowessess surrender
meeting of January 29, 1907. Finally, the third issue was whether a majority of
the eligible voting members assented to a surrender within the requirements
of the Indian Act.

On the first issue, the panel decided that the required majority was one
that best protected the interests of the entire band with respect to its
commonly held land, and it preferred the consent of a larger number of band
members over a smaller number. The panel decided that the majority
required for a valid surrender under section 49 of the Indian Act was a
majority of eligible voters present at a surrender meeting, not a majority of
eligible voters who voted.195 On the second issue, the panel decided, based
on the evidence in the documentary record, that 30 Cowessess band members
attended the surrender meeting.196

On the third issue, the panel concluded that the surrender failed because a
majority was not achieved with a vote of 15 out of 30 in favour of surrender,
and, therefore, the Band did not consent to a surrender of part of its
reserve.197 The panel recommended that the claim be accepted for
negotiation, but Canada decided not to accept this recommendation.198 On
that basis, the First Nation returned to the Commission and asked for further
inquiry into the issue of whether Canada had breached its fiduciary duties to
the First Nation.

The findings in phase I of this inquiry circumscribe the work of this panel
in phase II. In phase I, the panel reviewed the Royal Proclamation of 1763

193 ICC, Cowessess First Nation: 1907 Surrender Inquiry (Ottawa, March 2001), reported (2001) 14 ICCP 223.
194 The reader is reminded that where reference is made to the findings of the panel in Phase I to s. 49 of the 1906

Indian Act at the time of the surrender vote, in all cases, it should be read as s. 39 of the 1886 Act. 
195 ICC, Cowessess First Nation: 1907 Surrender Inquiry (Ottawa, March 2001), reported (2001) 14 ICCP 223

at 263.
196 ICC, Cowessess First Nation: 1907 Surrender Inquiry (Ottawa, March 2001), reported (2001) 14 ICCP 223

at 270.
197 ICC, Cowessess First Nation: 1907 Surrender Inquiry (Ottawa, March 2001), reported (2001) 14 ICCP 223

at 270.
198 Robert D. Nault, Minister of Indian Affairs and Northern Development, to Chief Patricia Sparvier, Cowessess

First Nation, March 27, 2002 (ICC file 2107-33-01, vol. 3).
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and the surrender requirements of section 49 of the 1906 Indian Act,199

which are derived from the Royal Proclamation. 
It concluded that the purpose of section 49 was protective in nature200

and “that section 49(1) must be interpreted in a way that takes into account
the policy of protecting the interests of the entire band with respect to its land
base.”201 The policy of protecting the reserve land interests of a First Nation
as set out in the Indian Act can be seen as a statutory echo of the Crown’s
fiduciary duty to protect and preserve reserve land.

The Phase I panel determined that there was no majority vote for
surrender of a portion of the Cowessess reserve, notwithstanding that both
parties acted as if there was. The Band did not give valid consent to the
surrender, and nothing can be inferred from the vote about the Band’s intent
or understanding. In a similar vein, any information we have about the Band’s
ability to make decisions or about band members’ understanding of the
surrender terms and provisions does not help us in an understanding of the
Crown’s fiduciary duty. One of two interpretations is possible from a tied vote:
either the Band did not intend to surrender its land or the Band had no
expressed intention. Without a majority vote, what cannot be said is that the
Band intended to surrender land. The only behaviour to be considered is that
of the Crown, since it is the Crown which has a duty to the Band. The only
questions to be answered are whether the Crown carried out its required
duties of loyalty and good faith, acted in the best interests of the Band, and
preserved and protected the Band’s interest in its reserve. In order to provide
a full report, it is first necessary to analyze whether the Crown should have
refused to consent to the surrender, on the basis that it was an exploitative
bargain. It must be clearly understood, however, that this analysis is strictly in
the hypothetical, and no attempt should be made to override the fact that this
surrender, because it did not meet the mandatory statutory requirements of
the Indian Act, was not valid.

Phase II: The Crown’s Fiduciary Duty to the Cowessess Band 
The issues in this second phase of the inquiry focus on the Crown’s fiduciary
duty: whether one is owed to the Cowessess Band in the pre-surrender period;
whether the Crown breached its duties; and whether the Crown has a lawful
obligation to the First Nation as a result of the breach.

199
200 ICC, Cowessess First Nation: 1907 Surrender Inquiry (Ottawa, March 2001), reported (2001) 14 ICCP 223

at 262.
201 ICC, Cowessess First Nation: 1907 Surrender Inquiry (Ottawa, March 2001), reported (2001) 14 ICCP 223

at 263.
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 In this inquiry, the pre-surrender period dates from the time the reserve
was surveyed and the Band moved onto the land to begin farming. Almost
from the beginning, local area farmers and townspeople, as well as their
elected officials, began to lobby for a surrender of the reserve. The pre-
surrender period ends with Crown consent, which is required after a valid
surrender vote has been taken.

Not everything the Crown does in the decades leading up to a surrender is
relevant to the question of whether the Crown breached its duty with regard to
a particular surrender. In this inquiry, there are many instances in the early
years when the Crown acted as a good fiduciary for the Cowessess Band.
Those instances stand in contrast to the behaviour of Crown officials in the
relatively short period from 1904 to 1907.

Issue 1: The Fiduciary Duty Owed by the Crown to the First Nation

Signing of Treaty 4
Treaty 4 was signed on September 15, 1874. Chief Cowessess was among the
Cree and Saulteaux chiefs in attendance, and he signed on behalf of his
followers. Six days of negotiations preceded the signing. On the fourth day,
Lieutenant Governor Alexander Morris stated: “[W]e come here to tell you
openly, without hiding anything, just what the Queen will do for you, just what
she thinks is good for you, and I want you to look me in the face, eye to eye,
and open your hearts to me as children would to a father, as children ought to
do to a father, and as you ought to the servants of the great mother of us
all.”202 Later the same day, he said, “we ask you to speak out to us, to open
your minds to us, and believe that we are your true and best friends, who will
never advise you badly, who will never whisper bad words in your ears, who
only care for your good and that of your children.”203 These words provide an
excellent description of the fiduciary relationship and the duties of loyalty and
good faith. The statements can also be seen as the express promise that
judges, decades later, will refer to in their discussions of the law of fiduciary
duty – the undertaking on the part of the fiduciary to look after the affairs of
another.

It must be remembered that, in signing the treaty, the various bands gave
up their rights to huge tracts of land, along with the way of life they had known

202 Alexander Morris, The Treaties of Canada with the Indians of Manitoba and the North-West Territories
(Toronto: Belfords Clark, 1880; Coles reprint, 1971), 95–96.

203 Alexander Morris, The Treaties of Canada with the Indians of Manitoba and the North-West Territories
(Toronto: Belfords Clark, 1880; Coles reprint, 1971), 97.
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for centuries. They did so in exchange for reserve lands; very limited rights to
hunt, trap, and fish; and assistance from the Crown to establish themselves in
a sustaining agricultural economy. Treaty bands paid a significant price for
their reserves. The concept of a band “purchasing” its interest in reserve land
at the time of treaty is addressed in the Supreme Court’s Mikisew Cree First
Nation v. Canada (Minister of Heritage). This case dealt with the honour of
the Crown and the Mikisew Cree’s rights under Treaty 8. Writing for the Court,
Mr Justice Binnie states: “[I]t is not as though the Treaty 8 First Nations did
not pay dearly for their entitlement to honourable conduct on the part of the
Crown; surrender of the aboriginal interest in an area larger than France is a
hefty purchase price.”204 Whether the area surrendered to the Crown under
Treaty 4 is larger or smaller than France is not important; its size was
considerable. It would be just as easy to write: It is not as though the Treaty 4
First Nations did not pay dearly for their entitlement to reserves and the
benefits set out in the treaty; surrender of the Aboriginal interest in what is
most of southeastern Saskatchewan is a hefty purchase price.

The manner in which the Supreme Court has dealt with the fiduciary duty
makes it possible to conclude that a treaty band’s interest in its reserve may be
different from that of a band which has not taken treaty. It may also be
different from that of a band which has neither Aboriginal nor treaty rights to
a particular parcel of land.205

In this case, the Crown had invited Chief Cowessess to sign the treaty. It
made promises to him fewer than 30 years before it returned to his Band and
asked to take back some of this land. If anything, given how much the Indians
had to give up in order to “pay” for their reserves, the Crown should have
protected Indian land much more diligently than it did.

Fiduciary Duty Law
The Indian Claims Commission has considered the question of the Crown’s
fiduciary duty many times206 and has often provided a short precis of the

204 Mikisew Cree First Nation v. Canada (Minister of Heritage), [2005] 3 SCR 388 at para. 52. This judgment
was handed down from the Supreme Court of Canada after oral argument had been made in this inquiry, and,
as a result, the parties have not had the opportunity to argue its application. The case is included here to
illustrate approval of a concept, and it does not play any further role in the analysis of the Crown’s fiduciary
duty. 

205 As an example of a band that was noted by the Supreme Court as not having an Aboriginal right to its reserve
land, see Wewaykum Indian Band v. Canada, [2002] 4 SCR 245. In Wewaykum, Mr Justice Binnie noted at
para. 12: “It appears the first members of the Laich-kwil-tach First Nation to take up residence in the disputed
area was Captain John Quacksister (or Kwaksistal) and his family, in or about 1875.” At para. 91, he states:
“The federal Crown in this case was carrying out various functions imposed by statute or undertaken pursuant
to federal-provincial agreements. Its mandate was not the disposition of an existing Indian interest in the
subject lands, but the creation of an altogether new interest in lands to which the Indians made no prior claim
by way of treaty or aboriginal right.”
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leading cases, on the assumption that many readers are conversant with, if not
knowledgeable about, the state of the fiduciary duty law in Canada. Because
Canada and the First Nation took very different approaches to this issue in the
present inquiry, a difference reflected in these majority and minority reports,
it is necessary here to provide more legal background than has usually been
done. 

At the outset, it is important to state that the duty attaches to the fiduciary,
not the beneficiary. In the context of a surrender, that means it is the Crown’s
duty to be loyal to the interests of the First Nation. It is never the beneficiary’s
job to keep the fiduciary honest. As an example, it is the Crown’s duty to make
full disclosure of all the facts necessary for the band to make a voluntary and
informed decision. It is not up to the band to find out what the Crown knows.

Guerin v. The Queen
Guerin207 marked the first time that the Supreme Court of Canada had applied
the equitable doctrine of fiduciary duty in an Aboriginal context. The claim
before the courts in Guerin involved the surrender of valuable reserve land for
lease to a golf club. The lease terms were less favourable to the Band than the
terms it had approved at the surrender meeting. Seven of the eight justices of
the Supreme Court who took part in the judgment agreed that the Crown was
in a fiduciary relationship with the Musqueam Indian Band. In his judgment,
Mr Justice Dickson (as he then was) cited the Royal Proclamation of 1763 as
a source of the Crown’s fiduciary duty to Indian people. He reviewed the Royal
Proclamation’s requirement that Indian lands could be sold only to the Crown
and stated:

The purpose of this surrender requirement is clearly to interpose the Crown
between the Indians and prospective purchasers or lessees of their land, so as to
prevent the Indians from being exploited.208

In Justice Dickson’s analysis, the Crown had undertaken a historic
responsibility “to act on behalf of the Indians so as to protect their interests in

206 Among the surrenders are Kahkewistahaw First Nation: 1907 Reserve Land Surrender Inquiry (Ottawa,
February 1997), reported (1998) 8 ICCP 3; The Key First Nation: 1909 Surrender Inquiry (Ottawa, March
2000), reported (2000) 13 ICCP 3; Duncan’s First Nation: 1928 Surrender Inquiry (Ottawa, September
1999), reported (2000) 12 ICCP 53; Chippewas of Kettle and Stony Point First Nation: 1927 Surrender
Inquiry (Ottawa, March 1997), reported (1998) 8 ICCP 209; Sumas Indian Band: 1919 Indian Reserve 7
Surrender Inquiry (Ottawa, August 1997), reported (1998) 8 ICCP 281; Canupawakpa Dakota First Nation:
Turtle Mountain Surrender Inquiry (Ottawa, July 2003), reported (2004) 17 ICCP 263, and, since oral
argument in this inquiry, James Smith Cree Nation: Chakastaypasin Indian Reserve 98 Inquiry (Ottawa,
March 2005).

207 Guerin v. The Queen, [1984] 2 SCR 335 at 385.
208 Guerin v. The Queen, [1984] 2 SCR 335 at 383.
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transactions with third parties.”209 Moreover, through the Indian Act,
“Parliament has conferred upon the Crown a discretion to decide for itself
where the Indian’s best interests really lie.”210 “This discretion,” he stated,
“has the effect of transforming the Crown’s obligation into a fiduciary one.”211

He also stated

that where by statute, agreement, or perhaps by unilateral undertaking, one party
has an obligation to act for the benefit of another, and that obligation carries with it
a discretionary power, the party thus empowered becomes a fiduciary. Equity will
then supervise the relationship by holding him to the fiduciary’s strict standard of
conduct.212

When Treaty 4 was signed in 1879, the Crown made exactly those kinds of
promises to the Cree and Saulteaux chiefs, one of whom was Chief Cowessess.
Lieutenant Governor Morris was very clear that the Queen would never advise
the chiefs badly and would keep the best interests of both them and their
children at heart. There can be no question that the Crown made the kind of
unilateral undertaking that Mr Justice Dickson had in mind when he first
wrote about the fiduciary duty.

It is also worth noting two other points that Mr Justice Dickson made in
Guerin. He stated that fiduciary duties typically arise only in a private law
context, and that “[p]ublic law duties, the performance of which requires the
exercise of discretion, do not typically give rise to a fiduciary relationship.”213

He categorized the fiduciary duty owed to the Musqueam Band as being “in
the nature of a private law duty.”214

What is instructive and relevant to the Cowessess Band of 1907 is that the
Court is clear that public law duties are not fiduciary duties. Whatever
obligation215 the Crown thought it had to the settlers near the Cowessess

209 Guerin v. The Queen, [1984] 2 SCR 335 at 383–84.
210 Guerin v. The Queen, [1984] 2 SCR 335 at 383–84.
211 Guerin v. The Queen, [1984] 2 SCR 335 at 384.
212 Guerin v. The Queen, [1984] 2 SCR 335 at 384.
213 Guerin v. The Queen, [1984] 2 SCR 335 at 385.
214 Guerin v. The Queen, [1984] 2 SCR 335 at 385.
215 The Crown’s duties to ordinary citizens encompass matters such as treating citizens in equal circumstances

equally and applying legislation fairly to all. A fiduciary duty requires that the fiduciary act in the best interests
of the beneficiary. Almost by definition, the Crown cannot do that with regard to the average citizen. If the
Crown had fiduciary duties to the public, for instance, it could not tax one class of people higher than another
or give benefits to one class of people and not to another, yet that is what it does routinely in making public
policy. Easily demonstrated examples can be seen in the application of the Income Tax Act: higher-income
Canadians pay tax at higher rates and receive fewer benefits than lower-income Canadians. In applying the
principle to Cowessess, the settlers could expect the Crown to treat them fairly vis-à-vis each other, without
favouritism as to who would be allowed to homestead and who not, but they could not expect that the Crown
would act in their best interests in priority to other interests.
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reserve, it was not a fiduciary duty. The Crown was a fiduciary only to the
Band, where its “duty is that of utmost loyalty to his principal.”216

Blueberry River Indian Band v. Canada (sub nom. Apsassin)217 
In Apsassin, the Supreme Court dealt with the specific issue of the pre-
surrender fiduciary duty owed by the Crown to the Beaver Band.218

Two surrenders were at issue in Apsassin, in 1940 and 1945. In 1940, the
Beaver Band surrendered the mineral rights to IR 172, in trust, which the
Crown was “to lease” for its benefit. In 1945, the Band surrendered all of IR
172 “to sell or lease.” In 1948, the Department of Indian Affairs transferred
the surrendered land to the Director of the Veterans’ Land Act (DVLA) for
$78,000, to be used for settlement of veterans returning from World War II. In
what the Supreme Court of Canada described as “inadvertence,” the DIA also
transferred the mineral rights. Following the sale, the lands were found to
contain deposits of oil and gas. The Beaver Band sought a declaration that the
surrender was invalid on the grounds that the Crown had breached its
fiduciary duties to the Band and had committed several acts and omissions
that constituted negligence.

The Supreme Court of Canada decided that the “inadvertent” transfer of
the mineral rights to the DVLA in 1948, coupled with the Crown’s failure to
use its statutory power to cancel the sale of the mineral rights once the error
was discovered, constituted a breach of its post-surrender fiduciary duty to
the Beaver Band.

With respect to the Crown’s pre-surrender fiduciary duties, the two judges
who wrote opinions differed in their analyses, but agreed that, with regard to
the surrender itself, the Crown had discharged its duties. Both Mr Justice
Gonthier and Madam Justice McLachlin (as she then was) saw the Indian
Act’s requirements for valid band consent and Crown consent to a surrender
as a balancing between a First Nation’s autonomy and the Crown’s role as
protector.

Madam Justice McLachlin analyzed the Crown’s pre-surrender fiduciary
duties from two perspectives: first, whether the Indian Act imposed a duty on
the Crown to prevent the surrender of IR 172, and, second, whether the
circumstances of the case gave rise to a fiduciary duty on the Crown. In the

216 Guerin v. The Queen, [1984] 2 SCR 335 at 389
217 Blueberry River Indian Band v. Canada (Department of Indian Affairs and Northern Development),

[1995] 4 SCR 344 (sub nom. Apsassin).
218 The Beaver Band has been named many ways, including the Fort St John Band and the Fort St John Band of

Beaver Indians. The Supreme Court called it the “Beaver Band,” so that name will be used for the purpose of
discussing the case.
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Moosomin inquiry, that panel reviewed Apsassin and described the dual
analysis as those obligations that pertain to the result of a surrender and those
that pertain to the context or process leading up to a surrender.

In this inquiry, the question of whether the Crown should have withheld its
consent to the surrender can be answered only from the hypothetical, since
the Phase I panel found there was no valid consent on the part of the
Cowessess Band. In her analysis, Madam Justice McLachlin dealt with the
result of the surrender requirements of the Indian Act and the fiduciary duty
imposed on the Crown:

My view is that the Indian Act’s provisions for surrender of band reserves strikes
[sic] a balance between the two extremes of autonomy and protection. The band’s
consent was required to surrender its reserve. Without that consent, the reserve
could not be sold. But the Crown, through the Governor in Council, was also
required to consent to the surrender. The purpose of the requirement of Crown
consent was not to substitute the Crown’s decision for that of the band, but to
prevent exploitation. As Dickson J. characterized it in Guerin (at p. 383):

The purpose of this surrender requirement is clearly to
interpose the Crown between the Indians and prospective
purchasers or lessees of their land, so as to prevent the
Indians from being exploited.

It follows that under the Indian Act, the Band had the right to decide whether to
surrender the reserve, and its decision was to be respected. At the same time, if the
Band’s decision was foolish or improvident – a decision that constituted
exploitation – the Crown could refuse to consent. In short, the Crown’s obligation
was limited to preventing exploitative bargains.219

What this decision means in the context of this surrender is that, had the
Cowessess Band consented to the surrender in 1907, and had the consent
been freely given, both informed and voluntary, the Crown would have had a
duty to evaluate the result of surrender for the purpose of determining
whether it was exploitative.

In Apsassin, Madam Justice McLachlin also considered the context of a
surrender, whether “a fiduciary relationship was superimposed on the regime
for alienation of lands contemplated by the Indian Act.”220 In writing about
the fiduciary relationship in general, McLachlin J stated:

219 Blueberry River Indian Band v. Canada (Department of Indian Affairs and Northern Development),
[1995] 4 SCR 344 at para. 35 (sub nom. Apsassin), McLachlin J. 

220 Blueberry River Indian Band v. Canada (Department of Indian Affairs and Northern Development),
[1995] 4 SCR 344 at para. 37 (sub nom. Apsassin), McLachlin J. 
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[A] fiduciary obligation arises where one person possesses unilateral power or
discretion on a matter affecting a second “peculiarly vulnerable” person: see
Frame v. Smith, [1984] 2 SCR 99; Norberg v. Wynrib, [1992] 2 SCR 226; and
Hodgkinson v. Simms, [1994] 3 SCR 377.[221] The vulnerable party is in the
power of the party possessing the power or discretion, who is in turn obligated to
exercise that power or discretion solely for the benefit of the vulnerable party. A
person cedes (or more often finds himself in the situation where someone else has
ceded for him) his power over a matter to another person. The person who has
ceded power trusts the person to whom power is ceded to exercise the power with
loyalty and care. This is the notion at the heart of the fiduciary obligation.222

On the facts of Apsassin, Madam Justice McLachlin decided there was no
need to superimpose a fiduciary obligation on the Crown leading up to the
surrender because, although the Band “trusted the Crown to provide it with
information as to its options and their foreseeable consequences”223 in
relation to both the surrender of IR 172 and the acquisition of new reserves
better suited to its chosen lifestyle of hunting and trapping, the evidence did
“not support the contention that the Band abnegated or entrusted its power of
decision over the surrender of the reserve to the Crown, ...”224

Mr Justice Gonthier’s approach to the pre-surrender fiduciary duty was
complementary. He preferred “an intention-based approach,”225 which
required an analysis of the “understanding and intention of the Band
members”226 in order “to give effect to the true purpose of the dealings.”227

Both justices paid particular attention to the findings of the trial judge, Mr
Justice Addy. Gonthier J did so to determine the Band’s intention at the time of
the surrender, and McLachlin J, to determine whether the Band had ceded its
decision-making power to the Crown. In his judgment, Mr Justice Addy
considered the issue of whether the Beaver Band had made informed and
voluntary consent to the proposed surrender. Lack of consent would have
invalidated the surrender and could have come about in a number of ways.228

221 The concept of the “peculiarly vulnerable” person was developed earlier by the Court in Frame v. Smith,
[1984] 2 SCR 99; Norberg v. Wynrib, [1992] 2 SCR 226; and Hodgkinson v. Simms, [1994] 3 SCR 377. It
will be discussed in more detail later.

222 Blueberry River Indian Band v. Canada (Department of Indian Affairs and Northern Development),
[1995] 4 SCR 344 at para. 38 (sub nom. Apsassin), McLachlin J. Emphasis in original.

223 Blueberry River Indian Band v. Canada (Department of Indian Affairs and Northern Development),
[1995] 4 SCR 344 at para. 39 (sub nom. Apsassin), McLachlin J.

224 Blueberry River Indian Band v. Canada (Department of Indian Affairs and Northern Development),
[1995] 4 SCR 344 at para. 39 (sub nom. Apsassin), McLachlin J.

225 Blueberry River Indian Band v. Canada (Department of Indian Affairs and Northern Development),
[1995] 4 SCR 344 at para. 7 (sub nom. Apsassin), Gonthier J.

226 Blueberry River Indian Band v. Canada (Department of Indian Affairs and Northern Development),
[1995] 4 SCR 344 at para. 7 (sub nom. Apsassin), Gonthier J.

227 Blueberry River Indian Band v. Canada (Department of Indian Affairs and Northern Development),
[1995] 4 SCR 344 at para. 7 (sub nom. Apsassin), Gonthier J.
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He was clear that the Crown had been diligent about providing information to
the Beaver Band, helping it to consider and weigh options, and providing time
for both questioning by the band members and open discussion.

Madam Justice McLachlin listed the following eight findings of Mr Justice
Addy to demonstrate that the Band had not ceded its decision-making power
to the Crown, or, as she characterized it, had its decision-making power ceded
for it. Mr Justice Gonthier cited points 1, 6, and 7 as evidence to support the
Band’s intention.

1. That the plaintiffs [the Band] had known for some considerable time that
an absolute surrender of I.R. 172 was being contemplated;

2. That they had discussed the matter previously on at least three formal
meetings where representatives of the Department were present;

3. That, contrary to what has been claimed by the plaintiffs, it would be
nothing short of ludicrous to conclude that the Indians would not also have
discussed it between themselves on many occasions in an informal manner,
in their various family and hunting groups;

4. That, at the surrender meeting itself, the matter was fully discussed both
between the Indians and with the departmental representatives previous to
the signing of the actual surrender;

5. That [Crown representatives had not] attempted to influence the plaintiffs
either previously or during the surrender meetings but that, on the contrary,
the matter appears to have been dealt with most conscientiously by the
departmental representatives concerned;

6. That Mr. Grew [the local Indian agent] fully explained to the Indians the
consequences of a surrender;

7. That, although they would not have understood and probably would have
been incapable of understanding the precise nature of the legal interest they
were surrendering, they did in fact understand that by the surrender they
were giving up forever all rights to I.R. 172, in return for the money which

228 Those ways could include the common law remedies of lack of understanding of the meaning of the contract,
lack of knowledge of the terms of a contract, failure ad idem (in which two parties think a contract means
different things), and lack of capacity to sign a contract. There are also the equitable remedies that the Court
imposes on what are otherwise voluntary agreements, usually between two parties with a significant power
imbalance. The equitable remedies include duress, which requires an analysis of the economic circumstances
of the weaker party; undue influence of the stronger party over the weaker; and the unconscionable bargain, in
which the Court has the jurisdiction to overturn what would otherwise be a valid contract. Because these
contract remedies were pleaded by First Nations before the application of fiduciary duty law to Aboriginal
interests, they appear in judgments before Apsassin. However, in contract law, the parties are presumed to be
competent equals, and one party has no duty to act on behalf of the other. That is one of the hallmarks of the
law of fiduciaries; in an Aboriginal context, it is the Crown that must act on behalf of the First Nation. An
application of contract law principles, and, in particular, the equitable remedies, might have the same result as
the application of the law of fiduciaries, given the power imbalance between the Crown and the First Nations.
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would be deposited to their credit once the reserve was sold and with their
being furnished with alternate sites near their trapping lines to be
purchased from the proceeds;

8. That the said alternate sites had already been chosen by them, after mature

consideration.229

A comparison of what the trial judge found to be facts in Apsassin and the
facts in this inquiry reveal a very different set of circumstances.

In Apsassin, Mr Justice Gonthier emphasized that the Band understood
that the sale or lease of IR 172 would provide the money necessary for the
purchase of better reserve sites, which had already been identified by the
Beaver Band. He went on to state that he “would be reluctant to give effect to
this surrender variation if I thought that the Band’s understanding of its terms
had been inadequate, or if the conduct of the Crown had somehow tainted the
dealings in a manner which made i t  unsafe to rely on the Band’s
understanding and intention.”230 Mr Justice Gonthier did not elaborate on
what he meant by “tainted dealings,” but, from his reliance on Addy J’s
findings at trial and his determination that there was “nothing in the
negotiations prior to the 1945 surrender or in the terms of the surrender
instrument, which would make it inappropriate to give effect to the Band’s
intention to surrender all their rights in I.R. 172,”231 it is possible to infer his
understanding of what might constitute tainted dealings. Mr Justice Gonthier
specifically approved Addy J’s sixth finding – that the Indian Agent had fully
explained the consequences of the surrender.

 There has been little judicial interpretation of “tainted dealings.” In
Chippewas of Kettle and Stony Point v. Canada (Attorney-General), Mr
Justice Laskin of the Ontario Court of Appeal applied the Supreme Court’s
analysis in Apsassin and stated that the existence of cash at the surrender
meeting and the immediate cash payments made to the Band by the third-
party purchaser of the land at the surrender meeting did not vitiate the “‘true
intent’ or the ‘free and informed consent’ of the Band or, in the words of
Gonthier J., ‘made it unsafe to rely on the Band’s understanding and
intention.’” Mr Justice Laskin also recognized and did not disapprove of the
motion judge’s description of the cash and the promise of immediate cash

229 Blueberry River Indian Band v. Canada (Department of Indian Affairs and Northern Development),
[1995] 4 SCR 344 at paras. 39 and 7 (sub nom. Apsassin), Gonthier J. The explanatory words in brackets in
point 1 have been added by the ICC. 

230 Blueberry River Indian Band v. Canada (Department of Indian Affairs and Northern Development),
[1995] 4 SCR 344 at para. 14 (sub nom. Apsassin), Gonthier J.

231 Blueberry River Indian Band v. Canada (Department of Indian Affairs and Northern Development),
[1995] 4 SCR 344 at para. 14 (sub nom. Apsassin), Gonthier J.
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payment as “having the odour of moral failure.” Indeed, he went on to say that
“the cash payments or alleged ‘bribe’ and consequent exploitation or ‘tainted
dealings’ may afford grounds for the Band to make out a case of breach of
fiduciary duty.”232

The eight points set out by the trial judge in Apsassin do not establish a
checklist by which a First Nation or the Crown can compare any given
behaviour to an expected standard. The Commission has stated, however, that
the decision is “instructive.”233

It must be remembered that Apsassin dealt with a surrender in which the
Supreme Court found there was valid consent: the Beaver Band knew what it
was doing, and it had a plan to replace the surrendered land with other land.
In Apsassin, the Crown prudently advised the Band, worked with it to develop
the plan to replace the land, and assessed whether the surrender was in the
best interests of the Band.

In the present inquiry, we do not start from the point of having valid
consent. Without valid consent, there is no band intention and understanding
to be respected. That vacuum makes any application of the benchmarks in
Apsassin extremely difficult.

Hodgkinson v. Simms
At the same time that the Supreme Court was considering the duty of loyalty in
an Aboriginal context, it was also dealing with non-Aboriginal cases, one of
which is instructive in assessing the position of the Cowessess Band in 1907.
Hodgkinson v. Simms234 deals with the meaning of legal vulnerability as well
as the issue of the beneficiary that is empowered or required to make certain
decisions within a fiduciary relationship.

In Guerin, once the Band had surrendered the land for lease, it had no
ability to deal with the surrendered land; only the Crown could do so.
However, in a surrender, the Band itself must make the decision to sell the
land. The Indian Act requires a vote by band members. If the Band itself is
making the decision, how, then, would the Crown have a duty with regard to
that decision?

Hodgkinson dealt with the claim by an investor that his financial adviser
had not fully disclosed a personal interest in investments that he
recommended to the investor. The investor was a stockbroker and admitted

232 Chippewas of Kettle and Stony Point v. Canada (Attorney-General) (1996), 31 OR 3rd, 97 (Ont. CA) at
106.

233 ICC, Moosomin First Nation: 1909 Reserve Land Surrender Inquiry (Ottawa, March 1997), reported (1998)
8 ICCP 101 at 187.

234 Hodgkinson v. Simms, [1994] 3 SCR 377.
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he was financially knowledgeable. Like a band which must decide whether to
surrender its land, he made the actual decision to invest. The specific
question the Court was asked to determine was whether the adviser was in a
fiduciary relationship with the investor, notwithstanding the lack of a
unilateral undertaking and the question of per se vulnerability.

First, Mr Justice La Forest considered what he called a “power-
dependency”235 relationship and set it in context with the situation of
unilateral discretion as set out in Guerin:

More generally, relationships characterized by a unilateral discretion, such as the
trustee-beneficiary relationship, are properly understood as simply a species of a
broader family of relationships that may be termed “power-dependency”
relationships. I employed this notion, developed in an article by Professor
Coleman, to capture the dynamic of abuse in Norberg v. Wynrib, supra, at p. 255.
Norberg concerned an aging physician who extorted sexual favours from a young
female patient in exchange for feeding an addiction she had previously developed
to the pain-killer Fiorinal. The difficulty in Norberg was that the sexual contact
between the doctor and the patient had the appearance of consent. However, when
the pernicious effects of the situational power imbalance were considered, it was
clear that true consent was absent. While the concept of a “power-dependency”
relationship was there applied to an instance of sexual assault, in my view the
concept accurately describes any situation where one party, by statute, agreement,
a particular course of conduct, or by unilateral undertaking, gains a position of
overriding power or influence over another party.236

The majority of the court held that a relationship between a client and a
financial adviser is not necessarily fiduciary, but there were circumstances in
which it was. What was important to La Forest J were the reasonable
expectations of the parties and the degree to which one party relied on the
advice of the other:

[I]t is simply wrong to focus only on the degree to which a power or discretion to
harm another is somehow “unilateral”. ... Ipso facto, persons in a “power-
dependency relationship” are vulnerable to harm. Further, the relative “degree of
vulnerability”, if it can be put that way, does not depend on some hypothetical
ability to protect one’s self from harm, but rather on the nature of the parties’
reasonable expectations. Obviously, a party who expects the other party to a
relationship to act in the former’s best interests is more vulnerable to an abuse of
power than a party who should be expected to know that he or she should take

235 Hodgkinson v. Simms, [1994] 3 SCR 377 at 411.
236 Hodgkinson v. Simms, [1994] 3 SCR 377 at 411.
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protective measures. J.C. Shepherd, supra, puts the matter in the following way, at
p. 102:

Where a weaker or reliant party trusts the stronger party
not to use his power and influence against the weaker
party, and the stronger party, if acting reasonably, would
have known or ought to have known of this reliance, we
can say that the stronger party had notice of the encum-
brance, and therefore, in using the power has accepted the
duty. [Emphasis in the original.]237

He went on to state:

... To imply that one is not vulnerable to an abuse of power because one could have
protected, but did not protect one’s self is to focus on one narrow class of “power-
dependency relationship” at the expense of the general principle that transcends
it.238

The decision to surrender land was one of the few decisions (if not the
only one) that Indian bands could make in the early years of the twentieth
century. All other aspects of their lives were tightly controlled by the Crown.
They could not sell produce without permission; they could not leave the
reserve without permission; they could not buy land; they could not vote; they
could not hire lawyers to enforce their rights. The Crown could and did
depose chiefs; the Crown could and did regulate the manner in which bands
chose their leadership. The only decision a band could make was perhaps the
most important – it could sell its land. It was the one area where the Crown
did not have a “unilateral power or discretion” over the band.

In the case of the Cowessess Band, it “ceded” power in 1879 as a signatory
to Treaty 4. At that time, the Crown gained the power to manage both the Band
and its interests. Simultaneously, it became obliged to do so “for the benefit”
of the Cowessess Band. The Crown had promised to advise the First Nation as
to its best interests, and the Cowessess Band trusted the Crown to exercise its
powers with loyalty and care. It had every right to trust that the Crown would
advise it loyally and carefully when the question of surrender arose.

The term “peculiarly vulnerable” as used by Justice McLachlin in Apsassin
to describe the condition of the beneficiary does not mean vulnerable in the
ordinary sense, but in the legal sense.239 The Cowessess Band was in a
“power-dependency” relationship with the Crown, particularly in the matter of
selling land. Not only had the Crown promised it would advise the Band as to

237 Hodgkinson v. Simms, [1994] 3 SCR 377 at 412–13.
238 Hodgkinson v. Simms, [1994] 3 SCR 377 at 413.
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its best interests at the time of treaty, but the Crown effectively prevented
anyone else from doing so.240 Inspector William Graham wrote to his
superior in Ottawa, Superintendent General of Indians Affairs, Frank Oliver,
that he was aware that the “Town Council, the Board of Trade and Individuals
have been talking to the leading Indians, and they now have all kinds of ideas
of [sic] their heads.”241 In that same letter, he suggested that “it would be
necessary to have the matter thoroughly understood and the terms of
surrender should be thoroughly decided upon before the proposition is put to
the Indians, because it would have a bad effect if the Department had to go
back to them with a second proposition. Outsiders would interfere in the
interval as in the past.”242 Graham did not say in what way outsiders had
interfered, but the most reasonable inference is that the local people would
encourage the Indians to get a better deal than the Crown was offering. He
also stated that he had consulted with the Roman Catholic priest, Siméon
Perreault, because of what Graham believed was his influence over the people
of Cowessess. The priest, he explained, was “of the opinion that a surrender
could be obtained, if properly handled.’”243

Wewaykum Indian Band v. Canada
More recently, the Supreme Court considered the general nature of the
fiduciary duty owed to Aboriginal peoples in Wewaykum Indian Band v.

239 It is clear that Madam Justice McLachlin’s choice of wording comes from an earlier case, in which Madam
Justice Wilson set out both vulnerability and the unilateral exercise of power as indicia of the presence of a
fiduciary relationship. In Frame v. Smith, [1987] 2 SCR 99, Wilson J wrote in dissent as to the outcome of the
case, but her reasoning has subsequently been adopted by the Court. She proposed a three-step test for the
finding of a fiduciary relationship: (1) there had to be scope for the exercise of some discretion or power; (2)
the power or discretion could be used unilaterally so as toaffect the beneficiary’s legal or practical interests;
and (3) a peculiar vulnerability existed on the part of the beneficiary to the exercise of the discretion or power.

240 Hodgkinson v. Simms, [1994] 3 SCR 377 at 467–68. It is worth noting at this point that Madam Justice
McLachlin concurred in what became the minority decision. She and Mr Justice Sopinka wrote for three
judges and, on the facts of the case, did not find there was a fiduciary relationship. Nevertheless, at p. 467, they
stated: “Vulnerability does not mean merely ‘weak’ or ‘weaker’. It connotes a relationship of dependency, an
‘implicit dependency’ by the beneficiary on the fiduciary.” Both she and Justice Sopinka, at pp. 467–68, stated
that to find the fiduciary relationship, it was necessary to have a total reliance and dependence on the fiduciary
by the beneficiary. ... To date, the law has imposed a fiduciary obligation only at the extreme of total reliance. 
This is in accordance with the concepts of trust and loyalty which lie at the heart of the fiduciary obligation.
The word “trust” connotes a state of complete reliance, of putting oneself or one’s affairs in the power of the
other. The correlative duty of loyalty arises from this level of trust and the complete reliance which it evidences.
Where a party retains the power and ability to make his or her own decisions, the other person may be under a
duty of care not to misrepresent the true state of affairs or face liability in tort or negligence. But he or she is
not under a duty of loyalty. That higher duty arises only when the person has unilateral power over the other
person’s affairs placing the latter at the mercy of the former’s discretion.

241 W.M. Graham, Inspector of Indian Agencies, to Frank Oliver, SGIA, June 19, 1906, LAC, RG 10, vol. 3732,
file 26623 (ICC Exhibit 6, pp. 114–16).

242 W.M. Graham, Inspector of Indian Agencies, to Frank Oliver, SGIA, June 19, 1906, LAC, RG 10, vol. 3732,
file 26623 (ICC Exhibit 6, pp. 114–16).

243 W.M. Graham, Inspector of Indian Agencies, to Frank Oliver, SGIA, June 19, 1906, LAC, RG 10, vol. 3732,
file 26623 (ICC Exhibit 6, pp. 114–16).
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Canada.244 In Wewaykum, two bands claimed each other’s reserve land, and
each asserted it would hold both reserves to the exclusion of the other
because of breaches of fiduciary duty by the Crown.

In determining the outcome of the matter and whether, in these
circumstances, the Crown owed fiduciary duties to either or both of the two
bands, Mr Justice Binnie examined the nature and scope of the fiduciary duty
and its application to reserve land.

In writing for a unanimous Court, he began by stating that “[t]he fiduciary
duty imposed on the Crown does not exist at large but in relation to specific
Indian interests.”245 In addition, the creation of a fiduciary relationship
depends on “identification of a cognizable Indian interest” and the Crown’s
undertaking of discretionary control in a way that invokes responsibility “in
the nature of a private duty.”246 Justice Binnie set out the following general
principles:

(1) The content of the Crown’s fiduciary duty towards aboriginal peoples varies
with the nature and importance of the interest sought to be protected. It
does not provide a general indemnity.

(2) Prior to reserve creation, the Crown exercises a public law function under
the Indian Act – which is subject to supervision by the courts exercising
public law remedies. At that stage a fiduciary relationship may also arise
but, in that respect, the Crown’s duty is limited to the basic obligations of
loyalty, good faith in the discharge of its mandate, providing full disclosure
appropriate to the subject matter, and acting with ordinary prudence with a
view to the best interest of the aboriginal beneficiaries.

(3) Once a reserve is created, the content of the Crown’s fiduciary duty expands
to include the protection and preservation of the Band’s quasi-proprietary
interest in the reserve from exploitation.247

Mr Justice Binnie distinguished between the Crown’s fiduciary duty to
Aboriginal peoples and the “exercising of ordinary government powers in
matters involving disputes between Indians and non-Indians.”248 In this
situation, he stated that, before reserve creation, the Crown is no ordinary
fiduciary and “wears many hats and represents many interests.”249

244 Wewaykum Indian Band v. Canada, [2002] 4 SCR 245.
245 Wewaykum Indian Band v. Canada, [2002] 4 SCR 245 at para. 81.
246 Wewaykum Indian Band v. Canada, [2002] 4 SCR 245 at para. 85
247 Wewaykum Indian Band v. Canada, [2002] 4 SCR 245 at para. 86.
248 Wewaykum Indian Band v. Canada, [2002] 4 SCR 245 at para. 96.
249 Wewaykum Indian Band v. Canada, [2002] 4 SCR 245 at para. 96.
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At that stage, prior to reserve creation, the Court cannot ignore the reality of the
conflicting demands confronting the government, asserted both by the competing
bands themselves and by non-Indians. As Dickson J. said in Guerin, supra, at
p. 385:

It should be noted that fiduciary duties generally arise only
with regard to obligations originating in a private law con-
text. Public law duties, the performance of which requires
the exercise of discretion, do not typically give rise to a
fiduciary relationship. [Emphasis added.]250 

In his survey of the nature and scope of the fiduciary duty, Mr Justice
Binnie appears to set up a hierarchy of the fiduciary duties owed to bands in
relation to reserve land. Once land has been set aside for a band, the basic
fiduciary duties of loyalty, full disclosure, and acting in the best interests of the
beneficiary are at stake. Once the reserve is created, the Crown’s duty expands
to include preservation and protection of the reserve land.

He went on to explain the “exploitative bargain” by referring to the source
of the expression, Madam Justice Wilson in Guerin, in which she stated that,
before any disposition, the Crown has “a fiduciary obligation to protect and
preserve the Band’s interest from invasion or destruction.”251

Wilson J.’s comments should be taken to mean that ordinary diligence must be
used by the Crown to avoid invasion or destruction of the band’s quasi-property
interest by an exploitative bargain with third parties or, indeed, exploitation by the
Crown itself.252

Mr Justice Binnie has reinforced the process of analyzing surrenders
through a two-step process. In the first step, the Crown’s conduct in the
context of the surrender must be evaluated against the fiduciary duties of
loyalty, good faith, full disclosure, and the preservation and protection of
reserve land. In the second step, assuming that the Crown has acted as it
should, the band has made full and informed consent, and the Crown has also
been involved at disposition to prevent an exploitative bargain, the substance
of a surrender must be evaluated.

250 Wewaykum Indian Band v. Canada, [2002] 4 SCR 245 at para. 96. Emphasis in original.
251 Guerin v. The Queen, [1984] 2 SCR 335 at 350.
252 Wewaykum Indian Band v. Canada, [2002] 4 SCR 245 at para. 100.
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Haida Nation v. British Columbia (Minister of Forests)
The Court’s most recent statement about the fiduciary duty can be found in
Haida Nation v. British Columbia (Minister of Forests),253 in which Madam
Justice McLachlin, writing for a unanimous Court, cites Wewaykum with
approval both in finding that “where the Crown has assumed discretionary
control over specific Aboriginal interests, the honour of the Crown gives rise
to a fiduciary duty: Wewaykum Indian Band v. Canada, [2002] 4 S.C.R. 245,
2002 SCC 79, at para. 79,”254 and, “while the Crown’s fiduciary obligations
and its duty to consult and accommodate share roots in the principle that the
Crown’s honour is engaged in its relationship with Aboriginal peoples, the
duty to consult is distinct from the fiduciary duty that is owed in relation to
particular cognizable Aboriginal interests.”255

It is clear that the Supreme Court recognizes what might be called a
hierarchy of duties owed by the Crown to Aboriginal peoples. The most
onerous are at the top: the fiduciary duties of loyalty and good faith, and the
duty to act in the best interests of the First Nation. Less onerous are the duties
to consult and accommodate, in which the Crown is required to act, but is not
required to act in the best interests of the First Nation to the exclusion of other
interests. Below the duty to consult and accommodate would be the public
law duties that the Crown owes to all. These public law duties are not
enforceable except through statute, and they do not create justiciable rights.

The fiduciary duty can best be summarized by the following principles:

• In the context of surrender discussions, the Crown owes the First
Nation a duty of loyalty and full disclosure. At all times, it must act in
the best interests of the band. With regard to the band’s interest in the
reserve, it must act to protect and preserve the band’s interest in the
reserve.

• If there is valid consent to a surrender, the Crown has a duty to prevent
an exploitative bargain.

• On surrender, the Crown must implement the wishes of the band and
deal with the land in the best interests of the band.

253 Haida Nation v. British Columbia (Minister of Forests), [2004] 3 SCR 511.
254 Haida Nation v. British Columbia (Minister of Forests), [2004] 3 SCR 511 at para. 18. This case was

handed down from the Supreme Court after oral argument was made in this inquiry and, as a result, the parties
have not had the opportunity to argue its application. It is included to show the development of fiduciary duty
law in Canada and has not been applied to the facts of the inquiry.

255 Haida Nation v. British Columbia (Minister of Forests), [2004] 3 SCR 511 at para. 54.
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At all times, the honour of the Crown is at stake.

Nature of the Pre-surrender Fiduciary Duty
The First Nation has argued a more expansive fiduciary duty than has the
Crown.

During the oral hearing in this inquiry, counsel for the First Nation quoted
Mr Justice Lambert of the British Columbia Court of Appeal in Haida Nation:

The fiduciary duty of the Crown ... is a duty to behave towards the Indian people
with utmost good faith and to put the interests of the Indian people under the
protection of the Crown so that in cases of conflicting rights the interests of the
Indian people to whom the fiduciary duty is owed, must not be subordinated by the
Crown to competing interests of other persons to whom the Crown owes no
fiduciary duty owed.256

Counsel for the First Nation cited Wewaykum approvingly, as well as the
duties set out by Mr Justice Binnie of loyalty, good faith, full disclosure, and
the duty to protect and preserve reserve land. The First Nation argued that
Canada’s duty is to act in the best interests of the Band, putting the Band’s
interests ahead of all others;257 to provide the Band with full disclosure of the
terms and foreseeable consequences of the surrender, so that the voting
members have an adequate understanding and can make an informed
decision;258 to respect the decision-making authority of the Band concerning
the surrender and not to seek to undermine, circumvent, or overpower that
authority;259 to consider whether the foreseeable consequences of the
proposed surrender would be foolish or improvident of the Band’s
interests;260 and, if the surrender is exploitative, to withhold the required
consent of the Crown.261

Counsel for Canada argued a much narrower view of the fiduciary duty.
Canada’s position on the fiduciary duty begins with the premise that there was
a majority vote by the Band in 1907 and, consequently, a valid surrender. In its
response to thepanel ’s recommendation that Canada accept this claim for
negotiation following phase I of the inquiry, Canada rejected the panel’s
finding that the recorded vote was not a majority vote. In the oral hearing in

256 ICC Transcript, September 21, 2004 (p. 40, Daniel J. Maddigan). Mr Justice Lambert had found that the duty to
consult and accommodate was fiduciary in nature. The Supreme Court disagreed as to whether the duties were
fiduciary, but it did not comment on Lambert’s conceptualization of the Crown’s fiduciary duties.

257 Written Submissions on Behalf of the Cowessess First Nation, June 30, 2004, p. 47.
258 Written Submissions on Behalf of the Cowessess First Nation, June 30, 2004, p. 47.
259 Written Submissions on Behalf of the Cowessess First Nation, June 30, 2004, p. 47.
260 Written Submissions on Behalf of the Cowessess First Nation, June 30, 2004, p. 49.
261 Written Submissions on Behalf of the Cowessess First Nation, June 30, 2004, p. 49.
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this inquiry, Canada submitted that, “in a surrender case a band can
surrender as little or as much land as it chooses and that decision, subject to
the test that’s set out in Apsassin, is to be respected.”262 Counsel submitted
that the “Crown’s obligation was limited to preventing exploitative
bargains.”263 Canada went on to say that, with regard to whether the Crown
had a duty to act in the best interests of the Band, “that factor only arises
where the band has given up its decision-making authority to the Crown. And I
would submit that in our view the evidence fails to disclose that Cowessess
Band ceded its decision-making authority to Canada in the context of the 1907
surrender and, therefore, the requirement to act solely in the benefit of the
band doesn’t arise.”264

The Crown summarized the test this way: “Refusing to consent to an
exploitative bargain; not engaging in tainted dealings so as to subvert the
band’s understanding and intention regarding the surrender; and if the band
had ceded its decision-making authority to the Crown Canada could have an
additional duty to exercise the ceded power with loyalty, care and solely for
the benefit of the band.”265

The First Nation has characterized the fiduciary duty as a positive duty –
the duties to be loyal, to make full disclosure, to preserve and protect reserve
land, and, if necessary, to prevent the exploitative bargain. With the exception
of the positive duty to prevent the exploitative bargain, the Crown has
characterized the fiduciary duty in the negative – not to engage in tainted
dealings, not to subvert the Band’s understanding and intention.

It must never be forgotten that, regardless of whether the duty is argued
expansively or restrictively, the fiduciary duty is the duty of loyalty and good
faith, the duty of one to act in the best interests of another. The issue the
courts must decide most often is whether it attaches in any given situation. In
Wewaykum, Mr Justice Binnie provided the road map, as it were, to the duty
itself, setting out its elements, the requirement of a “cognizable Indian
interest,” and the way the duties expand depending on the nature of the
interest.

In this case, the “cognizable Indian interest” is the Band’s interest in the
reserve itself, one it received as a result of an exchange of Aboriginal title.
During the period of time leading up to the surrender, the Crown, as fiduciary,
has a duty to advise the Band as to its best interests; it has a duty to put the

262 ICC Transcript, September 21, 2004 (pp. 145–46, Vivian Russell).
263 ICC Transcript, September 21, 2004 (p. 156, Vivian Russell).
264 ICC Transcript, September 21, 2004 (p. 158, Vivian Russell).
265 ICC Transcript, September 21, 2004 (pp. 160–61, Vivian Russell).
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Band’s interests before the interests of others, such as the settlers; and it has a
duty to make full disclosure of all the facts known to the Crown at the time.
Those facts included the Crown’s knowledge of the value of the hay lands to
the Band, one that was well known to Crown officials.

My colleagues will say that Apsassin is the only case relevant to this
inquiry, because only Apsassin deals specifically with the pre-surrender
duties of the Crown. Apsassin is instructive in that is sets out some of the tests
to be considered in the pre-surrender situation. The standard to be met by
Crown officials dealing with the Cowessess reserve in 1907, for instance, can
be seen by examining the findings of the trial judge in Apsassin.

The duties, as distinct from the tests for breach of those duties, remain
those iterated first in Guerin and repeated in Wewaykum. The difficulty in
applying only Apsassin is that it ignores the developments in the law of
fiduciary duties as they apply to Aboriginal peoples. When clear writing by the
Supreme Court exists about the fiduciary duty of the Crown with respect to
reserve land, it is both instructive and authoritative. Accordingly, this analysis
of the facts in this inquiry will refer to all three of these cases.

Issue 2: Did the Crown Breach Its Pre-surrender Fiduciary Duty to
the Cowessess Band?
This analysis of the Crown’s possible breach of its pre-surrender fiduciary
duty begins by framing the question in four different ways: In seeking a
surrender of 33 sections the Cowessess Band’s reserve, was the Crown acting
in the best interests of the Band? Did the Crown provide full disclosure to the
Band? Did the Crown advise the Band as to its best interests? And did the
Crown seek to influence the vote? Regardless of the outcome of the vote, the
Crown’s activities in that regard can be evaluated. It must be emphasized that
it is the Crown’s conduct that is at issue, not the Band’s understanding of what
was happening.

What the Crown Knew about the Hay Lands
Two facts are critical to an understanding of what happened in 1907. The first
is that the Cowessess Band relied on the hay grown on the southern portion of
the reserve. The second is that the Crown knew of this dependence and was
well aware of the Band’s requirement for hay if it was going to become self-
sufficient.

We know from the documentary record that there was pressure from the
neighbouring settlers almost from the time the reserve was first surveyed in
1884 either to move the Band or to obtain reserve land. In March 1886, the
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settlers asked that the boundary of the reserve be moved back six miles so that
it would not front onto the Canadian Pacific Railway line.266 Pressure
continued throughout the 1890s and included letters to the Minister of the
Interior, Clifford Sifton, from the local MLA, Mr R.S. Lake.267 In general, the
settlers believed that the Indians had too much land and were not making
good use of the land they had. Then, in 1902, a petition was sent to Ottawa
containing the signatures of almost 200 people, including local politicians and
Mr Lake.268

The First Nation has argued that the value of the hay lands was well known
to the Crown and that the impact of the surrender on the Band’s cattle industry
was foreseeable. Counsel for the First Nation cited the repeated warnings
provided by Indian Agent Allan McDonald, Indian Commissioner David Laird,
and Assistant Indian Commissioner J.A.J. McKenna in response to earlier calls
for surrender in the period from 1885 to 1904. The First Nation has also
argued that the nature of the potential problems was equally apparent in the
years that followed, even though Inspector Graham did not refer to them.269

Canada submits that the Indians were farming only a small percentage of
the reserve land available for agriculture. It also takes the position that there
was no direct correlation between the amount of hay harvested and the
number of cattle the Band owned between the years 1890 and 1899,270 that
few of the Cowessess band members were farming on the surrendered
land,271 and that the funds received were put to good use.272

In the early years of the reserve, the Crown was conscientious about
protecting the Cowessess Band’s interest in the land. In 1886, in response to
the residents’ request to have the reserve boundaries moved away from the
railway, Indian Agent Allan McDonald responded by saying that the southern
six miles of the reserve were the Indians’ hay lands and, unless they got the
same area in hay, “it would be unjust to entertain the proposition” of a
surrender.273 He expected that the people of Cowessess would soon have
large numbers of stock and, therefore, it was necessary to protect their source

266 A.M. Burgess, Deputy Minister of the Interior, to L. Vankoughnet, DSGIA, March 4, 1886, LAC, RG 10,
vol. 3732, file 26623 (ICC Exhibit 6, pp. 34–36).

267 Clifford Sifton, Minister of the Interior, to J.A.J. McKenna, January 19,1899, LAC, RG 10, vol. 3732, file 26623
(ICC Exhibit 6, p. 62).

268 Residents of the village of Broadview and town of Whitewood and surrounding districts to the Minister of the
Interior and the Department of the Interior, Ottawa, undated (c. March 1902), LAC, RG 10, vol. 3732,
file 26623 (ICC Exhibit 6, pp. 77–83).

269 Written Submission on Behalf of the Cowessess First Nation, June 30, 2004, p. 44.
270 Written Submission on Behalf of the Government of Canada, August 6, 2004, p. 16.
271 Written Submission on Behalf of the Government of Canada, August 6, 2004, p. 20.
272 Written Submission on Behalf of the Government of Canada, August 6, 2004, p. 20.
273 A. McDonald, Indian Agent, to the Indian Commissioner, March 22, 1886, LAC, RG 10, vol. 3732, file 26623

(ICC Exhibit 6, pp. 40–42).
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of hay. Agent McDonald’s position in favour of protecting the reserve did not
vary, and he consistently recommended against surrender. At one point, in
1891, he stated that, from his position as Indian Agent, and in the interests of
the Indians, if there was a surrender of the southernmost portion of the
reserve, money could not compensate them for the loss because all their hay
lands would be gone.274

It is clear that, during these years, whenever there was a suggestion that
some of the reserve should be surrendered, the Crown’s response was that a
surrender would not be in the best interests of the Cowessess band members
because it would deprive them of their hay. When one of McDonald’s
successors, Magnus Begg, suggested that a surrender would benefit the
Indians because it would provide them with money to pay their debts,275

Commissioner Laird responded that “it would never do to have the Indians
short of hay.”276

These events provide examples of the Crown being a good fiduciary,
mindful of its duty to protect Indian reserve land and to act in the best
interests of the Band. The Crown knew what was necessary for the band
members of Cowessess to prosper. It is obvious that, up to 1902 at least,
Crown officials recognized their duty to the Indians and were willing to abide
by it, even as they acknowledged that it would be good to have more land for
settlement. As late as 1902, Commissioner Laird reported back to Ottawa that
he did not take the time to meet with the Cowessess Band, as he had with both
Ochapowace and Kahkewistahaw, because the Agent had told him that all the
Indians’ hay lands were in the part the settlers wanted.277

The pressure did not ease up, however, and in 1904, noting the strong
desire of the people of Broadview to have the southern half of the reserve
surrendered, Deputy Superintendent General Frank Pedley wrote to
Commissioner Laird and asked him, first, to find out if it was desirable from
an “Indian point of view” to have that portion of the reserve surrendered, and,
second, whether they were “likely to go along with it.”278 Laird’s response is
worth noting, because he states it is “bad policy” to have him convene the

274 A. McDonald, Indian Agent, Crooked Lake, to the SGIA, March 10, 1891, LAC, RG 10, vol. 3732, file 26623
(ICC Exhibit 6, pp. 53–55).

275 Magnus Begg, Indian Agent, to David Laird, Indian Commissioner, January 13, 1902, LAC, RG 10, vol. 3732,
file 26623 (ICC Exhibit 6, pp. 73–74).

276 David Laird, Indian Commissioner, to Indian Agent, Crooked Lake Agency, January 22, 1902, LAC, RG 10,
vol. 3561, file 82-4 (ICC Exhibit 6, p. 76).

277 David Laird, Indian Commissioner, Winnipeg, to the Secretary, DIA, May 6, 1902, LAC, RG 10, vol. 3732,
file 26623 (ICC Exhibit 6, pp. 87–89).

278 Frank Pedley, DSGIA, to David Laird, Indian Commissioner, March 15, 1904, LAC, RG 10, vol. 3732, file 26623
(ICC Exhibit 6, p. 99).
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Indians for surrender, “for it might create the impression that the Department
is acting for the settlers in the matter.”279

The government officials were, as has been acknowledged, in a difficult
position. The Superintendent General of Indian Affairs was also the Minister of
the Interior. On the one hand, he wanted to continue opening up the West, if
only to provide goods for the railway, and, on the other, he had a duty to take
care of Indians on their reserves. This dual role created a classic conflict of
interest, even more so than the one described by Madam Justice McLachlin in
Apsassin, where different government departments were involved in the
surrender.280 In this case, the one government department that wanted to
fulfill a public policy also had the tools at its disposal to obtain more land.
And, in the early twentieth century, these officials did not have the benefit of
the Supreme Court’s writing on the fiduciary duty owed to Indian bands with
respect to their reserves.

Nevertheless, it is obvious that, from the end of the nineteenth century until
the very earliest years of the twentieth century, Crown officials knew they had
to look after the interests of the Indians, including the Cowessess Band. Barely
20 years earlier, at the time of treaty, Lieutenant Governor Morris had
promised the Cree and Saulteaux chiefs that the Queen would help them when
they settled down to farming. The documentary record in this inquiry shows
clearly that Crown officials were aware that the Cowessess Band had settled
well into farming and stock-raising and that they encouraged the Band to
continue in these pursuits.

By the end of 1904, however, the attitude of the Crown changed. From
March 1904 to January 1907, there was no discussion of whether the
Cowessess band members needed the hay or whether a surrender was in their
best interests. The only discussion was how to go about obtaining a surrender.

Duty of Loyalty in Light of the Crown’s Acting on Behalf of the Settlers
The end of the nineteenth century and the beginning of the twentieth brought
great changes to the Canadian prairies. Saskatchewan and Alberta became
provinces; and settlers from Europe, the United States, and the eastern
provinces of Canada poured into the prairies, seeking land and opportunities.

The Commission has dealt with this period of history on the prairies
several times. This description, taken from The Key First Nation: 1909

279 J.A.J. McKenna, Assistant Indian Commissioner, to the Secretary, DIA, March 19, 1904, LAC, RG 10, vol. 3732,
file 26623 (ICC Exhibit 6, pp. 1030–42).

280 The Department of Indian Affairs and the Department of Veterans’ Affairs.
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Surrender Inquiry, provides the context surrounding the Cowessess
surrender:

The ascension of the Laurier government to power in 1896 ushered in a new era of
immigration and western expansion in Canada. Under the direction of Clifford
Sifton, Minister of the Interior from 1896 to 1905, the new government
implemented an aggressive immigration policy aimed at attracting agrarian settlers
from around the globe. Thousands of immigrants arrived in Canada to take
advantage of the free dominion lands that the government was willing to offer
homesteaders. Many of these immigrants joined migrants from the rest of Canada,
where farm lands had become increasingly difficult to acquire. Together, these
groups relocated within the vast, fertile stretches of western Canada, especially the
souther portions of present-day Manitoba, Saskatchewan, and Alberta.281 Since
western expansion was one of the major concerns of the era, it is not entirely
surprising that the second portfolio held by the Minister of the Interior –
Superintendent General of Indian Affairs – received less attention. Under Sifton and
his predecessors, “Indians were viewed always in the context of western
development: their interests, while not ignored, only rarely commanded the full
attention of the responsible minister.”282 This would change under Sifton’s
successor, Frank Oliver, who, from 1905 to 1911, took a more aggressive
approach to Indian Affairs.

Historian Sarah Carter has argued that the major preoccupation of Indian
Affairs administrators during the Laurier era “was to induce Indians to surrender
substantial portions of their reserves, a policy which ran counter to efforts to
create a more stable agricultural economy on reserves.”283 Likewise, Professor
Brian Titley has argued that the Laurier government – especially Oliver – followed
a policy of “acceding to the demands of those who coveted Indian land.”284 Most
bureaucrats of the day believed that the policy of having First Nations divest
themselves of “unused” or “unnecessary” areas of their reserves was justified in
the face of continued immigration to the western provinces. ...

281 ICC, The Key First Nation: 1909 Surrender Inquiry (Ottawa, March 2000), reported (2000) 13 ICCP 3 at 52–
55, citing: for an overview of dominion lands policy, see D.J. Hall, “Clifford Sifton: Immigration and Settlement
Policy, 1896–1905,” in Howard Palmer, ed., The Settlement of the West (Calgary: University of Calgary Press,
1977); Gerald Friesen, The Canadian Prairies: A History (Toronto: University of Toronto Press, 1987), 242–
74; and Chester Martin, ‘Dominion Lands’ Policy (Toronto: McClelland & Stewart, 1973). 

282 ICC, The Key First Nation: 1909 Surrender Inquiry (Ottawa, March 2000), reported (2000) 13 ICCP 3 at 52–
55, citing D.J. Hall, “Clifford Sifton and Canadian Indian Administration, 1896–1905,” Prairie Forum 2, 2
(1977): 128.

283 ICC, The Key First Nation: 1909 Surrender Inquiry (Ottawa, March 2000), reported (2000) 13 ICCP 3 at 52–
55, citing Sarah Carter, Lost Harvests: Prairie Indian Reserve Farmers and Government Policy (Montreal
and Kingston: McGill-Queen’s University Press, 1991), 244.

284 ICC, The Key First Nation: 1909 Surrender Inquiry (Ottawa, March 2000), reported (2000) 13 ICCP 3 at 52–
55, citing E. Brian Titley, A Narrow Vision: Duncan Campbell Scott and the Administration of Indian
Affairs in Canada (Vancouver: UBC Press, 1986), 21. The first amendment, passed in 1906, allowed for 50
per cent of the purchase price to be distributed to the First Nation at the time of sale. The former allowance
had been 10 per cent. The increase acted as a powerful incentive for negotiating surrender because First
Nations were short of accessible capital. The second amendment, passed in 1911, enabled the removal of
Indians from any reserve that was located within or beside a town of 8,000 or more residents. See The
Historical Development of the Indian Act (Ottawa: DIAND, 1978), 103–4, 108–9.
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...
According to Oliver, “the interests of the people must come first, and if it become a
question between the Indians and the whites, the interests of the whites will have to
be provided for.”285 It appears that this policy was implemented in an active way.
On December 1, 1909, Oliver announced in the House of Commons that 725,517
acres of surrendered Indian lands had been sold by the Department of Indian
Affairs between July 1, 1896, and March 31, 1909.286

One procedural tool developed by Oliver to assist in freeing up land for immi-
grant settlers was designed to give departmental officials greater latitude in offering
cash advances during surrender negotiations. With the approval of the Minister, the
surrender provisions of the Indian Act were amended to increase the permitted
payment that could be made to bands on surrender, from the former ceiling of 10
per cent to a new maximum of 50 per cent of the total sale proceeds. The amend-
ment also enabled the department to negotiate exactly how the increased amount
could be provided to the band. As a result, the details of a surrender agreement
could include expenditures for items such as agricultural provisions, fencing, or
support for the elderly. These expenditures were to be included within the 50 per
cent advance, thereby affording the department considerable flexibility in negotiat-
ing surrenders. When introducing the amendment in the House of Commons,
Oliver outlined his intentions as follows: 

This Bill contains only one section and has only one object. It is simply to
change the amount of the immediate and direct payment that may be
made to Indians upon the surrender of their reserve. At the present time,
Indians on surrendering their lands are only entitled to receive ten per-
cent of the purchase price, either in cash or other value. This we find, in
practice, is very little inducement to them to deal for their lands and we
find that there is a very considerable difficulty in securing their assent to
any surrender... . It was brought to the attention of the House by several
members, especially from the Northwest, that there was a great and press-
ing need of effort being made to secure the utilization of the large areas of
land held by Indians in their reserves without these reserves being of any
value to the Indians and being a detriment to the settlers and to the pros-
perity and progress of the surrounding country. Several suggestions were
made with the view of facilitating the object which seemed to be generally
acceptable to the House and it seemed to me, in considering the matter,
that one step that might be taken would be to provide for increasing this
first payment to the Indians from ten percent to as high as fifty percent
according to the judgement of the government in the matter and accord-
ing to the case ... .287

285 ICC, The Key First Nation: 1909 Surrender Inquiry (Ottawa, March 2000), reported (2000) 13 ICCP 3 at 52–
55, citing Canada, House of Commons, Debates (March 30, 1906), cols. 948–50.

286 ICC, The Key First Nation: 1909 Surrender Inquiry (Ottawa, March 2000), reported (2000) 13 ICCP 3 at 52–
55, citing Canada, House of Commons, Debates (December 1, 1909), col. 784.
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Combined, the new policy and procedural directives developed by the depart-
ment had an immediate effect on the quantity of Indian land surrendered on the
prairies, where agricultural land was deemed to be in great demand.288

It should also be noted that 1905, the year Frank Oliver was appointed
Superintendent General of Indian Affairs, was also the year that Saskatchewan
and Alberta became provinces. The creation of the two new provinces resulted
in a dramatic increase in the number of Members of Parliament sent from the
region to the House of Commons. In the election of 1908, a year after the
surrender at Cowessess was taken, Saskatchewan elected 10 MPs, compared
to the five that had previously represented the same area of the North-West
Territories. Both the settlers and politicians such as Oliver would have been
well aware of the increased power of the voters in the region. Indians, of
course, did not have the vote. Only the settlers, many of whom were
demanding increased access to Indian reserves, could vote.

It is trite to say that a fiduciary is supposed to act only on behalf of the
beneficiary. From the point of view of the Cowessess Band, with regard to the
reserve, that means that the Crown was not supposed to act on behalf of the
settlers.

Other than its public law duties to all Canadians, the Crown owed no duty
to the settlers. Had the reserve land not been surrendered, the settlers would
not have had recourse against the Crown. As Mr Justice Dickson stated in
Guerin, “the existence of an equitable obligation is the sine qua non for
liability.”289 The Crown owed an equitable obligation to the Cowessess Band –
the duty of a fiduciary to act in the best interests of the Band, an obligation that
created liability for the Crown. The same cannot be said of the settlers’
relationship with the Crown. There was no equitable obligation and no liability
for the Crown. The existence of a public policy does not create justiciable
rights. They were simply settlers who wanted to get land; and what they saw
was land they thought they could use better than the Cowessess band
members did. The settlers did nothing wrong; they simply did what settlers
always do – acquire land. The Royal Proclamation cited exactly this situation
– the “great frauds and abuses” – as the reason why Indian people could sell
land only to the Crown. 

287 ICC, The Key First Nation: 1909 Surrender Inquiry (Ottawa, March 2000), reported (2000) 13 ICCP 3 at 52–
55, citing Canada, House of Commons, Debates (June 15, 1906), 5421–22 (Frank Oliver, Superintendent
General of Indian Affairs), quoted in ICC, The Key First Nation: 1909 Surrender Inquiry (Ottawa, March
2000), reported (2000) 13 ICCP 3 (ICC Documents, p. 423).

288 ICC, The Key First Nation: 1909 Surrender Inquiry (Ottawa, March 2000), reported (2000) 13 ICCP 3 at 52–
55.

289 Guerin v. The Queen, [1984] 2 SCR 335 at 375.
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It must be remembered that the purpose for interposing the Crown
between Indians and those who want to buy Indian land is to protect the
Indians. The Crown was in a position of having competing interests for reserve
land. Canada wished to open up as much of the newly formed provinces of
Alberta and Saskatchewan for settlement as possible. The various petitions
sent by the nearby townspeople vividly illustrate their concern that having the
reserves on the border of the railway was a hindrance to the development of
the towns. At the same time, the Crown had made promises to the Cree and
Saulteaux bands at the time of treaty that, if they were to sign the treaty and
move onto reserves, the government would assist them in developing an on-
reserve agricultural economy.

The First Nation’s position is that the Crown’s “purpose in preparing and
proposing these surrenders was, if not wholly at least substantially, to advance
the interests of third parties in the subject lands. Third parties who desired to
have these lands surrendered in order that they be made available for
settlement.”290 The First Nation has also argued that, before Frank Oliver
became the Superintendent General of Indian Affairs, the Crown had sought to
comply with its fiduciary responsibilities to the Cowessess Band and that, even
during the Oliver years, the department officials understood the nature of
their duty.  Counsel for the First  Nation ci ted as evidence Deputy
Superintendent General Frank Pedley’s Annual Report for 1908:

The law renders it impossible to dispossess Indians of their lands without their full
consent and surrender, and the department exercises all possible care to only
allow such sales as are clearly for the benefit of the owners and then under
conditions to ensure to them the greatest obtainable advantage.291

According to the First Nation, this statement was mere lip service to the
department’s responsibility and that a more accurate reflection of its true
attitude can be found elsewhere in the this annual report:

The large influx of settlement of recent years into the younger provinces has
dictated a certain modification of the department’s policy with regard to the sale of
Indians’ lands.

So long as no particular harm or inconvenience accrued from the Indians’ holding
vacant lands out of proportion to their requirements and no profitable disposition

290 ICC Transcript, September 21, 2004 (pp. 27–28, Dan Maddigan).
291 Written Submissions on Behalf of the Cowessess First Nation, June 30, 2004, p. 16, quoting Frank Pedley,

DSGIA, to Frank Oliver, SGIA, September 1, 1908, Canada, Annual Report of the Department of Indian
Affairs for the Year Ended March 31, 1908, xxxv (ICC Exhibit 5, p. 538).
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thereof was possible, the department firmly opposed any attempt to induce them to
divest themselves of any part of their reserves.

Conditions however, have changed and it is now recognized that where
Indians are holding tracts of farming or timber lands beyond their possible
requirements and by so doing, seriously impeding the growth of settlement, and
there is such demand as to ensure profitable sale, the product of which can be
invested for the benefit of the Indians and relieve pro tanto the country of the
burden of their maintenance, it is in the best interests of all concerned to
encourage such sales.292

Canada has argued that “in exercising its public law duties the Crown
wears many hats as a fiduciary, that it can represent and it does represent the
Canadian public to a larger extent, as well as the interests of the Indians,...”293

There is no question that the Crown must often balance competing interests,
and it was doing so in Saskatchewan during the first decade of the century.
The question is not whether it must balance these interests, but whether it
resolved the competition in a way that reflected its fiduciary duty to the Band.

This position, first taken in Guerin, was restated in Wewaykum. Mr
Justice Binnie made it clear that the Crown’s ability to deal even-handedly with
both Indian and non-Indian interests exists only during the pre–reserve-
creation period. Once a reserve was created, however, the Crown’s fiduciary
duty to a band trumped any other consideration – including the settlers’
requests for the surrender of a portion of the Cowessess reserve.

Even before we had the benefit of the Supreme Court’s thinking in
Wewaykum, the Indian Claims Commission considered the issue of
competing interests in other claims it investigated, such as the Kahkewistahaw
inquiry. One day before the Cowessess surrender, band members at
Kahkewistahaw had voted to surrender an even greater percentage of their
reserve. Kahkewistahaw borders Cowessess immediately to the east, and the
Crown officials were the same. In the Kahkewistahaw report, the panel
recognized that the Crown is often in a position of conflict of interest:

We recognize that the Crown was and is constantly faced with conflicting interests
since it has the dual and concurrent responsibilities of representing the interests of
both the general public and Indians. However, the fact the Crown has conflicting
duties in a given case does not necessarily mean that the Crown breached its
fiduciary obligations to the First Nation involved. Rather, it is the manner in which

292 Written Submissions on Behalf of the Cowessess First Nation, June 30, 2004, pp. 12–13, quoting Frank Pedley,
DSGIA, to Frank Oliver, SGIA, September 1, 1908, Canada, Annual Report of the Department of Indian
Affairs for the Year Ended March 31, 1908, xxxv (ICC Exhibit 5, p. 538).

293 ICC Transcript, September 21, 2004 (p. 195, Vivian Russell).
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the Crown manages that conflict that determines whether the Crown has fulfilled
its fiduciary obligations. As McLachlin J stated in Apsassin: 

The trial judge was correct in finding that a fiduciary involved in self-deal-
ing, i.e. in a conflict of interest, bears the onus of demonstrating that its
personal interest did not benefit from its fiduciary powers: J.C. Shepherd,
The Law of Fiduciaries (1981), at pp. 157–59; and A.H. Oosterhoff,
Text, Cases and Commentary on the Law of Trusts (4th ed. 1992). The
Crown facing conflicting political pressures in favour of preserving the
land for the Band on the one hand, and making it available for distribu-
tion to veterans on the other, may be argued to have been in a position of
conflict of interest.294

In a footnote to the citation in the Kahkewistahaw report, the panel stated:

This excerpt from the Apsassin case raises the question of which party bears the
burden of proof in the event that the evidence is inconclusive on any of the issues
before the Commission. The general principle with respect to the burden of proof
and onus is that the First Nation, as the claimant, bears the burden of proving that
the Crown has breached its lawful obligations. In our view, the facts in this case are
so clear that the result does not turn on the question of which party bears the
burden of proof. Even if the onus does rest with the First Nation, we are satisfied
that, on a balance of probabilities, that burden has been met. The First Nation
having made out its case on a prima facie basis, Canada has not refuted the claim
by tendering cogent evidence to the contrary. This is particularly so in those
instances in which we have noted that Canada, as a fiduciary in a position of self-
dealing or conflict of interest, must demonstrate that it did not benefit from its
beneficiary powers.295

The word “beneficiary” in the last sentence of the quotation is almost
certainly supposed to be “fiduciary,” as the Crown has only fiduciary powers
in the Crown/Aboriginal relationship and is not the beneficiary. This statement
of the Crown’s burden to refute the claim of breach of fiduciary duty is equally
applicable to the Cowessess Band in 1907.

In Apsassin, Mr Justice McLachlin characterized the situation of the Crown
as being “conflicting political pressures in favour of preserving the land for
the Band on the one hand, and making it available for distribution to veterans
on the other.”296 In the Kahkewistahaw inquiry, the panel found that the

294 ICC, Kahkewistahaw First Nation: 1907 Reserve Land Surrender Inquiry (Ottawa, February 1997), reported
(1998) 8 ICCP 3 at 83 (emphasis in original), quoting Blueberry River Indian Band v. Canada (Department
of Indian Affairs and Northern Development), [1995] 4 SCR 344 at para. 53 (sub nom. Apsassin). 

295 ICC, Kahkewistahaw First Nation: 1907 Reserve Land Surrender Inquiry (Ottawa, February 1997), reported
(1998) 8 ICCP 3 at 83.
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Crown faced “identical conflicting political pressures” and that the Crown
“has failed ... to demonstrate that it did not benefit – at least politically, if not
financially – from inducing the 1907 surrender.”297 The surrender in
Kahkewistahaw differs from the surrender in Cowessess in that, in
Kahkewistahaw, there was a valid surrender vote which met the requirements
of the Indian Act. In this inquiry, there is no such valid vote. Nevertheless, had
there been a valid vote at the Cowessess surrender, the views of the
Kahkewistahaw panel would have been applied wholeheartedly to Cowessess:

It is, in our view, nonsense to suggest that the Kahkewistahaw Band acted
autonomously with respect to this surrender or that the decision represented its
true intention. The vote that took place on January 28, 1907, was timed and staged
to obtain a technical approval, and it represented the culmination of attempts by
the surrounding non-aboriginal interests, aided and abetted by the government of
Canada, to procure a surrender.298

The surrender of Cowessess was the same. Only the Crown and the settlers
benefited. Apart from a short-term infusion of cash, the Cowessess Band did
not.

A month after the surrender, in February 1907, in a reporting letter to
Secretary J.D. McLean, Inspector William Graham wrote that the people of
Grenfell and Broadview were “delighted” because the land that had been
“lying idle” was “a great drawback to these towns.”299 There is no mention
of any benefit from the surrender that might have accrued to the members of
Cowessess.

The Crown’s Pursuit of Surrender
A reading of the arguments by both the Crown and the First Nation leads to the
conclusion that there is no disagreement that the Cowessess Band had never
approached officials and asked to surrender land. The disagreement arises
from whether the Crown’s seeking the surrender was in itself a breach of
fiduciary duty. This question is inextricably linked to that of whether the
Crown was acting on behalf of third parties.

296 Blueberry River Indian Band v. Canada (Department of Indian Affairs and Northern Development),
[1995] 4 SCR 344 at para. 53 (sub nom. Apsassin).

297 ICC, Kahkewistahaw First Nation: 1907 Reserve Land Surrender Inquiry (Ottawa, February 1997), reported
(1998) 8 ICCP 3 at 83.

298 ICC, Kahkewistahaw First Nation: 1907 Reserve Land Surrender Inquiry (Ottawa, February 1997), reported
(1998) 8 ICCP 3 at 83.

299 W.M. Graham, Inspector of Indian Agencies, to the Secretary, DIA, February 12, 1907, LAC, RG 10, vol. 3732,
file 26623 (ICC Exhibit 6, p. 804).
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The fact that the impetus for surrender first rose with the Crown does not,
by itself, mean that the Crown breached its duty. There are situations where a
surrender would be in the best interests of a band – where, for instance, after
reserve creation, the Crown had discovered that the land was totally
unsuitable for agriculture. The real question that must be answered is whether
the Crown submitted the surrender to the Cowessess Band in pursuit of the
Band’s interest or whether it submitted the surrender in pursuit of the
interests either of third parties or of the Crown itself.

The First Nation argued that the Crown was acting for third parties and for
the political advancement of Crown officials seeking the surrender. Canada, in
contrast, characterized the First Nation’s argument as implying that “initiating
a surrender which serves the interests of any party other than the First Nation
amounts to a breach of fiduciary obligation.” It concluded: “This is plainly
incorrect, since a surrender may be of benefit to and serve the interests of,
many parties.”300

This argument is true, of course, but beside the point. It does not matter if
the surrender benefits parties other than the First Nation; presumably it
would. The only thing that matters is whether the surrender benefits the First
Nation, since the Crown has a fiduciary duty only to the First Nation and not to
the settlers or the public at large.

The benefits available to Crown officials were intangible but very real. As
Minister, Frank Oliver was seeking the political benefits of responding
favourably to the demands of voters; Inspector William Graham was seeking
what benefit might accrue from pleasing his political masters. It is interesting
to note that most of the departmental correspondence concerning the
Crooked Lake surrenders flowed directly from Ottawa to Inspector Graham,
bypassing the normal bureaucratic channel of going through the Indian
Commissioner’s office in Winnipeg. The Indian Commissioner, David Laird,
was, of course, all too aware of the significance of the land to the Crooked
Lake bands. 

One of Inspector Graham’s letters is particularly interesting. On October 6,
having recently received his instructions to take a surrender of parts of the
reserves, including Cowessess, Inspector Graham wrote to Deputy
Superintendent Pedley that he had received his instructions and would
proceed, but, owing to other commitments, he could not go immediately. He
added, “I do not consider that a delay will have an prejudicial effect on the
proposition; in fact, I think it will have a contrary effect.”301 We do not know

300 Written Submission on Behalf of the Government of Canada, August 6, 2004, p. 28.
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whether Graham was referring to the fact that the Cowessess Band (and the
other Crooked Lake bands) might be more amenable to selling land if asked
in December or January, when, presumably, the weather would be poorer,
than in October. What we do know is that the winter of 1907 was particularly
harsh, and harsh on the prairies is harsh indeed.

We also know that, of all the seasons, farmers are most vulnerable in
winter. In the spring, there is the activity of readying the land, seeding the
crop, and the perennial promise of a good harvest to come. In the summer,
there is the work of looking after the crop and the promise of its benefits. In a
good autumn, farmers are flush, satisfied with themselves, because they have
reaped the benefits of their annual exertions. But even after a good harvest,
the dark and dead of winter is hard to bear. When the weather limits human
activity and provisions are dwindling, life looks bleaker. Any infusion of cash
is a temptation that only a strong will and foresight can resist.

Graham did not elaborate when he wrote the words “I think it will have a
contrary effect.”302 What we do know, however, is that, as the fiduciary, the
Crown was not supposed to have a stake in the proposition put to the Band,
either for or against. The only reasonable inference from Graham’s letter is
that the wait would make it better for the Crown.

Again, in Guerin, the first of the fiduciary duty cases dealing with
Aboriginal interests, Mr Justice Dickson characterised the duty as being of
“utmost loyalty.”303 There appeared to be little if any loyalty to the Cowessess
Band in the year before the surrender. Instead, there was manipulation to an
end that hardly took into account the interests of the Band.

It should not be forgotten that the second surrender meeting at Cowessess
took place a day after the Kahkewistahaw Band reversed its initial rejection of
Inspector Graham’s surrender proposal and voted to surrender 70 per cent of
its reserve. In the Kahkewistahaw inquiry, the panel stated this conclusion
about Graham’s activity:

[I]t is our view that, unlike Indian Agent Grew in Apsassin, Graham did not act
conscientiously and that he clearly intended to influence the outcome of the
surrender vote. Rather than assisting the Crooked Lake Bands in choosing courses
of action best suited to their needs, Graham expressed the goal of securing
surrenders to “free up” land for settlement and appease the growing pressure
from adjoining communities. He expressly stated that bringing cash inducements

301 W.M. Graham, Inspector of Indian Agencies, to the Secretary, DIA, October 9, 1906, LAC, RG 10, vol. 3732,
file 26623 (ICC Exhibit 6, p. 131).

302 W.M. Graham, Inspector of Indian Agencies, to the Secretary, DIA, October 9, 1906, LAC, RG 10, vol. 3732,
file 26623 (ICC Exhibit 6, p. 131).

303 Guerin v. The Queen, [1984] 2 SCR 335 at 389.
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would assist him greatly in achieving his goal, and he arrived in the middle of the
harsh prairie winter with cash in hand.304

It is incomprehensible that Graham would act against the interests of the
Kahkewistahaw Band one day and act in the interest of the Cowessess Band the
next. As has been stated before, the bands themselves were different, but the
duties of the fiduciary Crown were the same – to act in the best interests of the
bands. That Cowessess band members were better farmers or had leadership
does not relieve the Crown of its fiduciary duty.

The Commission has considered the question of whether the Crown’s
pursuit of a surrender in and of itself constitutes a breach of fiduciary duty. In
the Canupawakpa Dakota First Nation Inquiry305 the panel stated:

[T]he Crown wanted a surrender from the beginning of its relationship with the
group. But Canada’s motivation for a surrender is not enough. We agree with
Canada’s counsel that there must also be a “consideration about what the interests
of the bands are.” Indian Agent Holl ies’  correspondence with Indian
Commissioner Laird in January 1908 provides much insight into the thinking of the
department about the problems on the reserve: because of its location (a distance
of some 100 miles from the Agency), the reserve was subject to the influx of
American Indians; there existed at least a perception of lawlessness and
drunkenness; the reserve lacked a school, police and a missionary; and the best
arable lands were kept by Chief Hdamani. The department took all these factors
into consideration in assessing the best interests of the Band.306

The Canupawakpa report does not make the proposition that Crown
support for a surrender is consistent with the Crown’s fiduciary duty. What it
states is that, in the particular circumstances of that inquiry, seeking a
surrender was in the best interests of the Canupawakpa Dakota Band. There
are, however, significant differences between the circumstances of the
Cowessess and Canupawakpa bands. The fact that, in both inquiries, it was the
Crown that was seeking the surrender is not the issue. As was evident in
Canupawakpa, what was important was whether, in doing so, the Crown was
considering the best interests of the Indians. The Canupawakpa Dakota were
100 miles from the agent; the purpose of the surrender was to provide them
with money and to resettle them on reserves where they could be helped; the

304 ICC, Kahkewistahaw First Nation: 1907 Reserve Land Surrender Inquiry (Ottawa, February 1997), reported
(1998) 8 ICCP 3 at 82. Emphasis in original.

305 ICC, Canupawakpa Dakota First Nation: Turtle Mountain Surrender Inquiry (Ottawa, July 2003), reported
(2004) 17 ICCP 263.

306 ICC, Canupawakpa Dakota First Nation: Turtle Mountain Surrender Inquiry (Ottawa, July 2003), reported
(2004) 17 ICCP 236 at 342–43.
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Crown provided them with full disclosure, both with regard to the
consequences of giving up the land forever, but also with the benefits of being
closer to services. It is also important that, from the beginning, when the
Canupawakpa Dakota sought refuge in Canada, the Crown made it clear that it
did not want a reserve so close to the border. In seeking the surrender, the
Crown was seeking to benefit the Band and no other. The benefits the Crown
sought were well documented in the historical record.

That was not the situation faced by the Cowessess Band in 1907; the Crown
did not seek the surrender to benefit the Band. Whatever “benefit” it may have
obtained from receiving the payment was considered only in hindsight.

Duty to Advise
In Wewaykum, Mr Justice Binnie lists one of the fiduciary’s duties as being
“full disclosure, appropriate to the subject matter.”307 In Apsassin, Madam
Justice McLachlin refers to the Beaver Band’s trusting the Crown “to provide it
with information as to its options and their foreseeable consequences.”308

This duty requires the Crown to provide all the information it has to a band to
enable it to make an informed decision. The fiduciary holds an obligation to
advise the beneficiary as to the consequences of an action, regardless of
whether the beneficiary asks for advice. It is a positive duty on the fiduciary to
make the disclosure.

The Crown itself promised, at the time of treaty taking, that it would never
advise a band badly. From the Cowessess Band’s point of view, that treaty
promise would lead band members to believe that the Crown would not advise
them to do anything that was not in their best interests.

The only extant evidence in this regard comes from the documentary
record, written by Crown officials, of what transpired in the months and years
before the surrender. At the first meeting, called on January 21, 1907, Agent
Matthew Millar’s minutes state that Inspector William Graham “addressed all
present at length, explaining the terms of the agreement which had been made
by the Department,”309 and that Chief Joe LeRat thought the terms had been
well explained.310 The phrase “terms of the agreement” suggests the details of
what money would be paid, when it would be paid, and any other similar

307 Wewaykum Indian Band v. Canada, [2002] 4 SCR 245 at para. 86.
308 Blueberry River Indian Band v. Canada (Department of Indian Affairs and Northern Development),

[1995] 4 SCR 344 at para. 39 (sub nom. Apsassin).
309 Broadview Area Minute Book, Reserve No. 73 – Crooked Lake Agency, Minutes of Council, January 21, 1907

(ICC Exhibit 1, p. 54). 
310 Broadview Area Minute Book, Reserve No. 73 – Crooked Lake Agency, Minutes of Council, January 21, 1907

(ICC Exhibit 1, p. 54). 
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conditions. It does not lead one to think there was a full and frank discussion
of all the implications of what the Band was being asked to do. At the next
surrender meeting, eight days later, the minutes again state that the
proposition was explained.311 There is no detail other than that of what was
explained, to what level of detail and from what perspective.

It is the fiduciary’s duty to keep records and, presumably, had Agent Millar
known in 1907 that we would be perusing his writings almost a century later
for the truth of what had happened that day, he would have provided more
detail. As it stands, all we can know is that the Crown stated that the terms of
the agreement were well explained and that the Chief agreed. If the Chief was
depending on the officials to tell him and the other band members what they
needed to know, however, how would they be aware of what they were not
told?

Because it is the Crown’s duty to keep records, in those instances where
the records are silent or inconclusive, the onus to prove their meaning shifts
to the Crown.312 In the present case, the validity of the surrender is no longer
an issue, owing to the findings of the panel in phase I of this inquiry, and the
only issue in this phase II is breach of fiduciary duty. If the principle of
holding the fiduciary accountable for its records is applied to the Crown, the
listing of a “Nap Delorme” as a voting member, when both parties agree no
such person exists,313 is in itself a breach of fiduciary duty.

Alexander Gaddie
The correspondence between Alexander Gaddie and the relevant officials in
the months after the surrender agreement sheds some light on the nature of
the disclosure made by the Crown officials at the meeting on January 29,
1907. After the fact, Gaddie, a band member who had voted in favour of the
surrender, wrote to say that he had not yet received what he had been
promised at the time of the vote.

Alex Gaddie attended the surrender meeting and is recorded as being the
15th vote in favour of surrender.314 He also acted as interpreter for Crown
officials and travelled to Moosomin with Inspector Graham to sign the
required surrender affidavit. Gaddie, a respected member of the Cowessess

311 Broadview Area Minute Book, Reserve No. 73 – Crooked Lake Agency, Minutes of Council, January 21, 1907
(ICC Exhibit 1, p. 54). 

312 Where a fiduciary has a duty to keep records, and where those records are ambiguous, silent, or unclear, the
meaning most favourable to the beneficiary is adopted. This interpretation is similar to the doctrine of contra
proferentem in contract law and is meant to protect a weaker party to a transaction. 

313 Written Submission on Behalf of the Government of Canada, August 6, 2004, p. 32.
314 Broadview Area Minute Book, Reserve No. 73 – Crooked Lake Agency, Minutes of Council, January 29, 1907

(ICC Exhibit 1, pp. 55–56).
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Band, had long been recognized as a good and prosperous farmer. He took
hay from the southern part of the reserve which was included in the
surrender.

In November 1907, Gaddie wrote to Laird, requesting $700 as payment for
improvements he had made to the hay lands. He stated that his crop had failed
and that he had been the only one not to be compensated at the time of the
surrender.315 Commissioner David Laird turned down Gaddie’s request,
stating that “it was not fair for the Indians to pay from their own funds for the
work you had done on the slough for your own personal benefit. You have
been cutting hay for years on that slough and it is thought that you have been
amply repaid for your work.”316

In June 1908, a local lumber merchant, W.C. Thorburn, wrote to Laird on
Gaddie’s behalf, stating that Gaddie would not have sold the land if he had not
been assured he would be paid for his improvements.317 In July, Gaddie
himself wrote again to Laird, stating that Graham’s statement that he told
Gaddie before the meeting that he would not be paid for improvements was
“absolutely false.”318 He also stated that, if Graham had told him before the
meeting he would not be paid, he would not have voted in favour of surrender.
Also in July, a number of band members sent in a petition in which they stated
they had been told they would be paid for improvements. No one remembered
Gaddie being told he would not be paid for his.

Graham, in response, denied ever having told Gaddie he would be
compensated. “My firm belief is that if I had mentioned the fact to the Indians
that he would be paid compensation for the work on the Hay Slough, the
surrender would never have gone through.”319

From this vantage point, it is not possible to know who is telling the truth –
Gaddie that he would be paid or Graham that he would not. The logical
inference, however, is that the officials did not make full disclosure to the
Band during the meeting about the proposal. Gaddie’s letters indicate that
Graham told him before the meeting he would be compensated. They also
state that if he had known he would not be paid, he would not have “helped
him [Graham], as I did.”320 One can only wonder whether Graham was trying

315 Alex Gaddie to David Laird, Indian Commissioner, November 9, 1907, LAC, RG 10, vol. 3561, file 82-4 (ICC
Exhibit 6, p. 202).

316 David Laird, Indian Commissioner, to Alex Gaddie, November 22, 1907, LAC, RG 10, vol. 3561, file 82-4 (ICC
Exhibit 6, p. 205).

317 W.C. Thorburn to David Laird, Indian Commissioner, June 24, 1908, LAC, RG 10, vol. 3561, file 82-4 (ICC
Exhibit 6, pp. 221–22).

318 Alex Gaddie to David Laird, Indian Commissioner, July 13, 1908, LAC, RG 10, vol. 3561, file 82-4 (ICC
Exhibit 6, p. 226).

319 W.M. Graham, Inspector of Indian Agencies, to David Laird, Indian Commissioner, July 27, 1908, LAC, RG 10,
vol. 3561, file 82-4 (ICC Exhibit 6, pp. 230–31).

!ICCP.21_reports.book  Page 465  Tuesday, December 9, 2008  2:54 PM



INDIAN CLAIMS COMMISSION PROCEEDINGS

466

to ensure that Gaddie would vote in a particular way. Graham’s own words –
that if the band members present had known Gaddie would be paid, the
surrender would not have gone through – certainly raises the possibility that
Graham withheld information from the Band during the surrender meeting or,
at the least, allowed the members to consider the surrender when there was
considerable confusion about what improvements were to be paid.

An Apsassin Analysis
My Commission colleagues have placed a great deal of reliance on Apsassin.
In my view, the need to move beyond Apsassin arises from one of the
particular facts in this inquiry – the lack of consent. Mr Justice Gonthier’s
decision in Apsassin follows from the premise that a band’s choice or decision
should be respected. In the present case, however, there is no decision to
respect. Apsassin then moves to considerations of whether there is reason to
doubt the consent and whether that doubt has been created by “tainted
dealings” on behalf of the Crown.

Madam Justice McLachlin’s decision in Apsassin deals with the balance
between respect for the band’s autonomy and the Crown’s role as protector.
Both justices found that, on the facts of the case, as set out in the trial
judgment, the Crown had acted in such a way that there was no need to
superimpose a fiduciary duty on the surrender proceedings (to use Madam
Justice McLachlin’s construction) or to consider the meaning of “tainted
dealings” (to use Mr Justice Gonthier’s). Citing the trial judge’s findings of
fact, both justices had approved the conduct of the Crown in the context of the
surrender.

If only Apsassin were available for consideration, this analysis would
come to the same conclusions. However, any application of Apsassin includes
a consideration of three elements: whether the band’s knowledge or
understanding of the transaction was adequate, including an assessment of
whether there has been an abnegation of power; whether the conduct of the
Crown or its agent tainted the process, making it unsafe to rely on the Band’s
understanding and intention; and whether the transaction itself was foolish or
improvident, making it an exploitative bargain. We will now turn to these
considerations.

320 Alex Gaddie to David Laird, Indian Commissioner, July 13, 1908, LAC, RG 10, vol. 3561, file 82-4 (ICC
Exhibit 6, p. 226).
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Band’s Knowledge and Understanding
Consideration of this element involves the sufficiency of the consent given by
the band. Was it informed? Was it voluntary? Did the band understand the
nature and consequences of the transaction? There are two aspects to this
analysis: what the band itself knew and wanted from a surrender, and what the
Crown disclosed to the band and the advice it offered about the band’s options
and the foreseeable consequences of surrender.

In the present case, because there is no valid vote and, therefore, no
intention to surrender, it is not necessary to reiterate what the Cowessess Band
knew about the value of the hay. Certainly it would have been aware that it
needed hay for its cattle. Whether the Band had any knowledge of how much it
would need a reliable source of hay in the future, either to expand its livestock
operations or to stay at the level already attained, is not known, since the
documentary record does not indicate it one way or the other and the subject
was not addressed at the community session. This Band had been recognized
for its ability to farm and raise stock – the best among the Crooked Lake
reserves. Yet, even as Inspector Graham and the various Indian agents were
praising the Cowessess Band, they sometimes despaired of the progress the
Band was making.321 The record shows, however, that they had sold hay and
cattle off the reserve322 and that they had taken prizes at the agricultural fairs
in Regina.323

There is no evidence about whether the Band itself was particularly skillful
or whether the presence of the agent and the farming instructor on the
Cowessess reserve contributed to its greater success. It is possible that the
Cowessess Band simply received more attention than any of the other bands in
the Crooked Lake Agency or that it was observed more closely. It is also
impossible to know whether the reported difference among the bands of the
agency was due to the ability of one or two farmers who were much better
than the others or to the fact that all or most of the farmers of Cowessess were
better than all or most of the farmers of the other bands. What is known,
however, is that Alexander Gaddie was considered to be an exceptional
farmer. 

321 W.M. Graham, Inspector of Indian Agencies, to Frank Pedley, DSGIA, October 3, 1905, Canada, Annual Report
of the Department of Indian Affairs for the Year Ended 30th June 1905, 185–86 (ICC Exhibit 5, pp. 439–
40).

322 A. McGibbon, Inspector of Indian Agencies, to the SGIA, September 21, 1896, Canada, Annual Report of the
Department of Indian Affairs for the Year Ended 30th June 1896, 229 (ICC Exhibit 5, p. 205).

323 A. McGibbon, Inspector of Indian Agencies, to the SGIA, September 21, 1896, Canada, Annual Report of the
Department of Indian Affairs for the Year Ended 30th June 1896, 224 (ICC Exhibit 5, p. 203).
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The Cowessess Band was not yet 30 years away from the buffalo hunt. The
record shows that, even though band members were willing to take up
agriculture and learn how to farm, they had needed farming instructors to
guide them. In addition, Crown officials had kept them as isolated as possible
from the world beyond the reserve, partly to avoid any further disruption such
as had happened during the North-West Rebellion, and partly to keep them
from going into towns and displaying bad behaviour.

It is clear that band members had some experience with marketing
produce, but the documentary record does not disclose whether they took
part in that marketing or whether they provided the produce and Crown
officials made arrangements on their behalf. Cowessess band members were
largely illiterate, with only a few, such as Gaddie, able to read and write. In the
present case, however, none of this information, or lack of it, makes a
difference, because the Band did not vote to surrender any part of its reserve.

Given that without any breach of duty on the part of the Crown it is possible
for a band not to understand the nature and consequences of a surrender,324

an analysis of what the Band did understand or what it intended is
meaningless without an analysis of what information the Crown provided to
the Band to ensure it had a full understanding and could form voluntary
consent. Madam Justice McLachlin stated that the Beaver Band had trusted
Crown officials to provide information about options and foreseeable
consequences.

There is no information about what options, if any, were presented to the
Cowessess Band. Information gained from other inquiries the Indian Claims
Commission has completed shows clearly that, in some other surrenders,
certain Crown officials, notably William Graham, had a pattern of holding
successive meetings until they were able to obtain a surrender. Graham did
that with Kahkewistahaw, for example, and, eventually, the Crown got its
surrender from Ochapowace.

All the Crown correspondence from 1904 on is directed at only one option
– that of the surrender of reserve land. Graham wrote that he hoped the
Indians would be influenced by the surrender at Pasqua325 and that the

324 A beneficiary who is empowered to make a decision, including an Indian Band considering surrender, could
be presented with all the information by the fiduciary, and in a disinterested manner, so that the only issue is
whether a decision was in the best interests of the beneficiary. Yet the beneficiary could still make a decision
which showed that it did not understand the nature and meaning of the transaction. In those circumstances, a
court might overturn the transaction because of the lack of understanding, but this decision would have
nothing to do with the conduct of the fiduciary. In the context of the surrender, it would then require the Crown
to determine whether the surrender was exploitative. 

325 W.M. Graham, Inspector of Indian Agencies, to Frank Oliver, SGIA, June 19, 1906, LAC, RG 10, vol. 3732,
file 26623 (ICC Exhibit 6, pp. 114–16).
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Cowessess Band would “fall in line.”326 On no occasion after 1904 did the
Crown treat a vote not to surrender as an option to be respected, nor did it
ever consider a vote not to surrender as an option that might benefit the Band.
The only options considered were when and how to effect the surrender,
never if.

Tainted Dealings
The First Nation has argued that the Crown engaged in tainted dealings, and it
cited the following evidence in support of that conclusion. Senior
representatives in Ottawa, it claimed, particularly Frank Oliver and Frank
Pedley, as well as William Graham in Saskatchewan, had promoted and
advocated the proposed surrender for their own political and/or economic
benefit as well as that of settlers and land speculators, without regard to the
interests of the Band and the foreseeable harm the proposed surrender would
do to those interests.327 Counsel for the First Nation also cited Graham’s lack
of disclosure, his failure to respect a decision taken at the first meeting on
January 21, 1907, and his seeking to undermine and circumvent the authority
and influence of the Band’s Chief, Joe LeRat, and Headman, Ambroise
Delorme, both of whom opposed the surrender.328

In its submissions, the Crown responded to the First Nation’s position and
stated that “[t]he burden of proof on the First Nation is to provide evidence
that the Crown’s activities were such that it would be unsafe to rely upon the
First Nation’s understanding and intention with respect to the surrender.”329

The Crown also argued that it “does not mean there are tainted dealings
simply because the impetus for a surrender did not come from a band.”330

One of the events that suggests tainted dealings comes from Graham’s own
actions both leading up to the surrender meeting and at the meeting itself. In
October, DSGIA Frank Pedley authorized Inspector Graham to obtain a
surrender from the Cowessess Band. The terms were to be the same as had
been previously authorized at Pasqua.331 

The band members would receive 1/20th (5 per cent) of the anticipated
purchase price of the land at the time of voting to surrender, and, once the

326 W.M. Graham, Inspector of Indian Agencies, to the Secretary, DIA, September 24, 1906, LAC, RG 10, vol. 3732,
file 26623 (ICC Exhibit 6, p. 122).

327 Written Submission on Behalf of the Cowessess First Nation, June 30, 2004, p. 48.
328 Written Submission on Behalf of the Cowessess First Nation, June 30, 2004, p. 48.
329 Written Submission on Behalf of the Government of Canada, August 6, 2004, pp. 34–35.
330 Written Submission on Behalf of the Government of Canada, August 6, 2004, p. 28.
331 J.D. McLean, Secretary, DIA, to W.M. Graham, October 16, 1906, LAC, RG 10, vol. 3732, file 26623 (ICC

Exhibit 6, p. 133).
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land was sold, a further payment up to 1/10th (10 per cent) of the actual
purchase price.

The surrender documents, however, call for a greater payment at the time
of the surrender meeting, twice as much as Graham had been authorized to
pay. That day he wired Ottawa to ask for authority to pay out 10 per cent of the
anticipated purchase price of the land.332 He received the authority three days
later,333 and he then returned to the Band to pay out the remaining money.

Two logical inferences can be drawn from the record. The first inference is
that the band members were shrewd bargainers. However, the record
contains no reference to any bargaining, and nothing emerged in the
community session held during phase 1 of this inquiry to suggest that the
Band had been bargaining. Presumably, if there had been bargaining, Chief
Joe LeRat would have done so on behalf of his Band. His descendant, Harriet
Lerat, stated that he went home ill before the surrender vote was finished and
that he did not learn of the outcome until the next day.334

Regardless, it is not possible to align the fiduciary duty with the notion that
a fiduciary and a beneficiary would bargain. The fiduciary is charged with the
duty of acting in the best interests of the beneficiary. True, this duty lies within
the sui generis relationship. The band must be considered to be a competent
decision-maker unless there is reason to doubt its capacity to make a
decision. However, in making any decision, particularly one as significant as
surrendering part of its reserve, the band had a right to be able to rely on its
fiduciary to advise it in a manner that took into account only the interests of
the band, not any interests the fiduciary itself might have. This issue is not a
contract analysis, where the parties are presumed to be willing bargainers,
each acting in its own best interests. Rather, it is a fiduciary duty analysis, in
which the only interests supposed to be at stake are those of the First Nation.
In the present case, had the bargaining been between the Cowessess Band and
third parties, with the Crown intervening as fiduciary to ensure that the Band’s
interests were protected (as often happened in Ontario surrenders), then
evidence of the First Nation’s ability to bargain would have been material to
the issue. That is not the situation here; in this case, the Crown had an interest
in obtaining the surrender of the Cowessess Band.

332 W.M. Graham, Inspector of Indian Agencies, to the Secretary, DIA, January 29, 1907, LAC, RG 10, vol. 3732,
file 26623 (ICC Exhibit 6, p. 872).

333 Frank Pedley, DSGIA, to W.M. Graham, Inspector of Indian Agencies, January 30, 1907, Graham to Pedley,
January 31, 1907, and Pedley to Graham, February 1, 1907, LAC, RG 10, vol. 3732, file 26623 (ICC Exhibit 6,
pp. 873–75). 

334 ICC Transcript, March 11, 1998 (ICC Exhibit 12, pp. 12–15, Harriet Lerat).
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The second inference is more logical – that the Band was reluctant to
surrender, so the Crown upped the ante and put more money on the table to
induce a surrender. Since it is clear that this surrender was not pursued in the
Band’s best interests, the only other conclusion is that the Crown induced the
surrender to benefit others, and that it was bargaining to that end.

We certainly know that Inspector Graham was aware he had stepped
outside the bounds of his authority when he did not pay out the 10 per cent of
the anticipated purchase price to band members until he had written
authorization from Ottawa. He may have been certain he would receive
authorization, but it is clear he did not want to take a chance that the authority
might be withheld.

In the Chippewas of Kettle and Stony Point, one issue focused on the
presence of cash at the surrender vote. Mr Justice Laskin stated that the
presence at the surrender meeting of the third party who wished to buy the
land, and the fact that this party had the cash at hand, did not invalidate the
surrender. He went on to state, however, that such presence might be tainted
dealings and a breach of fiduciary duty by the Crown, and that it should be left
to trial.335

That situation is obviously different from one in which the Crown itself, as
fiduciary, takes money to a surrender meeting, but it is not necessary to go to
the point of deciding whether that, in itself, constitutes “tainted dealings.” It is
also possible to conclude that the only meaning is that the Crown was willing
and able to pay immediately if the Band decided to surrender the land.
However, the combination of a significant amount of money available for
payout in the depth of a cold winter does create the impression that the Crown
was far more interested in obtaining the surrender than it was in considering
whether a surrender was in the best interests of the Cowessess Band.

In other inquiries, the Indian Claims Commission has considered the
question of what constitutes tainted dealings. In the Moosomin inquiry it
stated:

[W]hen one looks beyond the question of technical compliance with the Indian
Act, the weight of the evidence leads us to conclude that the Crown’s officials
applied coercion, improper influence, and pressure on the Band to surrender its
land. Taken together, these actions constituted tainted dealings on the part of the
Crown agents who sought to “remove” the Indians from their treaty entitlement so
that these lands could be “opened up” for settlers. Rather than making an earnest
attempt to reconcile the competing interests[336] of settlers and the Crown with

335 ICC, Chippewas of Kettle and Stoney Point v. Canada (Attorney General) (1996), 31 OR 3rd 97 (CA) at
106.
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those of the Moosomin Band, Crown officials like Indian Agent Day, Secretary
McLean, Deputy Superintendent Pedley, and Minister Oliver deliberately set out to
use their positions of authority and influence to completely subordinate the
interests of the Moosomin Band to the interests of settlers, clergymen, and local
politicians who had long sought the removal of the Indians and the sale of their
lands.337

Like the Cowessess Band, the Moosomin Band had been successful
farmers, so successful that the local settler population began to lobby Indian
Affairs to move the Band (and, as well, the Thunderchild Band) so the land
could be surrendered and sold to settlers. In 1909, after repeated attempts to
achieve a surrender, the department was able to take a surrender of all of IR
112 as well as the Moosomin Band’s share of the hay lands in IR 112A. The
Band was then moved to a different reserve site, IR 112B, one that did not
have the agricultural potential of the surrendered reserve. From the time that
surrender was first proposed, the Band had resisted, but, in 1909, it was
without a chief. The Department of Indian Affairs did not recognize a new
chief until after the surrender had taken place.

In assessing the question of whether there were tainted dealings, the panel
cited the fact that no evidence was shown that the option of not surrendering
the reserve was ever presented to the Band,338 even though the Band had
repeatedly expressed its intention to retain its lands. The panel noted that the
surrender was seen by the department as “opening up” the land for
settlement,339 and

the fact that it would simultaneously destroy the Band’s agricultural economy was
never mentioned or considered. This is not a case in which the Band had surplus
land in its reserve holdings of which it was not making any use, and which it sought
to dispose of in a mutually advantageous exchange. It is also not a case in which
the Crown’s wish to secure the reserve land for other purposes was coincident with
the Band’s desire to secure other land for its own purposes, as in Apsassin. On the
contrary, this is a case in which the Band’s interests conflicted directly with those of
prospective settlers, since all concerned sought the land for precisely the same
purpose – its excellent agricultural potential. The Moosomin Band was asked to

336 The Moosomin report was issued before the Supreme Court’s decision in Wewaykum; nevertheless, the
panel’s use of the phrase “competing interests” is congruent with Mr Justice Binnie’s. He saw competing
interest as those of the Indians’ right to the interest in their reserve versus others who wished to dislodge them,
either Aboriginal (as in the case of Wewaykum) or non-Aboriginal. That is the situation that was faced by both
the Moosomin and the Cowessess bands in the early part of the twentieth century.

337 ICC, Moosomin First Nation: 1909 Surrender Inquiry Report (Ottawa, March 1997), reported (1998) 8
ICCP, 101 at 184–85.

338 ICC, Moosomin First Nation: 1909 Surrender Inquiry Report (Ottawa, March 1997), reported (1998) 8
ICCP 101 at 185.

339 ICC, Moosomin First Nation: 1909 Surrender Inquiry Report (Ottawa, March 1997), reported (1998) 8
ICCP 101 at 185.
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surrender the entirety of its reserve lands solely for the benefit of others, and the
instigating parties did not much concern themselves with where the Band ended
up, as long as it was “removed.”340

From this report, then, we can see that the Commission has considered
five factors, all derived from Apsassin, in determining whether the conduct of
the Crown amounted to tainted dealings:

• Did the Crown present the option of not surrendering the land?

• Did the Crown consider the impact of surrender on the economy of the
First Nation at the time?

• Was this a case in which there was surplus land available on the
reserve, and the First Nation was not making use of it?

• Did the Crown’s desire to secure the surrender coincide with the
Band’s desire to obtain other land for its own purposes?

• Was the Band asked to surrender its land solely for the benefit of
others?

The panel found that in the Moosomin surrender, the Crown had breached its
fiduciary duty to the Band because it had not taken into account any of the
factors listed.

If I apply these same factors to the situation in Cowessess, I come to the
same conclusion. The Crown did not present the option of not surrendering
the land; the Crown did not consider the impact of surrender on the economy
of the First Nation at the time of surrender; there was no surplus land on the
reserve which the First Nation was not using – on the contrary, the Cowessess
Band was making good use of its hay lands and the Crown knew and approved
of that use; the Crown’s desire to secure the surrender did not coincide with
the Band’s desire to obtain land for its own purposes; and the Band was asked
to surrender land solely for the benefit of others.

Cession or Abnegation of Decision-Making Power
Cession or abnegation of the beneficiary’s decision-making power may or may
not be present in a fiduciary relationship, and it does not, of itself, speak to

340 ICC, Moosomin First Nation: 1909 Surrender Inquiry Report (Ottawa, March 1997), reported (1998) 8
ICCP 101 at 185–86.
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the issue of breach of duty. A band may have ceded power entirely, but if the
fiduciary Crown has acted in its best interests in making a decision, there is no
breach of duty. Surrenders require valid band consent, and, where there is a
vote in favour of surrender, the question must be asked whether the band was
expressing its own intent or merely ratifying the Crown’s decision to seek the
surrender.

In Apsassin, Madam Justice McLachlin’s analysis of the pre-surrender
fiduciary duty dealt with several aspects of the fiduciary obligation in a private
law context, one of which was the degree to which the fiduciary made
decisions on behalf of the beneficiary:

Generally speaking, a fiduciary obligation arises where one person possesses
unilateral power or discretion on a matter affecting a second “peculiarly
vulnerable” person: see Frame v. Smith, [1987] 2 S.C.R. 99, Norberg v. Wynrib,
[1992] 2 S.C.R. 226; and Hodgkinson v. Simms, [1994] 3 S.C.R. 377. The
vulnerable party is in the power of the party possessing the power or discretion,
who is in turn obligated to exercise that power or discretion solely for the benefit
of the vulnerable party. A person cedes (or more often finds himself in the situation
where someone else has ceded for him) his power over a matter to another
person. The person who has ceded power trusts the person to whom power is
ceded to exercise the power with loyalty and care. This is the notion at the heart of
the fiduciary obligation.341

The question must then be asked, Did the Cowessess Band cede its
decision-making power to the Crown in the 1907 surrender? In Apsassin,
Madam Justice McLachlin agreed with the trial judge’s conclusions that the
Band trusted the Crown to provide it with information regarding the
surrender, and she also agreed with the trial judge’s assessment that, on the
facts of the matter, the Crown had done exactly that.342

The First Nation has argued that Inspector Graham conducted the
proceedings in a manner calculated to circumvent or undermine the
leadership of the First Nation, both of whom were opposed to the surrender
and voted against it.343 In particular, counsel argued that Graham’s
characterization of Chief LeRat and Headman Ambroise Delorme as “non-
progressive” was indicative of his contempt for them. The First Nation also
argued that Alex Gaddie had been brought to the second meeting by Graham

341 Blueberry River Indian Band v. Canada (Minister of Indian Affairs and Northern Development), [1995] 4
SCR 344 at para. 38 (sub nom. Apsassin). Emphasis in original.

342 Blueberry River Indian Band v. Canada (Minister of Indian Affairs and Northern Development), [1995] 4
SCR 344 at para. 36 (sub nom. Apsassin).

343 Written Submissions on Behalf of the Cowessess First Nation, June 30, 2004, p. 32.
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as a counterweight to Chief LeRat – and as a vote in favour of surrender if the
second meeting resulted in another tie vote.344

In this inquiry, where there is no valid majority vote, the question as to
whether the Band had ceded power is, at best, an intellectual exercise. Since it
is a factor that should be considered with regard to the analysis of possible
breach of fiduciary duty in the application of Apsassin, it is useful to review
what the panel stated in the Kahkewistahaw inquiry:

[W]e cannot imagine that McLachlin J intended to say that the mere fact that a vote
has been conducted in accordance with the surrender provisions of the Indian Act
precludes a finding that a band has ceded or abnegated its decision-making power.
If that is the test, it is difficult to conceive of any circumstances in which a cession
or abnegation might be found to exist.

We conclude that, when considering the Crown’s fiduciary obligations to a
band, it is necessary to go behind the surrender decision to determine whether
decision-making power has been ceded to or abnegated in favour of the Crown. In
our view, a surrender decision which, on its face, has been made by a band may
nevertheless be said to have been ceded or abnegated. The mere fact that the band
has technically “ratified” what was, in effect, the Crown’s decision by voting in
favour of it at a properly constituted surrender meeting should not change the
conclusion that the decision was, in reality, made by the Crown.345

In the case of the surrender at Cowessess, had there been a valid majority
vote, the vote would have been characterized the same way – as a decision
that was, in reality, made by the Crown.

The scenario that more aptly describes the position of the Cowessess Band
in 1907 is more like that in Hodgkinson v. Simms, where Mr Justice La
Forest outlined his analysis of the power-dependency relationship and stated:
“[I]t is simply wrong to focus only on the degree to which a power or
discretion to harm another is somehow ‘unilateral’.”346 A century ago, the
Cowessess Band trusted government officials not to use their power and
influence against it. Mr Justice La Forest’s words are particularly apt, that
“[t]o imply that one is not vulnerable to an abuse of power because one could
have, but did not[,] protect one’s self is to focus on one narrow class of
‘power-dependency’ relationship at the expense of the general principle that

344 Written Submissions on Behalf of the Cowessess First Nation, June 30, 2004, pp. 28, 32. There is little
evidence, and certainly no conclusive evidence, that there was a vote at the first meeting or that, if there was, it
ended in a tie. The First Nation adopted the position that there had been a vote, that the vote had ended in a tie,
and that Graham chose to ignore the vote.

345 ICC, Kahkewistahaw First Nation: 1907 Reserve Land Surrender Inquiry (Ottawa, February 1997), reported
(1998) ICCP 3 at 87.

346 Hodgkinson v. Simms, [1994] 3 SCR 377 at 412, La Forest J. 

!ICCP.21_reports.book  Page 475  Tuesday, December 9, 2008  2:54 PM



INDIAN CLAIMS COMMISSION PROCEEDINGS

476

transcends it.”347 The general principle is that, where the fiduciary
relationship has been established and the fiduciary duty has been attached,
the fiduciary must act in the best interests of the beneficiary.

The Eight Conditions
The eight conditions approved by Madam Justice McLachlin (three of which
were also cited by Mr Justice Gonthier) in Apsassin to be instructive in
understanding what might be construed as tainted dealings may be described
as follows.

First, in Apsassin, the Band had known for some time that an absolute
surrender was being contemplated. In Cowessess, we know that the Band was
aware that its neighbours wanted a surrender, and, in 1904, there had been a
meeting between Commissioner Laird and Chief LeRat. There is also evidence
of a letter from a band member who opposed the surrender and who wished
to move onto the southern part of the reserve – a request that was denied by
Crown officials. It is safe to say, then, that Cowessess band members were
aware that an absolute surrender was being contemplated.

Second, in Apsassin, the Band had discussed the surrender previously
during a minimum of three formal meetings where departmental
representatives were present. According to the trial judge, these meetings
took place over the course of one year.348 In Cowessess, we know of only two
meetings that were called for the purpose of discussing the surrender – the
meetings of January 21 and 28, 1907, eight days apart.

Third, in Apsassin, the trial judge found it would be nothing short of
ludicrous to conclude that the Indians would not also have discussed the
proposed surrender between themselves on many occasions in an informal
manner. The same must be said of the Cowessess Band.

Fourth, in Apsassin, at the surrender meeting itself, the matter was fully
discussed both between the Indians and with the departmental representatives
before the signing of the actual surrender. In Cowessess, we do not know how
complete the discussion was. We have Agent Matthew Millar’s written
assertions that the terms of the surrender were fully explained, and his
recording of Chief Joe LeRat agreeing that the terms were explained. Unlike
Apsassin, we have no recorded minutes of the meetings or vive voce evidence
of what went on at the meetings.

347 Hodgkinson v. Simms, [1994] 3 SCR 377 at 413, La Forest J. 
348 Blueberry River Indian Band v. Canada (Department of Indian Affairs and Northern Development),

[1988] 3 FC 20, [1987] FCJ 1005 (sub nom. Apsassin).
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Fifth, in Apsassin, the trial judge found that Crown representatives had not
attempted to influence the plaintiffs, either previously or during the surrender
meeting, but that, on the contrary, the matter seems to have been dealt with
most conscientiously by the departmental representatives concerned. It is
clear that in Cowessess, Crown officials did try to influence the Band, both
before the surrender meetings and during the course of the meeting on
January 29, and that they dealt with the Cowessess Band far less than
conscientiously. The evidence includes Graham’s delay in going to see the
Band until January, when he had a reasonable expectation that the winter
would be taking its toll on the band members; the increased payment at the
surrender meeting, which can be construed only as an inducement; and the
fact that, before 1904, Crown officials were aware that the Cowessess Band
was not predisposed to surrender. There is nothing on record to indicate that,
at any time, the Cowessess Band approached the Crown and asked about
surrender, or that the Band discussed a surrender without the Crown having
brought the matter up first. 

Sixth, the trial judge in Apsassin found that Mr Grew, the Indian Agent, had
fully explained the consequences of the surrender to the Band. Mr Justice
Addy, the trial judge in Apsassin, also approved of Grew’s going with band
members to see the new site they had chosen, after reviewing a number of
sites for their suitability as replacement reserve land for the Band. The
situation in Cowessess is in stark contrast. Agent Miller wrote that Inspector
Graham explained the terms of the surrender, but there is nothing about
whether he explained the consequences. There is no information about
whether Crown officials told the Band that, without their hay lands, they would
have more difficulty raising cattle. There is nothing to indicate whether Crown
officials explained to the band members that, without the southern sections of
land, they might have fewer options in the future. There is nothing in the
record in 1907 that suggests that Crown agents were at all mindful of what the
implications and consequences were for the Band.

Seventh, in Apsassin, the trial judge found that, although the band
members would not have understood (and probably would have been
incapable of understanding) the precise nature of the legal interest they were
giving up, they did in fact understand that, by the surrender, they were giving
up forever all rights to IR 172. In return, they understood that money would
be deposited to their credit once the reserve was sold and that, with the
proceeds, they would be furnished with alternative sites near their trapping
lines. It is instructive to compare this situation to the one in Cowessess. It is
certain the Cowessess band members understood that the vote meant selling
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land for money and that they would receive a portion of the money
immediately and an interest payment into the future. They were not certain,
however, how much the total would be. In both 1911 and 1921, the Band
contacted a lawyer in the nearby town of Grenfell, and, both times, the lawyer
wrote to the department stating that the Indians did not think they had
received what they had been promised.349 In 1921, the lawyer writing on the
band members’ behalf stated they had been told they would receive $50 per
year in interest. Since the record is incomplete about what was said at the
surrender meeting, there is no way of knowing whether that claim was true.
What the record does show is that, on both occasions when the Band asked
for legal help in approaching the Crown, officials refused to deal with the
solicitor.

Eighth, in Apsassin, the alternative sites had already been chosen by the
Band, after mature consideration. The Beaver Band was not using IR 172 and
had identified other land that would support its traditional way of life better.
The agent had helped band members assess and identify their needs. The
Beaver Band swapped land for land; the Cowessess Band swapped land for
money. Unlike the Beaver Band, the Cowessess Band was losing land forever. 

This comparison of the Beaver Band to the Cowessess Band at the time
they each surrendered their land shows clearly the differences in the way
Crown officials acted in the two instances. The sixth point is the most
important: Crown officials advised the Beaver Band conscientiously; they
helped band officials assess and identify their needs; and they went with band
officials to look at alternative sites to determine whether these lands would
fulfill the Band’s identified needs. In contrast, Crown officials advised the
Cowessess Band with only one end in mind: to obtain a surrender.

The Exploitative Bargain
The Indian Act requires that both the band and the Crown consent to a
surrender. As Madam Justice McLachlin explained in Apsassin, “[t]he
purpose of the requirement of Crown consent was not to substitute the
Crown’s decision for that of the band, but to prevent exploitation.”350 She
defined exploitation as being either “foolish or improvident”351 and

349 Transcript, April 22, 1921, G.C. Neff, barrister to DIA, with extract from memorandum, LAC, RG 10, vol. 6810,
file 470-2-3, vol. 12, part 8 (ICC Exhibit 6, p. 320). 

350 Blueberry River Indian Band v. Canada (Department of Indian Affairs and Northern Development),
[1995] 4 SCR 344 at para. 35 (sub nom. Apsassin).

351 Blueberry River Indian Band v. Canada (Department of Indian Affairs and Northern Development),
[1995] 4 SCR 344 at para. 35 (sub nom. Apsassin).
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emphasized that “the Crown’s obligation was limited to preventing exploitative
bargains.”352

Since the Cowessess Band did not provide valid consent to the surrender,
this part of the analysis is only in the hypothetical. Madam Justice McLachlin’s
statements about the exploitative bargain come within her analysis of the
fiduciary duty imposed by the Indian Act, not in her analysis of whether a
fiduciary duty is imposed upon the context of the surrender. The question
could just as easily be framed as, Had the Cowessess Band consented to the
surrender, should the Crown have refused to consent to the surrender on the
grounds that it was an exploitative bargain?

The First Nation has argued that the Crown breached its fiduciary duty to
the Band by consenting to a surrender that was both foolish and improvident.
It also argued that this duty includes consideration of the foreseeable
consequences of surrender from the perspective of the Band at the time in
question.353 The First Nation stated that the surrender must be considered in
light of the Band’s pre-surrender agricultural activity, the significance of
agriculture to First Nations at the time of the surrender, and the impact of the
surrender on the capacity of IR 73 to support agricultural activities. From the
perspective of the First Nation, the following facts are important:

• the Band lost 42.6 per cent of its total land base;354

• the Band lost 94.7 per cent of its slough hay acres;355

• the Band lost 72.1 per cent of its open arable acres;356 and

• the Band lost 100 per cent of its acres within six miles of the rail
line.357

352 Blueberry River Indian Band v. Canada (Department of Indian Affairs and Northern Development),
[1995] 4 SCR 344 at para. 35 (sub nom. Apsassin).

353 Written Submissions on Behalf of the Cowessess First Nation, June 30, 2004, p. 36.
354 Geordie McKay, Mattila Appraisals Ltd, “Historical Land Use Review: 1907 Surrendered Area and Current

Cowessess Reserve,” prepared for Cowessess First Nation, [2004], p. 30 (ICC Exhibit 9a, p. 30). This report
noted the discrepancy between the stated area of the Cowessess Reserve being 49,920 acres, Surveyor Bray’s
statement that the surrendered area was 20,704 acres, and Mattila Appraisal’s calculations. Mattila Appraisals
calculated its percentages on the basis of an original reserve area of 49,413 acres and a surrendered area of
21,041 acres. However, in an analysis of the Crown’s fiduciary duty, the discrepancy is minor and does not
affect the conclusions. 

355 Geordie McKay, Mattila Appraisals Ltd, “Historical Land Use Review: 1907 Surrendered Area and Current
Cowessess Reserve,” prepared for Cowessess First Nation, [2004], p. 30 (ICC Exhibit 9a, p. 30).

356 Geordie McKay, Mattila Appraisals Ltd, “Historical Land Use Review: 1907 Surrendered Area and Current
Cowessess Reserve,” prepared for Cowessess First Nation, [2004], p. 30 (ICC Exhibit 9a, p. 30).

357 Geordie McKay, Mattila Appraisals Ltd, “Historical Land Use Review: 1907 Surrendered Area and Current
Cowessess Reserve,” prepared for Cowessess First Nation, [2004], p. 30 (ICC Exhibit 9a, p. 30).
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The First Nation also considered the land the Band still possessed after the
surrender. Almost two-thirds of the remaining acres were covered in trees,
which would have required considerable expense to clear and break, and, in
addition, the land in the remaining northern sections was broken by steep
river banks and ravines. Most important, the First Nation argued, was the
impact of the loss of the hay lands on the Band’s ability to raise cattle and feed
them through the long winter months.358

Canada’s position is that there is no cogent or compelling evidence that
any of the interests of the Crown were antithetical to the interests of the Band,
nor were the Band’s interests ignored.359 Canada argued that to determine
whether a surrender should be considered exploitative, a number of factors
must be considered. Among them are the quantity and quality of the
remaining land in light of the Band’s interests and perceived needs, the Band’s
existing and contemplated ways of life and its use of the land before the
surrender, the terms of the surrender, and the potential benefits associated
with the surrender.

The evidence cited by Canada includes the annual payments of interest to
be made to the band members, money that could be used by them to help
young people and the infirm. Canada cited Agent Miller’s recital of what the
Band had purchased with the money advanced to it in January: useful horses,
sleighs, wagons, ploughs, and other articles that should be of permanent use
in carrying on work; food supplies, blankets, bedding, and furniture; and
“much warm and serviceable winter clothing.”360 Canada also argued that the
following facts must be considered:

(a) the decline in the population of the Band;

(b) the relatively high proportion of Reserve land on a per capita
basis;

(c) the Reserve lands remaining after the surrender would be in
excess of treaty allotment on a per capita basis;

(d) the relatively small portion of the Reserve lands used for agricul-
ture;

(e) the needs and interests of the Band;
(f) the terms and conditions of the surrender; and

358 Written Submissions on Behalf of the Cowessess First Nation, June 30, 2004, pp. 41–42.
359 Written Submissions on Behalf of the Government of Canada, August 6, 2004, p. 12.
360 Written Submissions on Behalf of the Government of Canada, August 6, 2004, p. 13, quoting M. Millar, Indian

Agent, to Frank Pedley, DSGIA, March 31, 1907, Canada, Annual Report of the Department of Indian Affairs
for the Year Ended March 31, 1907, 121 (ICC Exhibit 5, p. 503).

!ICCP.21_reports.book  Page 480  Tuesday, December 9, 2008  2:54 PM



481

COWESSESS FIRST NATION – 1907 SURRENDER PHASE II INQUIRY

(g) the Band received more than the expected prices for the Reserve
lands.361

Considering all the factors in this case, the key objective question can be
framed as follows: Given the Band’s needs, and given what the Crown knew
about the value of the land to the economic development of the Band, was the
surrender either foolish or improvident? To frame the Crown’s duty as being
that of merely stepping into the Band’s shoes and asking it to see out of the
Band’s eyes is negating the Crown’s duty as fiduciary. In assessing what is best
for the Cowessess Band at the time of surrender, the eyes the Crown must use
are those of the fiduciary, not the beneficiary. 

It is not a question of looking backwards and assessing that a surrender
did not work out well. The real question is whether the Crown knew that
keeping stock required a source of hay; whether the Crown knew that for the
Cowessess Band to continue to progress in its agricultural economy, it
required the land it was being asked to surrender. The evidence shows the
Crown knew all those things. 

The fact that much of what the band members purchased with the money
they received falls into the category of necessities, such as food supplies,
blankets, and bedding, indicates that the Cowessess band members may not
have been as well off as the agents were portraying them to be in their reports
to Ottawa. It must not be forgotten that this Band was regularly described as
being better off and more able than its fellow bands in the Crooked Lake
Agency. However, given that we know that Kahkewistahaw was starving at the
time, this comparison may well have been faint praise. Much of the remaining
purchases were farm implements – an indication, perhaps, that the Cowessess
band members were not farming as well as they would have liked.

Whether the Band was using the land is irrelevant. No one would have
argued against non-Aboriginal farmers’ rights to use or not use land as they
saw fit. The fact that the Band was not yet using all its land did not mean it
would not have used it in the future.

The statistics that stand out above all others are that the Band lost 94.7 per
cent of its slough hay acres362 and 87.7 per cent of its cow-carrying capacity.
In effect, it lost a significant part of its economic engine. Until 1904, Crown
officials were certainly aware of the value of the hay lands to the Band; that is
why Agent McDonald and Commissioner Laird advised against surrender

361 Written Submissions on Behalf of the Government of Canada, August 6, 2004, p. 14
362 Mattila Appraisals Ltd, “Historical Land Use Review: 1907 Surrendered Area and Current Cowessess Reserve,”

prepared for the Cowessess First Nation [2004], p. 30 (ICC Exhibit 9a, p. 30).
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several times. The Schoney report identified the requirement for hay lands at
the time in this way:

Hayland was essential in order to provide winter feed and to offset pasture
shortfalls during droughts. ... 

Natural hay marshes were invaluable as they provided a source of hay that
required only harvesting and avoided the expensive seed and cultivation costs
associated with alfalfa and other legumes. These low lying areas were more
naturally drought tolerant and could provide better than average supplies of feed
when it was needed most.363

The Band did not have an alternative to natural hay. Although there had been
experiments with brome grass and alfalfa, they were less drought tolerant and
more susceptible to insect damage.364

Canada has argued that the number of stock kept by the Band did not drop
in the years immediately following the surrender, as would have been
expected if the hay lands had been crucial to the Band’s success.365 However,
it appears that, until the land was sold in 1908, the Band continued to use the
land and, presumably, take the hay from it.

An analysis that focuses on what happened after the surrender is merely
importing hindsight into the question of what the Crown ought to have done in
1907. It is not a question of whether the surrender worked out well for all
concerned; rather, it is a question of whether the surrender ought to have
happened at all.

A comparative soil analysis of the surrendered portion of the reserve to the
remaining (current) reserve indicated that the cultivatable and bush arable
soils on the remaining reserve were somewhat better than those on the
surrendered sections.366 However, the current Cowessess reserve also
contains more poorer-quality soils than the surrendered areas.367 In addition,
it is important to note the topography of the area. The same soil analysis also
indicates that the non-surrendered area contained geographic features that
would have hindered agricultural development.368 Of particular relevance

363 R.A. Schoney and M.H. Schoney, “An Economic Analysis of the Impact of the Surrendered Reserve Land on the
Cowessess First Nation,” April 20, 2004, p. 12 (ICC Exhibit 11a, p. 12).

364 R.A. Schoney and M.H. Schoney, “An Economic Analysis of the Impact of the Surrendered Reserve Land on the
Cowessess First Nation,” April 20, 2004, p. 13 (ICC Exhibit 11a, p. 13).

365 Written Submissions on Behalf of the Government of Canada, August 6, 2004, p. 16.
366 Dave Hoffman, “Soil Comparison Study: 1907 Surrendered Area and Current Cowessess Reserve,” August 20,

1998, p. 32 (ICC Exhibit 3, p. 36).
367 Dave Hoffman, “Soil Comparison Study: 1907 Surrendered Area and Current Cowessess Reserve,” August 20,

1998, p. 32 (ICC Exhibit 3, p. 36).
368 Dave Hoffman, “Soil Comparison Study: 1907 Surrendered Area and Current Cowessess Reserve,” August 20,

1998, p. 33 (ICC Exhibit 3, p. 37).
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were “Ekapo Creek and its tributaries which effectively severs the reserve into
two areas, one on the east and one on the west. ... The part of Ekapo creek on
Cowessess is so steep that the transportation across of materials such as hay
or grain would have been extremely hard or even impossible. However, on the
surrendered lands Ekapo creek only runs across the north portion but is
shallow so that crossing would not have been as difficult.”369 Even today,
there are only two roads that run east/west across the current reserve, and
band members have only limited access to the southwestern areas of the
reserve that lie between the tributaries of Ekapo Creek.370 In contrast, without
such topographical constraints, the surrendered land is put to use according
to the quality of its soils, with the best soils being used for crop production,
and the lesser-quality soils to graze cattle.371

Access to the railway line was also important. One of the reasons settlers
wanted the land was because it was close to the Canadian Pacific Railway. Had
the Cowessess Band retained the land and been able to develop it, the
proximity of the railway to the land on which produce was grown would have
meant far shorter distances to travel than the minimum of six miles they were
left with after the surrender.

It is important to note that, at the time, the Crown did not even consider
what the impact of the surrender on the Band would be. The only question
Inspector Graham seems to have considered is how much land the Indians
should be asked to give up. It was never any consideration of whether it was a
good idea to give up land at all.

In Semiahmoo Indian Band v. Canada,372 the Federal Court of Appeal
considered what was required for the Crown to discharge its fiduciary duty
with regard to withholding consent to an exploitative bargain. The Semiahmoo
Band had surrendered land to the Crown in 1951 for the purpose of building
an expanded crossing at the Douglas Border Crossing in British Columbia.
Canada retained the land but did not use it for new customs facilities or for
any other public purpose. At trial, Canada argued that the Band had given full
and informed consent to the surrender. Both the trial and the appeal court
judges found that, under the circumstances, where the Crown also had the
right to expropriate the reserve for a public purpose, the Band felt it was

369 Dave Hoffman, “Soil Comparison Study: 1907 Surrendered Area and Current Cowessess Reserve,” August 20,
1998, p. 33 (ICC Exhibit 3, p. 37).

370 Dave Hoffman, “Soil Comparison Study: 1907 Surrendered Area and Current Cowessess Reserve,” August 20,
1998, p. 33 (ICC Exhibit 3, p. 37).

371 Dave Hoffman, “Soil Comparison Study: 1907 Surrendered Area and Current Cowessess Reserve,” August 20,
1998, p. 33 (ICC Exhibit 3, p. 37).

372 Semiahmoo Indian Band v. Canada, [1998] 1 FC 3 (CA).
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powerless to stop the surrender. Mr Justice Isaac of the Federal Court of
Appeal went on to state:

I should emphasize that the Crown’s fiduciary obligation is to withhold its own
consent to surrender where the transaction is exploitative. In order to fulfil this
obligation, the Crown itself is obliged to scrutinize the proposed transaction to
ensure that it is not an exploitative bargain. As a fiduciary, the Crown must be held
to a strict standard of conduct. Even if the land at issue is required for a public
purpose, the Crown cannot discharge its fiduciary obligation simply by convincing
the Band to accept the surrender, and then using this consent to relieve itself of the
responsibility to scrutinize the transaction.373

There is no evidence in the Cowessess record that the Crown scrutinized
the surrender to ensure that it was not an exploitative bargain, either before
the vote or after.

Conclusion
The First Nation has summarized its position in this inquiry by stating that
there were clear breaches by the Crown of its fiduciary duty to the Cowessess
Band in 1907 and that, as a consequence of the breach, the Crown owes a
lawful obligation to the Cowessess First Nation.374 Canada’s position is that
Canada is not in breach of any fiduciary obligation, that there is no
outstanding lawful obligation,375 and that the claim was properly rejected.

While Crown officials of the early 1900s would not have had the benefit of
the opinions and wisdom of Justices Dickson, McLachlin, Addy, Laskin, La
Forest, et al., they would have and did know of the duties and responsibilities
imposed on them by the Indian Act and, in particular, by the terms of
Treaty 4.

When William Graham came to take the surrender in 1907, it was a scant
32 years since 1874, when the treaty had been signed. Even less time had
passed since the land for the Cowessess Band’s reserve had been selected and
surveyed. It was during this period, between the signing of the treaty and the
creation of the reserve, that the Crown had an obligation to balance the
competing interests of the First Nations and the European settlers. Once the
reserve was surveyed and set aside, the Crown owed no duties to the setters

373 Semiahmoo Indian Band v. Canada, [1998] 1 FC 3 (CA) at para. 45; 148 DLR (4th) 523 at 538. Emphasis in
orginal. 

374 Written Submission on Behalf of the Cowessess Indian Band, June 30, 2004, p. 50.
375 Written Submission on Behalf of the Government of Canada, August 6, 2004, p. 36.
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with regard to that land. Its fiduciary responsibilities lay entirely with the
people of the Cowessess Band.

In my view, Canada has a lawful obligation to the Cowessess Band, based
on breach of fiduciary duty. Canada should accept this claim and negotiate a
settlement.
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PART V

CONCLUSIONS AND RECOMMENDATIONS

Commissioners Purdy and Dickson-Gilmore jointly recommend:

That the claim of the Cowessess First Nation regarding
the portion of Indian Reserve 73 surrendered in 1907
not be accepted for negotiation under Canada’s Specific
Claims Policy on the single issue of fiduciary duty.

Commissioner Holman recommends:

That Canada accept the claim of the Cowessess First
Nation regarding the portion of Indian Reserve 73
surrendered in 1907, and that it negotiate a settlement
under Canada’s Specific Claims Policy on the single
issue of fiduciary duty.

FOR THE INDIAN CLAIMS COMMISSION

Sheila G. Purdy (Chair) Jane Dickson-Gilmore Alan C. Holman
Commissioner Commissioner Commissioner

Dated this 13th day of July 2006
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TREATY 4, 1874
This is the full historical background to the First Nation’s claim. Because this
is the second phase of this inquiry, the Historical Background from Cowessess
First Nation: 1907 Surrender Inquiry (Ottawa, March 2001), reported
(2001) 14 ICCP 223, has been expanded where necessary to provide the
factual background for the issues unique to this phase of the inquiry. In
addition, some minor errors have been corrected. Each correction will be
footnoted. 

The ancestors of the Cowessess First Nation were “primarily Saulteaux but
includ[ed] some Cree and Metis” when they adhered to Treaty 4 at Fort
Qu’Appelle on September 15, 1874.1 Chief Cowessess (“Ka-wezauce,” also
known as “Little Boy” or “Little Child”) signed the treaty for himself and his
followers. The signatories to the treaty ceded to the Crown an area of 194,000
square kilometres (75,000 square miles2) in what is now southern
Saskatchewan and, in exchange, were promised perpetual cash annuities,
schools, agricultural assistance, and reserves on which to settle when they
ceased their traditional nomadic way of life. These reserves were to be
selected by government officials, in consultation with the bands, and the area
set aside was to equal one square mile for each family of five (or 128 acres
per person). Treaty 4 also stipulated that the government, and only the
government, could dispose of reserve land, after obtaining the consent of the
Indians entitled to the land:

[T]he aforesaid reserves of land, or any part thereof, or any interest or right
therein, or appurtenant thereto, may be sold, leased or otherwise disposed of by
the said Government for the use and benefit of the said Indians, with the consent of
the Indians entitled thereto first had and obtained; but in no wise shall the said
Indians, or any of them, be entitled to sell or otherwise alienate any of the lands
allotted to them as reserves.3

Precise procedures for the alienation of reserve land were set down in the
Indian Act.

1 K.J. Tyler, “A History of the Cowessess Band, 1874–1907,” paper prepared for the Federation of Saskatchewan
Indians, 1975, p. 1 (ICC Exhibit 4, p. 1). See also John P. Wright, Indian Agent, to the Superintendent General
of Indian Affairs (SGIA), August 25, 1898, Canada, Annual Report of the Department of Indian Affairs for
the Year Ended 30th June 1898, 136 (ICC Exhibit 5, p. 240). J.A. Sutherland, Acting Indian Agent, to the
Superintendent General of Indian Affairs (SGIA), August 1, 1904, Canada, Annual Report of the Department
of Indian Affairs for the Year Ended June 30, 1904, 149 (ICC Exhibit 6, p. 492).

2 Alexander Morris, The Treaties of Canada with the Indians of Manitoba and the North-West Territories
(Toronto: Belfords Clark, 1880; Coles reprint, 1971), 77.

3 “The Qu’Appelle Treaty Number Four,” in Alexander Morris, The Treaties of Canada with the Indians of
Manitoba and the North-West Territories (Toronto: Belfords Clark, 1880; Coles reprint, 1971), 332.
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Reserve Surveyed for the Cowessess Band, 1880 and 1883
At the time of the treaty, the Cowessess people were nomadic buffalo hunters,
and they did not immediately select a site for a reserve. In 1874 and 1875, the
Band was paid annuities at Fort Qu’Appelle, but by 1876 it had moved to the
Cypress Hills to be nearer to the dwindling buffalo herds. At the treaty annuity
distribution in 1876, band members were paid at two locations: Chief
Cowessess and 191 of his followers took payment at their camp in the Cypress
Hills, while 50 others were paid with Headman Kaykahchegun at Fort
Qu’Appelle. By 1877, about one-quarter of the band members were paid at
Qu’Appelle under Headman Louis O’Soup, and the rest were paid in the
Cypress Hills with Chief Cowessess. Comparable numbers were paid with the
two respective leaders at Cypress Hills and Qu’Appelle for the next four years.4

In 1878 and 1879, the government promised Cowessess a reserve, first at
a site north of Fort Walsh and then at Maple Creek in the Cypress Hills. No
reserve was surveyed, however, even though Cowessess’ followers had
commenced farming at the location they had chosen near Maple Creek.5 In
1880, a reserve was surveyed at Crooked Lake near Fort Qu’Appelle for
O’Soup and his followers. In the spring of 1883, Chief Cowessess and his
followers were persuaded to leave the Cypress Hills and join O’Soup’s group
at Crooked Lake, and the boundary of the reserve was adjusted to reflect the
reunited Band’s total membership. According to the annuity paylists for 1883,
345 people were paid with Chief Cowessess.6 Six years later, in 1889,
Cowessess Indian Reserve (IR) 73 was confirmed by order in council. It
comprised 78 square miles7 (49,920 acres), which was sufficient area under
the land entitlement provisions of Treaty 4 for 390 band members (49,920 ÷
128 = 390). The same order in council also confirmed three other reserves
laid out next to Cowessess IR 73 at Crooked Lake: Sakimay IR 74,
Kahkewistahaw IR 72, and Kakeesheway (later Ochapowace) IR 71. In
departmental correspondence, the four reserves are often referred to
collectively as the “Crooked Lake Reserve.”

4 All statistics derived from Cowessess Band paylists, as cited in K.J. Tyler, “A History of the Cowessess Band,
1874–1907,” paper prepared for the Federation of Saskatchewan Indians, 1975, pp. 4–5 (ICC Exhibit 4,
pp. 4–5).

5 K.J. Tyler, “A History of the Cowessess Band, 1874–1907,” paper prepared for the Federation of Saskatchewan
Indians, 1975, pp. 6–7 (ICC Exhibit 4, pp. 6–7).

6 All statistics derived from Cowessess Band paylists, as cited in K.J. Tyler, “A History of the Cowessess Band,
1874–1907,” paper prepared for the Federation of Saskatchewan Indians, 1975, pp. 21–22 (ICC Exhibit 4,
pp. 21–22).

7 Order in Council PC 1151, May 17, 1889, Indian Reserve No. 73, in Library and Archives Canada (LAC), RG 2,
series 1 (ICC Exhibit 6, pp. 700–1).
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ADAPTATION TO AGRICULTURE AND RESERVE LIFE
Before the 1885 North-West Rebellion
After much suffering and difficulty in the 1870s and 1880s – foreign diseases
took a heavy toll on the Band’s population8 – the Cowessess Band progressed
fairly well in the transition from the buffalo hunt to agricultural subsistence on
its new reserve. Although this success was neither quick nor complete, it was
nevertheless a credit to the band members, their leaders, and Allan
McDonald, the Crooked Lake Indian Agent during most of the period. Before
reuniting on IR 73 in 1883, both Cowessess (in 1878) and O’Soup (in 1881)
had presented strong cases to the department officials and the visiting
Governor General in support of the Indians’ need for instruction and further
material assistance in farming. In his address to the Governor General,
O’Soup also outlined a lengthy list of grievances.9

In 1883, however, the federal government and the Department of Indian
Affairs implemented severe spending cutbacks. Despite the hard times and the
previous entreaties of Cowessess, O’Soup, and other Indian leaders, the
“Farm Instruction Program was one of the first to suffer.”10 Indian Agent
McDonald strongly objected to this, but to no avail; Farming Instructor James
Setter at the Crooked Lake Agency lost his assistants and labourers at the end
of the year. Two weeks later, accused of being too liberal with rations, Setter
was also fired and replaced by Hilton Keith.11 

As a result of the restrictive rations policy instituted by Assistant Indian
Commissioner Hayter Reed, the situation grew so desperate in the winter of
1884 that O’Soup’s son Big Ben Kitchie – after leading other young men of the
agency in a dance lasting five days – approached Keith to request provisions.
When Keith refused, the men obtained provisions by force. Further violence
was avoided only when the North-West Mounted Police intervened. The
government temporarily eased its restrictive rations policy following the
incident.12 

The Indians’ grievances were not fully resolved, however. When the
uprising led by Louis Riel began, O’Soup called the young men of the reserve

8 K.J. Tyler, “A History of the Cowessess Band, 1874–1907,” paper prepared for the Federation of Saskatchewan
Indians, 1975, pp. 52–55 (ICC Exhibit 4, pp. 52–55).

9 K.J. Tyler, “A History of the Cowessess Band, 1874–1907,” paper prepared for the Federation of Saskatchewan
Indians, 1975, pp. 5–6, 9–11 (ICC Exhibit 4, pp. 5–6, 9–11).

10 K.J. Tyler, “A History of the Cowessess Band, 1874–1907,” paper prepared for the Federation of Saskatchewan
Indians, 1975, pp. 26–27 (ICC Exhibit 4, pp. 26–27).

11 K.J. Tyler, “A History of the Cowessess Band, 1874–1907,” paper prepared for the Federation of Saskatchewan
Indians, 1975, p. 27 (ICC Exhibit 4, p. 27).

12 K.J. Tyler, “A History of the Cowessess Band, 1874–1907,” paper prepared for the Federation of Saskatchewan
Indians, 1975, pp. 28–33 (ICC Exhibit 4, pp. 28–33).
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to a dance at his house and tried to convince them to follow him and to join
Riel. According to Agent McDonald, if Alex Gaddie and other band members
had not intervened, O’Soup would have succeeded.13 Although he was not one
of them, O’Soup appears to have had close ties to the Métis, since he had
previously argued in favour of allowing a number of them to enter into treaty.
Moreover, when many of the Métis fled to the United States following
suppression of the uprising, O’Soup was asked to accompany their leaders to
Washington to support their request for reserve land and treaty status. The
Métis needed O’Soup’s presence to “convince the U.S. authorities that they
were really Indians.”14

In 1886, Cowessess passed away. Soon after, O’Soup was elected Chief, but
not without the Band having to assert its right to elect its own Chief. Although
the government watched O’Soup closely because of his ties to the Métis, he
was invited to tour Ottawa and Eastern Canada with other Indian Chiefs,15 and
his relationship with the department seems to have improved somewhat
thereafter.

Following the 1885 North-West Rebellion
In the wake of the failed Métis resistance led by Riel, the government
implemented several policies that severely hampered the development of
Indian agriculture. A pass system controlling the movement of Indians was
established in 1885, a permit system tightened government control over the
sale of Indian goods, and Deputy Superintendent General Hayter Reed’s
“peasant farming policy,” instituted in 1889, banned the use of machinery in
an attempt to restrict the Indians to subsistence farming.16

In spite of these restrictive policies, a number of the Cowessess band
members managed to progress in their farming. In 1891, Inspector of Indian
Agencies T.P. Wadsworth reported that the Cowessess Band

differs somewhat from other bands from the fact that within it are found the
opposite sides of life, riches and poverty (both viewed from an Indian standpoint).
The former state is unique in Indian life now-a-days, while the latter is generally
chronic. O’Soup, Gaddie, Ne-pa-pa-ness, and Andrew Delorme represent the

13 K.J. Tyler, “A History of the Cowessess Band, 1874–1907,” paper prepared for the Federation of Saskatchewan
Indians, 1975, pp. 26–27 (ICC Exhibit 4, pp. 26–27).

14 K.J. Tyler, “A History of the Cowessess Band, 1874–1907,” paper prepared for the Federation of Saskatchewan
Indians, 1975, pp. 38–39 (ICC Exhibit 4, pp. 38–39).

15 K.J. Tyler, “A History of the Cowessess Band, 1874–1907,” paper prepared for the Federation of Saskatchewan
Indians, 1975, pp. 42–44 (ICC Exhibit 4, pp. 42–44).

16 K.J. Tyler, “A History of the Cowessess Band, 1874–1907,” paper prepared for the Federation of Saskatchewan
Indians, 1975, pp. 64–70 (ICC Exhibit 4, pp. 64–70).
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former class. In this generation of Indians few of them will ever be any better off
than the above-named men now are, but their riches are of a fleeting and casual
nature, consisting as they do of horses and cattle, agricultural implements and
annual crops, for they have no improvements on their land of a very permanent
character, the timber on the reserve not being very good for building purposes,
consequently their buildings are not very good, O'Soup's being somewhat better
than any of the others.17

One of the factors in this progress was Indian Agent McDonald’s restricted
approach to implementing these policies. His 1892 report to the
Superintendent General reveals the manner in which he implemented the
permit system:

I keep an accurate account of all money earned by the sale of wheat and other
grain, each Indian raising such grain having a pass-book of his own, and whenever
permission to sell any is given this book is referred to; and by that means I am also
able to check and keep a close account of what is done with the money received
(although the Indian is a perfectly free agent and receives and expends all the
money himself); and I am bound to say the discretion shown in the expenditure is,
in nearly every case, very creditable and judicious, and great honesty (with very few
exceptions) is shown, by a desire to liquidate any debt for advances that are
sometimes made by them. 

One Indian, Nepahpeness, Cowesess’ Band, No. 73, sold and filled one
carload of wheat, six hundred eighty-seven bushels.18

McDonald’s 1893 report reveals his use of the pass system:

I am regulating the issue of passes more strictly than formerly, and have been
working steadily in this direction for a long time, so as to retain Indians who are
farming more closely to the reserve, thereby trying to make them see the necessity
of not absenting themselves, unless it is absolutely necessary, to procure money for
provisions, instead of being obliged arbitrarily to refuse them passes, and I can
report much success in my policy.19

McDonald appears to have employed the pass system exclusively in an
attempt to encourage better farming, and it seems he was successful. In
September 1896, Inspector A. McGibbon reported much progress on the
Cowessess Reserve which, “owing to its central position, the agency buildings

17 T.P. Wadsworth, Inspector of Indian Agencies, to the SGIA, September 26, 1891, Canada, Annual Report of the
Department of Indian Affairs for the Year Ended 31st December 1891, 142 (ICC Exhibit 5, p. 102).

18 A. McDonald, Indian Agent, to the SGIA, July 30, 1892, Canada, Annual Report of the Department of Indian
Affairs for the Year Ended 31st December 1892, 158 (ICC Exhibit 5, p. 132).

19 A. McDonald, Indian Agent, to the SGIA, July 31, 1893, Canada, Annual Report of the Department of Indian
Affairs for the Year Ended 30th June 1893, 63 (ICC Exhibit 5, p. 147).
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being on it, has made greater advancement than any of the others, especially
in farming.”20 As the case of Nepahpeness (cited above) exemplifies,21 the
Band no doubt also benefited from its close proximity to the Canadian Pacific
Railway, by which means Cowessess and his followers had originally arrived at
the reserve in 1883.22

The apparent success of the Band, however, was also due to the fact that
McDonald was clearly not following Reed’s “peasant farming policy”:

J.A. Sutherland farmer, miller and general mechanic. ... The mill is close to the
house, and it was carefully examined and a statement of the working of it for three
seasons was made out and forwarded to the Commissioner. The engine was in
good order and condition, is as good as when purchased. There is a circular saw
which cost $20, paid for by the staff, and all the wood for the mill and houses cut
with little trouble and saves time. The horse stable had been sided with lumber,
room for five horses; loft for hay and oats, and a spout for the oats to come down
when feeding; lots of hay and straw on hand; implement shed with all implements;
a warehouse, with ice-house underneath. ... The separator was in a shed. There is
also a blacksmith-shop, a neat and well kept place, where Mr. Sutherland makes
many repairs. I noticed as many as fifteen ploughs brought by Indians for one
repair or another. A cow stable has been built since last inspection. Some very
good specimens of fancy-work, done by Indian women under instructions of Mrs.
Sutherland, were to be seen. A number of prizes were obtained at the Regina
exhibition; over one hundred exhibits were shown from this agency; seventy of
these were women’s work – cheese, soap, &c.; also the largest exhibit from any
one Indian, but who did not get a prize however, owing to an omission in making
the entry. The best sample of flour was from this mill. The Indians got first and
second prizes for wheat, first and second for oats, first for pease, first and second
for bread, first for butter, first and second for fancy sewing, women’s clothing and
men’s suits, and second prize for best collection of vegetables. Mrs. Sutherland
takes great interest in teaching the women in the various departments of useful as
well as ornamental housework.23

McGibbon reported on the prosperity of individual band members, such
as Alex Gaddie: 

Granary was well filled with wheat and oats for seed and for sale. Two double
wagons passed the office one day loaded with wheat to sell in Broadview. Two

20 A. McGibbon, Inspector of Indian Agencies, to the SGIA, September 21, 1896, Canada, Annual Report of the
Department of Indian Affairs for the Year Ended 30th June 1896, 224–26 (ICC Exhibit 5, p. 203).

21 A. McDonald, Indian Agent, to the SGIA, July 30, 1892, Canada, Annual Report of the Department of Indian
Affairs for the Year Ended 31st December 1892, 158 (ICC Exhibit 5, p. 132).

22 A. McDonald, Indian Agent, to the SGIA, July 6, 1883, Canada, Annual Report of the Department of Indian
Affairs for the Year Ended 31st December 1883, 73 (ICC Exhibit 6, p. 337).

23 A. McGibbon, Inspector of Indian Agencies, to the SGIA, September 21, 1896, Canada, Annual Report of the
Department of Indian Affairs for the for the Year Ended 30th June 1896, 224 (ICC Exhibit 5, p. 203).
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splendid teams of horses, good harness and wagons, the whole showing a lively
picture of an industrious Indian. ... Has twenty-three head of private cattle, looking
well; they had the run of the straw-stacks in day time all winter.24

McGibbon also noted that the “private earnings of the band ... 1893,
$2,522.17; 1894, $2,177.37; 1895, to 31st March, 1896, $2,086.95 – total,
$6,516.49,”25 were “[d]erived from the sale of firewood, wheat, hay, senega
root, cattle, wages and tanning hides” and that the “amounts were expended
on wagons, binders, mowers, lumber for houses, stoves, provisions and
clothing.” The total earnings of the Cowessess Band were greater than the
earnings of any other individual Crooked Lake Agency band.26 

This progress would continue during the years leading up to the 1907
surrender. In 1903, for example, the local Indian Agent said of Cowessess that
the “Indians on this reserve are in better circumstances than others in this
agency, being mostly half-breeds and looking further ahead. They make a
good living by farming, stock-raising and selling fire-wood and hay. ... In all
they are comfortable and do not require much assistance when crops are
good.”27 

In 1905, however, Inspector W.M. Graham reported critically of the
agency’s Indians, including Cowessess Band:

Speaking generally the Indians of this agency are not doing as well as they should.
There are a great many able-bodied men on the reserves who are leading a
hand-to-mouth existence by selling wood and hay and who could, if they desired,
have the best farms in the territories. The land is lying idle. Cowessess band has
one of the best farming reserves in the country. The Indians are not making use of
the horses and machinery they have.28

By comparison, the following year, Indian Agent Matthew Millar reported that
“[m]any of these Indians have good horses, also small bunches of cattle. Very
little destitute assistance is required in this band [Cowessess].”29 The

24 A. McGibbon, Inspector of Indian Agencies, to the SGIA, September 21, 1896, Canada, Annual Report of the
Department of Indian Affairs for the Year Ended 30th June 1896, 226 (ICC Exhibit 5, p. 204).

25 Note that McGibbon’s math is incorrect. The annual earnings add to a total of $6,786.40. There is no
explanation for the inaccuracy, and the totals for the earnings for the other Crooked Lake Bands are correct.

26 A. McGibbon, Inspector of Indian Agencies, to the SGIA, September 21, 1896, Canada, Annual Report of the
Department of Indian Affairs for the Year Ended 30th June 1896, 229 (ICC Exhibit 5, p. 205).

27 Magnus Begg, Indian Agent, Crooked Lake Agency, to the SGIA, August 17, 1903, Canada, Annual Report of
the Department of Indian Affairs for the Year Ended June 30, 1903, 159 (ICC Exhibit 5, p. 396).

28 W.M. Graham, Inspector of Indian Agencies, to Frank Pedley, Deputy Superintendent General of Indian Affairs
(DSGIA), October 3, 1905, Canada, Annual Report of the Department of Indian Affairs for the Year Ended
June 30, 1905, 185–86 (ICC Exhibit 5, pp. 439–40).

29 M. Millar, Indian Agent, to Frank Pedley, DSGIA, June 30, 1906, Canada, Annual Report of the Department of
Indian Affairs for the Year Ended June 30, 1906, 127 (ICC Exhibit 6, p. 502).
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differences in these reports may simply reflect the differences between the
perspective of the agent – wanting to show progress among his charges – and
that of the inspector, wanting to point out what could be improved. 

PRESSURE FOR SURRENDER OF THE CROOKED LAKE RESERVES
Departmental Response, 1885 to 1903
In March 1885, before the Métis uprising had turned violent, Indian
Commissioner Edgar Dewdney received a telegram from two magistrates in
Broadview warning that their town was in danger of attack from the Crooked
Lake Indians, whose reserves bordered 25 miles of the Canadian Pacific
railway line. Dewdney had 100 men rushed from Winnipeg to be sure no
trouble would break out so near the railroad; however, the rumour of attack
proved to be without foundation.30 Around this time, or perhaps even earlier,
settlers located near the Crooked Lake reserves began lobbying the
government to have at least the southern portion, if not the whole, of the
Crooked Lake reserves surrendered for sale.31 If security concerns were a
factor, they were not made explicit in contemporary correspondence from the
settler population. The main objective stated was the opening up of the
reserve land for development by non-Aboriginal settlers.

On May 26, 1885, Thomas Evans of Broadview, Saskatchewan, wrote to
Prime Minister John A. Macdonald and the Minister of the Interior, David
Macpherson: “[T]he constant theme of every resident has been that the
Indian reserve ought to be removed as soon and as speedily as the
government can affect it ... and so open up a large and fine tract of country for
settlement that is at present worse than useless.”32 Although Evans noted that
the “government were petitioned some time ago, and ... promise was given ...
that the matter should receive official attention,”33 the government’s reply,
through Indian Commissioner Edgar Dewdney, was that it had no record of
such a petition but, nevertheless, that “enquiry will be made into the
subject.”34

30 K.J. Tyler, “A History of the Cowessess Band, 1874–1907,” paper prepared for the Federation of Saskatchewan
Indians, 1975, pp. 36–37 (ICC Exhibit 4, pp. 36–37).

31 Thomas Evans to David Macpherson, Minister of the Interior, May 26, 1885, LAC, RG 10, vol. 7542, file 29108-1
(ICC Exhibit 6, p. 28).

32 Thomas Evans to John A. Macdonald, Prime Minister, May 26, 1885, and Evans to David Macpherson, Minister
of the Interior, May 26, 1885, LAC, RG 10, vol. 7542, file 29108-1 (ICC Exhibit 6, pp. 26–29).

33 Thomas Evans to David Macpherson, Minister of the Interior, May 26, 1885, LAC, RG 10, vol. 7542, file 29108-
1 (ICC Exhibit 6, p. 28).

34 Draft, Edgar Dewdney, Indian Commissioner, to Thomas Evans, June 5, 1885, LAC, RG 10, vol. 7542,
file 29108-1 (ICC Exhibit 6, pp. 30–31).
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In the spring of 1886, settlers in the vicinity of Moosomin, Saskatchewan,
echoed Evans’s request, asking the Minister of the Interior to move the
reserves away from the railway – a suggestion with which the Minister seems
to have agreed:

During his [Minister of the Interior’s] recent visit to the North West, the settlers in
the neighborhood of Moosomin brought to the Minister’s attention, the fact that the
Indian Reserve in question [the Crooked Lake Agency Reserves] lies immediately
alongside of the Canadian Pacific Railway, that it would be desira[ble] in the public
interest and in the interest of the Indians themselves that they should be moved
back six miles from the Railway ...

To this proposition, it was represented to the Minister, the Indians would be
perfectly willing to agree, and as he [is] confident that the public [in]terest and the
advantage [to] the Indians would be equal[ly] served by some such arrangement.

I am to ask whether you do not agree with him in thinking it expedient to
open negotiations with the Indians for the purpose of ascertaining their views.35

The Indian Agent in charge of the Crooked Lake Agency, Allan McDonald, was
asked his views of the proposal. He replied that the proposed surrender was
not advantageous to the Indians and, if it proceeded, care should be taken to
acquire adequate hay lands in close proximity to the reserve:

The hay on Little Child’s [Cowessess] Reserve is within the six miles asked for, I do
not think there were forty tons cut out of it last year, and unless these Indians got
the same area of hay lands as they would surrender and in close proximity to their
Reserve, it would be unjust to entertain the proposition.

Loud Voice [Ochapowace] and Kah-Ke-wis-ta-haw bands would be also giving
up the best of their hay, but not to the same extent as “Little Childs.” [sic]

These bands should in a few years possess [a] large number of Cattle
requiring several thousand tons of Hay each, and we should in every way possible
protect it for them.

If the land immediately north of the Reserves extending from Sakeways [sic]
(North of Long Lake) to Loud Voices [sic] eastern boundary extending six miles
north was given in exchange I think the area of hay lands could be got, the Indians
would be justly dealt with, and the parties who are looking with envious eyes at the
lands the Indians at present hold will be made contented ...

We should not overlook the fact that should the proposition be carried out,
the Indians will be giving up far more valuable lands than they will be receiving.36 

35 A.M. Burgess, Deputy Minister of the Interior, to L. Vankoughnet, DSGIA, March 4, 1886, LAC, RG 10,
vol. 3732, file 26623 (ICC Exhibit 6, pp. 34–36).

36 Indian Agent McDonald, to the Indian Commissioner, March 22, 1886, LAC, RG 10, vol. 3732, file 26623
(ICC Exhibit 6, pp. 40–42).
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As a result of this report, the Department of Indian Affairs informed the
Department of the Interior that “it would not be prudent nor expedient to
disturb the Indians in the possession of these lands.”37 The matter then lay
dormant for a period of years.

On February 26, 1891, a Broadview resident named Mr Thorburn
presented to the Minister of the Interior38 a resolution adopted by settlers in
the vicinity of Crooked Lake suggesting that “[n]ow, when by the friendly,
generous, wise and consistent treatment of the Indians by the Government, the
Indians are fully convinced that every action of the Government regarding
them is dictated by a sincere desire for their welfare, it would be a most
opportune time to carry out this desirable project” (a surrender of the
southern portion of the Crooked Lake Reserves, including Cowessess
IR 73).39 When asked to report, Agent McDonald expressed regret that the
issue had not been resolved as he had suggested in 1886. He asserted that his
primary duty was to the interests of the Indians, who needed the hay lands that
were proposed to be surrendered:

[A]lthough I am most anxious that the views of the people of Broadview should be
met, still from my position as Indian Agent, I am bound in the interests of the
Indians to point out the difficulties in the way which are tersely these.

If these lands are surrendered by the Indians no reasonable money value can
recompense them, as their Hay lands would be completely gone, and this would
necessitate no further increase of Stock, which would of course be fatal to their
further quick advancement, and would be deplorable, and the only alternative that
I can see is to give them Hay lands of equal quantity and value immediately
adjacent to the Reserves interested, which I do not think is possible now.

That part of Township 17 [the area requested for surrender] immediately
north of Broadview is of very little use for Agricultural purposes[,] a great portion
being under water in wet seasons, and the rest is gravelly and in dry Seasons it is all
more or less impregnated with Alkali, and were it open to Settlers tomorrow, I do
not think there would be six Settlers on it in as many years. Its only value is for the
purpose it is being used by the Indians, viz. putting up hay.

... the only result of an appeal to the Indians, would be an indefinite unsettling
of their minds ... or, as is very likely, a prompt refusal to entertain the idea now or
in the future, which all things being considered is perhaps the best solution of the
matter.40

37 Draft [DSGIA], to A.M. Burgess, Deputy Minister of the Interior, April 7, 1886, and Draft [DSGIA], to A.M.
Burgess, Deputy Minister of the Interior, May 6, 1886, LAC, RG 10, vol. 3732, file 26623 (ICC Exhibit 6,
pp. 43, 47–51).

38 [Author unknown] Department of Indian Affairs (DIA) to [G.] Thorburn, April [14], 1891, LAC, RG 10,
vol. 3732, file 26623 (ICC Exhibit 6, pp. 56–59). 

39 Resolution submitted to the Minister of the Interior, 1891, LAC, RG 10, vol. 3732, file 26623 (ICC Exhibit 6,
pp. 728–29).
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As in 1886, the department rejected the proposal because of the concerns
expressed by Indian Agent McDonald.

When the issue was resurrected in January 1899, it was a local politician
who made the proposal to Clifford Sifton, the Minister of the Interior and, ex
officio, Superintendent General of Indian Affairs:

Mr. R.S. Lake, Member of the Legislative Assembly of the North West Territories,
has called on me in regard to getting a certain portion of the Indian Reserve north
of the railway track at Broadview and Grenfell open for settlement. There is a
rough sketch and memorandum attached. Please look into it and let me know what
chance there is of being able to meet his views. I explained to Mr. Lake that it
depended altogether upon the consent of the Indians.41

Before discussing this matter with the Indian Commissioner or the local
Indian Agent, Sifton’s private secretary, J.A.J. McKenna, first asked Surveyor
A.W. Ponton to report on the matter. In contrast with Indian Agent McDonald,
who had acknowledged the settlers’ needs but had given first priority to the
“further quick advancement” of the Indians living on the Crooked Lake
reserves, Ponton expressed “doubt if the Indians would incur any loss if the
whole of Township 17 in the Ranges above mentioned were opened for
sett lement.” Acknowledging that “considerable dif f iculty may be
apprehended” in obtaining the required consent from the Indians concerned,
Ponton nonetheless gave his full support to the proposal:

I would strongly advocate the adoption of Mr. Lake’s suggestion, for the reason that
the Indians are not benefited by the land, and while it remains tied up, settlement
of the large agricultural district lying south of the Railway is prevented owing to the
lack of market towns between Whitewood, and Grenfell ... 

I would suggest that the Agent be instructed to obtain a surrender of the land
from the bands interested.42

On receiving Ponton’s endorsement, Superintendent General Sifton requested
additional information from Commissioner David Laird and the local Indian
Agent.43 Laird convened a meeting with Lieutenant Governor A.E. Forget and
J.P. Wright, the new Indian Agent at Crooked Lake; he also later consulted

40 A. McDonald, Indian Agent, Crooked Lake, to the SGIA, March 10, 1891, LAC, RG 10, vol. 3732, file 26623
(ICC Exhibit 6, pp. 53–55).

41 Clifford Sifton, Minister of the Interior, to J.A.J. McKenna, January 19,1899, LAC, RG 10, vol. 3732, file 26623
(ICC Exhibit 6, p. 62).

42 A.W. Ponton, Surveyor, to J.A.J. McKenna, February 17, 1899, LAC, RG 10, vol. 3732, file 26623 (ICC Exhibit 6,
pp. 64–66).

43 Clifford Sifton, SGIA, to D. Laird, Indian Commissioner, February 23, 1899, LAC, RG 10, vol. 3732, file 26623
(ICC Exhibit 6, p. 67).
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Allan McDonald, the former agent.44 Both the current and the former Agent
opposed the proposal for the reason that “the Indians of three of the bands
cut most of their hay off the southern portion of these reserves.”45

Commissioner Laird reported this information to Sifton and concurred that it
would be unwise to pursue a surrender of the lands in question, at least for
the present, pending the result of an experiment in cultivating brome grass as
a substitute for wild hay.46 Since the hay sloughs on the Cowessess reserve
were slowly drying up, the previous Indian Agent, McDonald, had started an
experiment to grow alternative forage crops, such as brome grass.47

In turn, Superintendent General Sifton conveyed this reply to Mr Lake,
explaining that the department would consider approaching the Indians for a
surrender of the southern portions of their reserves only if the brome-grass
experiment proved successful:

The Commissioner, however, says that the Agent is making an experiment this year
of raising Brome grass on the cultivated lands of these Indians, and if this
experiment should prove a success it would remove the necessity at present
existing of holding the Southern portion of the Reserve for hay land and it would
then be, it is thought, an easy matter to obtain the desired surrender.

I am disposed to agree with the Commissioner that it is best to do nothing at
present; but the representations which you have made will be kept in view as I am
desirous of meeting as far as possible the wishes of the settlers, while at the same
time protecting the rights of the Indians.48

For the third time in less than 15 years, the Department of Indian Affairs
rejected requests of the local settler community that the Cowessess Band
surrender the southern portion of its reserve.

By the late 1880s, according to the new Indian Agent J.P. Wright at
Crooked Lake, the Cowessess Band had developed a population mix unlike
that of the other Crooked Lake Agency bands. Wright described the majority of
the Cowessess Band in 1898 as “French half-breeds with a few Saulteaux and
Cree.” By comparison, he described both Ochapowace’s and Kahkewistahaw’s
bands as Crees, and most of Sakimay’s band as “Saulteaux with a few

44 D. Laird, Indian Commissioner, Winnipeg, to Clifford Sifton, SGIA, April 22,1899, LAC, RG 10, vol. 3732,
file 26623 (ICC Exhibit 6, p. 69).

45 D. Laird, Indian Commissioner, Winnipeg, to Clifford Sifton, SGIA, April 22,1899, LAC, RG 10, vol. 3732,
file 26623 (ICC Exhibit 6, p. 69).

46 D. Laird, Indian Commissioner, Winnipeg, to Clifford Sifton, SGIA, April 22,1899, LAC, RG 10, vol. 3732,
file 26623 (ICC Exhibit 6, p. 69).

47 K.J. Tyler, “A History of the Cowessess Band, 1874–1907,” paper prepared for the Federation of Saskatchewan
Indians, 1975, p. 76 (ICC Exhibit 4, p. 76).

48 Clifford Sifton, SGIA, to Mr Lake, MLA, Regina, April 29, 1899, LAC, RG 10, vol. 3732, file 26623
(ICC Exhibit 6, pp. 71–72).
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Crees.”49 Ten years later, however, the Roman Catholic priest at the Crooked
Lake Mission, Father Siméon Perrault, made no mention of “French half-
breeds” when he commented that “the number of Catholic families at the
Crooked Lake Mission in 1908 is 65, of whom 6 are French Canadian families
and the others Indians. The total number of Catholics is 355, of whom 42 are
French Canadians and the others Indians.”50 The identity of the French
Canadian families referred to was not given. Although the Mission was located
on the Cowessess reserve because many of the band members were Roman
Catholic, it served Catholics beyond the boundaries of the Crooked Lake
Agency.51 

In September 1900, Magnus Begg became the Indian Agent for the
Crooked Lake Agency.52 Sixteen months later, in January 1902, he submitted a
“proposition” to the department which he thought would be of great benefit to
the Indians of his agency. Although Begg did not specify any particular bands
or individuals, he stated that the Indians of the Crooked Lake Agency were
having a difficult time paying debts they had incurred purchasing items such
as wagons, farm implements, and harnesses for their agricultural operations.
In order to pay these debts, he claimed, the Indians were continually forced to
sell off portions of their cattle herd, thereby depleting their investment. While
acknowledging that the Indians needed the machinery and implements to
produce enough feed for their cattle herds, Begg proposed that a surrender of
part of their reserve land would provide a means to eliminate the accumulated
debts of members of the Crooked Lake Bands:

These Indians have at present about 50,000 acres of land that they do not require,
say a strip 3 miles deep above the line of the C.P. Ry, on the southern boundary of
the Reserve, also the Leech Lake Reserve (all hay lands) in the Yorkton district[,]
most of which could be sold. 

The proceeds according to the enclosed rough estimate should bring them
each about $12.00 per annum interest, which amount would pay their debts,
furnish them with more young cattle, lumber, &c.

If the Department would sanction this, I will use my best endeavour to have
the Indians give a surrender. I see in this way that in a very few years they will be
doing business on a solid basis and will prosper accordingly.53 

49 John P. Wright, Indian Agent, to the Superintendent General of Indian Affairs (SGIA), August 25, 1898, Canada,
Annual Report of the Department of Indian Affairs for the Year Ended 30th June 1898, 136 (ICC Exhibit 5,
pp. 239–40).

50 [Translation] “Journal of Rev. Father Siméon Perrault, OMI, 1907–1908,” Deschâtelets Archives, Ottawa, L 1021,
m27C, 1 (ICC Exhibit 2, p. 10).

51 “Journal of Rev. Father Siméon Perrault, OMI, 1907–1908,” Deschâtelets Archives, Ottawa, L 1021, m27C, 1
(ICC Exhibit 2, pp. 3, 9, 10).

52 Alex McGibbon, Inspector of Indian Agencies, to the SGIA, September 16, 1901, Canada, Annual Report of the
Department of Indian Affairs for the Year Ended June 30, 1901, 191 (ICC Exhibit 5, p. 345).
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Interestingly, Inspector McGibbon had reported, in 1899 (a year before
Begg’s arrival), that the Cowessess band members were “pretty well free of
debt.”54 Even more recently, Inspector of Indian Agencies T.P. Wadsworth had
noted, in his July 31, 1901, report, that the Cowessess band members were
“very little in debt to any one.”55

The Indian Commissioner, David Laird, relied on his previous
investigations of surrender proposals to inform Begg that the reserve land of
the Crooked Lake bands he had proposed to be sold was needed for hay
purposes and that any such proposal should await thorough consideration:

I beg to say that the information I have regarding the lands in question is that they
are required for hay purposes. Where there are so many cattle (and the number
ought to be increased) it would never do to have the Indians short of hay. It may be
that owing to the wet season last year sufficient hay was secured outside of these
lands, but the conditions in the future may not be so favourable and the lands
would in that case be again required for hay purposes.

The question is one that cannot be decided offhand, but requires very careful
and mature consideration and I think had better stand for the present.56

Two months later, a group of farmers and villagers from Broadview,
Whitewood, and surrounding districts forwarded a petition to the Minister of
the Interior, again requesting that a strip along the southern boundary of the
Crooked Lake reserves be opened for settlement purposes. With signatures
from over 190 local residents, including R.S. Lake, a farmer and MLA, the
petition asked that the “Honourable the Minister of the Interior use his best
offices to procure the assent of the Indians to the sale of this land to actual
settlers ...”57 As a result, J.D. McLean, the Secretary of the Department of
Indian Affairs, was instructed by the office of the Minister58 to reply as follows:

53 Magnus Begg, Indian Agent, to David Laird, Indian Commissioner, January 13, 1902, LAC, RG 10, vol. 3732,
file 26623 (ICC Exhibit 6, pp. 73–74). The Leech Lake Reserve mentioned belonged to the members of Little
Bone’s Band, most of whom resided on the Sakimay reserve. On concluding an agreement whereby those
interested would be absorbed by the Sakimay Band, 75 per cent of the Leech Lake Reserve was surrendered in
1907 (see ICC Exhibit 6, pp. 513–20). Note the correction of the per annum interest from $17.00, reported in
Phase I, to $12.00. The figure of $12.00 is correct.

54 Alex McGibbon, Inspector of Indian Agencies, to the SGIA, August 18, 1899, Canada, Annual Report of the
Department of Indian Affairs for the Year Ended June 30, 1899, 197 (ICC Exhibit 5, p. 274).

55 T.P. Wadsworth, Inspector of Indian Agencies, to the SGIA, July 31, 1901, Canada, Annual Report of the
Department of Indian Affairs for the Year Ended June 30, 1901, 143 (ICC Exhibit 5, p. 342).

56 David Laird, Indian Commissioner, to the Indian Agent, Crooked Lake Agency, January 22, 1902, LAC, RG 10,
vol. 3561, file 82–4 (ICC Exhibit 6, p. 76).

57 Residents of the village of Broadview and town of Whitewood and surrounding districts to the Minister of the
Interior, c. March 1902, LAC, RG 10, vol. 3732, file 26623 (ICC Exhibit 6, pp. 77–83).

58 Office of the Minister of the Interior to J.D. McLean, Secretary, DIA, March 31, 1902, LAC, RG 10, vol. 3732,
file 26623 (ICC Exhibit 6, p. 84).
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I am directed to acknowledge the receipt of Petition from yourself and other
residents of the Village of Broadview, the Town of Whitewood and surrounding
districts, in East Assiniboia, asking that the assent of the Indians be procured to the
sale of the Crooked Lakes Reserves to actual settlers, and to state that the Minister
appreciates the desirability of acceding to the prayer of the Petitioners, but, of
course, as they are aware that no Indian Reserve can be sold without the consent of
the Indians.

I may say, however, that the Department will do its best to procure such con-
sent and an Officer will be detailed for the purpose.59 

The petition was then forwarded to Indian Commissioner David Laird at
Winnipeg, with instructions to send “an Inspector, or Officer of the
Department, whoever you think is best qualified to discuss the question of
surrender with the Indians.”60 Commissioner Laird opted to address the issue
in person, but he put the proposal only to the Kahkewistahaw and
Ochapowace bands, not to Cowessess:

I have to report that while returning from Varley last month [i.e., April 1902], I
myself called at the Agency, and by previous appointment met the Indians in
Council on the 16th. I explained to the bands of reserves 71 and 72 [Ochapowace
and Kahkewistahaw, respectively], which are nearest the homes of the petitioners,
the object of the council, and asked them if they were willing to surrender a strip of
two or three miles on the part of their reserves nearest the C.P. Railway. I did not
make the same proposal to Coweses [sic] band No. 73, as in conversation with Mr.
Agent Begg, I ascertained their hay lands are almost wholly along the southern part
of the reserve. Moreover, reserve 73 is not so near as reserves 71 and 72 to
Whitewood and Broadview where the principal petitioners reside.

I found the Indians strongly opposed to surrendering any portion of their
reserves.
... When I put the question whether any member present of the bands represented
at the meeting were favourable to a surrender, there was no response whatever.61 

As in the past, the detailed report from Commissioner Laird brought the issue
to a close. Nearly two years passed before the matter was reintroduced.

Departmental Response, 1904 to 1907
In March 1904, the Superintendent General of Indian Affairs, Clifford Sifton,
reiterated the Broadview settlers’ desire for a surrender of the Crooked Lake
reserves. In writing to his deputy, Frank Pedley, Sifton noted the following:

59 J.D. McLean, Secretary, DIA, to Rev. J.G. Stephens, Broadview, April 2, 1902, LAC, RG 10, vol. 3732, file 26623
(ICC Exhibit 6, p. 85).

60 J.D. McLean, Secretary, DIA, to David Laird, Indian Commissioner, Winnipeg, April 2, 1902, LAC, RG 10,
vol. 3732, file 26623 (ICC Exhibit 6, p. 86).

61 David Laird, Indian Commissioner, Winnipeg, to the Secretary, DIA, May 6, 1902, LAC, RG 10, vol. 3732,
file 26623 (ICC Exhibit 6, pp. 87–89).
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The people of Broadview and neighbourhood are very anxious that the south half
of the Indian Reserve there should be surrendered and sold so as to be open for
settlement. I wish you would have the matter referred to the Commissioner’s office
so that Mr. McKenna can look into it and see whether it would be desirable from an
Indian standpoint and whether the Indians would be likely to agree.62

Pedley asked Assistant Indian Commissioner J.A.J. McKenna (Sifton’s former
private secretary) to respond, and the latter reminded Minister Sifton that,
when Commissioner Laird had personally investigated the same issue in April
1902, he had reported that the Indians of IR 71 (Ochapowace) and IR 72
(Kahkewistahaw) opposed surrendering any portion of their lands. Based on
this information, McKenna determined the following:

From the strong objection then made by the Indians to surrendering any portion of
the reserves, it seems to me that it would be bad policy to have me convene the
Indians for the purpose of discussing anew a proposal to surrender, for it might
create the impression that the Department is acting for the settlers in the matter. It
would, I submit, if later information be required, be more advisable to have the
Agent who is on the spot inquire quietly as to the mind of the Indians and report.

... 
I observe that the object of the suggested surrender is stated in the Deputy

Superintendent’s letter to be to “open the land for settlement.” Reading this in
connection with the petition transmitted by you on the 2nd of April 1902, I take it
to mean the sale of the land to actual settlers. I do not see how we can ask the
Indians to throw open any reserve for such purpose. That would be making use of
the land in the interest of adjoining towns and settlements, whereas the interest of
those for whom reserves are set apart requires that any land which they surrender
for sale should be sold at the best price obtainable ...63

Officials at headquarters agreed with McKenna’s proposal that the local Agent
discern the Indians’ views and report. On March 28, 1904, Indian
Commissioner Laird was instructed to have “the Agent take the matter up with
the Indians to see i f  there is  a  prospect  of  the Surrender being
obtained.”64Agent Begg wrote to Commissioner Laird on April 11, 1904, that
he would “at once ... have a council with the Indians” of the agency, except for

62 Clifford Sifton, Minister of the Interior, to Frank Pedley, DSGIA, March 8, 1904, LAC, RG 10, vol. 3732,
file 26623 (ICC Exhibit 6, p. 96). It is interesting to note that Sifton requested that Mr McKenna be authorized
to investigate this issue. McKenna’s personal association with the Minister went back to February 1, 1897,
when he was appointed private secretary to the Minister of the Interior. See D.H. Hall, “Clifford Sifton and
Canadian Indian Administration, 1896–1905” (l977) 2, 2 Prairie Forum 127 at 130.

63 J.A.J. McKenna, Assistant Indian Commissioner, to the Secretary, DIA, March 19, 1904, LAC, RG 10, vol. 3732,
file 26623 (ICC Exhibit 6, pp. 100–2).

64 J.D. McLean, Secretary, DIA, to David Laird, Indian Commissioner, Winnipeg, March 28, 1904, LAC, RG 10,
vol. 3732, file 26623 (ICC Exhibit 6, p. 104).
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the Sakimay band members, whose reserve was “too far away from the C.P.
Railway to be of any benefit to white settlers.”65 Begg, however, died nine days
later, on April 20, 1904.66 J.A. Sutherland, the resident miller and blacksmith,
was in charge of the Crooked Lake reserves until the new Agent, Matthew
Millar, took up his position the following March.67

The historical documents suggest, however, that someone may have raised
the issue with the bands before mid-June 1904. On June 14 of that year, Acting
Agent Sutherland forwarded to the Commissioner’s office in Winnipeg a letter
from Kanas-way-we-tung, No. 7 Cowessess Band, who, the Agent wrote, was
“strongly opposed to selling part of the reserve and as a means to stop this he
thinks he can by locating on the extreme South west corner of the Reserve.”68 

At the annuity payments in July 1904, Commissioner Laird proposed to the
Crooked Lake bands that they surrender the southern part of their reserves as
a means of raising money to fence the reserve. The idea was left for the band
members to consider: 

At the annuity payments in July [1904] the matter was brought up, as a favourable
opportunity occurred in connection with a complaint that settlers’ animals strayed
upon the reserve and were left there by owners for grazing purposes. Mr. Lash, of
this office, who was in charge of the payments, fully explained to the Indians the
benefit they would derive by surrendering a strip of the reserve and a portion of the
proceeds received from the sale being used to fence the reserve. The Indians
appeared to appreciate the suggestion, but wanted time to think it over. Of course,
Mr. Lash was not authorized to make any definite offer; but he explained to the
Indians that on other reserves the plan had been adopted and was very satisfactory
to the Indians. The Cowesses [sic] Band headed by their Chief, Joe LeRat, wanted
the full proceeds of the land surrendered handed over to the Indians to do with as
they saw fit. This suggestion Mr. Lash told them could not be acted upon. Joe LeRat
is a nonprogressive Halfbreed and a good talker, so that he is readily listened to by
the Indians. I would suggest that shortly after the new Agent has been appointed
and the affairs of the agency fully reported upon by the Inspector, that the question
of surrender be taken up with the Indians either by myself or the Asst.
Commissioner, with full power to make a definite proposal to the Indians of say
10% of the proceeds of sale to be expended for their benefit in farming outfits and
in a per capita payment in cash or for liquidation of debts.69

65 Magnus Begg, Indian Agent, Crooked Lake Agency, to David Laird, Indian Commissioner, April 11, 1904, LAC,
RG 10, vol. 3561, file 82–4 (ICC Exhibit 6, p. 105).

66 J.A. Sutherland, Acting Indian Agent, NWT, to the SGIA, August 1, 1904, Canada, Annual Report of the
Department of Indian Affairs for the Year Ending June 30, 1904, 148 (ICC Exhibit 5, p. 407).

67 W.M. Graham, Inspector of Indian Agencies, to Frank Pedley, DSGIA, October 3, 1905, Canada, Annual Report
of the Department of Indian Affairs for the Year Ended June 30, 1905, 185 (ICC Exhibit 5, p. 439).

68 J.A. Sutherland, in charge, Crooked Lake Agency, to J.A.J. McKenna, Assistant Commissioner, Winnipeg,
June 14, 1904, LAC, RG 10, vol. 3561, file 82-4 (ICC Exhibit 6, pp. 106–7).
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Commissioner Laird stressed that “[a]t the present time it would not be well
to push the matter too hastily, as it is one that requires very careful
handling.”70 The Secretary of the department advised the Commissioner that
his “suggestion to allow the matter to stand until after the new Agent has been
appointed meets with approval.”71 The proposal lay dormant for another two
years.

1907 SURRENDER OF LAND IN IR 73
Prelude to Surrender
In March 1906, the local Member of Parliament, J.G. Turiff, forwarded to the
Department of Indian Affairs a letter he had received from a constituent in
Grayson, Saskatchewan, asking whether an Indian could sell reserve land to a
non-Indian. Departmental Secretary J.D. McLean replied that such an
arrangement would be a violation of the Indian Act, but added that the
department would soon be “taking up the question with the Indians of
surrender of a portion of their Reserve on Crooked Lake and if the same is
granted, the land will be sold for the benefit of the Indians, due notice of the
sale being given to all parties.”72

In June 1906, William Morris Graham, the Inspector of Indian Agencies
for the Qu’Appelle Inspectorate, wrote to the Superintendent General of
Indians Affairs, Frank Oliver, informing him that he had just returned from
three days in the Crooked Lake Agency, where he had been “feeling the
Indians with regard to the surrender of their land (about 95,000 acres).”73

According to Graham, the bands had learned about the “good cash payment
down” received by the Pasqua Band at its recent surrender, and, he thought,
they might be willing to surrender land on similar terms:

I am satisfied that if this matter were handled promptly and on about the same
lines as the Pasquah’s surrender was obtained, these Indians would consent to sell.
In fact, I feel sure that if I had had the papers and money with me when I was there
I could have obtained the surrender.

69 David Laird, Indian Commissioner, to the Secretary, DIA, September 30, 1904, LAC, RG 10, vol. 3732,
file 26623 (ICC Exhibit 6, pp. 110–11).

70 David Laird, Indian Commissioner, to the Secretary, DIA, September 30, 1904, LAC, RG 10, vol. 3732,
file 26623 (ICC Exhibit 6, p. 111).

71 J.D. McLean, Secretary, DIA, to David Laird, Indian Commissioner, October 4, 1904, LAC, RG 10, vol. 3732,
file 26623 (ICC Exhibit 6, p. 112).

72 J.D. McLean, Secretary, DIA, to A. Lowes, Grayson, Saskatchewan, March 16, 1906, LAC, RG 10, vol. 3732,
file 26623 (ICC Exhibit 6, p. 113).

73 W.M. Graham, Inspector of Indian Agencies, to Frank Oliver, SGIA, June 19, 1906, LAC, RG 10, vol. 3732,
file 26623 (ICC Exhibit 6, pp. 114–16).
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Coweses [sic] Band are largely Roman Catholic half-breeds, about 95% I
should say, and the people are to a great extent, under the influence of the Priest,
and in speaking to that gentleman on the matter, he is of the opinion that a
surrender could be obtained, if properly handled. The trouble in the past has been
due to the fact that too many people have been dabbling in the matter. The people
in the adjacent towns are keen for the surrender, and as a result, the Town Council,
the Board of Trade and Individuals have been talking to the leading Indians, and
they now have all kinds of ideas of [sic] their heads. In my opinion, the matter
should be handled by our own people, without the knowledge of the outside
public, as was done at Pasqua’s, the people at Fort Qu’Appelle did not know
anything until the matter was settled.

I drove over the reserve and saw the land again, and I believe that a proper
basis on which to pay would be $3.00 for the Ochapowace reserve, and $5.00 for
Ka-ka-wistahaw and Cowesses [sic] reserves. The difference could be made up
when the second twentieth is paid. As this is a large deal it would be necessary to
have the matter thoroughly understood and the terms of surrender should be
thoroughly decided upon before the proposition is put to the Indians, because it
would have a bad effect if the Department had to go back to them with a second
proposition. Outsiders would interfere in the interval as in the past. If a little
latitude were given to the Officer taking the surrender, he could perhaps meet any
small requests, that would come from the Indians at the meeting.

I think the Indians would accept the figures I have given you as a basis of
payment, the balance of the one-tenth of proceeds of sale to be paid after the
sale.74

On July 6, 1906, headquarters asked Inspector Graham to provide precise
acreages for the land that was proposed to be surrendered from each
reserve.75 Graham responded at the end of September with the following
report, giving the acreages, estimated value, and his opinions about how the
Indians should be approached in this matter:

My opinion is that the Indians should be asked to surrender all of the land lying in
Township 17, Ranges 3, 4, 5 and 6, – in all about 90,240 acres. The land in each
reserve would be as follows, – Coweses [sic], 36,480, Ochapowace, 21,120,
Ka Ka wis ta haw, 32,640. The Department are aware that several futile attempts
have been made to get this surrender. I am of the opinion, however, that it can be
obtained if handled judiciously. The money for the first payment should be on hand
the day the meeting asking for the surrender is held, and the whole matter should
be handled with dispatch. I am almost certain that Ka Ka wistahaw and

74 W.M. Graham, Inspector of Indian Agencies, to Frank Oliver, SGIA, June 19, 1906, LAC, RG 10, vol. 3732,
file 26623 (ICC Exhibit 6, pp. 114–16).

75 W.A. Orr, In Charge of Lands & Timber Branch, to J.D. McLean, Secretary, DIA, July 3, 1906, and J.D. McLean
to W.M. Graham, Inspector of Indian Agencies, July 6, 1906, LAC, RG 10, vol. 3732, file 26623 (ICC Exhibit 6,
pp. 118–20).
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Ochapowace Indians will surrender and I am hoping that Coweses Indians will fall
in line when they see the other Indians surrendering.76

In closing the letter, Graham noted: “The Department will be surprised to
know that if the Indians sell this ninety odd thousand acres of land it will not
cut off more than four or five families, so that you will see how little the land is
used by the Indians.”77

W.A. Orr, the Officer in Charge of the Lands and Timber Branch, provided
J.D. McLean, the Acting Deputy Minister, with the details of the proposed
surrender in a memorandum dated September 28, 1906, at the end of which
he asked “whether forms of surrender should be sent to Inspector Graham
for submission to the Indians, on terms as above proposed by him.”78

Overwritten on this memorandum are three notes. The first, dated September
28, is from McLean to the Minister: “Submitted whether Inspector Graham
should be authorized to submit a surrender to the Indians on the lines herein
indicated.” A reply initialled FHP (most likely Frederick H. Paget, Chief
Clerk), dated September 29, reads: “Approved, go right ahead, B.O.M. [By
Order of the Minister].” In the last note, dated October 1, McLean refers the
matter “To Mr. Orr for necessary action.”79 

On October 2, 1906, the Chief Surveyor prepared a description for the
surrender of approximately 20,704 acres on the Cowessess reserve.80 The
following day, McLean sent Graham the forms of surrender for the three
Crooked Lake bands, “which surrenders you are hereby authorized to submit
to the Indians under and in accordance with the provisions of the Indian Act,”
along with a cheque for $22,046, “being one-half of the 10% of the price of
land on the different reserves, estimated on the basis referred to in your
communication.”81 

Graham replied that other work prevented him from immediately going to
Crooked Lake to submit the surrenders, but he did not “consider that a delay
will have any prejudicial effect on the proposition, in fact, I think it will have a
contrary effect.”82 Graham also suggested that he “be authorized to insert the

76 W.M. Graham, Inspector of Indian Agencies, to the Secretary, DIA, September 24, 1906, LAC, RG 10, vol. 3732,
file 26623 (ICC Exhibit 6, pp. 122–23).

77 W.M. Graham, Inspector of Indian Agencies, to the Secretary, DIA, September 24, 1906, LAC, RG 10, vol. 3732,
file 26623 (ICC Exhibit 6, pp. 122–23).

78 W.A. Orr, In Charge of Lands & Timber Branch, to the Acting DSGIA, September 29, 1906, LAC, RG 10,
vol. 3732, file 26623 (ICC Exhibit 6, p. 126).

79 See memorandum from W.A. Orr, In Charge of Lands & Timber Branch, to the Acting DSGIA, September 29,
1906, LAC, RG 10, vol. 3732, file 26623 (ICC Exhibit 6, p. 126).

80 S. Bray, Chief Surveyor, Description for Surrender, October 2, 1906, LAC, RG 10, vol. 3732, file 26623
(ICC Exhibit 6, p. 129).

81 J.D. McLean, Acting SGIA, to Inspector W.M. Graham, October 3, 1906, LAC, RG 10, vol. 3732, file 26623
(ICC Exhibit 6, p. 130).
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same conditions as were in the Pasqua Surrender,” and asked for information
about how the Indian owners would be paid for improvements on the land
proposed to be surrendered.83 On October 16, Secretary J.D. McLean
forwarded an amendment to the original instructions:

I beg to inclose, as requested, copy of the conditions in surrender of the Pasqua
lands, which may be inserted in surrender of the Crooked Lake Reserves, making
any necessary changes to suit the circumstances in each case.

It will be satisfactory if you make an estimate of value of improvements, but
you should furnish the Department with full information in regard thereto, giving
nature of improvements and value thereof as well as the owner, so that the surveyor
may be furnished with a complete statement in regard thereto.84 

In early December 1906, Graham wrote to headquarters asking for money to
complete the down payment to the Pasqua band members for their surrender
before he went to the Crooked Lake Agency, “as I think it will have an effect on
these Indians if they see how the Pasqua Indians have been dealt with.”85

Previous Experience with Surrenders
By this time the Cowessess Band had already had some direct experience with
surrenders. There is evidence that prior to 1907 the Band had completed at
least one road surrender.86 Moreover, in 1889, the Band had expressed a
willingness to consider surrendering land for a road allowance on the
reserve.87 When a written surrender proposal for a road allowance was finally
presented to the Band in June 1906, however, it was rejected on behalf of the
Band by Chief Joe LeRat because the location of the proposed road did not
conform to what had been agreed upon earlier. Nevertheless, the Band
reaffirmed its willingness to surrender the road allowance if it was surveyed in
conformity with the Band’s original requirement that the road follow a route

82 W.M. Graham, Inspector of Indian Agencies, to the Secretary, DIA, October 9, 1906, LAC, RG 10, vol. 3732,
file 26623 (ICC Exhibit 6, p. 131).

83 W.M. Graham, Inspector of Indian Agencies, to the Secretary, DIA, October 9, 1906, LAC, RG 10, vol. 3732,
file 26623 (ICC Exhibit 6, p. 131).

84 J.D. McLean, Secretary, DIA, to W.M. Graham, October 16, 1906, LAC, RG 10, vol. 3732, file 26623
(ICC Exhibit 6, p. 133).

85 W.M. Graham, Inspector of Indian Agencies, to the Secretary, DIA, December 7, 1906, LAC, RG 10, vol. 2389,
file 79921 (ICC Exhibit 6, p. 134).

86 J.D. McLean, Secretary, DIA, to F.J. Robinson, Deputy Commissioner of Public Works for Saskatchewan, March
19, 1907, LAC, RG 10, vol. 3732, file 26623 (ICC Exhibit 6, p. 180); DIA to the Deputy Commissioner of Public
Works for Saskatchewan, July 23, 1907, LAC, RG 10, vol. 3732, file 26623 (ICC Exhibit 6, p. 198).

87 Broadview Area Minute Book, Reserve No. 73 – Crooked Lake Agency, Minutes of Council, March 29, 1889
(ICC Exhibit 1, p. 5). Note: A copy of the Broadview Area Minute Book was submitted to the ICC by counsel for
the First Nation in March 1998. According to Mr Brabant, the First Nation’s current legal counsel, this copy was
made from a copy obtained by Senator Edwin Pelletier while he was Chief of the Cowessess Band. The original
cannot be located and was probably destroyed in a fire in DIAND’s district office in Yorkton in the 1970s. The
ICC’s Exhibit 1 contains only the portions of that minute book which relate to the Cowessess First Nation.
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that would benefit the Band.88 It appears that a compromise was worked out
in January 1908,89 and in May 1908, after obtaining guarantees of
compensation for timber and damaged farm lands, the Band agreed to
surrender rights of way for two roads through the reserve, one coming from
Grenfell and the other from Broadview.90 

The record also indicates that, in April 1903, Father Siméon Perreault, the
local Oblate priest who was influential with many band members, asked the
Band for 40 acres for the use of the Roman Catholic mission and school. The
Band “unanimously agreed to surrender to the Crown for the R.C. Mission 40
acres of land from about one hundred yards south of the school building to
the river, so long as it is used for school and mission purposes only. If school
and mission is taken away ... the land is to revert to the Band.”91 Although
verbal consent had been given, no surrender was actually obtained till several
years later – apparently primarily a bureaucratic delay92 – at which time the
priest asked for more land. After Sunday mass on February 25, 1907,
Perreault held an assembly with 19 Cowessess band members, 13 of whom
agreed to sell about 350 acres of land at $15 per acre.93 On May 28, 1907,
however, when the surrender agreement was formally submitted to them, the
band members unanimously rejected the department’s terms of an immediate
payment of 50 per cent of the sale proceeds (they wanted all the proceeds
paid out).94 They later reconsidered and, after the surrender was finally
obtained on November 13, 1908, 350 acres were sold for $15 an acre with 50
per cent of the proceeds, minus management costs, being paid out.95

The First Surrender Meeting, January 21, 1907 
“The winter of 1907 was unusual because of the intense, continuous cold and
the great quantity of snow. All the veterans [Elders] were unanimous in saying
they had never known such a harsh winter.”96 Graham arrived at Crooked

88 Broadview Area Minute Book, Reserve No. 73 – Crooked Lake Agency, Minutes of Council, June 6, 1906
(ICC Exhibit 1, pp. 52–53).

89 “Journal of Rev. Father Siméon Perrault, OMI, 1907–1908,” Deschâtelets Archives, Ottawa, L 1021, m27C, 1
(ICC Exhibit 2, p. 9).

90 Broadview Area Minute Book, Reserve No. 73 – Crooked Lake Agency, Minutes of Council, May 13, 1908 (ICC
Exhibit 1, pp. 71–72).

91 Broadview Area Minute Book, Reserve No. 73 – Crooked Lake Agency, Minutes of Council, April 3, 1903 (ICC
Exhibit 1, p. 47).

92 “Journal of Rev. Father Siméon Perrault, OMI, 1907–1908,” Deschâtelets Archives, Ottawa, L 1021, m27C, 1
(ICC Exhibit 2, p. 12).

93 “Journal of Rev. Father Siméon Perrault, OMI, 1907–1908,” Deschâtelets Archives, Ottawa, L 1021, m27C, 1
(ICC Exhibit 2, p. 3).

94 Broadview Area Minute Book, Reserve No. 73 – Crooked Lake Agency, Minutes of Council, May 28, 1907
(ICC Exhibit 1, p. 68).

95 Broadview Area Minute Book, Reserve No. 73 – Crooked Lake Agency, Minutes of Council, November 13, 1908
(ICC Exhibit 1, pp. 74–76).
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Lake towards the end of January and proceeded to meet separately with the
Cowessess, Ochapowace, and Kahkewistahaw Bands. His first meeting was
held on Monday, January 21, 1907, with the Cowessess Band at the agency
office, located on its reserve. With Graham was Indian Agent Millar and Peter
Hourie, acting as interpreter. Hourie had worked for 20 years as an
interpreter in the Indian Commissioner’s office in Regina before being posted
to Sakimay’s reserve as farming instructor in February 1898.97

According to the agency’s minute book entry, this first meeting on
January 21 was “called for the purpose of considering a proposition for the
surrender of a portion of their reserve lands lying on the south side of the
Reserve”; advance notice of the meeting “had been given through the Chief
Joe LeRat and Headman Ambrose Delorme.”98 The meeting started with a roll
call but, unlike the subsequent meetings at Ochapowace and Kahkewistahaw,
there is no record of the number or names of band members in attendance. 

The minute book entry for this first meeting states:

Mr. Inspector Graham then addressed all present at length explaining the
terms of the agreement which had been made by the Department and which was
now submitted to them to decide and vote either for acceptance of the proposition
or rejection as they may determine by their votes.99

At the beginning of the next paragraph in the minute book, a single word
appears to have been written. Although it is not clear, one possibility is that
this word originally read “Refused.” The paragraph that follows describes the
conclusion of this meeting, without any reference to a vote having been taken:

Chief Joe LeRat then spoke and said that he thought the terms of the proposi-
tion had been well explained and that they understood it. Mr. Graham told them
that he would be pleased to answer any question or make any further explenation
[sic] they could suggest, and wanted them to take plenty of time before reaching a
decision – meeting adjourned till Tuesday January 29th to meet again at the same
place.100

96 [Translation] “Journal of Rev. Father Siméon Perrault, OMI, 1907–1908,” Deschâtelets Archives, Ottawa, L 1021,
m27C, 1 (ICC Exhibit 2, p. 6).

97 There is no reference in the agency’s minute book or any of the other correspondence on record that Hourie
acted as interpreter at the Crooked Lake Agency on any other occasion.

98 Broadview Area Minute Book, Reserve No. 73 – Crooked Lake Agency, Minutes of Council, January 21, 1907
(ICC Exhibit 1, p. 54). 

99 Broadview Area Minute Book, Reserve No. 73 – Crooked Lake Agency, Minutes of Council, January 21, 1907
(ICC Exhibit 1, p. 54).

100 Broadview Area Minute Book, Reserve No. 73 – Crooked Lake Agency, Minutes of Council, January 21 and 29,
1907 (ICC Exhibit 1, pp. 54–56).
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Inspector Graham’s subsequent report states that no vote was taken at this
first meeting:

On the 21st of January I called the Indians of Cowesses Band, Reserve 73, together,
for the purpose of explaining to them the conditions of surrender that I wished to
submit to them for a vote at a later date. At this meeting I arranged for a full
meeting of the Band one week later which was Tuesday 29th.101

On January 22, Graham, Millar, and Hourie met with the Ochapowace
Band. Also attending on behalf of the government were E.D. Sworder, a clerk
in Graham’s Regina office; H. Nichol, the clerk for the Crooked Lake Agency;
H. Cameron, the department’s official interpreter; and J.A. Sutherland,
formerly the farming instructor on Cowessess Reserve and now the miller and
blacksmith for the agency. A vote was taken at this meeting, with four voting in
favour and 20 in opposition.102 According to Graham’s subsequent report, he
was “unable to obtain a Surrender from Ochapowace Band although the
inducements offered the Indians of this reserve were nearly three times as
great as those offered Cowesses Band.”103 On the next day, January 23, the
same seven government officials met with the Kahkewistahaw Band. A vote was
taken and the surrender was refused with five voting for the surrender and 14
against.104 Inspector Graham did not explain why he took votes at the initial
meeting with Ochapowace and Kahkewistahaw and not with Cowessess, but in
earlier correspondence he had stated that he was “almost certain that
Ka Ka wistahaw and Ochapowace Indians will surrender and I am hoping that
Coweses Indians wil l  fal l  in l ine when they see the other Indians
surrendering.”105

101 W.M. Graham, Inspector of Indian Agencies, to the Secretary, DIA, February 12, 1907, LAC, RG 10, vol. 3732,
file 26623 (ICC Exhibit 6, pp. 802–3).

102 Broadview Area Minute Book, Reserve No. 71 – Crooked Lake Agency, Minutes of Council, January 22, 1907
(ICC Exhibit 1, p. 58). The document refers to a “George Sutherland,” but this appears to be an error; J.A.
Sutherland was a known official at the agency and was referred to elsewhere in the document. Broadview Area
Minute Book, Reserve No. 73 – Crooked Lake Agency, Minutes of Council, January 29, 1907 (ICC Exhibit 1,
p. 55). Additional information about departmental employees is taken from the Department of Indian Affairs
Annual Reports. Note that the history in phase I stated that 16 voted in opposition to the surrender, but the
number 20 is correct. 

103 W.M. Graham, Inspector of Indian Agencies, to the Secretary, DIA, February 12, 1907, LAC, RG 10, vol. 3732,
file 26623 (ICC Exhibit 6, p. 801).

104 W.M. Graham, Inspector of Indian Agencies, to the Secretary, DIA, February 12, 1907, LAC, RG 10, vol. 3732,
file 26623 (ICC Exhibit 6, pp. 802–3). For a comprehensive discussion of the Kahkewistahaw surrender, see
ICC, Kahkewistahaw First Nation: 1907 Reserve Land Surrender Inquiry (Ottawa, February 1997), reported
(1998), 8 ICCP 3.

105 W.M. Graham, Inspector of Indian Agencies, to the Secretary, DIA, September 24, 1906, LAC, RG 10, vol. 3732,
file 26623 (ICC Exhibit 6, p. 122).
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The Second Surrender Meeting, January 29, 1907 
Five days later, on January 28, Graham again met with the Kahkewistahaw
Band – he subsequently reported that a deputation of the Band had requested
this second meeting – and again put the surrender proposition to a vote. On
this occasion, the surrender was accepted, with 11 Kahkewistahaw band
members voting in favour and six opposed. After the surrender, Inspector
Graham “at once began paying the approximate one-twentieth, which was
$94.00 each. This payment lasted well on to mid-night and the day
following.”106 

On the next day, January 29, Graham, Millar, Sworder, Nichol, Sutherland,
and Cameron proceeded to the Cowessess Reserve to meet with that Band, as
had been proposed at the first meeting. Mr Hourie, who had previously acted
as interpreter, apparently did not attend and, despite the presence of the
department’s paid interpreter, Harry Cameron, band member Alex Gaddie
acted as interpreter. Gaddie, who was often cited in the annual reports of the
department as one of the most productive farmers in the Cowessess Band,107

had acted as interpreter at other meetings, according to other minute-book
entries.108

The minutes of the meeting state as follows: 

Adjourned meeting of Cowesess Band of Indians held this 29th day of January 1907
for the further consideration of an agreement for the surrender of a portion of
their Land. Mr. Inspector Graham presiding Mr. M. Millar, Indian Agent with Mr.
Sworder Mr H. Nichol, Mr J.A. Sutherland and H. Cameron were also present a
member of the Band Alex Gaddie acted as Interpreter. The roll being called[,] 29
[“30” was originally written, but later overwritten by “29”] Voting Indians
answered to their names. Mr. Graham again carefully made further explination
[sic] of the matter under consideration after which a vote was proceeded with
...109 

Fifteen Cowessess band members were listed as voting in favour, including
Alex Gaddie, and 14 were listed as voting against, including Chief Joe LeRat.
Also among those voting in favour was an individual named “Nap Delorme,”
whose identity has not been confirmed. Twenty-two band members then
signed the surrender document, which was also witnessed by E.D. Sworder, H.

106 W.M. Graham, Inspector of Indian Agencies, to the Secretary, DIA, February 12, 1907, LAC, RG 10, vol. 3732,
file 26623 (ICC Exhibit 6, p. 802).

107 John P. Wright, Indian Agent, to the SGIA, July 25, 1899, Canada, Annual Report of the Department of Indian
Affairs for the Year Ended June 30, 1899, 142 (ICC Exhibit 5, p. 271).

108 Broadview Area Minute Book, Reserve No. 73 – Crooked Lake Agency, Minutes of Council, March 28, 1898,
April 9, 1900, and July 4, 1900 (ICC Exhibit 1, pp. 32, 39, and 41).

109 Broadview Area Minute Book, Reserve No. 73 – Crooked Lake Agency, Minutes of Council, January 29, 1907
(ICC Exhibit 1, pp. 55–56).
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Nichol, and Indian Agent M. Millar. A comparison of the voters list with the
surrender document reveals that 14 individuals named as voting “yes” are
also named on the surrender document (the name “Nap Delorme” is not on
the surrender); six named as voting “no” are on the surrender document
(Napahpeness, Wapamoose, Ambrose Delorme, William Aisaican, Joseph
Peltier, and Ambrose LeRat); and two names appear on the surrender but not
on the voters list (Norbert Delorme and Francis Delorme). The 1906 paylist
indicates that there were 37 adult males who received annuities with the
Cowessess Band in that year.110 Of these individuals, only two (No. 142 Alex
Payasis/Tanner and No. 169 Emmanuel LeRat) were not paid the advance
payment of $33 per capita at the time of the surrender. Another band member,
Isadore Sparvier (No. 190), was too ill to attend, so his advance money was
paid to a relative.111 These three names do not appear on the voters list or the
surrender. The evidence indicates that at least 30 band members were present
at the meeting, and – depending on the identity of Nap Delorme – possibly an
additional person.

Graham had received approval to make a cash payment to the Band of
one-tenth (10 per cent) of the land sale proceeds, approximately half of that
to be paid on surrender and the remainder to be paid after the land sale. The
first instalment was calculated as 5 per cent of the estimated sale price; the
second instalment was calculated as the difference between what had already
been paid and the full 10 per cent of the actual proceeds received from the
land sale. Graham had been authorized, however, to make “any necessary
changes to suit the circumstances in each case.”112 

On the same day the surrender agreement was signed, January 29, Graham
wired a request to Ottawa for permission to double the payment upon
surrender to a full one-tenth of the estimated purchase price, $66 per person.
It is not clear where this request originated, but Graham stated that he
strongly advised granting it.113 On February 1, after obtaining further
information from Graham (that the 10 per cent payment was based on a very
conservatively estimated land valuation and the difference of one-tenth was to
be paid after the sale), Deputy Superintendent General Frank Pedley granted

110 DIAND, Treaty Annuity Paylists, Crooked Lake Agency, Cowessess Band, July 13, 1906 (ICC Exhibit 6, pp. 641–53).
111 Record of Advance Payments, Cowessess, January 29, 1907, and February 4, 1907, LAC, RG 10, vol. 9849 (ICC

Exhibit 6, pp. 147–67). Both Emmanuel LeRat and Alex Tanner, “who were absent at the time the distribution
was made to the band,” were paid in April 1908: see J.D. McLean, Secretary, DIA, to M. Millar, Indian Agent,
April 6, 1908, LAC, RG 10, vol. 3732, file 26623 (ICC Exhibit 6, p. 215).

112 J.D. McLean, Secretary, DIA, to W.M. Graham, October 16, 1906, LAC, RG 10, vol. 3732, file 26623 (ICC
Exhibit 6, p. 133); D.C. Scott, Accountant, DIA, memo to the Acting DSGIA, September 28, 1906, LAC, RG 10,
vol. 3732, file 26623 (ICC Exhibit 6, p. 125). 

113 W.M. Graham, Inspector of Indian Agencies, to the Secretary, DIA, January 29, 1907, LAC, RG 10, vol. 3732,
file 26623 (ICC Exhibit 6, p. 872).
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approval for this arrangement.114 It appears, however, that the Cowessess
band members had already signed the surrender agreement stipulating they
would receive “at time of taking Surrender ... one-tenth of the purchase price,
estimated at the rate of Six dollars per acre,” although it is possible that the
“Additional Conditions,” including this 10 per cent cash payment and other
matters, were added after the surrender was signed.115 Once the surrender
document was ready, Inspector Graham went to Moosomin with Alexander
Gaddie in order to swear the affidavit before Justice E.L. Wetmore, as required
under the Indian Act. This process was completed on February 2, 1907.116 

The affidavit stated: “The same having been first read over and explained
by me to the said Alexander Gaddie who seemed to perfectly understand the
same and made his mark thereto in my presence.” In this affidavit, both
Graham and Gaddie attested that the surrender was assented to by a majority
of the male members of the Band over the age of 21 years, and “[t]hat no
Indian was present or voted at said council or meeting who was not a member
of the Band or interested in the land mentioned in the said Release or
Surrender.”117 On the day the affidavit was signed, Graham wired Pedley to
inform him that the Kahkewistahaw and Cowessess Bands had surrendered
approximately 53,000 acres.118

In his more complete report on the surrenders, dated February 12, 1907,
Inspector Graham reported on the second Cowessess meeting as follows:

Tuesday [January] 29th. The Band assembled on this date and after a great deal of
talking a vote was taken which stood fifteen for selling and fourteen against. Chief
Joe LeRat and Headman A. Delorme who are non-progressive Indians voting
against the surrender. Although the vote was so close it is interesting to note that
twenty-two out of the twenty-nine Indians at the meeting signed. I began paying
these Indians their approximate one-tenth which was $66.00. This payment
continued well on into the night and fore [sic] several days following.119

114 Frank Pedley, DSGIA, to W.M. Graham, Inspector of Indian Agencies, January 30, 1907, Graham to Pedley,
January 31, 1907, and Pedley to Graham, February 1, 1907, LAC, RG 10, vol. 3732, file 26623 (ICC Exhibit 6,
pp. 873–75). Note that the phase I history incorrectly implied that the approval was received the same day that
it was requested, which was not the case.

115 Cowessess Band, Surrender Agreement, January 29, 1907, DIAND Land Registry, Instrument no. 1127-5 (ICC
Exhibit 6, p. 139).

116 Surrender affidavit, February 2, 1907, DIAND Land Registry, Instrument no. 1127-5 (ICC Exhibit 6, p. 145). 
117 Surrender affidavit, February 2, 1907, DIAND Land Registry, Instrument no. 1127-5 (ICC Exhibit 6, p. 145).
118 W.M. Graham, Inspector of Indian Agencies, to the DSGIA, February 2, 1907, LAC, RG 10, vol. 3732, file 26623

(ICC Exhibit 6, p. 876).
119 W.M. Graham, Inspector of Indian Agencies, to the Secretary, DIA, February 12, 1907, LAC, RG 10, vol. 3732,

file 26623 (ICC Exhibit 6, p. 803).
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Five months later, at the end of June, the departmental Secretary sent a request
for the paysheets to Graham, who had not yet provided them.120 These
paysheets reveal that the cash payment was, in fact, made in two instalments of
$33.00 per person, on January 29 and February 4, 1907.121

Graham’s February report closed with the following words:

[T]he people of Broadview, Grenfel [sic] and adjacent country are delighted with
the prospect of having this country thrown on the market. As you are aware this
land lying idle has been a great drawback to these towns and they have been trying
for years to bring about a surrender.122

Seven days later, on February 19, 1907, the Board of Trade of the Town of
Broadview wrote to Frank Oliver, Minister of the Interior (ex officio, also
Superintendent General of Indian Affairs), expressing appreciation for his

assistance in opening up a portion of The Crooked Lake Reserve adjacent to this
town. We feel satisfied that the surrender of this portion of the reserve has been
accomplished by the unceasing efforts of the Indian Department under your able
direction. 

... we also wish to express our appreciation of the service rendered by Mr. M.
Miller [sic] the Indian Agent on this Reserve as well as the invaluable services of
Inspector Graham of the Indian Department.123

On February 26, 1907, Oliver submitted the Cowessess surrender
agreement to the Governor General in Council for approval, noting in due
form: “[T]he said surrender [of 20,704 acres] having been made in order
that the land covered thereby be sold for the benefit of the band.”124 Within a
week, the surrender was accepted by Order in Council PC 409, dated
March 4, 1907.125

A little more than a year later, in another submission to the Governor
General in Council, Oliver echoed the Broadview Board of Trade’s praise for
Graham: 

120 Secretary, DIA, to W.M. Graham, Inspector of Indian Agencies, June 24, 1907, LAC, RG 10, vol. 3732,
file 26623 (ICC Exhibit 6, p. 187).

121 Record of Advance Payments, Cowessess, January 29, 1907, and February 4, 1907, LAC, RG 10, vol. 9849 (ICC
Exhibit 6, pp. 147–67).

122 W.M. Graham, Inspector of Indian Agencies, to the Secretary, DIA, February 12, 1907, LAC, RG 10, vol. 3732,
file 26623 (ICC Exhibit 6, p. 804).

123 Board of Trade of the Town of Broadview to Frank Oliver, Minister of the Interior, February 19, 1907,
LAC, RG 10, vol. 3732, file 26623 (ICC Exhibit 6, p. 172).

124 Frank Oliver, SGIA, submission to the Governor General in Council, February 25, 1907, LAC, RG 10, vol. 3732,
file 26623 (ICC Exhibit 6, p. 174).

125 Order in Council PC 409, March 4, 1907 (ICC Exhibit 6, p. 176).
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[H]e has managed the affairs of the Inspectorate in general with so much success,
and has so satisfactorily furthered the wishes of the Department in connection with
land matters in the Inspectorate – particularly in having successfully negotiated the
Pasquah, Cote, Fishing Lake, Kakewistahaw, and other surrenders – that it is
considered that he has fairly earned an increase in salary.126

 In his 1908 annual report, Deputy Superintendent Frank Pedley
elaborated on what Oliver had referred to as “the wishes of the Department in
connection with land matters.” He wrote:

The large influx of settlement of recent years into the younger provinces has
dictated a certain modification of the department’s policy with relation to the sale
of Indians’ lands.

So long as no particular harm nor inconvenience accrued from the Indians’
holding vacant lands out of proportion to their requirements, and no profitable
disposition thereof was possible, the department firmly opposed any attempt to
induce them to divest themselves of any part of their reserves.

Conditions, however, have changed and it is now recognized that where
Indians are holding tracts of farming or timber lands beyond their possible
requirements and by so doing seriously impeding the growth of settlement, and
there is such demand as to ensure profitable sale, the product of which can be
invested for the benefit of the Indians and relieve pro tanto the country of the
burden of their maintenance, it is in the best interests of all concerned to
encourage such sales.127 

The younger provinces referred to by Oliver were Saskatchewan and
Alberta, both of which had been part of the North-West Territories until 1905.
Although the remaining Northwest Territories after 1905 lost their four
senators and 10 members of parliament, Saskatchewan and Alberta were each
given four senators and together gained the 10 electoral seats formerly within
the North-West Territories. In 1907, following a 1906 special census, the
Prairie provinces’ electoral districts were reorganized and increased to 10 for
Saskatchewan and seven for Alberta. Between the 1904 and 1908 elections,
therefore, the prairie region gained two new provinces, four new senators,
and seven new seats in the House of Commons, resulting in a substantial
increase in political representation. Manitoba’s representation stayed the
same during this period, and the remaining Northwest Territories returned to
having no representation in either House of Parliament and were governed
from a distance by Ottawa, as they had been in the 1870s and early 1880s.128

126 SGIA to the Governor General in Council, April 8, 1908, LAC, RG 10, vol. 1122, p. 639 (ICC Exhibit 6, p. 216).
127 Frank Pedley, DSGIA, to Frank Oliver, SGIA, September 1, 1908, Canada, Annual Report of the Department of

Indian Affairs for the Year Ended March 31, 1908, xxxv (ICC Exhibit 5, p. 538).
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FULFILLMENT AND RESULTS OF THE SURRENDER AGREEMENT
Sale and Disposition of Surrendered Land 
In his report of February 12, 1907, Graham suggested that the surrendered
land be surveyed in early spring and the sale take place in June.129 By June,
Surveyor J.L. Reid had subdivided and valued the surrendered land.130

Outstanding issues regarding road allowances131 caused a delay before the
land was advertised and offered for sale, along with the Kahkewistahaw land,
by auction in November 1908. It was also discovered that a number of quarter
sections in the surrendered portion of Cowessess reserve had previously been
patented to the Hudson’s Bay Company, unbeknown to the department. The
HBC land was reserved from sale until an arrangement was worked out
between the department and the company in the 1920s.132 

At the auction held on November 25, 1908, and supervised by Graham, 97
of the 125 available quarter sections of Cowessess land were sold: 21 for
more than the upset price, and none for less.133 Indian Agent Millar was one
of the purchasers. Five months later, Millar asked the department to cancel his
purchase and allow him to apply his payment to the purchase of other unsold
lands, on the grounds that he had been misled by the surveyor’s report about
the quality of the lands he had purchased and now found it “to be very rough
inferior land and quite unsuitable for to make farming land.”134 The
department refused to allow the deposit to be applied to another purchase
and cancelled the sale. It was also noted that, although the Indian Act
appeared to be obscure on the matter, it was unlikely that an Indian Agent
“had any right to purchase without permission from the Department.”135 

128 The Saskatchewan Act, SC 1905, c. 42, ss. 4–5; The Alberta Act, SC 1905, c. 3, ss. 4–5; Peter Kulchyski, Like
the Sound of a Drum: Aboriginal Cultural Politics in Denendeh and Nunavut (Winnipeg: University of
Manitoba Press, 2005), 57.

129 W.M. Graham, Inspector of Indian Agencies, to the Secretary, DIA, February 12, 1907, LAC, RG 10, vol. 3732,
file 26623 (ICC Exhibit 6, pp. 803–4).

130 Secretary, DIA, to Mathew Millar, Indian Agent, April 2, 1907, LAC, RG 10, vol. 3732, file 26623 (ICC Exhibit 6,
p. 183); Valuation of lands, by J. Lestock Reid, DLS, June 1907, LAC, RG 10, vol. 3732, file 26623 (ICC
Exhibit 6, p. 191).

131 DIA to the Deputy Commissioner of Public Works for Saskatchewan, July 23, 1907, LAC, RG 10, vol. 3732,
file 26623 (ICC Exhibit 6, p. 198). 

132 S. Bray to the Deputy Minister, DIA, February 12, 1908, LAC, RG 10, vol. 3732, file 26623 (ICC Exhibit 6,
p. 211). Public History Inc., “Cowessess First Nation Land Sales Claim, 1907 Surrender, Draft Historical
Report,” prepared for the Federation of Saskatchewan Indian Nations, October 14, 2000, p. 9 (ICC Exhibit 7,
p. 9).

133 Public History Inc., “Cowessess First Nation Land Sales Claim, 1907 Surrender, Draft Historical Report,”
prepared for the Federation of Saskatchewan Indian Nations, October 14, 2000, pp. 4–5 (ICC Exhibit 7,
pp. 4–5).

134 M. Millar, Indian Agent, to the Secretary, DIA, June 4, 1909, LAC, RG 10, vol. 3732, file 26623-1 (ICC Exhibit 6,
p. 273).

135 J.K. McLean to the Deputy Minister, October 20, 1909, LAC, RG 10, vol. 3732, file 25523-1 (Exhibit 6,
pp. 283–84); Assistant Secretary, DIA, to M. Millar, Indian Agent, January 25, 1910, LAC, RG 10, vol. 3732,
file 26623-1 (Exhibit 6, p. 286).
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Although Graham suggested that the upset price of the remaining lands –
being of poorer quality – be reduced for the next sale, the department
decided to maintain the price and wait until “an improvement in the market”
before re-offering it for sale.136

On December 17, 1909, Indian Agent Millar wrote to the departmental
Secretary, as follows:

Joe Lerat [sic], Chief of the Cowessess Band No. 73 reports that their band had an
informal meeting[,] at which time the question of the situation in regard to the
land surrendered by them in January 1907 was discussed, and I have been asked
to write for them as follows. 

The Indians say that they have not had any report from the Department of how
much of their land was sold, how much money did the land sell for, how much
land is still unsold, when do the Department intend to put the remaining land up
for sale, what is the conditions of the interest account, when may the Indians look
for a distribution of interest, which they understood was to be annually.137

The department responded with a letter indicating that 15,497.57 acres had
been sold for a total of $109,289.88, and that 4,960 acres remained to be
sold at the next auction, the timing of which was under consideration.138

Funds for an interest distribution, amounting to $5 per person, were also
sent.139 

At a second auction, duly advertised and held on June 15, 1910, all the
remaining lands were sold.140 The lands patented to the HBC were also sold
in the 1920s, after other dominion lands were made available to replace
them.141 The department sometimes had difficulty collecting payments on the
sold lands, and, in the years following the first two auctions, some sales were
cancelled. With the exception of 160 acres that were eventually returned to
reserve status in 1977, all the repossessed land was eventually resold.142 

136 W.A. Orr, In Charge Lands and Timber Branch, to the Deputy Minister, DIA, March 29, 1909, LAC, RG 10,
vol. 3732, file 26623-1 (ICC Exhibit 6, p. 267).

137 M. Millar, Indian Agent, to the Secretary, DIA, December 17, 1909, LAC, RG 10, vol. 3732, file 26623-1 (ICC
Exhibit 6, p. 285).

138 Secretary, DIA, to M. Millar, Indian Agent, February 10, 1910, LAC, RG 10, vol. 3732, file 26623-1 (ICC
Exhibit 6, pp. 288–89).

139 M. Millar, Indian Agent, to the Secretary, DIA, February 15, 1910, LAC, RG 10, vol. 3732, file 26623-1 (ICC
Exhibit 6, p. 290).

140 Transcript, W.M. Graham, Inspector of Indian Agencies, to the Secretary, DIA, June 18, 1910, LAC, RG 10,
vol. 6660, file 108B-1-1 (ICC Exhibit 6, p. 293).

141 Public History Inc., “Cowessess First Nation Land Sales Claim, 1907 Surrender, Draft Historical Report,”
prepared for the Federation of Saskatchewan Indian Nations, October 14, 2000, p. 9 (ICC Exhibit 7, p. 9).

142 Public History Inc., “Cowessess First Nation Land Sales Claim, 1907 Surrender, Draft Historical Report,”
prepared for the Federation of Saskatchewan Indian Nations, October 14, 2000, pp. 8–13 (ICC Exhibit 7,
pp. 8–13). This report provides a more detailed account of the sale and resale of lands, and the collection of
payments. None of these matters have been dealt with at length here since they are not at issue.
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Although the land sales were to be paid off by the ninth anniversary of the
original sale, only 56 of the 128 initial sales were completed within this
period. Sixty other sales were completed within a period of 10 to 15 years, six
sales took 15 to 20 years to complete, and the last six sales took between 21
and 25 years to complete.143 

It appears that, in later years, some of the unsold surrendered lands were
deemed more valuable to the Band if they were kept in its possession. On
September 5, 1931, W. Murison, Inspector of Indian Agencies, reported to
W.M. Graham, now Indian Commissioner, that he thought it best to keep some
of the lands which had reverted to the department off the market, because the
band members now needed them for hay.144

Post-Surrender Reserve Agriculture: The Hay Lands
The shortage of hay on the Cowessess Reserve mentioned in Murison’s 1931
letter was not a new phenomenon. Although the effect of such a shortage on
the reserve’s agricultural development is difficult to ascertain, since “Band-
specific information is extremely limited in the post-1907 period,”145 the
shortage was noted almost immediately following the surrender. 

Just two months after the surrender, on March 31, 1907, Indian Agent
Millar referred to the land surrendered by the Cowessess and Kahkewistahaw
Bands, “of which they made little use, and from which they derived very little
revenue.”146 He also noted that the members of these bands were making
very good use of the money they had received: “a considerable number of
useful horses were purchased, besides sleighs, wagons, ploughs, and other
articles which should be of permanent use in carrying on work ... food-
supplies, blankets, bedding, and some furniture, also much warm and
serviceable winter clothing.”147 Yet, earlier in the same report Millar also
commented – referring specifically to Cowessess Band – that “[a]fter this
year, wild hay will not be so plentiful, and less cattle may have to be kept.”148

143 Public History Inc., “Cowessess First Nation Land Sales Claim, 1907 Surrender, Draft Historical Report,”
prepared for the Federation of Saskatchewan Indian Nations, October 14, 2000, p. 22 (ICC Exhibit 7, p. 22).

144 Transcript of extract, W. Murison, Inspector of Indian Agencies, to W.M. Graham, Indian Commissioner,
September 5, 1931, LAC, RG 10, vol. 6660, file 108B-1-1 (ICC Exhibit 6, p. 321).

145 Public History Inc., “Cowessess First Nation Specific Claim Concerning the 1907 Surrender of a Portion of IR
No. 73, Historical Report,” prepared for INAC, Specific Claims Branch, May 31, 2004, p. iii (ICC Exhibit 10a,
p. iii).

146 M. Millar, Indian Agent, to Frank Pedley, DSGIA, March 31, 1907, Canada, Annual Report of the Department
of Indian Affairs for the Year Ended March 31, 1907, 122 (ICC Exhibit 5, p. 503 ).

147 M. Millar, Indian Agent, to Frank Pedley, DSGIA, March 31, 1907, Canada, Annual Report of the Department
of Indian Affairs for the Year Ended March 31, 1907, 121 (ICC Exhibit 5, p. 503 ).

148 M. Millar, Indian Agent, to Frank Pedley, DSGIA, March 31, 1907, Canada, Annual Report of the Department
of Indian Affairs for the Year Ended March 31, 1907, 121 (ICC Exhibit 5, p. 504).
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Less than two weeks later, W.M. Graham submitted an inspection report.
He did not address Cowessess’ situation separately from the other Crooked
Lake bands, but his overall assessment of the agency’s hay crop and cattle
herds was quite favourable:

Since my last inspection of this agency the Indians have undoubtedly made good
progress. They had a record crop as the returns will show. The cattle have
substantially increased and the Indians have bettered their conditions generally,
and have lived well during the winter that we have just passed through. 

Although the winter was a severe one, I was surprised to find the cattle in such
good condition in this agency. They had been in two-thirds of the winter at the time
of my inspection, and I was really surprised to see how well they looked. I found an
abundance of hay on most of the reserves. The calf crop for the four reserves was
very satisfactory.149

In his May 27, 1908, report, Indian Agent Millar noted that on the
“Cowessess Band [reserve] ... hay is not so plentiful as on the other
reserves.”150 The following year, on June 4, Millar noted that the “members of
this band [Cowessess] engage more generally in the occupation of farming
and cattle-raising than those of the other bands, although it may be necessary
to reduce some of the herds of cattle owing to the scarcity of hay on their
reserve.”151 On May 18, 1910, Millar placed less emphasis on cattle-raising
than on farming: 

Cowessess Band, No. 73. ... land is of excellent quality for grain-growing, there
being also an abundant supply of timber for building and fire-wood. Wild hay is not
so plentiful as on the other reserves. 

 The occupation of farming is more generally engaged in by these Indians than
on the other reserves; some also have nice herds of cattle. Owing to the scarcity of
hay, it may be necessary to reduce the herds in some instances.152

In his general remarks on the entire agency, Millar also noted: “More oats was
grown than has been the custom, which enabled the farming Indians to keep
their horses in better condition, besides which many of them had oats for
sale.”153 The Band also continued to use the unsold surrendered hay lands.

149 W.M. Graham, Inspector of Indian Agencies, to Frank Pedley, DSGIA, April 11, 1907, Canada, Annual Report
of the Department of Indian Affairs for the Year Ended March 31, 1907, 154 (ICC Exhibit 5, p. 508).

150 M. Millar, Indian Agent, to Frank Pedley, DSGIA, May 27, 1908, Canada, Annual Report of the Department of
Indian Affairs for the Year Ended March 31, 1908, 130 (ICC Exhibit 5, p. 542).

151 M. Millar, Indian Agent, to Frank Pedley, DSGIA, June 4, 1909, Canada, Annual Report of the Department of
Indian Affairs for the Year Ended March 31, 1909, 137 (ICC Exhibit 5, p. 577).

152 M. Millar, Indian Agent, to Frank Pedley, DSGIA, May 18, 1910, Canada, Annual Report of the Department of
Indian Affairs for the Year Ended March 31, 1910, 127 (ICC Exhibit 5, p. 610).
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In 1911 and 1912, Millar’s reports continued to reiterate that “[w]ild hay
is not so plentiful as on the other reserves.”154 In 1913, however, no
references were made to the hay lands being deficient. That same year, on
April 28, Graham noted that the “Indians on all four reserves sell a great deal
of hay and wood in the neighbouring towns, for which there is always a great
demand.”155 

No further references to hay shortages on the Cowessess Reserve are found
in the annual reports on record until 1931, when the shortage of hay was
again a problem. On September 5, Inspector of Indian Agencies W. Murison
submitted a report to Indian Commissioner W.M. Graham on the apparent
dearth of hay on the Crooked Lake reserves, particularly on the Cowessess
Reserve:

I beg to report that I proceeded to the Crooked Lake Agency on the evening of the
31st ultimo, for the purpose of making a survey of the situation with regard to the
amount of hay obtainable on the reserves included within this agency. 
...

Cowessess Reserve: As you know, on the main part of this reserve, [illegible]
hay obtainable is secured on the uplands. This year being so dry, ... only about 50
tons have been secured on the main reserve. The hay desired by settlers is on lands
which have reverted to the Department. The Indians have to depend for their hay
supply from these lands, and I think that it would be a wise provision to take them
out of the market altogether, for a while at least as the benefit accruing to the
Indians through the hay they obtain more than offsets the value which they would
get from the interest on the proceeds of the land if sold. ... About 15 of the Indians
from this reserve have been cutting hay on the Ochapowace reserve. They have not
been able to secure sufficient there and while I was at the Agency some of them
obtained permission from the Sakimay Indians to cut any small patches which they
might be able to find had been omitted on the [uplands] of their reserve. The
Cowessess Band will have nearly 200 cattle [illegible words] over 100 work
horses.156

There is no record of a reply to this letter. In contrast to the nearly 200
cattle in 1931, the Band had possessed a herd numbering 248 head in
1900.157 Although no band-specific statistics are available for 1906, the

153 M. Millar, Indian Agent, to Frank Pedley, DSGIA, May 18, 1910, Canada, Annual Report of the Department of
Indian Affairs for the Year Ended March 31, 1910, 128 (ICC Exhibit 5, p. 611).

154 M. Millar, Indian Agent, to Frank Pedley, DSGIA, May 18, 1911, Canada, Annual Report of the Department of
Indian Affairs for the Year Ended March 31, 1911, 136 (ICC Exhibit 5, p. 633); M. Millar, Indian Agent, to
Frank Pedley, DSGIA, May 26, 1912, Canada, Annual Report of the Department of Indian Affairs for the
Year Ended March 31, 1912, 140 (ICC Exhibit 5, p. 653).

155 W.M. Graham, Inspector of Indian Agencies, to Frank Pedley, DSGIA, April 28, 1913, Canada, Annual Report
of the Department of Indian Affairs for the Year Ended March 31, 1913, 166 (ICC Exhibit 5, p. 675).

156 Transcript of extract, W. Murison, Inspector of Indian Agencies, to W.M. Graham, Indian Commissioner,
September 5, 1931, LAC, RG 10, vol. 6660, file 108B-1-1 (ICC Exhibit 6, p. 321).
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number of cattle in the agency had been fairly stable from 1900 to 1906.158 It
is not clear how much of the variation in the size of its herds by 1931 can be
attributed to the start of the Great Depression two years earlier, or to what
extent that was compounded by the severe drought that began in 1931. There
is no evidence on record of band members complaining about the loss of the
hay lands in the first 30 years following the surrender, even though other
concerns and complaints are on record. Alex Gaddie, however, did submit a
claim for compensation for improvements to some of the surrendered hay
lands. According to one witness, “the losing of this hay meadow was the
question that Gaddie did not like, and the only reason that he gave for not
wishing to sell the land.”159

Compensation for Improvements and Remuneration for Surren-
dered Land
Alexander Gaddie’s Claim 
Alex Gaddie was the first of only two Cowessess band members to submit a
claim for compensation for improvements to the surrendered land. Although
his November 1907 claim was eventually accepted, it was not until after a
lengthy exchange of correspondence with and within the department. 

Two of the “Additional Conditions” of the January 1907 surrender
agreement related to compensation for improvements to or on surrendered
land: 

2. Owners of improved land to be compensated therefor at the rate of Five dollars
per acre on estimated areas, payment to be made at time of taking surrender and
balance, if any, paid after surveyor determins [sic] actual areas.
3. Owners of buildings to be compensated therefor at time of taking surrender, at
values to be fixed by an officer of the Department at the time, provided that any
Indian may, if he sees fit, remove his buildings.160

There is nothing on record indicating that Graham paid out any compensation
at the time of the Cowessess surrender. Neither is there any record of a
response to the secretary’s earlier instruction, dated October 16, 1906, that

157 Alex McGibbon, Inspector of Indian Agencies, to the SGIA, August 18, 1900, Canada, Annual Report of the
Department of Indian Affairs for the Year Ended June 30, 1900, 220 (ICC Exhibit 5, p. 312).

158 Public History Inc., “Cowessess First Nation Specific Claim Concerning the 1907 Surrender of a Portion of IR
No. 73, Historical Report,” prepared for INAC, Specific Claims Branch, May 31, 2004, pp. 61–63
(ICC Exhibit 10a, pp. 61–63).

159 W.C. Thorburn to David Laird, Indian Commissioner, June 24, 1908, LAC, RG 10, vol. 3561, file 82-4
(ICC Exhibit 6, pp. 221–22).

160 Cowessess Band, Surrender Agreement, January 29, 1907, DIAND Land Registry, Instrument no. 1127-5
(ICC Exhibit 6, p. 139).
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Graham “make an estimate of value of improvements ... [and] furnish the
department with full information in regard thereto, giving nature of
improvements and value thereof as well as the owner, so that the surveyor may
be furnished with a complete statement in regard thereto.”161 Moreover,
when Graham replied on June 24, 1907, to the Secretary’s request for
paysheets from the two Crooked Lake Agency surrenders, he discussed and
provided a “Receipt for money paid out for Improvements, Kahkewistahaws,”
but made no reference to compensation for improvements paid to Cowessess
band members.162 

On November 9, 1907, Alex Gaddie submitted to Commissioner Laird a
claim of $700 for compensation for loss of improvements to a hay slough on
the surrendered reserve land.163 Inspector Graham, however, in his report to
Laird of November 20, adamantly opposed granting Gaddie compensation.164

Based on Graham’s reply, Laird informed Gaddie on November 22 that his
claim could not be accepted:

I have to state that I made enquiries in regard to your claim, and I find that
you brought this matter up at the time of the surrender and that you were informed
that it was not fair to ask the Indians to pay from their own funds for the work you
had done on the slough for your personal benefit. You have been cutting hay for
years on that slough, and it is thought that you have been amply repaid for your
work. Mr. Inspector Graham informs me that he told you in the presence of the
Indians at the time of the surrender that no compensation would be allowed, and
in the face of all this you voted for the surrender.165

The following year, on June 24, 1908, W.C. Thorburn, a Broadview
merchant dealing in lumber, grain, and cattle, wrote to Laird about the
“considerable amount of work” Gaddie had done “to make the meadow
suitable for using a hay sweep on.” Thorburn also disputed the veracity of the
account (originating with Graham) that Laird had conveyed to Gaddie: 

I might also say that Mr. Gaddie was the one man on the reserve who could
have blocked the sale; had he said “don’t sell”, the land would not have been

161 J.D. McLean, Secretary, DIA, to W.M. Graham, October 16, 1906, LAC, RG 10, vol. 3732, file 26623
(ICC Exhibit 6, p. 133).

162 W.M. Graham to J.D. McLean, Secretary, DIA, June 24, 1907, LAC, RG 10, vol. 3732, file 26623 (ICC Exhibit 6,
p. 188).

163 Alex Gaddie to David Laird, Indian Commissioner, November 9, 1907, LAC, RG 10, vol. 3561, file 82-4
(ICC Exhibit 6, p. 202).

164 W.M. Graham to David Laird, Indian Commissioner, November 20, 1907, LAC, RG 10, vol. 3561, file 82-4
(ICC Exhibit 6, p. 204).

165 David Laird, Indian Commissioner, to Alex Gaddie, November 22, 1907, LAC, RG 10, vol. 3561, file 82-4
(ICC Exhibit 6, p. 205).
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surrendered. We were informed at the time the surrender was made that it was
Gaddie’s vote that decided for the surrender. Had he said “No sale”, hardly a man
would have voted for it, and I have reason to believe that had Mr. Gaddie not
thought that he would be paid for his work on this meadow, he would have refused
to part with his share in the land. I talked to Mr. Gaddie several times while the
question of surrender was before the Indians, and the losing of this hay meadow
was the question that Gaddie did not like, and the only reason that he gave for not
wishing to sell the land. Afterwards, but before the final meeting when the
surrender was made, Gaddie told me that everyone who had made improvements
on the land was to be paid for the improvements, and said, “If the Government will
pay me for the work I did on that hay meadow they can have the land, but I want to
be paid for my work if I am not to have the hay.”

It was Gaddie that acted as Interpreter for the Indians and the men acting for
the Department when the surrender was being made, and I am sure he fully
understood the question, also that there is enough of the Scotch in his blood to
make him fully alive to whether or not his interests were being guarded and that
the promise of compensation for improvements on land applied to him
personally.166

It is not clear what connection W.C. Thorburn had to the Mr Thorburn, also of
Broadview, who had presented a settlers’ resolution to the Minister of the
Interior in 1891 regarding the opening of part of the Crooked Lake reserves
for settlement.167 It is more certain, however, that he is the same W.C.
Thorburn, merchant, who appears to have been the fourth person of almost
190 to sign the 1902 petition to the government requesting a surrender of
parts of the Crooked Lake Reserves.168

The former farm instructor at Kahkewistahaw Reserve, James Pollock, also
wrote to Laird, advising that the “value of the drained land was considerable
as a hay meadow, and that without the drain the meadow was a slough and
valueless.”169 

In July, E.D. Sworder, the DIA clerk who had been present at the surrender
meeting, informed Gaddie that he did not recall any statement being made at
the meeting that Gaddie would not be paid compensation for his
improvements. According to Sworder, the decision that Gaddie would not be
compensated for his improvements had, in fact, been made subsequent to the
surrender, in response to a claim made by Gaddie.170 

166 W.C. Thorburn to David Laird, Indian Commissioner, June 24, 1908, LAC, RG 10, vol. 3561, file 82-4
(ICC Exhibit 6, pp. 221–22).

167 [Author unknown] DIA to G. Thorburn, April [14], 1891, LAC, RG 10, vol. 3732, file 26623 (ICC Exhibit 6,
pp. 58–61). 

168 Residents of the village of Broadview and town of Whitewood and surrounding districts to the Minister of the
Interior, c. March 1902, LAC, RG 10, vol. 3732, file 26623 (ICC Exhibit 6, pp. 77–83).

169 James Pollock, Late Instructor Reserve No. 72, to David Laird, Indian Commissioner, June 24, 1908,
LAC, RG 10, vol. 3561, file 82-4 (ICC Exhibit 6, p. 223).
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Gaddie then met with Sworder, from whom he was apparently surprised to
learn a fuller account of Graham’s version of the events, which he directly
disputed in a letter to Laird dated July 13, 1908:

I am indeed surprised at Inspector Graham stating that he had informed me that I
was not to receive any compensation for my improvements as he says prior to the
surrender, this is absolutely false; as the first intimation I had of not being
compensated for my improvements was made to me some three or four days after
the surrender by Mr. Nichol, then clerk at this Agency, and I paid no attention to
him; thinking that he had no authority for so informing me. 

I had, as Mr. Graham knows well, the deciding vote on the surrender of our
reserve, and had Mr. Graham told me before the surrender I was to receive nothing
for my improvements, I certainly would not have given him my vote or helped him
as I did, nor has he to this day told me I was not to receive compensation for my
improvements.171

Enclosed with Gaddie’s letter to Laird was a copy of Sworder’s letter and a
copy of the following statement signed by 13 other Cowessess band members,
also dated July 13:

We the undersigned do hereby vouch and say we were present at the
Surrender of Cowessess Reserve on the 29th of January 1907.

Part of the agreement arrived at between the Indians and Inspector Graham
was to the effect that all improvements made on land surrendered was to be paid
for; And furthermore we bear wittness [sic] to the fact that no mention was made,
at this time, of Mr. Alex Gaddie not receiving any compensation for his
improvements.172

Two days later, one of the signatories of this statement, Zac LeRat, submitted
his own claim to compensation for improvements.173

Laird subsequently forwarded Gaddie’s and LeRat’s claims, along with their
supporting letters, to Graham for an explanation.174 Despite receiving a
lengthy reply from Graham assuring him that “Gaddie has no claim,”175 Laird
wrote to the departmental Secretary, suggesting that an inquiry be made, and
stating that, although “Gaddie ... is troublesome in regard to transactions

170 E.D. Sworder to Alex Gaddie, July 10, 1908, LAC, RG 10, vol. 3561, file 82-4 (ICC Exhibit 6, p. 225).
171 Alex Gaddie to David Laird, Indian Commissioner, July 13, 1908, LAC, RG 10, vol. 3561, file 82-4

(ICC Exhibit 6, p. 226).
172 Statement of 13 Cowessess band members, July 13, 1908, LAC, RG 10, vol. 3561, file 82-4 (ICC Exhibit 6, p. 227).
173 Zac LeRat to David Laird, Indian Commissioner, July 15, 1908, LAC, RG 10, vol. 3561, file 82-4 (ICC Exhibit 6, p. 228).
174 David Laird, Indian Commisioner, to W.M. Graham, Inspector of Indian Agencies, July 23, 1908, LAC, RG 10,

vol. 3561, file 82-4 (ICC Exhibit 6, p. 229).
175 W.M. Graham, Inspector of Indian Agencies, to David Laird, Indian Commissioner, July 27, 1908, LAC, RG 10,

vol. 3561, file 82-4 (ICC Exhibit 6, pp. 230–31).
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relating to property ... it may be that he has some show of justice in his claims
in this case.”176 

Graham again wrote to Laird, stating that he had told Gaddie that he could
not allow him compensation. Graham explained that, if Gaddie had demanded
the compensation in front of the Indians, and had it been agreed to, the
Indians would never have consented to the surrender, “because they knew
well his claim was unreasonable, and that he has been repaid over and over
for any work he put on the Slough.”177 

Gaddie then wrote to the Secretary in December 1908, repeating his
estimate of $700 for the work he had done, but agreeing that he would accept
$400, having personally benefited from the work.178 On the recommendation
of Indian Agent Millar, in the spring of 1909, Gaddie was eventually paid $250,
and Zac LeRat was paid $30, for their improvements.179 

There are no further complaints on record regarding non-payment of
compensation for improvements. The Band did have further grievances,
however, particularly regarding remuneration expected from the sale of the
surrendered lands.

1911 Delegation to Ottawa
In 1911, a delegation of Indians went to Ottawa to present grievances to the
government. Cowessess band members not only participated but were
apparently at the root of this movement.180 One of the key delegates was Alex
Gaddie, who acted as interpreter. He and other delegates, including Louis
O’Soup and Loud Voice, addressed the question of the Cowessess surrender.
Their focus, however, was on the issue of remuneration for the surrendered
land and not the legitimacy of the surrender, which Gaddie had supported and
to which the other two had not been party (O’Soup had been absent from the
Band for that period; Loud Voice had never been a Cowessess band member):

Louis O’Soup: 
...

There is another thing I was to enquire about. That is, what the land sold for
and how much did the Cowessess land sale bring?

176 David Laird, Indian Commissioner, to the Secretary, DIA, July 30, 1908, LAC, RG 10, vol. 3732, file 26623 (ICC
Exhibit 6, p. 232).

177 W.M. Graham, Inspector of Indian Agencies, to David Laird, Indian Commissioner, December 9, 1908, LAC,
RG 10, vol. 3561, file 82-4 (ICC Exhibit 6, pp. 252–53).

178 Alex Gaddie to the Secretary, DIA, December 14, 1908, LAC, RG 10, vol. 3732, file 26623-1 (ICC Exhibit 6, p. 255).
179 W.A. Orr, In Charge Lands & Timber Branch, to the Deputy Minister, DIA, March 24, 1909, LAC, RG 10,

vol. 3732, file 26623-1 (ICC Exhibit 6, p. 266).
180 K.J. Tyler, “A History of the Cowessess Band, 1874–1907,” paper prepared for the Federation of Saskatchewan

Indians, 1975, pp. 132–33 (ICC Exhibit 4, pp. 132–33).
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Gadie [sic]. There was an imitation sale. Our own Agent Millar bought one of
the best pieces there. He gave about $8 for land worth $16.
 ... 
Loud Voice, for Cowessess. Our reserve was surrendered and sold by auction of
course and our party wants to know how much money was got for it, what the
expenses have been and what is remaining.181

The delegates also brought with them letters and messages from other bands.
Of particular interest are complaints by members of Kahkewistahaw’s Band
and the Leech Lake Band (who were living on Sakimay Reserve). The
Kahkewistahaw Band’s representatives complained that they were having great
difficulty making a living on the remaining reserve land, but that Graham had
told them they would have no such difficulty. The Leech Lake band members
claimed that they had agreed to surrender their reserve in 1907 only because
Graham had told them: “If you don’t sell it the Government will take it for
nothing.”182

In response to the questions regarding the Cowessess surrender,
Superintendent General Frank Oliver provided an explanation and written
statement of the accounts relating to the Cowessess surrender and land
sale.183 

The delegates returned to their reserves, but, shortly thereafter, Barrister
H.W. MacDonald of Broadview made further inquiries on behalf of the
Cowessess band members with regard to the department’s explanation of the
land-sale proceeds.184 In a letter dated April 26, 1911, Agent Millar pointed
out to the department that a clerical error had been made, confusing the
accounts for Kahkewistahaw and Cowessess. Assistant Deputy and Secretary
J.A. McLean provided Millar with a revised statement on May 16, 1911,185 but
it also proved to be incorrect.186 Finally, on June 19, the department
furnished Millar with a newly corrected statement of the Cowessess surrender,
land sale, and account, which noted the following key information:

181 “Notes of representations made by delegation of Indians from the West,” DIA, January 24, 1911, LAC, RG 10,
vol. 4053, file 379203-2 (ICC Exhibit 6, pp. 298–303).

182 Leech Lake band members, petition to the Government, January 18, 1911, LAC, RG 10, vol. 4053, file 379203-
1 (ICC Exhibit 6, pp. 596–98). For the context and a transcription of this citation, see K.J. Tyler, “A History of
the Cowessess Band, 1874–1907,” paper prepared for the Federation of Saskatchewan Indians, 1975,
pp. 134–35 (ICC Exhibit 4, pp. 134–35).

183 “Notes of representations made by delegation of Indians from the West,” DIA, January 24, 1911, LAC, RG 10,
vol. 4053, file 373203-2 (ICC Exhibit 6, pp. 304–5).

184 M. Millar, Indian Agent, to the Secretary, DIA, April 26, 1911, LAC, RG 10, vol. 4053, file 379203-1
(ICC Exhibit 6, pp. 306–7).

185 J.D. McLean, Assistant Deputy and Secretary, DIA, to M. Millar, Indian Agent, May 16, 1911, LAC, RG 10,
vol. 4053, file 379203-1 (ICC Exhibit 6, pp. 310–11).

186 M. Millar, Indian Agent, to the Secretary, DIA, June 14, 1911, LAC, RG 10, vol. 4053, file 379203-1
(ICC Exhibit 6, pp. 313–14).

!ICCP.21_reports.book  Page 530  Tuesday, December 9, 2008  2:54 PM



531

COWESSESS FIRST NATION – 1907 SURRENDER PHASE II INQUIRY

Acreage sold 19,977.57
Amount to be received $157,504.78
" now paid 41,543.04
" still due 15,961.74
When the purchase price is paid in full 
the capital will be about 123,000.00
This amount at 3% will produce annually 3,690.00187

On September 28, 1911, Agent Millar held a meeting at the agency

for the purpose of explaining to the Indians of Cowessess Band figures and
statements in regard to Cowessess surrender and Band money in compliance to
Department’s letter dated March 29, 1911, No. 379203 and subsequent
correspondence.
...

Mr. Millar on opening the meeting informed the Indians that Mr. McDonald
Barrister, of Broadview had written to the Department making inquiries on the
Indians behalf with regard to the terms of Cowessess surrender and desiring
explanations in connection with the statements of their account as furnished by the
Department to the Indians who attended the delegation to Ottawa during the winter
of 1910–11.
...

Judging by the attitude of Alex Gaddie, it could be gathered that he was not
altogether satisfied with the explanation and that further explanations would be
called for.188

Millar’s suspicion that further explanations would be called for proved
correct, although he was no longer Indian Agent when the matter was raised
again in 1921.

Further Inquiry into Remuneration for the Surrender
Although Millar’s replacement, E. Taylor, noted on May 12, 1915, that “the
Indians knew that the Department would not make an agreement with anyone
concerning themselves or their belongings which would be to their
disadvantage,”189 these words may have reflected a recognition of his duty
more than the actual level of trust that the Indians had in the department. On
April 22, 1921, G.C. Neff, a barrister from Grenfell, Saskatchewan, wrote to

187 J.D. McLean, Assistant Deputy and Secretary, DIA, to M. Millar, Indian Agent, June 19, 1911, with attached
statement, LAC, RG 10, vol. 4053, file 379203-1 (ICC Exhibit 6, pp.  317–19).

188 Broadview Area Minute Book, Reserve No. 73 – Crooked Lake Agency, Minutes of Council, September 28,
1911 (ICC Exhibit 1, pp. 87–88).

189 Broadview Area Minute Book, Reserve No. 73 – Crooked Lake Agency, Minutes of Council, May 12, 1915 (ICC
Exhibit 1, p. 98).
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the department requesting a further accounting of the Cowessess Band’s land
sale proceeds:

The writer has been interviewed on behalf of the Indian Council of Cowessess
Reserve ... relative to certain matters pertaining to Indian affairs and welfare. 
...

... you will find enclosed in this letter a memorandum setting out the
information these Indians require ...190 

The enclosed memorandum included the following point regarding the land-
sale proceeds: 

III. What is the amount of the capital account to the credit of the Indians from the
sale of land?

(1) A statement showing how all monies received by the Department derived
from the sale of lands have been expended.

NOTE: – These Indians are dissatisfied with the amount of interest they are
receiving from the sale of land; they claim that at the time they were persuaded to
surrender tha [sic] land, promises were made that they would each receive in the
neighborhood of Fifty Dollars per head per year.191

There is no further evidence on record with regard to this request. It was
made soon after the conclusion of the 10-year period during which all the
land-sale payments were to be completed, although fewer than half had
actually been paid.192 Neither is there any other reference on record to the
understanding of the band members that they would receive $50 per person
annually.

190 Transcript, April 22, 1921, G.C. Neff, barrister, to DIA, with extract from memorandum (ICC Exhibit 6, p. 320).
191 Transcript, April 22, 1921 G.C. Neff, barrister, to DIA, with extract from memorandum (ICC Exhibit 6, p. 320).
192 Public History Inc., “Cowessess First Nation Land Sales Claim, 1907 Surrender, Draft Historical Report,”

prepared for the Federation of Saskatchewan Indian Nations, October 14, 2000, p. 22 (ICC Exhibit 7, p. 22).
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APPENDIX B
CHRONOLOGY

COWESSESS FIRST NATION: 1907 SURRENDER PHASE II INQUIRY

1 Planning conference: Regina, January 16, 2003

2 Written legal submissions:

• Written Submissions on Behalf of the Cowessess First Nation, 
June 30, 2004

• Written Submissions on Behalf of the Government of Canada, 
August 6, 2004

• Rebuttal Submission on Behalf of the Cowessess First Nation, 
August 18, 2004

3 Oral legal submissions: Regina, September 21, 2004

4 Content of formal record:

• Exhibits 1–11 tendered during the inquiry, including the docu-
ment collection, with annotated index

• transcript of oral session (1 volume)

The report of the Commission and letter of transmittal to the
parties will complete the formal record of this inquiry.
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SUMMARY

KLUANE FIRST NATION
KLUANE NATIONAL PARK AND 

KLUANE GAME SANCTUARY INQUIRY
Yukon

The report may be cited as Indian Claims Commission, Kluane First Nation: Kluane 
National Park and Kluane Game Sanctuary Inquiry (Ottawa, February 2007), 

reported (2008) 21 ICCP 535

This summary is intended for research purposes only.
For a complete account of the inquiry, the reader should refer to 

the published report. 

Panel: Commissioner A.C. Holman, Commissioner S.G. Purdy

Mandate of Indian Claims Commission – Aboriginal Title; Specific Claims 
Policy – Comprehensive Claim – Indian Land; Park – Indian Land; Fiduciary Duty 

– Indian Land – Consultation – Compensation; Yukon

THE SPECIFIC CLAIM
The Kluane First Nation submitted a specific claim to the Department of Indian Affairs
and Northern Development (DIAND) in October 1996, alleging that Canada breached
its fiduciary obligations to it by establishing the Kluane Game Sanctuary and, later, the
Kluane National Park and by denying it access to its traditional territory in these areas.
In March 1999, DIAND rejected the claim on the grounds that the claim was based on
the assertion of unextinguished native or aboriginal title. The First Nation requested
that the Indian Claims Commission (ICC) convene an inquiry into the claim, and the
ICC accepted the claim for inquiry in October 1999. In February 2000, Canada
requested a hearing to address whether the ICC had the mandate to inquire into the
Kluane claim. The ICC received written submissions from the parties and conducted a
hearing in September 2000. In December 2000, the ICC ruled that the subject matter
of the Kluane claim fell within the scope of the Specific Claims Policy and, therefore,
the ICC had the mandate to inquire into the claim: see (2003) 16 ICCP 75. The ICC
conducted a community session in February 2002. Prior to completing the ICC inquiry,
the subject of this inquiry was resolved by the Kluane First Nation Final and Self-
Government Agreements, which came into effect in February 2004.
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BACKGROUND
Traditionally, the Kluane people covered hundreds of square kilometres in their
seasonal round of hunting, fishing, and trapping, and, from time immemorial, a part
of this traditional territory has included the land between the Slims River and the
White River in what is now the Yukon Territory of Canada. The area was not included
in any of the numbered treaties (1 to 11). The discovery of gold in the area in 1903
and the construction of the Alaska Highway in 1942 significantly changed the
traditional lifestyle of the Kluane people. To protect and conserve the unique wildlife
in the area, the 1938 Yukon Game Ordinance was amended in 1943 to establish the
Kluane Game Sanctuary, with the Alaska Highway as its northern boundary. The area
was proclaimed as a National Park in 1972. Until 1983, no one, including the Kluane
people, was allowed to hunt within the limits of the Game Sanctuary or Park except by
special permit to alleviate hardship within the Kluane community. In 1983, the Yukon
Court of Appeal acquitted two Kluane hunters on the grounds that the prohibition
against hunting in the sanctuary did not apply to Indians hunting for food.

ISSUES
Did the Kluane First Nation specific claim fall within the Specific Claims Policy? Did
Canada owe an outstanding legal obligation in respect of breaches of fiduciary duty to
the Kluane First Nation? Were the Kluane park lands “Indian lands” within the
meaning of the Specific Claims Policy and the common law? Did Canada breach an
obligation by failing to consult with the Kluane First Nation in the establishment of the
Park and Game Sanctuary or by failing to disallow the Yukon Government legislation
establishing the Kluane Game Sanctuary? Did Canada breach a fiduciary obligation by
failing to compensate the Kluane First Nation?

OUTCOME
The ICC made no findings. Prior to completion of the inquiry, the subject of the
inquiry was resolved by the completion of the Kluane First Nation Final and Self-
Government Agreements in February 2004.

REFERENCES 
In addition to the various sources noted below, ICC inquiries depend on a base of
oral and documentary research, often including maps, plans, and photographs, that
is fully referenced in the report.

Cases Referred To 
Delgamuukw v. British Columbia, [1997] 3 SCR 1010; R. v. Michel, [1984]
1 CNLR 157.
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Treaties and Statutes Referred To 
Rupert’s Land and North-Western Territory Order, June 23, 1870; Yukon Territory
Act, SC 1898; Yukon Game Ordinance, May 2, 1938, amended April 1943; Yukon
Game Ordinance, July 17, 1947.

Other Sources Referred To
DIAND, Outstanding Business: A Native Claims Policy – Specific Claims (Ottawa:
Minister of Supply and Services, 1982), reprinted in (1994) 1 ICCP 171–85; Luigi
Zanasi, “Kluane National Park and Reserve Economic Impact Study: Economic
History of the Kluane Region Background Paper,” March 3, 2005; “Alcan Highway:
A Brief History of the Alaska Highway,” in Bill Surface, The “Surface” of Alaska, 1996.

COUNSEL, PARTIES, INTERVENORS
D. Joe for Kluane First Nation; J. A. Hutchinson for the Government of Canada;
J.B. Edmond to the Indian Claims Commission.
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PART I

INTRODUCTION

BACKGROUND TO THE INQUIRY
This report outlines an Indian Claims Commission (ICC) Inquiry that
concluded when the claimant, the Kluane First Nation, withdrew its claim
because it had reached a settlement with Canada through comprehensive
claim negotiations.

The people of the Kluane First Nation (formerly the Burwash Indian Band)
are of Athapascan ancestry and belong to the Southern Tutchone linguistic
group. For many generations, they have made their living in their traditional
territory surrounding Kluane Lake in the southwest corner of the Yukon
Territory, hunting caribou, moose, and sheep and fishing for whitefish, trout,
and dog salmon. (“Kluane” is the English derivative of the Southern Tutchone
name meaning “Big Whitefish Lake.”) There are approximately 200 Kluane
First Nation members, about half of whom live in Burwash Landing, a
community located on the Alaska Highway 284 kilometres (176 miles) west of
Whitehorse.1

On October 2, 1996, the Kluane First Nation submitted a claim to the
Specific Claims Branch of the Department of Indian Affairs alleging that
Canada breached its fiduciary obligations to it by establishing the Kluane
Game Sanctuary and, later, the Kluane National Park and by denying it access
to its traditional territory in these areas. On July 27, 1998, Chief Robert
Johnson clarified the claim, stating that it was supported by the decision of the
Supreme Court of Canada in Delgamuukw v. British Columbia.2 The claim
was rejected by a letter from the Director General of the Specific Claims
Branch dated March 25, 1999, on the grounds that the claim was “based on
the assertion of unextinguished native or aboriginal title” and fell outside the
Specific Claims Policy.3

1 Indian and Northern Affairs Canada (INAC), “Backgrounder, Kluane First Nation, Final and Self-Government
Agreements,” online: www.ainc-inac.gc.ca/nr/prs/s-d2003/0204bk_3.html (accessed November 3, 2005).

2 Delgamuukw v. British Columbia, [1997] 3 SCR 1010.
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The First Nation forwarded a copy of its claim submission to the Indian
Claims Commission on October 4, 1999, with a request that the Commission
convene an inquiry into the claim. The ICC reviewed and accepted the First
Nation’s request on October 27, 1999. Canada objected to the Commission
holding this inquiry, on the ground that the claim was not a “specific claim”
within the meaning of the Specific Claims Policy, and brought a mandate
challenge, in which the panel ruled that the subject matter of the claim was
within the Policy.4

MANDATE OF THE COMMISSION
The mandate of the Indian Claims Commission is set out in federal Orders in
Council providing the Commissioners with the authority to conduct public
inquiries into specific claims and to issue reports on “whether a claimant has
a valid claim for negotiation under the [Specific Claims] Policy where the
claim was already rejected by the Minister.”5 This Policy, outlined in the
Department of Indian Affairs and Northern Development’s 1982 booklet
entitled Outstanding Business: A Native Claims Policy – Specific Claims,
states that Canada will accept claims for negotiation where they disclose an
outstanding “lawful obligation” on the part of the federal government.6 The
term “lawful obligation” is defined in Outstanding Business as follows:

The government’s policy on specific claims is that it will recognize claims by Indian
bands which disclose an outstanding “lawful obligation,” i.e. an obligation derived
from the law on the part of the federal government.

A lawful obligation may arise in any of the following circumstances:
(i) The non-fulfillment of a treaty or agreement between Indians and the Crown.
(ii) A breach of an obligation arising out of the Indian Act or other statutes pertaining to

Indians and the regulations thereunder.
(iii) A breach of an obligation arising out of government administration of Indian funds or

other assets.
(iv) An illegal disposition of Indian land.7

3 Paul Cuillerier, Director General, Specific Claims Branch, to Chief Robert Johnson, Kluane First Nation, March
25, 1999, INAC file BW8260/YK503-C2 (ICC file 2111-2-1, vol. 1).

4 ICC, Kluane First Nation: Kluane Game Sanctuary and Kluane National Park Reserve Creation Claim
Inquiry – Interim Ruling (Ottawa, December 2000), reported (2003) 16 ICCP 75, see: Appendix A.

5 Commission issued September 1, 1992, pursuant to Order in Council PC 1992-1730, July 27, 1992, amending
the Commission issued to Chief Commissioner Harry S. LaForme on August 12, 1991, pursuant to Order in
Council PC 1991-1329, July 15, 1991.

6 Department of Indian Affairs and Northern Development (DIAND), Outstanding Business: A Native Claims
Policy – Specific Claims (Ottawa: Minister of Supply and Services, 1982), 20; reprinted in (1994) 1 Indian
Claims Commission Proceedings (ICCP) 171–85 (hereafter Outstanding Business).

7 Outstanding Business, 20; reprinted in (1994) 1 ICCP 179–80.
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PART II

HISTORICAL BACKGROUND

The people of the Kluane First Nation are descended from the Copper Indians
who, according to oral tradition and archaeological studies, migrated from
northern Asia to the Yukon around 11,000 BC. (Anglican priests in the Yukon
Diocese in the early 1900s noted that “many of their ordinary words such as
those for fire and water are the same as in the dialects of Northern China.”)8

Traditionally, the Kluane people covered hundreds of square kilometres in
their seasonal round of hunting, fishing, and trapping, and from time
immemorial a part of this traditional territory has included the land south of
the Alaska Highway from where the highway crosses the Slims River to the
White River.9

The area now called the Yukon Territory was part of the “North Western
Territory”  that was transferred to the Dominion of Canada by British Imperial
Order on July 23, 1870. From that date, the Parliament of Canada had “full
power and Authority to legislate for the future welfare and good government of
the said Territory,”10 specifically including the settlement of native claims. In
1898, the Yukon Territory was established as a separate territory with an
executive council, but administered under federal authority.11 In the 1940s, the
Yukon was governed by a controller, appointed by and reporting to the federal
government, plus a three-member elected council. It had no authority over
natural resources except wildlife. In 1951, there were five elected councillors,
but they had no control over the federally appointed chief executive officer (now
called “Commissioner”) who ran the territorial civil service and reported
directly to Ottawa. It was not until 1979 that power was transferred from the
commissioner to the leader of the majority group in the Council.

8 Report from the Dioceses of Yukon, July 1908, Yukon Archives, Anglican Church, New Series, file 3
(ICC Exhibit 1, p. 21).

9 Dave Joe, Legal Counsel, “Specific Claim for the Kluane First Nation,” October 2, 1996, p. 1 (ICC Exhibit 2a,
p. 1).

10 Rupert’s Land and North-Western Territory Order, June 23, 1870 (ICC Exhibit 9).
11 Yukon Territory Act, SC 1898, c. 6.

!ICCP.21_reports.book  Page 545  Tuesday, December 9, 2008  2:54 PM



INDIAN CLAIMS COMMISSION PROCEEDINGS

546

St

E l i a s
M

o
u

n
t a i n

s
Kluane

Burwash

Landing

WHITEHORSE

H
ain

es
R

o
ad

A
laska

H
ig

h
w

ay
Kluane

Lake

K
lu

a
n

e

e
v

R
i

r

A
ls

ek
River

D
o
n

je
k

R
iv

er
S

li

ms R.

Y
u

k
on

R
iver

White River

J
a

r
v

is
R

iv
er

S
t

C
la

ir
C

r
ee

k

C
on

gdon Ck

W
olverine

C
k

Kluane

National Park

Kluane Game

Sanctuary

A
LA

S
K
A

(U
S
A
)

Y
U
K
O
N

T
E
R
R
IT

O
R
Y

B
R

IT
IS

H
C

O
L

U
M

B
IA

A
L

A
S

K
A

(U
S

A
)

YUKON
TERRITORY

BRITISH
COLUM

BIA

1

1

Whitehorse

British

Columbia

Yukon

Alaska

NWT

Alaska

Kluane

Claim Area MapMap 1

!ICCP.21_reports.book  Page 546  Tuesday, December 9, 2008  2:54 PM



547

KLUANE FIRST NATION – KLUANE PARK AND KLUANE GAME SANCTUARY INQUIRY

Non-native explorers, fur traders, and missionaries began arriving in
various parts of the Yukon territory in the mid-1700s, and trapping and
trading were gradually incorporated into the seasonal round of the various
First Nations in the area. In 1897–98, gold was discovered in the Klondike,
and hundreds of men and women trekked into the North, hoping to make
their fortunes. In 1902, Jim Boss (Hunde-aelth), the hereditary Chief of the
Southern Yukon Indian Tribes, asked a lawyer in Whitehorse to write to the
Superintendent General of Indian Affairs “respecting the rights of the Yukon
Indians to compensation because of the taking possession of their lands and
hunting grounds by white people.” He stated that, since the arrival of the white
man, the Indians had been starving because they could not get enough game
for their survival, and he estimated that the native population had gone from
“several thousand to less than one thousand” in eight years.12 In response to
this letter, the Department of Indian Affairs immediately instructed the North-
West Mounted Police to “issue necessary assistance for the relief of destitute
Indians in the Yukon territory, and to also render medical assistance when
necessary.”13 Nothing, however, was offered in compensation and no treaty
negotiations were contemplated. In fact, until the 1980s, there was no action
to deal with the Yukon Indians’ Aboriginal title.

In July 1903, the first payable gold in the Kluane district was found on a
tributary of the Jarvis River, setting off a gold rush in that area that lasted for
approximately two years.14 To supply the influx of prospectors, the brothers
Eugene and Louis Jacquot established a trading post in 1904 at what is now
Burwash Landing, about six miles from one of the traditional native summer
fishing camps located on the west shore of Kluane Lake. The “rush” faded
quickly, but the Jacquots remained and established themselves as big-game
outfitters, attracting rich trophy hunters from the United States and elsewhere.
For some time, the Kluane people maintained the nearby fish camp as a base
camp and continued in their seasonal round through their traditional lands.
The Jacquots’ trading post made their lives easier because they no longer had
to go to Fort Selkirk or Coffee Creek on the Yukon River for supplies, and
some of them earned extra money as guides or cooks on the outfitters’
hunting trips. It was not until the 1930s, however, when the Roman Catholic

12 T.W. Jackson, Barrister, Whitehorse, to the Superintendent General of Indian Affairs, January 13, 1902, Library
and Archives Canada (LAC), RG 10, vol. 4037, file 317050 (ICC Exhibit 1, pp. 1–2).

13 S. Stewart, Assistant Secretary, Department of Indian Affairs, to Frank Pedley, Deputy Superintendent General of
Indian Affairs, October 19, 1904, LAC, RG 10, vol. 4037, file 317050 (ICC Exhibit 1, p. 8).

14 Luigi Zanasi, economist, Inukshuk Planning and Development, “Kluane National Park and Reserve Economic
Impact Study: Economic History of the Kluane Region Background Paper,” March 3, 2005, online: 
http://www.yukonomics.ca/reports/kluane/KNP_EIA_Background_3_Econ_History.pdf (accessed
November 11, 2005).
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Church established a small mission and school at Burwash Landing for the
Indians, that the people began to settle in more permanent homes in that
community.15

THE ALASKA (OR ALCAN) HIGHWAY, 1942
The United States had proposed a road to Alaska as early as 1930, but it was
the bombing of Pearl Harbor in December 1941, the resulting war with Japan,
and the perception that Alaska was vulnerable to Japanese invasion that made
such a road a military priority. Within about nine months of the United States’
entry into World War II, some 10,000 men from the U.S. Army Corps of
Engineers and more than 7,500 civilian workers completed a rough but
passable road from Dawson Creek, British Columbia, to Fairbanks, Alaska – a
total of 2,457 kilometres (1,520 miles).16 

Until the Alaska Highway was built, Burwash Landing was  remote and
difficult to access, the primary transportation route in the Yukon up to that
point being the Yukon River. Opening up the area had a major impact on the
resident Indians, and the changes were not usually beneficial:

The impact of the highway construction boom on First Nation peoples was largely
negative. Although some took up the high paying work available on the project, the
economic gains were dwarfed by the negative social and environmental impacts
that resulted. ...

Instead of the traditional pattern of following resource availability, First Nation
people altered their seasonal activities to take on support jobs for the construction
of the highways.17

The influx of thousands of new people resulted in social disruption, increased
drinking and violence, a series of epidemics, and a greater demand on game.
There were several reports about construction workers’ excessive slaughter of
animals and waste of meat. The simple addition of  a large number of people
in a short time could have but a negative effect on the big-game population,
whether the animals were being hunted for food or for sport.

15 ICC Transcript, February 7, 2002 (ICC Exhibit 5A, vol. II, p. 129, Robin Bradasch); Dave Joe, Legal Counsel,
“Specific Claim for the Kluane First Nation,” October 2, 1996, p. 2 (ICC Exhibit 2a).

16 “Alcan Highway: A Brief History of the Alaska Highway,” in Bill Surface, The “Surface” of Alaska, 1996, online:
www.esu11.k12.ne.us/projects/alaska/alcan.html (accessed November 13, 2005).

17 Luigi Zanasi, economist, Inukshuk Planning and Development, “Kluane National Park and Reserve Economic
Impact Study: Economic History of the Kluane Region Background Paper,” March 3, 2005, p. 10, online: 
http:.//www.yukonomics.ca/reports/kluane/KNP_EIA_Background_3_Econ_History.PDF (accessed November 11,
2005).
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BOUNDARIES OF KLUANE NATIONAL PARK AND KLUANE GAME 
SANCTUARY, 1943–72

On July 20, 1942, Harold Ickes, the United States Secretary of the Interior,
wrote to Canada’s Minister of Mines and Resources to outline the Americans’
plan to establish a temporary 34 kilometre (20-mile) conservation zone on
either side of the highway in Alaska, an area where development would be
regulated and hunting controlled. In this letter, Ickes pointed out that “the
Canadian-Alaskan Highway will touch, or make fairly accessible, several fine
areas within the British Columbia–Yukon wilderness. ... West of Whitehorse,
from Kluane Lake to the Alaska boundary, are the highest mountains in
Canada and some of its most famous wildlife.”18 

When forwarding this letter to the Yukon authorities, the Director of the
federal Lands, Parks and Forests Branch instructed them to consult with the
Liaison Officer for the highway project regarding which type of protected
reservation should be made in the Yukon. He listed the different types of
protections available:

1 The National Park, which is administered under the National Parks
Act and Regulations (copy enclosed). You will notice that in the
National Parks Act and Regulations there is no provision for the
development of the mineral or forest resources for industrial
purposes. There is no hunting and trapping, excepting only in one
park – Wood Buffalo Park, where a considerable number of natives
and half-breeds were at the time the park was established.

2 The Game Sanctuary – such as the Thelon Sanctuary in the Northwest
Territories. (See Northwest Game Regulations enclosed). No one can
enter such a sanctuary without a permit.

3 A Native Game Preserve (See Northwest Game Regulations). In such
an area the only people, other than natives, who can hunt and trap
are those who were established in the area at the time it was cre-
ated.19

In August 1942, federal and territorial officials met to consider these
options. Admitting that they did not have all the information needed to make a
final decision, they were inclined to agree that only the area in the Kluane

18 Harold Ickes, Secretary of the Interior, Washington, to T.A. Crerar, Minister of Mines and Resources, Ottawa,
July 20, 1942, LAC, RG 85, vol. 13990, file 406-11, pt 1 (ICC Exhibit 1, pp. 25–26).

19 R.A. Gibson, Director, Lands, Parks and Forests Branch, Department  of Mines and Resources, Ottawa, to G.A.
Jeckell, Controller of Yukon Territory, July 29, 1942, LAC, RG 85, vol. 1390, file 406-11, pt 1 (ICC Exhibit 1, p. 27).

!ICCP.21_reports.book  Page 549  Tuesday, December 9, 2008  2:54 PM



INDIAN CLAIMS COMMISSION PROCEEDINGS

550

Lake / St Elias Mountain range was sufficiently exceptional to be considered
for national park purposes, and that no game sanctuaries were necessary
except for some small areas in British Columbia.20 In October 1942, the
Advisory Board on Wild Life Protection, which included bureaucrats from
both the territorial and federal governments, recommended the establishment
of a national park in the Kluane district; until that could be done, “the
Controller and Council of the Yukon Territory should be requested to
establish the aforesaid area as a game sanctuary without delay, so as to
preserve its exceptional game population in spite of its having been made
suddenly accessible.”21 

In the next few months there was considerable discussion about whether
to include Kluane Lake in the reserved area. Those in favour sited its potential
for tourism and recreation, while those against spoke of the interests of local
miners and outfitters. The former prevailed, and, when Order in Council PC
11142 was issued on December 8, 1942, the 4,100 hectares (10,130 acres)
reserved “from entry or other disposal in order that it may be available in its
present condition for establishment as a National Park” included all the area
to the north bank of Kluane Lake.22

To protect and conserve the unique wildlife until an act of Parliament
would actually create the park, the Yukon Game Ordinance (May 2, 1938)
was amended in April 1943 to establish the Kluane Game Sanctuary, with
boundaries identical to those of the proposed national park, including Kluane
Lake. The game ordinance was further amended on July 7, 1943, to restrict
hunting for 1.6 kilometres (one mile) on either side of the Alaska Highway for
the entire length of the road, not just in the area of the park reservation:

(2)No person shall hunt, trap, kill, shoot at, wound, injure, or molest in any
manner any wild life within an area extending a distance of one mile on either side
of the centre line of the Alaska Highway.23

The inclusion of Kluane Lake within the park boundaries was unpopular.
Immediately, there was a call to have the lake excluded from the reserved area
on the basis that it was “too large for small boats” and the water was “cold

20 C.K. LeCapelain, Liaison Officer, Whitehorse, to R.A. Gibson, Director, Lands, Parks and Forests Branch,
Ottawa,  September 1, 1942, LAC , RG 85, vol. 1390, file 406-11, pt 1 (ICC Exhibit 1, pp. 29–30).

21 [Minutes of meeting of the Advisory Board on Wild Life Protection, October 20, 1942], attached to letter,
Hoyes Lloyd, Secretary, to E.M. Dennis (for R.A. Gibson, Director, Lands, Parks and Forests Branch, Ottawa),
October 23, 1942, LAC, RG 85, vol. 1390, file 406-11, pt 1 (ICC Exhibit 1, p. 59).

22 Order in Council PC 11142, December 8, 1942, LAC, RG 85, vol. 1390, file 406-11, pt 1 (ICC Exhibit 1,
pp. 69–70).

23 Special Game Regulations, July 7, 1943, LAC, RG 85, vol. 1390, file 406-11, pt 1 (ICC Exhibit 1, p. 85).
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and dangerous,”24 so had little value for tourism. In addition, the point was
made that the area was valuable for mineral development and important to
“guides, outfitters, sportsmen and others who have been established for many
years in one particular area.”25 On September 15, 1944, Order in Council PC
7101 amended the boundaries of the area reserved for the park “by deleting
therefrom Kluane Lake and the mineralized area along the Alaska Highway
and the White River and to include in the area the land in the Yukon Territory
lying south of the Alaska Highway and between the Alsek River and the Haines
Road.”26 This amendment effectively moved the boundary about 17
kilometres (10 miles) south of the road.

In the amended description, the northern boundary of the park between
Congdon Creek and White River was just a line on a map. There was no
natural physical boundary and, in that particular terrain, it was impossible to
survey and mark out a distinctive line. As a result, it was difficult for either
hunters or game wardens to know where hunting was legal and where it was
not.27 Officials in Ottawa were not inclined to request another Order in
Council to redefine the boundaries.  Instead, they suggested that Yukon
officials increase the area of the game sanctuary so that the restricted hunting
zone had a physical boundary:

However, it has occurred to me that the Yukon Game Ordinance could again be
amended to readjust the boundaries of the Kluane Game Sanctuary so that the
portion lying between Congdon Creek and the White River would be of a natural,
physical and easily recognizable character such as the right of way of the Alaska
Highway. Whereas, it is convenient to have the same boundaries for both the
Kluane Park Reserve and the Kluane Game Sanctuary, it is not considered
imperative that they should coincide.28

The territorial government complied and, without any local consultation,
amended the Yukon Game Ordinance on April 26, 1946, so that the Game
Sanctuary ran to the Haines Highway in the east and the Alaska Highway in the
north.29 Four months later, on August 27, the amendment was disallowed by

24 Controller, National Parks Bureau, Ottawa, to R.A. Gibson, Director, Lands, Parks and Forests Branch, Ottawa,
September 30, 1943, LAC, RG 85, vol. 1390, file 406-11, pt 1 (ICC Exhibit 1, p. 94).

25 R.A. Gibson, Director, Lands, Parks and Forests Branch, to G.A. Jeckell, Controller, Yukon Territory, June 28,
1944, LAC, RG 85, vol. 1390, file 406-11, pt 1 (ICC Exhibit 1, p. 148).

26 Order in Council PC 7101, September 15, 1944, LAC, RG 85, vol. 1390, file 406-11, pt 1 (ICC Exhibit 1,
pp. 152–53).

27 G.A. Jeckell, Controller of Yukon Territory, Dawson, to R.A. Gibson, Director, Parks and Forests Branch,
Ottawa, November 27, 1945, LAC, RG 85, vol. 1390, file 406-11, pt 1 (ICC Exhibit 1, pp. 157–59).

28 R.A. Gibson, Director, Lands, Parks and Forests Branch, Ottawa, to G.A. Jeckell, Controller, Yukon Territory,
Dawson, December 8, 1945, LAC, RG 85, vol. 1390, file 406-11, pt 1 (ICC Exhibit 1, pp. 160–61).

29 Yukon, Bill 5, “An Ordinance to Amend the Yukon Game Ordinance,” April 26, 1946, LAC, RG 85, vol. 1390,
file 406-11, pt 1 (ICC Exhibit 1, pp. 162–64).
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federal Order in Council after guides, outfitters, and the Indians of Burwash
Landing complained and protested this change.30 Nothing, however, was done
to address the root problem of patrolling an area with no natural boundary. It
soon became obvious that the distance from the road also made it easy for
hunters to go into the actual park, with little fear of being caught – a situation
that Louis Jacquot apparently took advantage of:

This area which was cut out of the original park is not particularly good game
county, particularly now, but it enables Jacquot to take his trophy hunters
practically anywhere he likes in the park as long as no government authority is
equipped with horses to follow him.31

After much discussion, the July 17, 1947, Yukon Game Ordinance included a
provision that, effective October 15, 1949, “the boundaries of the Kluane
Game Sanctuary shall be extended to include the ten mile strip lying south and
west of the Alaska Highway and the five mile strip south of the White River.”32

The Alaska Highway was once again the northern boundary of the game
sanctuary. These boundaries remained the same when the Kluane National
Park was officially proclaimed in January 1972.

NATIVE HUNTING AND TRAPPING IN THE GAME SANCTUARY AND THE 
NATIONAL PARK

When the American government first proposed the conservation corridor
along the Alaska Highway in 1942, British Columbia officials stated that they
needed time to conduct further studies on how a game preserve would affect
the local population, including Indians, before it could make a decision:

Were a game reserve to be established as suggested by Mr. Ickes without
investigating local conditions, there is likelihood that the Indians and white
trappers and miners, in addition to loss of means of livelihood, would be deprived
of a source of food supply. I do not think, under the circumstances, that any steps
should be taken in this connection without first having a proper investigation made
in order to obtain definite information as to the conditions prevailing in that
region, and the possible effect of such reservations.33

30 Order in Council PC 3518, August 27, 1946, LAC, 85, vol. 1390, file 406-11, pt 1A (ICC Exhibit 1, p. 181).
31 Hugh S. Bostock, Geological Survey, Department of Mines and Resources, Ottawa, to R.A. Gibson, Director,

Lands, Parks and Forest, Ottawa, November 26, 1946, LAC, RG 85, vol. 1390, file 406-11, pt 1A (ICC Exhibit 1,
p. 186).

32 Yukon Game Ordinance, July 17, 1947, sec. 80(2), LAC, RG 85, vol. 1390, file 406-11, pt 1A (ICC Exhibit 1,
p. 216).

33 A. Wells Gray, Minister of Lands, Government of British Columbia, Victoria, to Thomas A. Crerar, Minister of
Mines and Resources, Ottawa, September 16, 1942, LAC, RG 85, vol. 1390, file 406-11, pt 1 (ICC Exhibit 1,
p. 44).
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The Minister of  Mines and Resources responded to that letter by referencing
native game preserves in the Northwest Territories and agreeing that “Indians
and others already established in the district through which the Canadian-
Alaskan Military Highway is located should be protected in the matter of their
source of livelihood.”34

When the proposed Kluane park and game sanctuary boundaries were
discussed in that same year, however, there was no extensive public
consultation, and the effect of the reserves on the social and economic life of
the resident native population was hardly considered. Although English was
not generally spoken by the Kluane people at the time, the records show that
at least one Kluane resident, Jimmy Joe, knew English and would have been a
valuable source of information:

Jimmy Joe of Kluane Lake, was our guide to the upper Donjek and White River
area. His father, Copper Joe, who died in 1943, was a grown man when the change
from bows to guns was completed, and before his death he often made copper
knives for the tourist trade. Jimmy learned English by himself, and can read fairly
complicated stuff. A few years ago he bought the first truck to operate on the tote-
road from Kluane to Whitehorse and put the teamsters out of business.35

No officials asked Jimmy Joe or, according to the elders, any other Kluane
people for their suggestions. It is not even known whether they spoke to the
Jacquot brothers, although their long-time trading and outfitting interests
were considered. Jean Jacquot’s son Hank, who had been born in 1934,
testified at the ICC community session that nobody consulted his father about
the park, which, in fact, he opposed.36

Instead, officials asked G.A. Jeckell, the Controller of the Yukon Territorial
Government. In October 1942, Mr. Jeckell stated that no Indians were
“regularly resident” within the proposed park boundaries and that they
seldom hunted there:

When Mr. Jeckell was asked about Indians, half-breeds, and squatters in the
vicinity of Burwash Landing, which is on the west side of Kluane Lake, in the area
proposed for establishment of a National Park, he replied that at times there are a
number of such people there, but that it is not their fixed abode. He said that these
people are a nomadic population that visit Burwash Landing from time to time,
chiefly for the purpose of trade. They seldom go or hunt southwest of Burwash

34 Thomas A. Crerar, Minister of Mines and Resources, to  A. Wells Gray, Minister of Lands, British Columbia,
September 25, 1942, LAC, RG 85, vol. 1390, file 406-11, pt 1 (ICC Exhibit 1, p. 46).

35 Dr C.H.D. Clarke, “Biological Reconnaissance of the Alaska Military Highway with Particular Reference to the
Yukon Territory and the Proposed National Park Therein,” January 1944 (ICC Exhibit 1, p. 110).

36 ICC Transcript, February 7, 2002 (ICC Exhibit 5a, vol. II, p. 243, Hank Jacquot).
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Landing. The areas in which they chiefly hunt lie northeast of Kluane Lake. These
people often go northeast to Carmack and Selkirk and trade there. There are no
Indians regularly resident in the big game country proposed for inclusion in a
National Park.37

The Order in Council in December 1942 which reserved the area for a
proposed park stated that the region “contains very little alienated land.”38

In June 1946, after the Alaska Highway was declared to be the northern
boundary of the game sanctuary and hunting had also been prohibited for 1.6
kilometres (one mile) north of the highway, the Indians of Burwash Landing
and their missionary, Father Morisset, sent a petition to their Indian Agent at
Dawson City, stating that they did indeed hunt south of the highway and that
hunting elsewhere imposed considerable hardship on them:

As you are aware, those who have proposed this park or sanctuary have taken with
it’s [sic] limits all of our village as well as the part of our territory more easily
reached and where the game is more abundant, that is to say, the territory situated
on the western side of the Alaskan Highway and one mile on the northern side.
...

We most firmly protest against these conditions forced upon us. For we are
thus deprived of our means of subsistence and development; we, the natives of this
country, are being driven away like a pack of useless dogs.

In the portion of our territory not included in the limits of the park or
sanctuary, it may be possible to live for a time without starving; but on considering
the difficulty of transportation in some seasons, the scarcity of game in that district,
and also the distance from the village, the store, the mission and the school for our
children, one must admit that such a solution would be disastrous for us.39

The Burwash Landing Indians knew that the Indians who had lived  in Wood
Buffalo National Park before its boundaries were fixed were allowed to hunt
and trap in the park. Now they asked that a similar provision be made for
them at Kluane.40

Although Order in Council PC 3518 disallowed the changes to the
sanctuary boundaries, two of its clauses admitted that the Indians did hunt in

37 Attachment to letter of October 23, 1942, Hoyes Lloyd, Secretary, Advisory Board on Wild Life Protection,
Lands, Parks and Forests Branch, Ottawa, to F.M. Dennis, for R.A. Gibson, Directory, Lands, Parks and Forests
Branch, Ottawa, LAC, RG 85, vol. 1390, file 406-11, pt 1 (ICC Exhibit 1, p. 59).

38 Order in Council PC 11142, December 8, 1942, LAC, RG 85, vol. 1390, file 406-11, pt 1 (ICC Exhibit 1, p. 69).
39 Rev. Fr.  E. Morisset, OMI, and 16 Indians from Burwash Landing to J.E. Gibben, Indian Agent, Yukon Agency,

Dawson City, June 23, 1946, LAC, RG 85, vol. 1390, file 406-11, pt 1A (ICC Exhibit 1, p. 165).
40 Rev. Fr.  E. Morisset, OMI, and 16 Indians from Burwash Landing to J.E. Gibben, Indian Agent, Yukon Agency,

Dawson City, June 23, 1946, LAC, RG 85, vol. 1390, file 406-11, pt 1A (ICC Exhibit 1, pp. 165–67).
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the area and that there was confusion as to whether the various territorial
ordinances applied to Indians:

Whereas by an Ordinance amending the Yukon Game Ordinance passed in the
1946 Session of the Yukon Council ... a certain area in the Yukon Territory between
the area reserved for consideration as a national Park and the Alaska Highway was
created a game sanctuary; 

And

Whereas the Indians who hunted in this particular area are now in doubt as to
whether they have the right to continue their hunting operations there and the
wording of the Ordinance does not make this clear;41

F.H.R. Jackson, a forest engineer with the Department of Mines and Resources
in Whitehorse, and Hugh S. Bostock, an employee with the Geological Survey
in Ottawa, immediately protested this admission. Mr Jackson reported that the
Indians did not regularly hunt in the 16 kilometre (10-mile) strip between the
highway and the boundaries of the proposed park, and, although there was an
area within the proposed park itself that they favoured, they respected the law
and did not hunt there. He had had no direct complaints from them, he stated,
but if there was indeed hardship, a strictly regulated permit system might be
put in place:

The ten mile strip between this boundary and the Alaska Highway, I understand, is
not looked upon as good hunting country by the Indians and therefore does not
include their former hunting grounds which is contrary to the text of the Order in
Council P.C. 3518. The area most abundant in game and favoured by Indians and
big game outfitters alike is that which lies west of the Donjek River between
Wolverine, St Clair and Harris Creeks, all well within the present Sanctuary. Since
the inclusion of this area within the Sanctuary, the Indians, as far as I know, have
respected the law and refrained from hunting in that section. Also since the
Sanctuary was first created in 1943 no direct complaint has been received by the
Territorial Agent or, as far as I can ascertain, by the R.C.M. Police from any Indians
regarding the curtailment of their hunting activities in that area.

...

... Furthermore from 1943 to 1945 this ten mile strip was included within the
Sanctuary during which time no question was raised as to the Indians’ hunting
rights in that area....

...

41 Order in Council PC 3518, August 27, 1946, LAC, RG 85, vol. 1390, file 406-11, pt 1A (ICC Exhibit 1, p. 181).
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... If the creating of the Sanctuary has actually proven a hardship on Indians who
formerly hunted there then I would suggest that they be allowed to obtain meat
sufficient for their own needs from within the area but under a permit system
whereby a check can be maintained on their movements and the amount of game
killed.42

Mr Jackson did not indicate his source of information about the hunting
patterns of the Indians. 

Mr Bostock had camped near Burwash Landing in 1945, and his
conversations with Eugene Jacquot convinced him that the big game had to be
protected from Jacquot’s trophy hunters. Bostock said little about the Indians
except that he “believe[d] that before Jacquot came the Indians seldom
hunted in the park area south of the Highway so that establishment [of the
park] does not deprive them of a main hunting ground.”43 This statement of
belief is quoted on at least three occasions in subsequent correspondence
justifying the Alaska Highway as the northern boundary of the game sanctuary.

The Yukon Game Ordinance of July 17, 1947, which finally set the
northern boundary of the game sanctuary at the Alaska Highway, stipulated
that the ordinance applied to all Indians, “except as herein otherwise
provided,”44 and spelled out the limitations and consequences:

No person may hunt, trap, take, kill, shoot at, wound, injure, or molest any
game, or take, destroy, or molest the eggs or nests of birds in any game sanctuary
at any time of the year. The possession of game or the nests of eggs of birds by any
person within a game sanctuary shall be prima facie evidence of the guilt of such
person and the onus of proof to the contrary shall rest upon him.45

On August 21, 1949, Father Morisset once again asked the Department of
Indian Affairs to leave the 16 kilometre (10-mile) strip adjacent to the
highway open as a “preserve for the exclusive benefit of the native Indians of
this village.”46 He reported that most of the adults in the community were
women and that there were, in fact, only two men (Jimmy Joe and Sam
Johnson) hunting and providing meat for the community. They also worked
along the highway, and their jobs would be at stake if they had to go farther

42 F.H.R. Jackson, Forest Engineer, Lands, Parks and Forests Branch, Whitehorse, to R.A. Gibson, Director,
Lands, Parks and Forests Branch, Ottawa, September 12, 1946, LAC, RG 85, vol. 1390, file 406-11, pt 1A (ICC
Exhibit 1, pp. 182–83).

43 Hugh S. Bostock, Geological Survey, Ottawa, to R.A. Gibson, Director, Lands, Parks and Forests Branch,
Ottawa, November 28, 1946, LAC, RG 85, vol. 1390, file 406-11, pt 1A (ICC Exhibit 1, p. 186).

44 Yukon Game Ordinance, July 17, 1947, s. 66 (1) (ICC Exhibit 1, p. 211).
45 Yukon Game Ordinance, July 17, 1947, s. 80(3) (ICC Exhibit 1, p. 216).
46 Rev. Fr.  E. Morisset, OMI, Burwash Landing, to Richard J. Meek, Superintendent, Yukon Agency, Whitehorse,

August 21, 1949, LAC, RG 85, vol. 1390, file 406-11, pt 1A (ICC Exhibit 1, p. 221).
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afield for game. He added that “the area contained in the ten mile strip has
always been, even long before the construction of the highway, the normal
trapping and fishing country of the Burwash Indians, because of its natural
resources in game, fur and fish in their reach; and since there are fewer men
and more women self-supporting than before it has become a vital asset to
them.”47

The Indian Superintendent for the Yukon, Richard J. Meek, went to
Burwash Landing in March 1950. He reported that the Burwash Band at the
time had a population of 32, including six adult single women and four men,
and he stated that the whole Kluane Sanctuary, not just the 16 kilometre strip,
“was formerly used extensively for trapping and hunting by Indians of the
Champagne, Burwash and Snag Bands.”48 He advanced a proposal that an
area which the Burwash Indians claimed as their traditional ratting ground,
about 37 kilometres (22 miles) in length from Edith Creek to the White River,
and about 9 kilometres (5 miles) in depth from the Alaska Highway to the
Elias Mountains, be opened to destitute Indians to trap muskrat, but only
under supervision.49

A copy of this letter was sent to Father Morisset, who, in turn, sent his own
letters to the Department of Indian Affairs in Ottawa, with a copy to the local
Member of Parliament, to complain about the way the Indians were treated.
To the Department he wrote:

I wish to call your attention to the severe and undue hardships caused to the
Indians of this village by the recent inclusion of their traditional hunting and
trapping grounds in the forbidden area of the Kluane Game Sanctuary, and which
covers some ten thousand square miles.

As a result of the Regulations forced on them, the Indians had very little meat
last winter. (Mr. Meek sent out some three hundred pounds of beef from
Whitehorse.) They do not have any more hides from which to make moccasins and
bead work which is the main source of income to widows supporting families, also
many self-supporting women. All that is left is occasional woodcutting work even to
the women. That they do on a diet of rice, lard and flour since canned food is too
expensive and staple groceries very high in price. Also they are not sure to get even
woodcutting work in the future. At present they have no work as trapping muskrat
and beaver on their grounds is not allowed. On what are these Indians expected to
live on?

47 Rev. Fr.  E. Morisset, OMI, Burwash Landing, to Richard J. Meek, Superintendent, Indian Affairs Branch, Yukon
Agency, Whitehorse, August 21, 1949, LAC, RG 85, vol. 1390, file 406-11, pt 1A (ICC Exhibit 1, p. 221).

48 R.J. Meek, Superintendent, Indian Agency, Whitehorse, to Indian Affairs Branch, Ottawa, March 15, 1950,
LAC,  RG 10, vol. 6742, file 420-6-1-1 (ICC Exhibit 1, p. 222).

49 R J. Meek, Superintendent, Indian Agency, Whitehorse, to Indian Affairs Branch, Ottawa, March 15, 1950,
LAC, RG 10, vol. 6742, file 420-6-1-1 (ICC Exhibit 1, p. 222).
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An impartial inquiry would prove that the Indians have never killed in excess
of more than about fifteen moose, five mountain sheep, and two or three Osborn
Caribou per year in the area as now existing which comes to the immediate
boundary of the village. This is such a small number that it would not seriously
interfere with game preservation in the large sanctuary as at present constituted.

...
These Indians firmly protest against the unbearable living conditions being

imposed on them. With a little goodwill[,] ways could be found to safeguard their
rights and vital interests over the claimed area by restoring to them their trapping
and hunting ground as in previous years and, at the same time[,] protect the
breeding stocks of game and fur for future years.50

In April 1950, federal officials justified the sanctuary as the only means of
preserving the game, believing that, as their numbers increased within the
reserve, the animals would overflow into the surrounding areas. Despite this
decision, officials in Ottawa indicated a desire to find a solution for the Kluane
people, either through “a relaxing of the regulations concerned with the
Kluane Game Sanctuary in order that the Indians may retain their original
right to hunt game animals for food”51 or a compromise such as had been
reached in a similar situation in Quebec, where the area along a new highway
was “converted to what might be termed a native game refuge in which the
Indians were allowed to trap as freely as before the erection of the park but
where in return for this trapping privilege they promised full co-operation in
the program of rehabilitating the big game.”52

Officials in the Yukon did not agree. In June 1950, the Commissioner for
the Yukon reported that the Yukon Council had discussed the matter and
decided that the boundaries of the sanctuary should remain as they were and
that the area should remain closed to trapping and hunting for one to three
years.53 Richard J. Meek, the Indian Superintendent for the Yukon Agency,
was also opposed to making any concessions for Indian hunting or trapping
in the sanctuary. According to him, the Kluane people had left “their ancestral
home on the north arm of Kluane Lake” about forty years before to “squat” on
the land pre-empted by the Jacquot brothers. He added that the Indians had
passed up opportunities to fish and garden and that the “food problem due to
the closing of the ten-mile strip will not work any particular hardship on these

50 Rev. Fr.  E. Morisset, OMI, Burwash Landing, to Indian Affairs Branch, Ottawa, April 11, 1950, LAC, RG 85, vol.
1390, file 406-11, pt 1A (ICC Exhibit 1, pp. 223–24).

51 H.M. Jones, Superintendent, Welfare Services, Indian Affairs Branch, to R J. Meek, Superintendent, Indian
Agency, Whitehorse, May 5, 1950, LAC, RG 10, vol. 6742, file 420-6-1-1 (ICC Exhibit 1, p. 230).

52 Hugh R. Conn, Fur Supervisor, Indian Affairs Branch, Ottawa, to  R J. Meek, Superintendent, Indian Agency,
Whitehorse, May 22, 1950 [no file reference] (ICC Exhibit 1, p, 234).

53 J.E. Gibben, Commissioner of Yukon Territory, Dawson, to R.A. Gibson, Director, Development Services
Branch, Ottawa, June 19, 1950, LAC, RG 85, vol. 1390, file 406-11, pt 1A (ICC Exhibit 1, p. 239).
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Indians” because “there is an abundance of hunting ground to the north side
of Kluane Lake which has a reputation of being a good game country.” Meek
may have spoken to “senior members of the Band” (his reference to them is
only in relation to a proposal to move their community about a mile from
Burwash Landing), but his primary interviews were with federal civil servants
and Father Morisset. The only compromise that might be considered was “that
in a few years a limited number of animals might be shot under supervision or
some form of control.”54

Father Morisset and his Bishop continued to lobby on behalf of the Indians
to have the government give them hunting and trapping privileges in the
sanctuary, while territorial and federal officials headquartered in the Yukon
continued to oppose any change. The Commissioner of the Yukon Territorial
Government was “satisfied definitely that there is no local hardship”;55 the
Game Director and his assistant were “very strongly in favor of a rigid
enforcement of the preserve regulations”;56 and the Park Superintendent was
“naturally opposed to hunting in the Park.”57 Indian Agent Meek supported
these views:

(a) he observes the scarcity of game and realizes the desirability of
protecting it

(b) he is impatient with this particular band of Indians because they
are not energetic or progressive

(c) it would simplify contact with the Indians if they were removed
from this settlement and it must be admitted that if the Indians
were forced to rely more on themselves, it would likely have good
results.58

In January 1951, at the suggestion of the federal government, however, the
territorial government did agree to allow two Kluane hunters to go into the
park, in the current year only, to take up to 12 moose, four caribou, and three
sheep for the use only of the band.59 In June 1951, A.W.F. Banfield, the Chief

54 R J. Meek, Superintendent, Indian Agency, Whitehorse, and R. Kendall, Fur Supervisor for BC and Yukon, to
H. R. Conn, Fur Supervisor, Indian Affairs Branch, Ottawa, June 20, 1950, LAC, RG 85, vol. 1390, file 406-11,
pt 1A (ICC Exhibit 1, pp. 240–41).

55 A.H. Gibson, Commissioner of Yukon Terriotory, Dawson, to H.A. Young, Deputy Minister, Department of
Natural Resources, January 5, 1951, LAC, RG 85, vol. 1390, file 406-11, pt 1A (ICC Exhibit 1, p. 260).

56 Copy of report, “Burwash Landing Indian Band,” A.H. Gibson, no date, c. January 1951, LAC, RG 85, vol. 1390,
file 406-11, pt 1A (ICC Exhibit 1, p. 265).

57 Copy of report, “Burwash Landing Indian Band,” A.H. Gibson, no date, c. January 1951, LAC, RG 85, vol. 1390,
file 406-11, pt 1A (ICC Exhibit 1, p. 265).

58 Copy of report, “Burwash Landing Indian Band,” A.H. Gibson, no date, c. January 1951, LAC, RG 85, vol. 1390,
file 406-11, pt 1A (ICC Exhibit 1, p. 265).

59 A.H. Gibson, Commissioner of Yukon Territory, Dawson, to H.A. Young, Deputy Minister, Department of Resources
and Development, Ottawa, January 29, 1951, LAC, RG 85, vol. 1390, file 406-11, pt 1A (ICC Exhibit 1, p. 267).
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Mammalogist of the Canadian Wildlife Service, was sent to investigate the
problems reported relating to the Kluane Game Sanctuary. He concluded that
hunting and trapping should not be permitted in the sanctuary and that the
Alaska Highway should remain as the northern boundary. He reported that he
“found no signs of hardship among the Burwash Indians.”60 Widows were
getting rations and/or family allowance, and “suitable employment is available
for both men and women.”61 As proof that there was no hardship, he stated
that when the Indians had been allowed to hunt in the sanctuary that year, they
had taken only a fraction of what they were allowed:

Although the Yukon Territorial Government, at the request of the federal
authorities, gave a permit late in 1950 that would allow two hunters from Burwash
to take 12 moose, 4 caribou and 3 sheep in Kluane Game Sanctuary, under the
supervision of Father Morisset, the local missionary priest, to meet what was said
to be an emergency, the only animals taken under this permit were 2 moose. About
10 other moose were obtained by the Burwash people outside the Game Sanctuary.
Good opportunities for fishing and gardening exist at Burwash, but are not utilized.
Although all suitable local officials were interviewed by Mr. Banfield, he received
no complaints of destitution or unfairness with respect to trapping and hunting
privileges from anyone except Father Morisset.62

Again, there is no indication that Mr Banfield spoke with any of the First
Nation people at or around Burwash Landing.

The question of the right of Indians to hunt for food in the Kluane Game
Sanctuary was resolved in 1983 when Henry Michel and Edward Johnson,
status Indians charged in 1977 for killing a bull caribou for food, were
acquitted by the Yukon Court of Appeal on the grounds that the prohibition
against hunting in the sanctuary did not apply to Indians hunting for food. The
court noted in passing, “The game sanctuary is not part of the adjoining
Kluane National Park where Indians are permitted to hunt.”63

60 Harrison F. Lewis, Chief, Canadian Wildlife Service, Ottawa, to J. Smart, Director, National Parks Branch,
Ottawa, November 13, 1951, LAC, RG 85, vol. 1390, file 406-11, pt 1A (ICC Exhibit 1, pp. 269–70).

61 Harrison F. Lewis, Chief, Canadian Wildlife Service, Ottawa, to J. Smart, Director, National Parks Branch,
Ottawa, November 13, 1951, LAC, RG 85, vol. 1390, file 406-11, pt 1A (ICC Exhibit 1, pp. 269–70).

62 Harrison F. Lewis, Chief, Canadian Wildlife Service, Ottawa, to J. Smart, Director, National Parks Branch,
Ottawa, November 13, 1951, LAC, RG 85, vol. 1390, file 406-11, pt 1A (ICC Exhibit 1, pp. 269–70).

63 R. v. Michel, [1984] 1 CNLR 157 at 158.
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PART III

ISSUES

The issues identified by the First Nation are as follows:

i. whether the Kluane First Nation Specific Claim falls within the Spe-
cific Claims Policy;

ii. whether Canada owes an outstanding legal obligation in respect of
breaches of fiduciary duty to Kluane First Nation;

iii. whether the Kluane Park Lands are “Indian lands” within the mean-
ing of the Specific Claims Policy and the common law;

iv. whether Canada breached an obligation by failing to consult with the
Kluane First Nation in the establishment of the Park and Game Sanc-
tuary or by failing to disallow the Yukon Government legislation
establishing the Kluane Game Sanctuary; and

v. whether Canada breached a fiduciary obligation by failing to com-
pensate the Kluane First Nation and whether that form of compensa-
tion was sufficient to redress the loss of Aboriginal Rights in the
Kluane Park and Game Sanctuary.64

With respect to item (i), Canada took the position in a letter to the First Nation
dated March 25, 1999, that the claim was “based on the assertion of
unextinguished native or aboriginal title” and that the First Nation had not
“established that an outstanding lawful obligation exists on the part of Canada,
within the meaning of the Specific Claims Policy.”65

64 Dave Joe, Legal Counsel for Kluane First Nation, to Indian Claims Commission, January 28, 2000 (ICC file
2111-2-1, vol. 1).

65 Paul Cuillerier, Director General, Specific Claims Branch, to Chief Robert Johnson, Kluane First Nation, March
25, 1999, INAC file BW8260/YK503-C2; see also James F. Bishop, Chief Federal Negotiator, to Chief Bob
Johnson, Kluane First Nation, September 15, 1999; and Jeffery A. Hutchinson, Counsel, DIAND Legal Services,
to Indian Claims Commission, January 28, 2000 (all in ICC file 2111-2-1, vol. 1).
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PART IV

THE INQUIRY

As a second step in the inquiry process, the Indian Claims Commission
schedules a planning conference to bring the parties together to reach
agreement on the issues to be considered and to set dates for the other stages
of the inquiry. In January 2000, before such a meeting could be convened,
Canada reiterated its position that the Kluane First Nation’s claim fell outside
the Specific Claims Policy, that it was in fact a comprehensive claim, and that
“the ICC should decline to hear the matter given our concerns.”66 On
February 4, 2000, Canada requested a hearing to address whether the Indian
Claims Commission had the mandate to inquire into the Kluane claim:

As you are already aware, it is Canada’s view that the Kluane First Nation specific
claim falls outside the Outstanding Business Policy and the jurisdiction of the
Indian Claims Commission (“ICC”). My instructions are to refrain from engaging
in a discussion of the issues raised in the claim or Canada’s corresponding
positions until the issue of the ICC’s jurisdiction with regard to this matter has been
addressed.67

The parties met at a planning conference in Vancouver on February 11, 2000,
to schedule the submissions for this mandate challenge. They submitted
written arguments to the Commission in March, April, and May 2000 and
made oral presentations in Vancouver on September 12, 2000. The
Commission ruled on December 14, 2000, that “the subject matter of the
claim as alleged by the First Nation falls within the scope of the Specific Claims
Policy.”68 In explaining its decision, the Commission stated that 

66 Jeffery A. Hutchinson, Counsel, DIAND Legal Services, to Indian Claims Commission, January 28, 2000 (ICC file
2111-2-1, vol. 1).

67 Jeffery A. Hutchinson, Counsel, DIAND Legal Services, to Indian Claims Commission, February 4, 2000 (ICC file
2111-2-1, vol. 1).

68 ICC, Kluane First Nation: Kluane Game Sanctuary and Kluane National Park Reserve Creation Claim
Inquiry –  Interim Ruling (Ottawa, December 2000), reported  (2003) 16 ICCP 75 at 109.
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where a claim involves a grievance arising out of Canada’s conduct in a specific,
isolated incident, the presence of unextinguished aboriginal rights or title is merely
incidental to the overall claim. In such circumstances, in our view, the claim
cannot be said to be based on unextinguished aboriginal rights or title and will not
fall within the exclusive purview of the Comprehensive Claims Policy. The very
essence of the Specific Claims Policy is the resolution of these types of historical
grievances.69

Accordingly, the Commission ruled that it had jurisdiction to hear the claim.
In February 2001, the First Nation informed the Commission that it was

involved in active discussions with Canada and the Yukon Territory to include
this claim as part of its on-going comprehensive claim negotiations.70 The
claim was placed in abeyance, but by August 3, 2001, those talks had broken
down, and the First Nation asked the Commission to reactivate the inquiry.71

Canada declined to participate. It disagreed with the Commission’s reasons
for rejecting the mandate challenge and continued to see this as an issue to be
dealt with under the Comprehensive Claims policy:

Canada fundamentally disagrees with this [the ICC’s] interpretation of the
Outstanding Business [Specific Claims] and In All Fairness [Comprehensive
Claims] policies. With all due respect to the Commission, from Canada’s
perspective the policies are unequivocal in the exclusion of issues related to
traditional land use and occupation of land from the Outstanding Business policy
and, by extension, the Specific Claims Process. Canada continues to hold the view
that the Kluane claim is not a specific claim and not the proper matter for an
inquiry by this Commission. As a result of careful consideration of the policies and
the Commission’s ruling, we have been instructed to advise you of Canada’s
position to decline to participate further as a party to this inquiry.

Canada remains willing to address the Kluane First Nation’s grievance in the
context of comprehensive claim negotiations.72

The Minister of Indian Affairs, Robert D. Nault, reiterated this position in a
letter to the ICC’s Chief Commissioner, Phil Fontaine, received by the
Commission on January 2, 2002.

69 ICC, Kluane First Nation: Kluane Game Sanctuary and Kluane National Park Reserve Creation Claim
Inquiry –  Interim Ruling (Ottawa, December 2000), reported  (2003) 16 ICCP 75 at 108. Emphasis in
iginal.

70 Kathleen Lickers, Commission Counsel, ICC, Notes to file, February 26, 2001, February 28, 2001, March 5,
2001, March 29, 2001, and April 3, 2001 (ICC file 2111-2-1, vol. 1).

71 Kathleen Lickers, Commission Counsel, ICC, Note to file, August 3, 2001 (ICC file 2111-2-1, vol. 1).
72 Jeffery A. Hutchinson, Counsel, DIAND Legal Services, to Indian Claims Commission, October 5, 2001 (ICC file

2111-2-1, vol. 1).
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Counsel for the First Nation took issue with Canada’s “willingness” to
address this matter in the comprehensive claim negotiations:

I am advised by my client that we have been willing to meet to address this issue in
the context of comprehensive claim negotiations and Canada has not yet
demonstrated its willingness to conclude this matter by confirming dates for our
negotiations.73

The First Nation asked that the inquiry continue, and a planning conference
was held in Vancouver on October 18, 2001, with no representation from
Canada. Dates were set for an ICC staff visit to the Kluane community and a
community session to gather oral testimony from the elders.74

The staff visit was held at Burwash Landing on December 29, 2001. It was
an informal meeting to prepare for the upcoming community session and an
opportunity for the ICC staff  to gather will-say evidence from elders and
community members who wished to provide information on the claim. 

COMMUNITY SESSION75

On February 6, 7, and 8, 2002, the three-member panel of Commissioners76

and ICC staff convened the community session at Burwash Landing. The
proceedings began with the recounting of one of the few extant traditional
stories, about the mountains and the glaciers still existing within the
community, and the children singing one of the  songs about the park and
game sanctuary area. After the storytelling, nearly 30 men and women from
the Kluane area, ranging in age from 22 to 82, came forward to speak, and an
expert gave evidence based on the findings of anthropologists who have
worked in the area for the last 50 years. They also provided a heritage map of
the trails, burial sites, campsites, hunting grounds, and seasonal travelling
grounds within their traditional land in what is now the Kluane National Park
and Game Sanctuary, a land they call “Asi Keyi” or “our grandfathers’
country.” 

The community spoke about their ancestors, the Lu’an Mun Dun people,
who have inhabited the area since before anyone can remember, moving from

73 Dave Joe, Counsel for Kluane First Nation, to Jeffery A. Hutchinson, Counsel, DIAND Legal Services, October 5,
2001 (ICC file 2111-2-1, vol. 1).

74 Kathleen Lickers, Commission Counsel, ICC, to Dave Joe, Counsel for Kluane First Nation, and Jeffery
Hutchinson, Counsel, DIAND Legal Services, October 22, 2001 (ICC file 2111-2-1, vol. 1).

75 All the information in this section is taken from ICC Transcripts, February 6, 7, and 8, 2002, in three volumes
(ICC Exhibit 5a).

76 The original inquiry panel was Phil Fontaine, Chief Commissioner; Alan Holman, Commissioner; and Sheila
Purdy, Commissioner. Chief Commissioner Fontaine resigned in June 2003.
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place to place as they made their seasonal round of hunting, fishing,
gathering, and, later, trapping. In the mountains and along the glaciers and
rivers, they hunted mountain goat, sheep, moose, caribou, bear, gophers,
groundhogs, and rabbits, and, from these animals, they had food, clothing,
shelter, tools, and utensils. They were primarily a meat-eating people, but in
the fall they gathered at summer camps on the shores of Kluane Lake to catch
and dry the fish they needed to feed their dogs and give themselves an
occasional change of diet. They gathered mushrooms, berries, and roots to
make their medicines, passing down from one generation to the next the
knowledge about the specific elevations, creek beds, or muskeg bogs where
these plants could be found. For trade, they took copper from the White River
area and obsidian from near the Slims River, and they trapped animals for
their fur.

Those elders of the Kluane community who were children and young
adults when the Alaska Highway was built reminisced about hunting and
camping in the mountains with their parents and grandparents, but mostly
they spoke of how they were affected by the building of the highway and the
establishment of the game sanctuary. The road removed them from isolation,
but, with that access, came alcohol, abuse, and new diseases such as
tuberculosis; the government and the churches came and took their children
away to residential schools, and then denied them access to the lands of their
grandfathers south of the highway. The establishment of the game sanctuary
affected them economically, socially, and culturally.

Hunting on the north side of the road was more difficult. Kluane Lake was
deep and dangerous, and they had no boats large enough to take them across,
so hunting there was confined to the winter, when the lake was frozen over.
Much of the land between the highway and the lake to the north of Burwash
Landing was swampy and difficult to traverse. 

The establishment of the park and sanctuary turned strong and proud
people, whose bearing in 1899 had “excited the admiration of those who first
met them,”77 into fearful people, hiding in the bushes. They felt harassed and
intimidated by the RCMP and the game wardens, who had the power to
confiscate their firearms and vehicles, as well as any meat they might find in
their caches or in their homes.If they ever shot a moose  in the sanctuary, they
had an elaborate system of hiding and sneaking the meat back to the
community. As Mary Easterson said:

77 Quoted in Dr C.H.D. Clarke, “Biological Reconnaissance of the Alaska Military Highway with Particular
Reference to the Yukon Territory and the Proposed National Park Therein,” January 19, 1944, p. 7
(ICC Exhibit 1, p. 110).
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[W]e grew up a generation of young people afraid of the law. A way of life, a way of
thinking, and a way of our ancestors, became criminal in every manner. Hunting,
which was a way of life for my mom and dad, became a criminal activity. 

As a child, I can still remember hiding in the bushes whenever anyone from
the village shot a moose “on the park side,” as the elders referred to the game
sanctuary.78 

Whether through fear or a respect for the law, the Kluane people mostly stayed
out of the game sanctuary. The old trails became overgrown and difficult to
find, and the stories and legends that belonged to these trails became lost as
elders grew old and forgot, and then died, never able to pass on their
knowledge to their children and grandchildren.

But at the community session, the people also spoke about their strength
and resiliency. When they could not go across the highway into the park and
the sanctuary to hunt, they found ways to get to the areas north of the lake.
They got jobs as guides, cooks, and wranglers with the outfitters, and the
women sewed moccasins, mitts, and fur hats to sell to the tourists. And they
ate fish: 

My great grandmother, Copper Lilly, said in one interview that she wasn't
“supposed to be a Seagull and eat fish all the time”, when she was speaking about
the park. And I've heard stories that Jimmy Joe once said that the government was
trying to make him into an otter, and eat fish from the lake all the time. Although
fish was part of their diet, they did not consider themselves “fish eaters”. The
Kluane people were hunters, they sustained on meat.79

The people are now returning to Asi Keyi, the land of their grandfathers.
Through the research and negotiations of their comprehensive claim, they
have talked to the elders to map the old trails and to try to bring back some of
the old stories and songs. Robert Johnson, who was born in 1962, is looking
for the old trails with his children:

So I've been taking my kids up into the game sanctuary for a number of years.
We’ve been up Wolverine Creek, up the Arch Creek, way up the Donjek Glacier, up
to Steele Glacier. We’ve been way up the Duke, up to the head of Burwash Creek. 

And so, for my kids, I tried to tell my kids that it’s okay to go into the park, and
to go and come with me, I'll show them the trails, I'll show them the evidence that
people have lived there.80 

78 ICC Transcripts, February 8, 2002 (ICC Exhibit 5a, vol. III, p. 364, Mary Easterson).
79 ICC Transcripts, February 7, 2002 (ICC Exhibit 5a, vol. II, pp. 135–36, Robin Bradasch).
80 ICC Transcripts, February 6, 2002, vol. I, p. 91 (Robert Johnson).
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 Mary Jane Johnson stressed how important it was that this generation was
beginning to rediscover the traditional knowledge of the area and the trails,
and she gave everyone a message of hope:

The stories, the place-names, the songs, will probably never come back, but we’re
going to have to make our own. And I think that’s what you’re talking about now, is
that rediscovery.81

The transcripts of the community session were sent to both Canada and the
First Nation in March 2002.

KLUANE FIRST NATION FINAL AND SELF-GOVERNMENT AGREEMENTS 
On March 31, 2002, the Kluane First Nation signed a Memorandum of
Understanding with the federal and territorial governments, “acknowledging
that the negotiation of the Kluane First Nation Final and Self-Government
Agreements was substantially complete.”82 As a result, on April 8, 2002, Dave
Joe, counsel for Kluane First Nation, asked the ICC to hold the inquiry in
abeyance, pending successful ratification of the agreements.83 The Kluane
people ratified the agreements in August 2003, and, at a signing ceremony
held at Burwash Landing on October 18, 2003, representatives of the Kluane
First Nation and the federal and territorial governments signed the Kluane
First Nation Final and Self-Government Agreements, both of which came into
effect on February 2, 2004.84 

The agreements included provisions for the establishment of Special
Management Areas within Kluane National Park in which the Kluane First
Nation has special wildlife harvesting rights, as well as the right to harvest for
subsistence throughout its traditional territory at all times of the year. There
are also provisions to preserve the Southern Tutchone language for the benefit
of future generations and for the identification of heritage routes within the
traditional territory, to ensure that future planning considers the cultural and
heritage significance of these routes.85

The specific claim that was the subject of this inquiry was resolved by an
agreement between the Kluane First Nation and Canada dated October 18,

81 ICC Transcripts, February 6, 2002, vol. I, p. 98 (Mary Jane Johnson).
82 INAC, “Backgrounder, Kluane First Nation Final and Self-Government Agreements,” 

in http://www.ainc-inac.gc.ca/nr/prs/s-d2003/02404bk_e.html (accessed November 3, 2005).
83 Kathleen Lickers, Commission Counsel, ICC, Note to file, April 8, 2002 (ICC file 2111-2-1, vol. 2).
84 INAC, “Backgrounder, Kluane First Nation Final and Self-Government Agreements,” 

online: www.ainc-inac.gc.ca/nr/prs/s-d2003/02404bk_e.html (accessed November 3, 2005).
85 INAC, “Backgrounder, Kluane First Nation Final and Self-Government Agreements,” 

online: www.ainc-inac.gc.ca/nr/prs/s-d2003/02404bk_e.html (accessed November  3, 2005).
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2003, collateral to the Final Agreement. On May 5, 2004, the Kluane First
Nation asked that the inquiry be removed from abeyance and that it be
terminated.86

86 Dave Joe, Legal Counsel to the Kluane First Nation, to John B. Edmond, Commission Counsel, ICC, May 5, 2004
(ICC file 2111-2-1, vol. 2).
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PART V

CONCLUSION

Accordingly, on July 14, 2006, this inquiry was declared concluded.

FOR THE INDIAN CLAIMS COMMISSION

Alan C. Holman Sheila G. Purdy
Commissioner Commissioner

Dated this 21st day of February 2007.
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APPENDIX A
INTERIM RULING ON MANDATE

Q
KLUANE GAME SANCTUARY AND KLUANE NATIONAL

PARK RESERVE CREATION CLAIM

RULING ON GOVERNMENT OF CANADA OBJECTIONS*

PANEL
Commission Co-Chair P.E. James Prentice, QC

Commissioner Carole T. Corcoran

COUNSEL

For the Kluane First Nation
Dave Joe

For the Government of Canada
Jeffrey A. Hutchinson / Aly Alibhai

To the Indian Claims Commission
David E. Osborn, QC / Thomas A. Gould

DECEMBER 2000

* ICC, Kluane First Nation, Interim Ruling: Kluane Game Sanctuary and Kluane National Park Reserve
Creation (Ottawa, December 2000).
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BACKGROUND

This preliminary ruling arises from a challenge by the Government of Canada
to the jurisdiction of the Indian Claims Commission to hear a claim advanced
before the Commission by the Kluane First Nation.

The claim was submitted by the First Nation to Canada on October 2,
1996, pursuant to Canada’s Specific Claims Policy, outlined in the Depart-
ment of Indian Affairs and Northern Development’s pamphlet entitled
Outstanding Business: A Native Claims Policy. In its claim, the First Nation
alleges that the Government of Canada breached certain fiduciary obligations
owed to the Kluane people at the time the Kluane Game Sanctuary and the
Kluane National Park Reserve (the “Parks”) were created by the governments
of Yukon and Canada. The essence of the First Nation’s complaint is that the
creation of the Parks in the 1940s denied the First Nation and its members
access to a large portion of their traditional territory, thereby adversely
affecting their livelihood. The First Nation alleges that it is owed an “outstand-
ing lawful obligation” under the Specific Claims Policy.

Canada questions whether this claim can be properly characterized as a
“specific claim” and its jurisdictional objection is advanced on that basis.
Indeed, as early as March 6, 1998, a representative of the Indian Affairs’
Specific Claims Branch wrote to the First Nation seeking clarification on the
“source” of the alleged outstanding lawful obligation.

On July 27, 1998, Chief Robert Johnson replied that the basis of the First
Nation’s claim was the reasoning of the Supreme Court of Canada in
Delgamuukw v. British Columbia.1 The First Nation’s position, he pointed
out, was that Canada’s actions in the creation of the Parks constituted a
breach of fiduciary obligation and an outstanding lawful obligation under the
Specific Claims Policy since “[t]he Kluane First Nation was not consulted and

1 Delgamuukw v. British Columbia, [1997] 3 SCR 1010.
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did not grant their consent before their traditional hunting, fishing, and
trapping lands were included” within the Parks.2

Canada completed its review of this claim during the spring of 1999 and
responded to the First Nation on March 25, 1999. In that response, Paul
Cuillerier, the Director General of Indian Affairs’ Specific Claims Branch,
advised Chief Johnson that the department was not prepared to recommend
acceptance of the claim for negotiation under the Specific Claims Policy:

In our view, the lands in question do not constitute “Indian lands” within the
context of the Specific Claims Policy. The Policy addresses claims relating to reserve
lands governed by the Indian Act and specifically excludes “claims based on unext-
inguished native title.”

It is our view that the [First Nation’s] claim is based on the assertion of unext-
inguished native or aboriginal title to the lands in the Kluane Game Reserve and the
Kluane National Park Reserve. The fiduciary obligations that the [First Nation] main-
tains were owed by Canada to the [First Nation] relate to the protection and advance-
ment of the [First Nation’s] interests in lands to which unextinguished aboriginal title
is claimed. The [First Nation’s] claim does not relate to actions or omissions on the
part of Canada with respect to the administration of land or assets under the Indian
Act or the fulfilment of Indian treaties. The [First Nation’s] claim does not come
within the types of claims recognized under the Specific Claims Policy as giving rising
[sic] to a lawful obligation.

For these reasons, it is our position that the [First Nation] has not established that
an outstanding lawful obligation exists on the part of Canada, within the meaning of
the Specific Claims Policy, with respect to the establishment of the Kluane National
Park Reserve or the Kluane Game Sanctuary.3

Mr Cuillerier then laid out the options available to the First Nation in the
wake of Canada’s rejection of the claim, including the following:

I should also point out that you have the option to submit a rejected claim to the
Indian Claims Commission and request that the Commission hold an inquiry
into the reasons for the rejection. This letter will serve as evidence, for the purposes
of the Commission that the [First Nation’s] claim is not being recommended for
negotiation.4

2 Chief Bob Johnson, Kluane First Nation, to Dr John Hall, Research Manager – British Columbia and Yukon
Territory, Specific Claims Branch – Vancouver, July 27, 1998.

3 Paul Cuillerier, Director General, Specific Claims Branch, Indian and Northern Affairs Canada, to Chief Robert
Johnson, Kluane First Nation, March 25, 1999, p. 2.

4 Paul Cuillerier, Director General, Specific Claims Branch, Indian and Northern Affairs Canada, to Chief Robert
Johnson, Kluane First Nation, March 25, 1999, p. 2. Emphasis added.
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The First Nation first approached the Commission in the summer of 1999
and, on October 4, 1999, the First Nation forwarded a copy of its October 2,
1996, submission to the Commission with a request that the Commission
convene an inquiry into the claim. At that time, Chief Johnson wrote, making
reference to certain agreements the First Nation was in the process of negoti-
ating with Yukon and Canada:

Kluane First Nation is in the process of completing its Final and Self-Government
Agreements and the only remaining issues are financial compensation and these out-
standing Specific Claims. The “certainty” clauses of our Final Agreement would vitiate
these Specific Claims and my First Nation citizens are adamant that these issues must
be dealt with prior to ratification of these agreements.5

The Commission reviewed and accepted the First Nation’s request for an
inquiry on October 27, 1999, and, with the objective of proceeding to a
hearing, the Commission scheduled a planning conference for February 11,
2000. However, on January 28, 2000, Jeffrey Hutchinson, counsel for
Canada, advised the Commission of his intention to challenge the Commis-
sion’s jurisdiction to proceed:

After having reviewed the submissions of the Kluane First Nation, we wish to confirm
our view that every aspect of the claim is premised on the First Nation’s claim of
unextinguished aboriginal title to land. As you are aware, the Outstanding Business
Policy explicitly states that claims based “on traditional Native use and occupancy of
land” are designated as comprehensive claims. It is our reading of the policy that
comprehensive claims are to be dealt with by means other than the Outstanding Busi-
ness Policy. We are, of course, reinforced in this view by the guideline found in Part
Three of the Policy which states, “Claims based on unextinguished native title shall not
be dealt with under the specific claims policy.”

We are advised that Kluane First Nation has been involved in extensive comprehen-
sive claim negotiations with Canada and the Government of Yukon. We are also
advised that Kluane First Nation was advised some time ago of Canada’s position
expressed above.

In light of the foregoing, we are not at present in a position to set out or address
the issues raised by the claim. We believe the ICC [Indian Claims Commission] should
decline to hear the matter given our concerns raised above.6

5 Chief Robert Johnson, Kluane First Nation, to David E. Osborn, Commisson Counsel, ICC, October 4, 1999.
6 Jeffrey A. Hutchinson, Counsel, DIAND Legal Services, Department of Justice Canada, to Ralph Keesickquayash,

Associate Counsel, ICC, January 28, 2000. Underlined emphasis in original.
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This jurisdictional challenge was brought before the Commission at a hearing
in Vancouver, on September 12, 2000. The panel hearing the oral submis-
sions of Canada and the First Nation consisted of Commissioners P.E. James
Prentice, QC, Carole T. Corcoran, and Elijah Harper.

The parties had agreed to submit written arguments to the Commission in
support of their respective positions on these issues, and at the September 12
hearing the Commissioners therefore had before them Canada’s written sub-
missions of March 31, 2000, the First Nation’s brief of April 20, 2000, and
Canada’s reply of May 11, 2000.

Following the hearing, but before the Commission had issued this ruling,
Commissioner Harper resigned from the Commission and Commissioners
Prentice and Corcoran agreed, with the concurrence of both parties, that they
would render this decision as a two-member panel.

THE INDIAN CLAIMS COMMISSION

The Commission’s mandate to conduct inquiries pursuant to the Inquiries
Act is set out in a commission issued on September 1, 1992. It directs:

that our Commissioners on the basis of Canada’s Specific Claims Policy ... by consid-
ering only those matters at issue when the dispute was initially submitted to the Com-
mission, inquire into and report on:

(a) whether a claimant has a valid claim for negotiation under the Policy where that
claim has already been rejected by the Minister; and

(b) which compensation criteria apply in negotiation of a settlement, where a claim-
ant disagrees with the Minister’s determination of the applicable criteria.7

The Specific Claims Policy is set forth in a 1982 booklet published by the
Department of Indian Affairs and Northern Development entitled Outstand-
ing Business: A Native Claims Policy – Specific Claims.8 In considering a
specific claim submitted by a First Nation to Canada, the Commission must
assess whether Canada owes an outstanding lawful obligation to the First
Nation in accordance with the provisions of Outstanding Business, which
states:

7 Commission issued September 1, 1992, pursuant to Order in Council PC 1992-1730, July 27, 1992, amending
the Commission issued to Chief Commissioner Harry S. LaForme on August 12, 1991, pursuant to Order in
Council PC 1991-1329, July 15, 1991 (Consolidated Terms of Reference).

8 Department of Indian Affairs and Northern Development (DIAND), Outstanding Business: A Native Claims
Policy – Specific Claims (Ottawa: Minister of Supply and Services, 1982), reprinted (1994), 1 ICCP 171
(hereafter Outstanding Business).
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The government has clearly established that its primary objective with respect to
specific claims is to discharge its lawful obligation as determined by the courts if
necessary.9

The Specific Claims Policy itself defines “lawful obligation” in this manner:

1) Lawful Obligation
The government’s policy on specific claims is that it will recognize claims by Indian
bands which disclose an outstanding “lawful obligation,” i.e., an obligation derived
from the law on the part of the federal government.

A lawful obligation may arise in any of the following circumstances:

i) The non-fulfillment of a treaty or agreement between Indians and the Crown.
ii) A breach of obligation arising out of the Indian Act or other statutes pertaining

to Indians and the regulations thereunder.
iii) A breach of an obligation arising out of government administration of Indian

funds or other assets.
iv) An illegal disposition of Indian land.10

THE ISSUE

The issue before the Commission at this time is whether the claim being put
forward by the Kluane First Nation can be properly said to be a “specific
claim” within the meaning of Canada’s Specific Claims Policy.

Canada submits that this claim is not a specific claim and that the Com-
mission lacks the requisite jurisdiction to consider it at all. Canada contends
that this claim is wholly based on the traditional native use and occupancy of
lands, with the result that the claim falls within the scope of the Comprehen-
sive Claims Policy and beyond the mandate of the Commission.11 The First
Nation, conversely, insists that, because the claim grew out of a specific, his-
torical incident – the creation of the Parks without Canada first consulting
the First Nation or properly accounting for the First Nation’s “livelihood
interests” – it is quite properly characterized as a breach of fiduciary obliga-
tion, and thus constitutes an outstanding lawful obligation under the Specific
Claims Policy. The First Nation acknowledges the fact that its interest in the
lands dedicated for Park purposes was, at the time, aboriginal in nature but
argues that the fundamental character of the claim is a breach of fiduciary
obligation.

9 Outstanding Business, 19; reprinted (1994), 1 ICCP 171 at 179.
10 Outstanding Business, 20; reprinted (1994), 1 ICCP 171 at 179.
11 ICC Transcript, September 12, 2000, pp. 8, 17, and 26 (Aly Alibhai).
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We must address two preliminary matters before ruling on this question.

PRELIMINARY MATTERS 

Estoppel
At the hearing on September 12, 2000, the Kluane First Nation implied that
Canada’s conduct should estop it from raising a jurisdictional challenge to
the authority of this Commission – on the basis that Canada’s representatives
had rejected the claim and had, in fact, encouraged the First Nation to
proceed before the Commission.12 Moreover, in the First Nation’s view, the
Commission has wide powers to review Canada’s reasons for rejecting a
claim, and, once a claim has been rejected and the Commission has exer-
cised its power to conduct an inquiry, it is open to the Commission to fulfill
its function.13

Certainly, it is true that the Director General of the Specific Claims Branch,
Paul Cuillerier, advised the First Nation on March 25, 1999, that it had “the
option to submit a rejected claim to the Indian Claims Commission and
request that the Commission hold an inquiry into the reasons for the
rejection.”

Is it now open to Canada to argue that the Commission lacks the jurisdic-
tion to hear this claim?

Canada asserts that it is not inconsistent for its representatives to first
inform the First Nation of the option of proceeding to the Commission, and
then to take the position, once the First Nation has requested such a review,
that the Commission does not have jurisdiction to hear the matter. Indeed,
Canada submits that it is obliged to bring the Commission’s availability to the
First Nation’s attention, and that those First Nations who are represented by
counsel should be fully aware that it is always open to Canada to challenge
the Commission’s mandate.14 Moreover, by agreeing to review the claim, the
Commission is not bound, in Canada’s view, to conduct an inquiry.15

The Commission agrees that Canada is not estopped from challenging the
Commission’s jurisdiction, nor is the Commission able to proceed if we
should determine that this issue is beyond our mandate. The Commission is
nonetheless disturbed by the fact that Canada would, on the one hand,
encourage a claimant First Nation to seek redress at this Commission and, on

12 ICC Transcript, September 12, 2000, pp. 139-40 (Dave Joe).
13 ICC Transcript, September 12, 2000, pp. 100-1 (Dave Joe).
14 ICC Transcript, September 12, 2000, pp. 154-56 (Aly Alibhai).
15 ICC Transcript, September 12, 2000, p. 175 (Aly Alibhai).
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the other, assert that the Commission lacks the required mandate to hear the
case once the First Nation proceeds. The unfairness to the First Nation from
this change in Canada’s position is self-evident. We believe that, unless
Canada is prepared to assume the full costs of abortive claims to the Com-
mission, it should revisit the form of its rejection letters with a view to
making it clear to claimant First Nations that, although they may proceed to
the Commission as a matter of right once their claims have been rejected,
Canada may well contest the Commission’s jurisdiction in those cases where
Canada believes that the claim falls outside the scope of the Specific Claims
Policy.

The Yukon Umbrella Final Agreement
A second aspect of this case requiring preliminary comment is the Yukon
Umbrella Final Agreement. An important aspect of Canada’s application chal-
lenging the Commission’s mandate to hear this claim is the First Nation’s
ongoing comprehensive claim negotiation with Canada and the Yukon Terri-
torial Government arising out of the Yukon Umbrella Final Agreement signed
May 29, 1993 (the “Umbrella Agreement”).16

Under the terms of that agreement, Canada, Yukon, and 14 Yukon First
Nations – represented by the Council for Yukon Indians – agreed to negotiate
individual final agreements that would incorporate the general terms of the
Umbrella Agreement, as well as more specific provisions that would apply to
individual First Nations. The parties concur that negotiations are ongoing and
that certain issues remain outstanding, including the question of compensa-
tion for the creation of the Parks.

During oral argument, counsel for the First Nation contended that, in the
course of the comprehensive claims negotiations, Canada’s negotiators had
advised the First Nation to refrain from pursuing compensation for the Parks
issue since the compensation criteria in the Umbrella Agreement did not con-
template claims of that nature.17 According to Kluane’s counsel, although
Canada’s representatives may not have stated expressly that the Parks issue
should be addressed under the Specific Claims Policy, they “certainly implied
that.”18 Counsel further submitted that the Parks issue has not been factored
into the level of compensation payable to the First Nation under the Umbrella
Agreement.19 He acknowledged, however, that, in his view, the certainty

16 DIAND, Umbrella Final Agreement, Council for Yukon Indians (Ottawa, 1993).
17 ICC Transcript, September 12, 2000, pp. 139-40 (Dave Joe).
18 ICC Transcript, September 12, 2000, p. 150 (Dave Joe).
19 ICC Transcript, September 12, 2000, p. 142 (Dave Joe).
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clause of the Umbrella Agreement would preclude the First Nation from
pursuing compensation for the Parks issue, whether as a comprehensive
claim or a specific claim, once a final agreement had been signed. To date
that has not happened.

The certainty clause in the Umbrella Agreement states:

2.5.0 Certainty
2.5.1 In consideration of the promises, terms, conditions and provisos in a Yukon

First Nation’s Final Agreement:
...
2.5.1.4 neither that Yukon First Nation nor any person eligible to be a Yukon

Indian Person it represents, their heirs, descendants and successors,
shall, after the Effective Date of that Yukon First Nation’s Final Agree-
ment, assert any cause of action, action for declaration, claim or
demand of whatever kind or nature, which they ever had, now have, or
may hereafter have against Her Majesty the Queen in Right of Canada,
the Government of any Territory or Province, or any person based on,

(a) any aboriginal claim, right, title or interest ceded, released or sur-
rendered pursuant to 2.5.1.1 and 2.5.1.2,

(b) any aboriginal claim, right, title or interest in and to Settlement
Land, lost or surrendered in the past, present or future, or

(c) any claim, right or cause of action described in 2.5.1.3.20

For its part, Canada takes the position that the question of the compensation,
if any, to which the First Nation should be entitled for the creation of the
Parks was squarely before the negotiators in the comprehensive claims
process and should remain on that table. As counsel stated:

I can say, Mr. Chairman and counsel, that what I’ve been told very clearly is that it is
not, in fact, the position of the negotiator for the Government of Canada at the Com-
prehensive Claims table that this is a Specific Claim.

In fact I could say unequivocally that the negotiator acting on behalf of Canada has
not encouraged the First Nation to submit this as a Specific Claim. I can’t say whether
he has discouraged it, but certainly I am informed that the negotiator has not
encouraged it, and I am also further informed that the negotiator acting for the gov-
ernment side has always maintained ... that this is in the nature of a Comprehensive
Claim.21

20 DIAND, Umbrella Final Agreement, Council for Yukon Indians (Ottawa, 1993), 15-16.
21 ICC Transcript, September 12, 2000, pp. 159-60 (Aly Alibhai).
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In fact, it is Canada’s view that the compensation offered to the First Nation is
sufficient to compensate the First Nation for all claims on the table in the
comprehensive claims process, including the Parks issue.22 In essence,
Canada’s position is that, in addition to the Parks issue being a comprehen-
sive claims matter and therefore beyond the scope of the Commission’s
mandate, the claim has already been addressed and the First Nation should
not be given the opportunity to reopen it by “forum shopping.”

In our view, Canada and the First Nation disagree on whether the issue
before the Commission has formed part of their comprehensive claims nego-
tiations. We would in any event question whether the basis on which the
parties have been negotiating is relevant to the issue of whether the Commis-
sion has jurisdiction under the Specific Claims Policy. Certainly, had the
parties successfully negotiated an agreement that had the effect of resolving
the present dispute, that agreement would be relevant and would presumably
preclude the Commission from exercising jurisdiction. However, we do not
understand that to be the case, and, for that reason, the Commission will
determine, without having regard for those negotiations, whether the Parks
claim falls within the scope of the Specific Claims Policy.

THE NATURE OF THE ABORIGINAL RIGHTS OF THE FIRST NATION 

From Canada’s perspective, for the First Nation to establish a breach of duty
arising from the creation of the Parks, it must demonstrate an interest in
those lands that Canada would have been duty-bound to protect. Counsel
argues that the lands do not constitute “reserves” within the meaning of that
term in the Indian Act, and for the First Nation to suggest that they are
reserves would likely constitute a new claim. The only basis on which the
First Nation can claim an interest, according to counsel, is by virtue of tradi-
tional use and occupancy of those lands – in other words, aboriginal title or
rights – which the First Nation has not yet proven and Canada has not yet
recognized or acknowledged. To put forward a claim of the type currently
being made by the First Nation requires, in counsel’s view, a “huge assump-
tion” that aboriginal title in the Park lands has been established.23 Neverthe-
less, even if the First Nation could establish aboriginal title or rights to the
Park lands, Canada contends that it is precisely such native use and occu-

22 ICC Transcript, September 12, 2000, p. 85 (Aly Alibhai).
23 ICC Transcript, September 12, 2000, p. 55 (Aly Alibhai).
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pancy that the Specific Claims Policy identifies as being beyond its scope and
to be dealt with under the Comprehensive Claims Policy.24

We are troubled by Canada’s view that aboriginal peoples cannot assert
aboriginal rights unless Canada has recognized those rights or the courts
have ruled that those rights exist. There is no doubt in the Commission’s
mind that the Kluane are aboriginal people. It seems evident that they resided
in the Parks area and used it to gain their livelihood before settlers arrived.
Similarly, it appears to be without question that the creation of the Parks has
resulted in members of the First Nation being deprived of some or all of the
areas they traditionally used and occupied for such purposes. Notwithstand-
ing Canada’s expression in clause 2.6.4 of the Umbrella Agreement that it
does not admit to the First Nation having “any aboriginal rights, title or inter-
ests anywhere within the sovereignty or jurisdiction of Canada,” neither is
there anything in the record before us to indicate that Canada denies the
First Nation’s residence on, and use and occupancy of, the Park lands.
Indeed, a reading of Canada’s comprehensive claims policy, In All Fairness,
indicates that Canada conducts comprehensive negotiations with those First
Nations who are assumed to have unextinguished aboriginal rights or title,
notwithstanding that Canada, presumably for reasons of preserving its legal
position, does not admit that fact in specific cases. Canada has been negotiat-
ing with the Kluane First Nation for more than 20 years, and it would be
dishonourable for Canada to now deny the prima facie claim of the Kluane
people to the area in question.

The real question is whether the facts of this case as alleged can be said to
constitute a specific claim.

For the purposes of the present application regarding the scope of our
mandate, it is unnecessary for the First Nation to prove or the Commission to
assume the validity of aboriginal rights or title in the Park lands. In our view,
it is sufficient to say that the basis on which the claim is being put forward
is Canada’s failure to consult the First Nation on the creation of the Parks or
to compensate it for its loss. At this stage of the proceedings, we are con-
cerned only with whether it is open to us to consider a claim of the type that
the First Nation has placed before us, not with whether the First Nation has
been able to fully establish its claim. That remains to be determined at a
hearing on the merits, should such a hearing be required.

24 ICC Transcript, September 12, 2000, pp. 29-30 (Aly Alibhai).
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DOES THIS CLAIM FALL WITHIN OUTSTANDING BUSINESS
OR IN ALL FAIRNESS?

The essential question to be determined in this case is whether the claim
being put forward by the Kluane First Nation can properly be said to be a
“specific claim” within the meaning of Canada’s Specific Claims Policy. If it is
not, this Commission lacks the requisite jurisdiction to address it.

Canada submits that this claim is based on traditional native use and occu-
pancy of lands and accordingly falls within the scope of the Comprehensive
Claims Policy and beyond the mandate of the Commission.25 In contrast, the
First Nation insists that, because the claim grew out of a specific, historical
incident – the creation of the Parks without Canada first consulting the First
Nation or properly accounting for the First Nation’s “livelihood interests” –
the claim is more properly characterized as a breach of fiduciary obligation.
In the First Nation’s view, the fact that its interest in the lands dedicated for
Park purposes may have been aboriginal in nature is purely ancillary, given
that “the Supreme Court of Canada has held that the Indian interest in the
land is the same for reserve lands and aboriginal title lands.”26

For the Commission to be able to characterize this claim properly, it is
essential to have careful regard for the terms of the two claims policies. In
doing so, we must consider not only what each policy says about its own
scope, but also what each policy says about the scope of the other policy.

The Comprehensive Claims Policy
The booklet outlining the Comprehensive Claims Policy, In All Fairness, was
the first to appear, in 1981. Its foreword contains a broad statement of the
kinds of claims contemplated by the policy and distinguishes specific claims
for which the government intended to issue another policy in the near future:

FOREWORD

Essentially what is being addressed here are claims based on the concept of
“aboriginal title” – their history, current activities surrounding them, and our propos-
als for dealing with them in the future. While this statement is concerned with

25 ICC Transcript, September 12, 2000, pp. 8, 17, and 26 (Aly Alibhai).
26 Dave Joe, Legal Counsel, Kluane First Nation, “Specific Claim for the Kluane First Nation,” October 2, 1996, p. 9.

Although the First Nation did not identify the Supreme Court of Canada decision to which it was referring, we
presume that it was citing Guerin v. The Queen, [1984] 2 SCR 335, in which Dickson J (as he then was) stated
at 379: “It does not matter, in my opinion, that the present case is concerned with the interest of an Indian
Band in a reserve rather than with unrecognized aboriginal title in traditional tribal lands. The Indian interest in
the land is the same in both cases: see Attorney-General for Quebec v. Attorney-General for Canada, [1921]
1 AC 401, at 410–11 (the Star Chrome case).”
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claims of this nature it does not preclude government consideration of claims
relating to historic loss of lands by particular bands or groups of bands. Indeed,
the government, in consultation with Indian organizations across Canada, is
currently reviewing its policy with respect to specific claims over a wide spec-
trum of historic grievances – unfulfilled treaty obligations, administration of Indian
assets under the Indian Act and other matters requiring attention. A further state-
ment on government intentions in the area of specific claims will be issued upon
completion of that review process.27

Part One of the Comprehensive Claims Policy provides a general overview of
Canada’s intentions regarding the “recognition of Native land rights” and the
negotiation of “fair and equitable settlements”:

INTRODUCTION

Indian and Inuit people through their associations have presented formal land claims
to the Government of Canada for large areas of the country. In response to their
claims, the government has three major objectives:

1. To respond to the call for recognition of Native land rights by negotiating fair
and equitable settlements;

2. To ensure that settlement of these claims will allow Native people to live in the
way they wish;

3. That the terms of settlement of these claims will respect the rights of all other
people.

The present policy statement is meant to elaborate the Government of Canada’s
commitment to the Native people of Canada in the resolution of these claims. Compre-
hensive land claims relate to the traditional use and occupancy and the special rela-
tionships that Native people have had with the land since time immemorial.

RECENT HISTORY

Prior to 1973 the government held that aboriginal title claims were not susceptible to
easy or simple categorization; that such claims represented, for historical and geo-
graphical reasons, such a bewildering and confusing array of concepts as to make it
extremely difficult [for] either the courts of the land or the government of the day to
deal with them in a way that satisfied anyone. Consequently, it was decided such
claims could not be recognized.

However, by early 1973 the whole question of claims based on aboriginal title
again became a central issue; the decision of the Supreme Court of Canada in the
Calder Case, an action concerning the right of assertion of Native title by the Nishga
Indians of British Columbia, established the pressing importance of this matter. Six of
the judges acknowledged the existence of aboriginal title. The court itself, however,

27 DIAND, In All Fairness: A Native Claims Policy (Ottawa, 1981), 3. Emphasis added.
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while dismissing the claim on a technicality, split evenly (three-three) on the matter
raised: did the native or aboriginal title still apply or had it lapsed? At the same time,
the Cree of James Bay and the Inuit of Arctic Québec were trying to protect their
position in the face of the James Bay Hydro Electric project.

It is from these actions that the current method of dealing with Native claims
emerged.

A policy statement in 1973 covered two areas of contention. The first was con-
cerned with the government’s lawful obligations to Indian people. By this was
meant the questions arising from the grievances that Indian people might have
about fulfillment of existing treaties or the actual administration of lands and
other assets under the various Indian Acts.

The policy statement acknowledged another factor that needed to be dealt with.
Because of historical reasons – continuing use and occupancy of traditional lands –
there were areas in which Native people clearly still had aboriginal interests. Further-
more these interests had not been dealt with by treaty nor did any specific legislation
exist that took precedence over these interests. Since any settlement of claims based
on these criteria could include a variety of terms such as protection of hunting,
fishing and trapping, land title, money, as well as other rights and benefits, in
exchange for a release of the general and undefined Native title, such claims
came to be called comprehensive claims.

In short, the statement indicated two new approaches in respect to comprehensive
claims. The first was that the federal government was prepared to accept land claims
based on traditional use and occupancy and second, that although any acceptance of
such a claim would not be an admission of legal liability, the federal government was
willing to negotiate settlements of such claims.28

Part Two of the Comprehensive Claims Policy sets forth Canada’s view of
“the essential factors necessary for the achievement of comprehensive land
claims settlements”:

BASIC GUIDELINES

When a land claim is accepted for negotiation, the government requires that the
negotiation process and settlement formula be thorough so that the claim cannot arise
again in the future. In other words, any land claims settlement will be final. The
negotiations are designed to deal with non-political matters arising from the notion of
aboriginal land rights such as, lands, cash compensation, wildlife rights, and may
include self-government on a local basis.

The thrust of this policy is to exchange undefined aboriginal land rights for
concrete rights and benefits. The settlement legislation will guarantee these rights
and benefits.

28 DIAND, In All Fairness: A Native Claims Policy (Ottawa, 1981), 7 and 11-12. Emphasis added.

!ICCP.21_reports.book  Page 587  Tuesday, December 9, 2008  2:54 PM



INDIAN CLAIMS COMMISSION PROCEEDINGS

588

ALTERNATIVES CONSIDERED

... There are a number of compelling advantages to the negotiation process, as the
federal government sees it. The format permits Natives not only to express their
opinions and state their grievances, but it further allows them to participate in
the formulation of the terms of their own settlement. When a settlement is
reached, after mutual agreement between the parties, a claim can then be dealt
with once and for all. Once this is achieved, the claim is nullified.29

In our view, the general intent of In All Fairness is to establish a framework
for the negotiation of settlements of aboriginal land claims in Canada. The
policy refers repeatedly to the essence or “thrust” of comprehensive claims
being the exchange of “general and undefined Native title” and “undefined
aboriginal land rights” for “concrete rights and benefits.” It seems apparent
from our review of the policy as a whole that comprehensive claims encom-
pass those issues arising as a matter of the existence and content of
aboriginal rights or title rather than grievances resulting from Canada’s
past conduct. We agree with counsel for the First Nation when he comments
that Canada developed the Comprehensive Claims Policy to deal with the
exchange of rights, and then dealt with the residual conduct-related claims in
Outstanding Business.30

We are also of the view that the Comprehensive Claims Policy itself con-
templates the possibility that certain historical grievances should be
addressed within the context of the Specific Claims Policy, even though the
factual or legal underpinning of those claims is based, in part, upon the
aboriginal status of a band or upon the relationship of its members with the
land upon which they reside. For example, the phrase “claims relating to
historic loss of lands by particular bands or groups of bands” in the
foreword clearly contemplates claims that would fall not within the Compre-
hensive Claims Policy but within the then yet-to-be-released Specific Claims
Policy.

We appreciate that Canada does not necessarily agree with the Commis-
sion’s interpretation in this respect. In arguing that not “every single historic
loss of any kind whatsoever falls within the Specific Claims Policy,” Canada
contends that the historical losses referred to in the Comprehensive Claims
Policy do not relate to losses of traditional territory but rather to only the
types of losses contemplated by the four categories of lawful obligation set

29 DIAND, In All Fairness: A Native Claims Policy (Ottawa, 1981), 19 and 21. Emphasis added.
30 ICC Transcript, September 12, 2000, p. 132 (Dave Joe).
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forth in the Specific Claims Policy.31 We disagree with that submission, prima-
rily because we do not agree that the Specific Claims Policy itself is limited in
the manner that Canada suggests.

For the moment, we would only observe that we see no reason why the
words “historic loss of lands,” without further qualification, would not
equally permit consideration under the Specific Claims Policy of losses of
aboriginal lands as well as losses of reserve lands.

We do not wish to be taken as suggesting that historical grievances should
not be resolved within the context of comprehensive negotiations. Clearly it is
in the interests of both Canada and a First Nation to resolve both past griev-
ances and future issues at the comprehensive claims table. Although the pri-
mary thrust of the Comprehensive Claims Policy is the exchange of undefined
aboriginal land rights for concrete rights and benefits, there is room within
its ambit to deal with compensation for past grievances arising from govern-
mental incursions into aboriginal rights and title. We would fully expect that
such grievances would often be aired and addressed at the comprehensive
claims table, just as the Parks issue was, at least to some extent, discussed by
the parties in this case.

The issue before our Commission, however, is not whether this particular
historical grievance should or should not be addressed within the context of
comprehensive claims negotiations, but rather whether the First Nation is
precluded from advancing the claim as a specific claim under the Specific
Claims Policy. It is that Policy to which we now turn.

The Specific Claims Policy
What remains to be determined, then, is whether the present claim also falls
within the scope of the Specific Claims Policy. Can an historical grievance of
the nature alleged in these proceedings be the subject matter of a compre-
hensive claims negotiation as well as an outstanding lawful obligation under
the Specific Claims Policy?

The foreword to Outstanding Business is an important place to begin:

FOREWORD

The claims referred to in this booklet deal with specific actions and omissions of
government as they relate to obligations undertaken under treaty, requirements
spelled out in legislation and responsibilities regarding the management of
Indian assets. They have represented, over a long period of our history, outstanding

31 ICC Transcript, September 12, 2000, pp. 54 and 85 (Aly Alibhai).
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business between Indians and government which for the sake of justice, equity and
prosperity now must be settled without further delay.32

Part One of Outstanding Business discusses the scope of the Specific
Claims Policy and contrasts the policy against the Comprehensive Claims
Policy, In All Fairness:

INTRODUCTION

The federal government’s policy on Native claims finds its genesis in a statement given
in the House of Commons on August 8, 1973 by the Minister of Indian Affairs and
Northern Development. Since that time experience and consultations with Indian
bands and other Native groups and associations have prompted the government to
review and clarify its policies with respect to the two broad categories of claims:
comprehensive claims and specific claims.

The term “comprehensive claims” is used to designate claims which are based
on traditional Native use and occupancy of land. Such claims normally involve a
group of bands or Native communities within a geographic area and are comprehen-
sive in their scope including, for example, land, hunting, fishing and trapping rights
and other economic and social benefits.

The government has already made public its policy on comprehensive claims in a
booklet entitled In All Fairness, published in December 1981. The term “specific
claims” with which this booklet deals refers to those claims which relate to the
administration of land and other Indian assets and to the fulfillment of treaties.

...

INDIAN TREATIES

Treaties play a significant part in the heritage of Canada’s Indians and are central to
many of their existing claims. As far back as the Royal Proclamation of 1763, the
British sovereign recognized an Indian interest in the lands occupied by various
Indian tribes which could only be ceded to, or purchased by, the Crown. This policy
led to the tradition of making agreements, or treaties as they were later called, with
the Indians.

...

THE INDIAN ACT

As well as being concerned with the fulfillment of Indian treaties, specific claims
relate to the administration of land and other assets under the Indian Act. Such
land and other assets, mainly in the form of money, were derived in large measure
from the treaties and earlier Indian agreements with the Crown or found their origin
in colonially established Indian reserves and funds. Again, in some cases, they came
from what had been church administered holdings. All were brought within the aegis

32 Outstanding Business, 3; reprinted (1994), 1 ICCP 171 at 173.
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of a series of post-Confederation Acts beginning in May 1868, with legislation giving
the Secretary of State control over the management of Indian lands and property and
all Indian funds. The first Indian Act of 1876 and its several subsequent versions
maintained the principle of government responsibility for the management of Indian
assets.

The two principal categories of Indian assets which fall under federal government
management are Indian reserve lands and Indian band funds and hence are most
often at the centre of Indian claims where breach of an obligation arising out of
government administration is asserted. In turn, land-related claims have to date been
most frequently raised. The latter may find their origin in such areas as the taking of
reserve lands without lawful surrender by the band concerned or failure to pay com-
pensation where lands were taken under legal authority.

...

RECENT HISTORY

Over the years following the signing of the treaties, Indians concluded that the
government had not fulfilled all of its commitments to them. Some Indians maintained
that the government had reneged on some of its promises under treaty. Others
charged that the government had deliberately disposed of their reserve lands without
first securing their permission. Claims of mismanagement of band funds and other
assets were presented to government.

Faced with an increase of such claims and a growing discontent among the Indian
population, the government determined to give careful consideration to each of these
claims in order to determine their validity and its responsibility.

In 1969 the Government of Canada stated as public policy that its lawful obliga-
tions to Indians, including the fulfillment of treaty entitlements, must be recognized.
This was confirmed in the 1973 Statement on Claims of Indian and Inuit People.
The 1973 statement recognized two broad classes of native claims – “comprehen-
sive claims”: those claims which are based on the notion of aboriginal title; and
“specific claims”: those claims which are based on lawful obligations.33

As can be seen from the foregoing section entitled The Indian Act, the
principal – but by no means the only – categories of Indian assets falling
under the Specific Claims Policy are Indian reserve lands and Indian band
funds. However, the words of the Introduction contain no language limiting
the scope of specific claims to matters arising under the Indian Act and no
wording restricting “claims that relate to the administration of land” to
reserve lands. We can only conclude that Canada’s intention in referring to
“reserve lands” in some instances and “lands” in others is meant to
differentiate between the two terms. It is particularly significant, in our view,

33 Outstanding Business, 7, 9, 11, and 13; reprinted (1994), 1 ICCP 171 at 174–76. Emphasis added.
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that Part Two of the Specific Claims Policy, which establishes the concept of
“lawful obligation,” makes no mention of reserves at all:

THE POLICY: A RENEWED APPROACH
TO SETTLING SPECIFIC CLAIMS

The government has clearly established that its primary objective with respect to
specific claims is to discharge its lawful obligation as determined by the courts if
necessary. Negotiation, however, remains the preferred means of settlement by the
government, just as it has been generally preferred by Indian claimants. In order to
make this process easier, the government has now adopted a more liberal approach
eliminating some of the existing barriers to negotiations.

As noted earlier the term “specific claims” refers to claims made by Indians
against the federal government which relate to the administration of land and
other Indian assets and to the fulfillment of Indian treaties.

1) LAWFUL OBLIGATION

The government’s policy on specific claims is that it will recognize claims by
Indian bands which disclose an outstanding “lawful obligation,” i.e., an obliga-
tion derived from the law on the part of the federal government.

A lawful obligation may arise in any of the following circumstances:

i) The non-fulfillment of a treaty or agreement between Indians and the Crown.
ii) A breach of an obligation arising out of the Indian Act or other statutes pertain-

ing to Indians and the regulations thereunder.
iii) A breach of an obligation arising out of government administration of Indian

funds or other assets.
iv) An illegal disposition of Indian land.34

It is this concept of “lawful obligation” that is the essence of the Specific
Claims Policy. It is, by definition, a fluid and evolving concept because the
nature and scope of those obligations which are, in law, owed to First
Nations will continue to evolve through the process of judicial determination
in Canada. Our Commission has said previously that the inherent wisdom of
the Specific Claims Policy resides in its reliance upon an evolving definition
of that which is lawful and owing. There is justice in such an approach.

The Specific Claims Policy was created with the idea of providing a practi-
cal remedy to legitimate, long-standing grievances. It is also remedial in the
sense that the concept of lawful obligation is not only an evolving one, but
also one that is very broad in nature – essentially it provides a “catch-all” for

34 Outstanding Business, 19-20; reprinted (1994), 1 ICCP 171 at 179. Emphasis added.
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dealing with virtually all conduct-related historical grievances. In that spirit,
and with a view to achieving the “justice, equity and prosperity” that the
Policy itself references, we are of the view that the Policy should be given a
broad interpretation befitting its remedial nature.

The Commissioners have concluded that the claim brought forth by the
Kluane First Nation does fall within the scope of the Specific Claims Policy
and that it is therefore within the mandate of this Commission to review
Canada’s rejection of this claim. We do not suggest that the claim is valid per
se, for that determination has not yet been made. We are, however, confident
that the claim is in the nature of a specific claim. We say so because we are
of the opinion that a claim of the nature advanced by the Kluane First Nation
falls within the Specific Claims Policy in three demonstrable ways:

• the essence of the claim is an allegation of a breach of fiduciary obligation,
which is arguably an “outstanding lawful obligation” within the general lan-
guage at page 20 of the Policy;

• the claim involves an allegation of a breach of an obligation in a statute
pertaining to Indians – namely, the Rupert’s Land and North-Western
Territory Order – and such a matter arguably falls within the specific
ground enumerated as item (ii) at page 20 of the Policy; and

• the claim involves an allegation of an illegal disposition of Indian land, and
such a matter arguably falls within the specific ground enumerated as item
(iv) at page 20 of the Policy.
Our reasons follow.

Does a Claim of This Sort Fall within One of the Four Listed
Categories of Lawful Obligation?
Outstanding Business enumerates four categories of lawful obligation. These
are:

i) The non-fulfillment of a treaty or agreement between Indians and the Crown.
ii) A breach of an obligation arising out of the Indian Act or other statutes pertain-

ing to Indians and the regulations thereunder.
iii) A breach of an obligation arising out of government administration of Indian

funds or other assets.
iv) An illegal disposition of Indian land.35

35 Outstanding Business, 20; reprinted (1994), 1 ICCP 171 at 179.
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Canada submits that the First Nation does not have and never has had a
treaty with Canada or the United Kingdom,36 and the First Nation has not
taken issue with this statement. Nor has the First Nation alleged the existence
of an agreement, the breach of which gives rise to this claim, or a breach of
an obligation arising out of government administration of Indian funds or
other assets. We would concur that the first and third categories of lawful
obligation which are listed above are therefore irrelevant.

Breach of Statutory Obligation
The Kluane people argue that, when Canada permitted the creation of the
Parks without consulting or compensating them, it breached an obligation
arising out of a statute pertaining to Indians. The First Nation’s submission on
this point is based on the Order in Council admitting Yukon into Canada.
That Order in Council is premised on section 146 of the Constitution Act,
1867, which states:

146. It shall be lawful for the Queen, by and with the Advice of Her Majesty’s Most
Honourable Privy Council, ... on Address from the Houses of the Parliament of Canada
to admit Rupert’s Land and the North-western Territory, or either of them, into
the Union, on such Terms and Conditions in each Case as are in the Addresses
expressed and as the Queen thinks fit to approve, subject to the Provisions of this Act;
and the Provisions of any Order in Council in that Behalf shall have effect as if
they had been enacted by the Parliament of the United Kingdom of Great Britain
and Ireland.37

Shortly after Confederation, the Senate and House of Commons by joint
address issued a request to the British Crown seeking the union of Rupert’s
Land and the North-Western Territory with the rest of Canada. By means of
an Order in Council dated June 23, 1870, which has come to be known as
the Rupert’s Land and North-Western Territory Order, this request was
granted, subject to, among other things, the following condition:

upon the transference of the territories in question to the Canadian Government, the
claims of the Indian tribes to compensation for lands required for purposes of settle-
ment will be considered and settled in conformity with the equitable principles which
have uniformly governed the British Crown in its dealings with the aborigines.38

36 ICC Transcript, September 12, 2000, p. 10 (Aly Alibhai).
37 Constitution Act, 1867 (UK), 30 & 31 Vict., c. 3. Emphasis added.
38 Rupert’s Land and North-Western Territory Order, June 23, 1870.
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The Rupert’s Land and North-Western Territory Order has gained constitu-
tional status by virtue of section 52 of the Constitution Act, 1982, which
provides as follows:

52.(1) The Constitution of Canada is the supreme law of Canada, and any law that is
inconsistent with the provisions of the Constitution is, to the extent of the inconsis-
tency, of no force or effect.

(2) The Constitution of Canada includes
(a) the Canada Act 1982, including this Act;
(b) the Acts and orders referred to in the schedule; and
(c) any amendment to any Act or order referred to in paragraph (a) or (b).39

The Rupert’s Land and North-Western Territory Order is the third item in
Schedule I.

It seems apparent to the Commission that, given its constitutional nature
and the wording of section 146 of the Constitution Act, 1867, the Rupert’s
Land and North-Western Territory Order must be considered a statute per-
taining to Indians within the meaning of the second category of lawful obliga-
tion in Outstanding Business.

The Rupert’s Land and North-Western Territory Order certainly does
give rise to a number of very difficult aboriginal and constitutional law ques-
tions, both generally and in the context of this specific claim. For example,
what are “the equitable principles which have uniformly governed the British
Crown in its dealings with the aborigines”? In the First Nation’s view, this
constitutional obligation should be interpreted in accordance with the princi-
ples of interpretation applicable to statutes relating to Indians.40 The First
Nation also argues that “the equitable principles which have uniformly
governed the British Crown in its dealings with the aborigines” are those
principles captured in the provisions of the Royal Proclamation of 1763
which, by virtue of being incorporated by reference in the Rupert’s Land and
North-Western Territory Order, should apply to the Park lands. In contrast,
Canada takes the position that the Royal Proclamation is irrelevant because
it simply forms the basis for surrenders and designations of reserve lands
whereas this claim does not deal with reserve lands at all.41

39 Constitution Act, 1982, s. 52, being Schedule B to the Canada Act 1982 (UK), 1982, c. 11.
40 Dave Joe, Legal Counsel, Kluane First Nation, “Specific Claim for the Kluane First Nation,” October 2, 1996,

p. 23.
41 ICC Transcript, September 12, 2000, pp. 40-41 and 70 (Aly Alibhai).
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In our view, it is unnecessary for us to decide these issues at this time. For
the purposes of this jurisdictional challenge, it is necessary only that we
satisfy ourselves that the question of whether Canada failed to compensate the
Kluane people or to have regard for their interests in the creation of the
Parks is, at least in part, a question arising from an alleged breach of an
obligation arising out of a statute pertaining to Indians. In our view, it is, and
accordingly we find that the claim qualifies to be heard under the second
listed category of lawful obligation in Outstanding Business.

Illegal Disposition of Indian Land
With regard to the fourth category of lawful obligation, the First Nation
submits that the term “Indian land” in the Specific Claims Policy is not
restricted to reserves under the Indian Act.42 By implication, it is the First
Nation’s position that, when Canada allowed third parties or other govern-
ment departments to “encroach” on the First Nation’s traditional territories,
Canada permitted an illegal disposition of Indian land.

Canada submits that the lands in question are not reserve lands under the
Indian Act and, for this reason, they do not constitute “Indian land” under
the Specific Claims Policy.43 In addition, if the First Nation should seek to
assert that the Park lands were reserve lands under the Indian Act, then, in
Canada’s view, it would have to do so explicitly, and that would likely
comprise a new claim.44 Moreover, as Canada argues, there is nothing in
Outstanding Business to suggest that it is intended to apply to all lands
coming within the scope of Canada’s jurisdiction in section 91(24) of the
Constitution Act, 1867, to legislate with regard to “Indians, and Lands
reserved for the Indians” since the Specific Claims Policy expressly excludes
aboriginal titled lands from the operation of the Policy.45

For the purposes of this application, the Commission agrees with the First
Nation that limiting the term “Indian land” to reserves under the Indian Act
is too restrictive and that specific claims can be brought forward on a wider
basis. As we have already stated, the Specific Claims Policy contains explicit
references to reserve lands in some instances but it uses the more general
term “Indian land” in the fourth category of lawful obligation. If Canada had

42 Written Submission on Behalf of the Kluane First Nation, April 20, 2000, p. 11.
43 Paul Cuillerier, Director General, Specific Claims Branch, Indian and Northern Affairs Canada, to Chief Robert

Johnson, Kluane First Nation, March 25, 1999, p. 2; Written Submission on Behalf of the Government of
Canada, March 31, 2000, p. 8; ICC Transcript, September 12, 2000, p. 7 (Aly Alibhai).

44 Rebuttal Submission on Behalf of the Government of Canada, May 11, 2000, pp. 1-2.
45 Written Submission on Behalf of the Government of Canada, March 31, 2000, p. 8.
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intended Outstanding Business to apply only to lawful obligations arising in
relation to reserve lands, it could have expressly said so, but it did not. We
decline to adopt the narrower interpretation.

We acknowledge the argument by counsel for Canada that guideline 7 in
Part Three of the Specific Claims Policy precludes claims involving aboriginal
titled lands, and we will return to that argument below.

Does a Breach of Fiduciary Duty Give Rise to an Outstanding
Lawful Obligation?
The Commission has consistently held that its jurisdiction is not exhausted by
the four categories of lawful obligation enumerated in Outstanding Busi-
ness. In a number of reports, we have expressed the view that the four cate-
gories are merely examples of circumstances in which a lawful obligation
may arise.46 More specifically, we have found that Canada’s fiduciary obliga-
tions to First Nations are lawful obligations and that a claim based on a
breach of fiduciary duty falls within the scope of the Specific Claims Policy.
We see no reason to change our position here.

In our opinion, taking into account the broad object and purpose of the
Specific Claims Policy, the most reasonable interpretation of “lawful obliga-
tion” is that it includes claims based on a breach of fiduciary obligation. The
preamble to the definition of “lawful obligation” in Outstanding Business
states:

The government has clearly established that its primary objective with respect to spe-
cific claims is to discharge its lawful obligation as determined by the courts if
necessary. Negotiation, however, remains the preferred means of settlement by the
government, just as it has been preferred by Indian claimants. In order to make this
process easier, the government has now adopted a more liberal approach eliminating
some of the existing barriers to negotiations.47

When the Policy was published in 1982, the Supreme Court of Canada, as it
was to do in Guerin v. The Queen,48 had not yet recognized breach of fiduci-

46 ICC, Primrose Lake Air Weapons Range Report II (Ottawa, September 1995), reported (1996), 4 ICCP 47 at
62, n35; ICC, Inquiry into the Claim of the Homalco Indian Band (Ottawa, December 1995), reported
(1996), 4 ICCP 89 at 106 and 159; ICC, Inquiry into the Cormorant Island Claim of the ’Namgis First
Nation (Ottawa, March 1996), reported (1998), 7 ICCP 3 at 73; ICC, Inquiry into the McKenna-McBride
Applications Claim of the ’Namgis First Nation (Ottawa, February 1997), reported (1998), 7 ICCP 109 at
187; ICC, Inquiry into the McKenna-McBride Applications Claim of the Mamaleleqala Qwe’Qwa’Sot’Enox
Band (Ottawa, March 1997), reported (1998), 7 ICCP 199 at 271.

47 Outstanding Business, 19; reprinted (1994), 1 ICCP 171 at 179. Emphasis added.
48 Guerin v. The Queen, [1984] 2 SCR 335.
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ary duty as a separate cause of action in the context of the Crown-aboriginal
relationship. It is therefore understandable that fiduciary duty was not
expressly referred to in the Policy. However, the Policy defines “lawful obli-
gation” as “an obligation derived from the law on the part of the federal
government.” It is now well settled that the Crown’s fiduciary relationship
with First Nations can provide a distinct source of legal or equitable
obligation.

Since Canada intended to create a process that would allow it to settle
specific claims without the involvement of the courts, a process that would
evolve in an orderly way over time, it stands to reason that the four deline-
ated examples of “lawful obligation” were not intended to be exhaustive.
They simply illustrate the types of claims that can be dealt with under the
Policy.

We appreciate that the Department of Indian Affairs and Northern Devel-
opment – including, it would seem, the Minister of that department – does
not agree with the Commission on this interpretation. Most recently in the
context of the Commission’s reports on the McKenna-McBride applications of
the ’Namgis and Mamaleleqala First Nations, the Hon. Robert Nault expressed
the following view to the Commission:

The [Indian Claims Commission] has recommended a portion of each of these claims
be accepted for negotiation. In the [Commission’s] view, liability on the part of the
Crown existed pursuant to the “Lawful Obligation” clause of Outstanding Business,
Canada’s Specific Claims Policy....

After careful consideration of the Commission’s report, I regret that I am unable to
accept the [Commission’s] recommendation.... Canada’s response to each of the
[Commission’s] findings is as follows:

(1) Canada rejects the [Commission’s] finding that the enumerated examples of
“lawful obligation” outlined in Outstanding Business were not intended to be
exhaustive. Canada is of the view that outside the circumstances outlined in the
“lawful obligation” and “beyond lawful obligation” clauses of Outstanding Busi-
ness (i.e., a treaty obligation, statutory requirement and/or responsibility for
management of Indian land or assets), fiduciary obligations are not “lawful obli-
gations” within the meaning of the Specific Claims Policy. Only those fiduciary
obligations arising within the context of lawful obligations (as defined in the
policy) may fall within the scope of Outstanding Business.

(2) Canada takes the position that: (a) there is no general fiduciary duty in relation
to Aboriginal interests in non-reserve lands; and (b) the necessary elements
required to establish a fiduciary obligation (i.e., a statute, agreement or unilat-
eral undertaking to act for or in the interests of the First Nation; unilateral power
to affect the First Nation’s interests; and/or vulnerability on the part of the First
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Nation to the exercise of that power) were not present on the facts of these
claims.

(3) Canada’s position remains, as has been articulated in response to other British
Columbia specific claims dealing with the issue of Indian settlement lands [e.g.,
Homalco], that there is no general fiduciary obligation to protect traditional
Indian settlement lands from the actions of other individuals or governments.49

With respect, the Minister is wrong.
In the context of the present inquiry, the issue is admittedly more difficult.

Canada argues that the four categories in Outstanding Business are
exhaustive but, even if they are not, claims based on breach of fiduciary
obligation must still feature the same “pith and substance” as those
categories. In other words, according to counsel, a claim of breach of
fiduciary obligation will be acceptable and in keeping with the Specific
Claims Policy where it relates to the administration of Indian assets under the
Indian Act and treaty obligations – “the things that are at the core of a
specific claim in its pure sense.” Canada’s counsel adds that construing the
policy in the manner proposed by the First Nation would be inconsistent with
the substance of Outstanding Business and indeed would undermine the
policy by blurring the distinction between comprehensive and specific
claims.50 Although it may be “a given” that “a fiduciary duty or obligation can
form the basis of a claim under the policy,” counsel submitted that a claim
“inextricably bound up in an assertion [of] aboriginal title or rights” does
not fall within the scope of Outstanding Business.51 Although it may appear
to the First Nation that Canada is unfairly “pigeonholing” claims, Canada
takes the position that the division of claims into the comprehensive and
specific categories falls within its discretion as a matter of Crown prerogative.
In making this division, counsel submits, Canada has excluded claims based
on unextinguished native title from the Specific Claims Policy, and, although
the First Nation deserves to have full consideration of its claim arising out of
the creation of the Parks, that consideration should take place – and, in
Canada’s view, has taken place – in the context of comprehensive claims
negotiations.52

49 Robert D. Nault, Minister of Indian Affairs and Northern Development, to Daniel J. Bellegarde and James
Prentice, QC, Co-Chairs, Indian Claims Commission, December 8, 1999.

50 ICC Transcript, September 12, 2000, pp. 79-81 (Aly Alibhai).
51 ICC Transcript, September 12, 2000, p. 19 (Aly Alibhai).
52 ICC Transcript, September  12, 2000, pp. 58-59 (Aly Alibhai).
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The Commission finds that, although the Specific Claims Policy suggests “a
more liberal approach eliminating some of the barriers to negotiations” of
specific claims, Canada’s position reflects neither the flexibility nor the reme-
dial nature which the very wording of Outstanding Business demands.
Canada’s position effectively stultifies the Policy and certainly prevents its
continued evolution as an instrument of justice and fairness in the resolution
of claims. Most importantly, Canada’s interpretation of the Policy is wilfully
blind to the continuing evolution of Canada’s lawful obligations to aboriginal
peoples as articulated by the Supreme Court of Canada in cases since
Guerin.

In our view, as we said in our reports on the McKenna-McBride applica-
tion claims of the ’Namgis and Mamaleleqala First Nations, a claim falls
within the Specific Claims Policy if (1) it is based on a cause of action recog-
nized by the courts; (2) it is not based on unextinguished aboriginal rights or
title; and (3) it alleges a breach of a legal or equitable obligation which gives
rise to a claim for compensation or other relief within the contemplation of
the Policy.

As to the first of these criteria, Canada argues that “there is no general
fiduciary duty in relation to aboriginal interests in non-reserve lands” and
“no general fiduciary obligation to protect traditional Indian settlement lands
from the actions of other individuals or governments.” Although we do not
yet have the facts before us to determine whether a fiduciary duty was
breached in this case, we do not see how, in the wake of Delgamuukw, the
existence of a fiduciary duty with regard to the protection of aboriginal
interests in traditional, non-reserve lands can be doubted. As Lamer CJ
stated:

First, aboriginal title encompasses within it a right to choose to what ends a piece of
land can be put.... This aspect of aboriginal title suggests that the fiduciary relation-
ship between the Crown and aboriginal peoples may be satisfied by the involvement of
aboriginal peoples in decisions taken with respect to their lands. There is always a
duty of consultation. Whether the aboriginal group has been consulted is relevant to
determining whether the infringement of aboriginal title is justified, in the same way
that the Crown’s failure to consult an aboriginal group with respect to the terms by
which reserve land is leased may breach its fiduciary duty at common law: Guerin.
The nature and scope of the duty of consultation will vary with the circumstances. In
occasional cases, when the breach is less serious or relatively minor, it will be no
more than a duty to discuss important decisions that will be taken with respect to
lands held pursuant to aboriginal title. Of course, even in these rare cases when the
minimum acceptable standard is consultation, this consultation must be in good faith,
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and with the intention of substantially addressing the concerns of the aboriginal
peoples whose lands are at issue. In most cases, it will be significantly deeper than
mere consultation. Some cases may even require the full consent of an aboriginal
nation, particularly when provinces enact hunting and fishing regulations in relation
to aboriginal lands.

Second, aboriginal title, unlike the aboriginal right to fish for food, has an
inescapably economic aspect, particularly when one takes into account the modern
uses to which lands held pursuant to aboriginal title can be put.... Indeed,
compensation for breaches of fiduciary duty are a well-established part of the
landscape of aboriginal rights: Guerin. In keeping with the duty of honour and good
faith on the Crown, fair compensation will ordinarily be required when aboriginal title
is infringed. The amount of compensation will vary with the nature of the particular
aboriginal title affected and with the nature and severity of the infringement and the
extent to which aboriginal interests were accommodated.53

In our view, the cause of action alleged by the Kluane First Nation, if
sustained by the evidence at a hearing on the merits, is one that has been
recognized by the courts. Accordingly, we find that the First Nation has
satisfied the first criterion for deciding whether a claim falls within the
Specific Claims Policy.

As for the third criterion – “a breach of a legal or equitable obligation
which gives rise to a claim for compensation or other relief within the con-
templation of the Policy” – we believe, as we have already discussed, that the
alleged cause of action, even if not founded on a breach of fiduciary obliga-
tion, can be sustained, given the requisite evidence, under the second and
fourth categories of lawful obligation in Outstanding Business.

Having reached this conclusion, we must now determine whether the
claim is “based on unextinguished aboriginal rights or title” such that it is to
be excluded from consideration under the Specific Claims Policy by
guideline 7.

Is the First Nation’s Claim Excluded from the Specific Claims
Policy by Guideline 7?
Part Three of Outstanding Business states:

GUIDELINES

In order to assist Indian bands and associations in the preparation of their claims the
government has prepared guidelines pertaining to the submission and assessment of
specific claims and on the treatment of compensation. While the guidelines form an

53 Delgamuukw v. British Columbia, [1997] 3 SCR 1010 at 1113-14, Lamer CJ.
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integral part of the government’s policy on specific claims, they are set out sepa-
rately in this section for ease of reference.

SUBMISSION AND ASSESSMENT OF SPECIFIC CLAIMS

Guidelines for the submission and assessment of specific claims may be summarized
as follows:
...

7) Claims based on unextinguished native title shall not be dealt with under the
specific claims policy.54

What is the meaning of guideline 7? According to Canada, when guideline 7
and the introduction to Outstanding Business are read together with the
Specific Claims Policy as a whole, it is evident that claims based on tradi-
tional use and occupancy of land are not to be dealt with under the Policy,
whereas claims based on breach of the Indian Act or breach of treaty form
the Policy’s substance and can be heard by the Commission.55 The guideline,
in Canada’s view, is clear and unambiguous and precludes the First Nation
from bringing this claim.56 Since the paragraph headed “Guidelines” states
that “the guidelines form an integral part of the government’s policy on spe-
cific claims,” counsel for Canada would have the Commission treat the guide-
lines as mandatory rather than merely directory in nature.57 Moreover, since
principles of interpretation direct that specific terms in a document will
prevail over more general terms, in Canada’s view the specific guideline 7
should therefore be given precedence over the more general concept of
lawful obligation.58

In reply, the First Nation contends that “Guideline 7 is exactly that, it’s a
guideline”59 – in other words, guideline 7 should be considered merely
directory and, to the extent that it conflicts with the general characterization
of lawful obligation in Part Two of Outstanding Business, Part Two should
be paramount and, by implication, the guideline can be ignored.60 The First
Nation further asserts that, in any event, guideline 7 should not operate as a
bar where a claim is based on a breach of lawful obligation and unex-

54 Outstanding Business, 29-30; reprinted (1994), 1 ICCP 171 at 183-84. Emphasis added.
55 ICC Transcript, September 12, 2000, pp. 77-78 (Aly Alibhai).
56 Rebuttal Submission on Behalf of the Government of Canada, May 11, 2000, pp. 1 and 3.
57 Written Submission on Behalf of the Government of Canada, March 31, 2000, p. 4; ICC Transcript,

September 12, 2000, pp. 15 and 176 (Aly Alibhai).
58 ICC Transcript, September 12, 2000, pp. 78-79 (Aly Alibhai).
59 ICC Transcript, September 12, 2000, p. 131 (Dave Joe).
60 Chief Bob Johnson, Kluane First Nation, to Dr John Hall, Research Manager – British Columbia and Yukon

Territory, Specific Claims Branch – Vancouver, July 27, 1998.
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tinguished native title is only incidentally involved in giving rise to the
breach.61 In the First Nation’s view, Canada is seeking to have it both ways –
first, by requiring the First Nation to prove unextinguished aboriginal title
before Canada will accept that it might have an obligation to protect that
interest, and then, once an assertion of aboriginal title is made, by arguing
that the existence of aboriginal title takes the claim outside the Specific
Claims Policy. In any event, guideline 7 may not apply to this case, according
to counsel, because there has been no finding in law that the creation of the
Parks has left the First Nation’s interest in the Park lands unextinguished.62

The Commission has recently considered the legal effect of these guide-
lines in Part Three of the Specific Claims Policy in its report on the loss of
use claim of the Long Plain First Nation. Although our attention in that case
focused on guideline 3, we believe that the principles expressed there apply
with equal force in the present circumstances. We stated:

Part Three of the Specific Claims Policy, in which paragraph 3 is found, is, in any
event, simply entitled “Guidelines.” The use of that term suggests to us that, as a
guideline, paragraph 3 is intended to be interpretive only. In fact, the introductory
paragraph to the “Guidelines” suggests as much:

In order to assist Indian bands and associations in the preparation of their
claims the government has prepared guidelines pertaining to the submission
and assessment of specific claims and on the treatment of compensation. While
the guidelines form an integral part of the government’s policy on specific
claims, they are set out separately in this section for ease of reference.63

The “Guidelines” represent statements of policy and do not purport to define in an
exhaustive manner the “legal principles” upon which compensation is to be deter-
mined. As noted previously, the wisdom and strength of the Specific Claims Policy is
derived from its clear reliance upon “lawful obligation” as an evolving concept. In
circumstances in which an analysis of the law leads to a clear conclusion that “loss of
use” may be claimed as part of the “lawful obligation” owed by Canada to a First
Nation, we are not prepared to elevate the “Guidelines” in Outstanding Business –
especially ones of uncertain application such as paragraph 3 – to a position where
they will override the clear application of the Specific Claims Policy.64

Is the present claim based on unextinguished native title? Canada’s posi-
tion would treat any claim involving aboriginal rights or title in the same

61 Written Submission on Behalf of the Kluane First Nation, April 20, 2000, para. 12.
62 ICC Transcript, September 12, 2000, p. 106 (Dave Joe).
63 Outstanding Business, 29; reprinted (1994), 1 ICCP 171 at 183. Emphasis added.
64 ICC, Long Plain First Nation Inquiry, Loss of Use Claim (Ottawa, February 2000), 28-29; reported (2000)

12 ICCP 269 at 300.
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manner, regardless of whether “unextinguished native title” is the real issue
in the inquiry or a mere incident of the claim. We disagree with this position.
In our opinion, where a claim involves a grievance arising out of Canada’s
conduct in a specific, isolated incident, the presence of unextinguished
aboriginal rights or title is merely incidental to the overall claim. In such
circumstances, in our view, the claim cannot be said to be based on unext-
inguished aboriginal rights or title and will not fall within the exclusive
purview of the Comprehensive Claims Policy. The very essence of the Specific
Claims Policy is the resolution of these types of historical grievances.

Historical grievances of this nature are to be distinguished from cases in
which the parties are exchanging undefined aboriginal land rights for
concrete rights and benefits. In such cases, which turn on the existence and
content of aboriginal rights or title, the claims can be said to be “based on
unextinguished native title” within the meaning of guideline 7, and on this
basis they lie outside the Specific Claims Policy – meaning that the
comprehensive claims process is clearly at play. Such claims are based upon
unextinquished native title because they involve, at least to some extent, the
surrender or relinguishment of all or some aspects of the First Nation’s
undefined aboriginal land rights – including perhaps the First Nation’s
traditional use and occupancy of some parts of the land – in exchange for
the sort of concrete rights and benefits contemplated by agreements like the
Yukon Umbrella Agreement and its band-specific final agreements.

We do not agree with Canada’s contention that, just because the
Commission draws a different line between comprehensive and specific
claims than the one proposed by Canada, guideline 7 is thus rendered
meaningless. The settlement of comprehensive claims is of undeniable
importance in Canada, and it is certainly not the Commission’s place to
oversee the surrender and exchange of aboriginal rights in those
negotiations. That being said, the resolution of historical grievances and past
injustices arising out of Canada’s conduct is the responsibility of the
Commission and we see no reason why it should not be possible for the
Commission to address issues of “outstanding lawful obligation” that involve
ancillary issues of aboriginal rights and title. Finally, we wish to indicate that
we do not believe it is in the interests of either Canada or the First Nation to
have to resort to two different policies or forums to resolve their differences.
If the parties can agree to address and resolve past injustices arising out of
Canada’s conduct within their comprehensive claims negotiations, neither the
Commission nor the Specific Claims Policy need be engaged. However, as we
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have stated, we are not in a position to determine whether that is the case
here; we find merely that the claim put forward by the Kluane First Nation is
a specific claim within the meaning of that policy.

CONCLUSION

For the reasons set forth above, the Commission finds that the subject matter
of the claim as alleged by the First Nation falls within the scope of the
Specific Claims Policy. Accordingly, the Commission has jurisdiction to hear
the claim. The parties are directed to submit all relevant documents to the
Commission, and a planning conference to discuss the merits of the claim
will be convened as soon as possible. The Commission remains ready to
assist the parties wherever possible to find a resolution to this matter.

FOR THE INDIAN CLAIMS COMMISSION

P.E. James Prentice, QC Carole T. Corcoran
Commission Co-Chair Commissioner

Dated this 1st day of December, 2000.
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APPENDIX B
DECLARATION

Kluane First Nation:
Kluane National Park and Kluane Game Sanctuary Inquiry

Première Nation de Kluane : 
       enquête relative au parc national de Kluane et à

la réserve faunique de Kluane

DECLARATION

On October 2, 1996, The Kluane First Nation
submitted a claim to the Minister of Indian
Affairs and Northern Development respecting
the establishment of Kluane National Park and
Kluane Game Sanctuary in its traditional
territory.

On March 25, 1999 the claim was rejected.

By letter dated October 4, 1999, followed by
a Band Council Resolution dated October 27,
1999, the Chief and Council requested that
this Commission conduct an inquiry into this
rejected claim.

On October 27, 1999, the Commission
accepted this request.

DÉCLARATION

Le 2 octobre 1996, la Première Nation de
Kluane a présenté une revendication au
ministre des Affaires indiennes et du Nord
canadien en ce qui a trait à l’établissement du
parc national de Kluane et de la réserve
faunique de Kluane dans son territoire
traditionnel.

Le 25 mars 1999, la revendication a été
rejetée.

Dans une lettre datée du 4 octobre 1999, puis
dans une résolution du conseil de bande datée
du 27 octobre 1999, le chef et les conseillers
ont demandé à la présente Commission de
mener une enquête au sujet de cette
revendication rejetée.

Le 27 octobre 1999, la Commission a accepté
la demande.
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In February 2000, Canada requested a hearing
to address the jurisdiction of the Indian
Claims Commission in this matter.  A hearing
was held on September 12, 2000, and the
Commission ruled on December 14, 2000,
that the claim fell within the scope of the
Specific Claims Policy and, as such, the
Commission had jurisdiction to hear it.

In February 2001, the First Nation asked that
the inquiry be held in abeyance while the
parties attempted to find ways to include the
claim in on-going comprehensive claim
negotiations.  The Inquiry resumed in August
2001 at the request of the First Nation.
Canada gave notice that it continued to hold 
the view that this was not a proper matter for
an inquiryby this Commission and declined to
participate.

A Community Session was held in February
2002.  Canada was not in attendance.

On March 31, 2002, the Kluane First Nation
signed a Memorandum of Understanding with
the federal and territorial governments
acknowledging that negotiations on its Final
and Self-Government Agreements were
substantially complete.  The agreements,
including a “Memorandum Regarding Kluane
National Park Reserve and Kluane Game
Sanctuary”, were signed on October 18, 2003.

On May 5, 2004, the Kluane First Nation
asked that the ICC Inquiry be terminated.

En février 2000, le Canada a demandé la tenue
d’une audience afin d’examiner la compétence
de la Commission des revendications des
Indiens en la matière. Une audience a eu lieu
le 12 septembre 2000, et la Commission a
rendu une décision le 14 décembre 2000 à
savoir que la revendication s’inscrivait dans le
cadre de la Politique des revendications
particulières et, par conséquent, qu’elle avait
compétence pour entendre la revendication.

En février 2001, la Première Nation a
demandé que l’enquête soit mise en suspens
pendant que les parties tentaient de trouver
différents moyens d’intégrer la revendication
aux négociations de revendication globale en
cours. L’enquête a repris en août 2001 à la
demande de la Première Nation. Le Canada a
avisé qu’il percevait toujours ce dossier
comme ne relevant pas de la compétence de la
présente Commission, et a refusé de participer
à l’enquête.

Une audience publique a eu lieu en
février 2002. Le Canada n’était pas présent.

Le 31 mars 2002, la Première Nation de
Kluane a signé un protocole d’entente avec les
gouvernements fédéral et territorial,
reconnaissant que les négociations ayant trait
à son entente définitive et à son entente sur
l’autonomie gouvernementale étaient
essentiellement terminées. Les ententes,
notamment le Protocole d’entente concernant
la réserve de parc national de Kluane et la
réserve faunique de Kluane, ont été signées le
18 octobre 2003.

Le 5 mai 2004, la Première Nation de Kluane
a demandé que la CRI mette fin à l’enquête.
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Since the specific claim has been dealt with
within the comprehensive claim negotiations,
the ICC finds that there are no longer any
matters to be inquired into.

THIS COMMISSION THEREFORE
DECLARES AS FOLLOWS:

The inquiry  into this specific claim is hereby
concluded.

At Ottawa, Ontario, this 14  day of July,th

2006.

Alan C. Holman 
Commissioner

Sheila G. Purdy
Commissioner

Puisque la revendication particulière a été
traitée dans le cadre des négociations de
revendication globale, la CRI estime qu’il n’y
a plus lieu de mener enquête dans ce dossier.

LA COMMISSION DÉCLARE PAR
CONSÉQUENT CE QUI SUIT :

Par la présente, l’enquête sur cette
revendication particulière est close.

Fait à Ottawa (Ontario), le 14 juillet 2006.

Alan C. Holman
Commissaire

Sheila G. Purdy
Commissaire
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APPENDIX C
CHRONOLOGY

KLUANE FIRST NATION: 
KLUANE NATIONAL PARK AND KLUANE GAME SANCTUARY INQUIRY

1 Planning conference Vancouver, February 11, 2000
Vancouver, October 18, 2001

2 Community session Burwash Landing, Yukon, 
February 6, 7, and 8, 2002

The Commission heard from Deputy Chief Robin Bradasch, Ron
Chambers, Alexander Dickson, Dennis Dickson, Gerald Dickson,
Richard Dickson, Mary Easterson, Hank Jacquot, Agnes Johnson,
Dorothy Johnson, Edward Johnson, George Johnson, Gloria Johnson,
Grace Johnson, Joseph Johnson, Kathleen Johnson, Keith Johnson,
Kirk Johnson, Lena Johnson, Luke Johnson, Mary Jane Johnson, Rob-
ert Johnson, Sam Johnson, Jr, Simon Johnson, Sharon Kabanak,
Monique Martin, Justina Michel, Chief Dan Tlen, and Sam White.

Expert testimony      Burwash Landing, Yukon, February 8, 2002

The Commission heard from Dr Julie Cruikshank.

3 Written and oral legal submissions

Mandate challenge

• Submission on Behalf the Government of Canada, March 31,
2000

• Submission on Behalf of the Kluane First Nation, April 20, 2000

• Rebuttal Submission on Behalf of the Government of Canada,
May 11, 2000

• Oral legal submissions, Vancouver, September 12, 2000

• Ruling, December 1, 2000
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4 Content of formal record

The formal record of the Kluane National Park and Kluane Game
Sanctuary Inquiry consists of the following materials:

• Exhibits 1–20 tendered during the inquiry

• transcripts of community session (3 volumes) (Exhibit 5A)

The report of the Commission and letter of transmittal to the parties
will complete the formal record of this inquiry.
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Re: Response to the Cowessess First Nation’s 1907 Surrender 

Phase II Inquiry from
Chuck Strahl, Minister of Indian Affairs and Northern Development, 

to Renée Dupuis, Indian Claims Commission
 December 12, 2007

612

Re: Response to the  Williams Lake First Nation Village Site Inquiry from 
Chuck Strahl, Minister of Indian Affairs and Northern Development, 

to Renée Dupuis, Indian Claims Commission
October 4, 2007

613
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Response – Williams Lake First Nation – Village Site Inquiry
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Response – Cowessess First Nation – 1907 Surrender Phase II Inquiry
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The Commissioners

Chief Commissioner Renée Dupuis has had a private law
practice in Quebec City since 1973 where she specializes in the
areas of Aboriginal peoples, human rights, and administrative
law. Since 1972, she has served as legal advisor to a number of
First Nations and Aboriginal groups in her home province,
including the Indians of Quebec Association, the Assembly of
First Nations for Quebec and Labrador, and the Attikamek and
the Innu-Montagnais First Nations, representing them in their
land claims negotiations with the federal, Quebec, and New-

foundland governments and in constitutional negotiations. From 1989 to 1995,
Madame Dupuis served two terms as commissioner of the Canadian Human Rights
Commission, and she is chair of the Barreau du Québec’s committee on law relating
to Aboriginal peoples. She has served as consultant to various federal and provincial
government agencies, authored numerous books and articles, and lectured exten-
sively on administrative law, human rights, and Aboriginal rights. She is the recipient
of the 2001 Award of the Fondation du Barreau du Québec for her book Le statut
juridique des peuples autochtones en droit canadien (Carswell), the 2001 Gover-
nor General’s Literary Award for Non-fiction for her book Quel Canada pour les
Autochtones? (published in English by James Lorimer & Company Publishers under
the title Justice for Canada’s Aboriginal Peoples), and the YWCA’s Women of Excel-
lence Award 2002 for her contribution to the advancement of women’s issues. In
June 2004, the Barreau du Québec bestowed on her the Christine Tourigny Merit
Award for her contribution to the promotion of legal knowledge, particularly in the
field of Aboriginal rights. She was appointed a Member of the Order of Canada in
2005. She was one of the first recipients of the Advocatus emeritus award, created
by the Quebec Bar in 2007. Madame Dupuis is a graduate in law from the Université
Laval and holds a master’s degree in public administration from the École nationale
d’administration publique. She was appointed Commissioner of the Indian Claims
Commission on March 28, 2001, and Chief Commissioner on June 10, 2003.

Les Commissaires
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Daniel J. Bellegarde is a member of the Little Black Bear First
Nation in southern Saskatchewan. Educated at the Qu’Appelle
Indian Residential School and the University of Regina’s Faculty
of Administration, he has also received specialty training at
various universities and professional development institutions.
Mr Bellegarde has held several senior positions with First
Nations organizations, including socio-economic planner for the
Meadow Lake Tribal Council and president of the Saskatchewan
Indian  Institute of Technologies. He was first Vice-Chief of the

Federation of Saskatchewan Indian Nations, holding the treaty land entitlement and
specific claims portfolio, as well as the gaming, justice, international affairs and
self-government portfolios. He is currently the president and senior governance
coordinator of the Treaty 4 Governance Institute, an organization mandated to work
with Treaty 4 First Nations to develop and implement appropriate governance
processes and structures. He has served on various boards and committees at the
community, provincial, and national levels, including the Canadian Executive Service
Organization. Mr Bellegarde was appointed Commissioner of the Indian Claims
Commission on July 27, 1992, and continues to serve in this capacity. He also served
as Co-Chair of the Commission from 1994 to 2000.

Jane Dickson-Gilmore is an associate professor in the Law
Department at Carleton University, where she teaches such
subjects as Aboriginal community and restorative justice, as well
as conflict resolution. Active in First Nations communities, she
serves as an advisor for the Oujé-Bougoumou Cree First Nation
Community Justice Project and makes presentations to schools
on Aboriginal culture, history, and politics. In the past, she
provided expert advice to the  Smithsonian  Institution –
National Museum of the American  Indian on Kahnawake

Mohawks. Ms Dickson-Gilmore has also been called upon to present before the
Standing Committee of Justice and Human Rights and has been an expert witness in
proceedings before the Federal Court and the Canadian Human Rights Commission. A
published author and winner of numerous academic awards, she graduated from the
London School of Economics with a PhD in law and holds a BA and MA in
criminology from Simon Fraser University. Ms Dickson-Gilmore was appointed
Commissioner of the Indian Claims Commission on October 31, 2002.
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Alan C. Holman is a writer and broadcaster who grew up on
Prince Edward Island. In his long journalistic career, he has
been an instructor at Holland College in Charlottetown, PEI;
editor-publisher of a weekly newspaper in rural PEI; a radio
reporter with CBC in Inuvik, NWT; and a reporter for the
Charlottetown Guardian, Windsor Star, and Ottawa Citizen.
From 1980 to 1986, he was Atlantic parliamentary
correspondent for CBC-TV news in Ottawa. In 1987, he was
appointed parliamentary bureau chief for  CBC radio  news, a

position he held until 1994. That same year, he left national news reporting to
become principal secretary to then-PEI Premier Catherine Callbeck. He left the
premier’s office in 1995 to head public sector development for the PEI Department of
Development. Since the fall of 2000, Mr Holman has worked as a freelance writer
and broadcaster. He was educated at King’s College School in Windsor, Nova Scotia,
and Prince of Wales College in Charlottetown, where he makes his home. He was
appointed Commissioner of the Indian Claims Commission on March 28, 2001.

Sheila G. Purdy was born and raised in Ottawa. Between 1996
and 1999, she worked as an advisor to the government of the
Northwest Territories on the creation of the Nunavut territory.
Between 1993 and 1996, she was senior policy advisor to the
Minister of Justice and the Attorney General of Canada on
matters related to the Criminal Code and Aboriginal affairs. In
the early 1990s, Ms Purdy was also special advisor on
Aboriginal affairs to the Leader of the Opposition. Previously,
she provided legal services on environmental matters and

worked as a legal aid lawyer representing victims of elder abuse. After graduating
with a law degree from the University of Ottawa in 1980, Ms Purdy worked as a
litigation lawyer in private practice until 1985. Her undergraduate degree is from
Carleton University, Ottawa. Ms Purdy is on the executive of the Canadian Biodiversity
Institute, the Advisory Council of Canadian Arctic Resources Committee, and the
Women’s Legal Education and Action Fund (LEAF). She was appointed Commissioner
of the Indian Claims Commission on May 4, 1999.
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