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l an d  e n ti tl em e n t  c la im s ,  o n e  o f t h e  s u b m i s s io n s  w a s  d e v o t e d  to  R o s e a u  R i v e r R e s e rv e

2  a n d  R o s e a u  R a p id s  R e s e rv e  2 A .

3 T he  R os ea u  R ive r  A nis h in ab e  F i r s t  N a t io n  i s  the  s u c c es s o r t o  th e  f o l lo w e r s  o f N a - n a -

w a - n a n ,  K e - w e - t a y a s h ,  a n d  W a - k o - w u s h ,  w h o  w e r e  s ig n a t o r i e s t o  T r e a t y  1 .

4 D e p a r tm e n t  o f  I n d i a n  A f f a i r s  a n d  N o r t h e r n  D e v e l o p m e n t  ( D I A N D ) ,  Outstanding Business:

A Native Claim s Policy – Spec ific Claims (O ttaw a:  D IA N D , 19 82 ) ,  2 0.

PART I

IN T R O D U C TIO N

In  Fe bru ary  19 95 , the  Ind ian  C laim s C om m issio n (I C C ) ag ree d to  sp on so r the

m e d i a ti o n o f t he  Roseau  R ive r A nis hin ab e’s tr eaty  lan d e ntitle m en t claim .1 T h e

pa r t ie s  to th e m ed iatio n m ad e a jo int re qu est fo r the  ass istan ce o f the

H on ou rab le  M r. R o b e r t F .  R e id .  H e  w a s  a sk e d  to  a s su m e  the ro le of m edia tor.

T h e  C om m ission , as spo nso r to the  m edia tion, ag reed  to offe r M r. R eid’s

as s is t ance .

A l t h o u g h the  his tory  of th is cla im  rea ch es b ack  to th e  1880s ,  t he  Roseau

R i v er A nis hin ab e F irst N atio n fir st filed  a sp ecif ic cla im , in c on cer t w ith th e

M a n it o b a Ind ian B rothe rho od  (M IB ), t o  the  Depar tmen t  o f  Ind ian  Af fa i rs  and

N orthe rn  D e v e l o p m e n t ( D I A N D )  in  M a r ch  1 9 7 8 .2 T h e R o s e au  R ive r

A n i s h in a b e F i rs t N a t io n 3 c o n te n d e d  th a t  the  C row n h ad  no t fulfille d its

o b l ig a ti o n unde r  Trea ty  1  to  se t apa r t  land  fo r  i ts  u se  and  b e n efit alo ng  the

b a n k s of  t he  Ro seau  R ive r .  C la ims  such  a s  th i s  a r e  known as  “ t r ea ty  l and

en titlem en t”  (T L E ) cla im s. T he  Sp ecif ic C laim s P olic y, p ub lish ed  in 1 98 2,

p rov ides t h at  an y  c l a im d i sc los ing  an  ou tstand ing la w ful ob ligation  on  the p art

o f the  go ve rnm en t w ill be  acc ep ted  for  ne go tiatio n. 4 T he  trea ty  l an d  e n ti tl em e n t

claim  o f  th e  R o s e a u  R iv e r  A n is h in a b e F i r s t Na t ion  w as  u l tima te ly  accep ted  by

the  fed era l go ve rnm en t for  ne go tiatio n.

F o r  m o r e  t h an  1 0 0  y e a rs  th e  A n i s h in a b e  o f t h e Roseau  R ive r  wa te r shed

in  sou theas t ern  M an i toba  have  pu r sued  the i r t r ea ty  lan d e ntitle m en t claim
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5 T he  H on ou ra bl e  J oh n C .  M un ro  to  C hi ef  F el ix  A nt oi ne ,  N ov em be r 5 ,  19 82 .

s te m m i n g fro m  T rea ty 1  of 1 87 1, a nd  the  ev en ts p rec ed ing , su rro un din g,  a n d

subse q u e n t to it. C om pla ints  of f ailu re to  fulf il the  trea ty an d its  co llate ra l

prom ises , inc luding  fa i lure  to  es tabl ish  the  pro m ised rese rve  and  to  p ro tec t

r e se r v e l ands  aga ins t dep reda t ion , a rose  imm edia te ly  a ft e r t h e  tr ea ty  was

s ig n e d . A ltho ug h s om e ad jus tm en ts  were  m ade  ove r  the  ye ars, th e co m pla ints

w ere  ne ve r satis f ied . T he  info rm atio n m ad e av ailab le to  the  C om m issio n

su gg ests  tha t ,  whi le  the  c la im  w as  not  ac t ive ly  pu r sued  a t  a ll  times  t h ro u g h o u t

this  l eng thy  h i sto ry , i t was  nev e r  abandoned  by  the  R os eau  R ive r F irst N atio n.

T h e  Fir st N atio n  su bm itted  its trea ty lan d e ntitle m en t claim  in 1 97 8;

ho w eve r, five  ye ars e lap sed  be for e it w as fin ally  a c c ep t ed  f o r ne go tiatio n. O n

No vem ber  5 ,  1 9 8 2 , t h e H o n o u r a b le  J o h n  M u n ro ,  t hen  Min i s t e r fo r  Ind ian

A ffair s  a n d  N orth ern  D ev elo pm en t, acc ep ted  the  R os eau  R ive r A nis hin ab e

Firs t  Nat ion’s  c la im  in  the  fo l low ing term s:

[ T ] h e c l a im w hich  h a s  b ee n  u n d e r c o n s id e r at io n  fo r  some  t ime ,  has
b e e n  the  sub jec t o f  de t a il ed  h i s to r i ca l and  l ega l  r ev iew  a n d
e x te n s iv e  discu ssion  w ith yo ur rep resentat ives. Af te r r e v ie w i n g  th e
ava i lab le  f ac ts  and  r e l a ted  ev idence ,  I  w i sh  to  adv i se  you  tha t the
R os ea u R ive r B an d h as a  va lid tr ea ty la nd  en titlem en t cla im  . . .5

W ith  this  letter , a p erio d  of n eg otia tion  ov er c om pe ns atio n  began  tha t  became

inc rea sin gly  marked  b y  mi sun ders tan din g a nd  acr im on y. F ina lly, w he n th e

pa r t ie s  r ecogn ized  tha t t hey  had  r e ac h e d  a co m ple te im pa sse , the y tu rne d to  the

Ind ian C la ims  C om miss ion  fo r  a s si s tance  by  w ay  o f  m e d iatio n. T he

C o m m i s si o n ag reed ,  and  the  med ia t ion  p roved  su ccess fu l.  Wi th in  a  f ew

m o n t h s an  A greem ent  in  Pr inciple  w as  achieve d that  soon  t h e r e af t er  was

ratif ied  by  the  F irst N atio n. 





6 B e c a u s e  t h i s  p r o c e s s  w a s  a  m e d i a t i o n ,  t h e  C o m m i s s i o n  d i d  n o  r e s e a r c h  a n d  m a d e  n o

f in d i n g s.  T h e  f o l l o w i n g  b r i e f  h is to ry  d raw s  o n  in fo rm at io n  a nd  do cu m en ts  su bm i t ted

t o  th e  m e d i a to r  b y  th e  p a rt ie s  d u ri n g  th e  c o u rs e  o f t h e m e d i a ti o n .

7 C a n a d a , P a r li am e n t , Sessional Pap ers,  1 8 7 2 ,  v o l . 7 ,  N o .  2 2 , 1 0 .

8 A l e x a n d e r  M or r is ,  The Treaties of Canada with the Indians of Manitoba and the North-West Territories

(S as ka to on :  F if th  H ou se  P ub l ish er s ,  1 99 1) ,  26 .

PART II

A  B R IE F  H IS T O RY  O F  T H E C L A IM  6

A s the  C om m issio n’s  inv olv em en t in th is cla im  rela ted  to th e m ed iatio n

man da te , w e did  no t hav e the  ben efit  of h istoric a l r e co r d s o r  de t a il ed  l ega l

s u b m i ss io n s f ro m  the  pa rties s ettin g o ut th e b asis  of th e cla im . A cco rdin gly , the

C om m issio n m ak es n o fin din gs  of f act in  this  rep ort.

T h e  A nis hin ab e O jibw ay  oc cu pie d th e R os eau  R ive r dis trict o f pr ese nt-

day  M an itob a b efo re th e ar riva l o f  wh i te  set t lers  (Roseau is  a Fre nch  w ord

m e a n ing  w ater reed ).  W hen  sett lers be gan  to arriv e in th e area  in the  early

180 0s ,  t he re  was  inc reas ing  p res su re  on  A n i sh inabe  lands ,  a lr eady  occup ied

a n d  c u ltiva t ed  by  them.  Th i s  p re s su re  led  to  conce rn  amo ng  the  A n i sh inabe

C hie fs a nd , so on  afte r C on fed era tion , the  C hie fs d em an de d a  trea ty. 

W hen  W e m y ss  S im ps on  w as a pp oin ted  Ind ian  C om m issio ne r by  the

Pr ivy  Cou nc i l  in  1871 ,  he  was  c h a rg e d  w i th  t h e resp on sib ility o f en terin g in to

n eg o t iatio ns  wi th  the  Ind ians  o f wh a t  is  now  M ani toba  fo r t he  pu rpose  o f

c o n c lu d i n g T rea ty 1  – th e firs t of th e “n um be red  trea ties”  in C an ad a. A fte r

a r ri v in g  i n  W i n n ip e g  in J uly  of th at ye ar, h e iss ue d p roc lam atio ns  inv iting  the

v a r io u s loca l Band s  to  nego t ia t e .7 O n J uly  27 , 18 71 , M r. S imp son ,  t oge the r

w ith  the L ieuten ant G ov ern or  o f  M ani toba an d the  N orth-W est  Terr i tor ies ,

A .G . Arch iba ld ,  me t  w i th  seve ra l hundred  o f  t he  “Ch ippewas”  and  “S wam py

Cree”  Ind ians a t  Lo w er F ort  G arry .8 T h e  L i e u te n a n t G o v e r n o r  o p en e d  th e

pro cee din gs  w ith a n a dd ress  in w hic h h e sa id:

[ Y ] o u r G reat M othe r [the Q uee n],  t he re fo re , w i l l  lay  a s ide  fo r  you
“lots” of la nd  to  b e  u s ed  b y  y o u  a n d yo ur c hild ren  for ev er. S he  w ill
n o t a l low  the  wh i t e  man  to  in t rude  upon  these  lo ts .  She  wi l l mak e
ru le s to  keep  them  for  you ,  so  that  as  long as  the  su n shal l  sh ine ,
the re  s h a l l b e  n o In dia n w ho  ha s n ot a  pla ce th at h e ca n c all h is
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9 M or ris ,  Treaties,  2 8 .

10 M or ris ,  Treaties, 3 1 4 - 1 5 .

hom e , w h e r e  h e can g o and  pi tch  his  cam p,  or  i f  he  cho oses ,  b u i ld
his  ho us e o r till h is lan d. . . . 9

A m on g the  pro vision s of T reaty 1  w ere the  term s b y  w h i c h  th e  v a r io u s

trib es ,  a s  s ign ato ries, w ere  to h av e lan d a pp ortio ne d a nd  set a sid e fo r the ir

ex clu siv e u se a nd  en joy m en t:

[H]e r M a jes ty  the  Queen ,  and  h e r  successo r s  fo r  eve r,  he reby
agrees a n d  u n d e rt ak e s  to  l ay  a s id e  and  re s e rv e  f o r t h e s o le  a n d
e x c lu s iv e  us e o f the  Ind ian s, the  follo w ing  trac ts  o f  l and  .  .  . and
f o r the u se o f the In dian s of w h om  Na-sha -ke -pen ia s , Na-na -w a-
n a n , K e-w e- tayash  a n d  W a - k o - w u s h  a re  th e  C h i e fs , s o  m u c h  l an d
o n  the  R o s e a u  R i v er  a s w i l l f u rn i sh  one hundred and sixty acres for each
family of five,  o r  in  tha t  p ropor tion  fo r  la rge r  o r  sma l l e r  fami lies ,
beginning at the mouth of the river .  . .  it  be ing  unde r s tood  ho wev er , t ha t
if , a t  the  da t e  o f  t he  execu tion  o f  t h is  t rea ty , t h er e  ar e  an y  sett lers
w ithin  the  b o u n d s  o f a n y  la n d s rese rve d b y a ny  ba nd , H er M ajes ty
re se rves  the  r igh t t o  dea l  w i th  such  se tt le r s  a s Sh e sh all d eem  jus t,
so  as  no t  to  d iminish  the  e xtent  of  land a l lo t ted  to  the  Ind ians .10

O n  beha l f  o f  the  Ch ippewa  and  Sw amp y  Cree ,  the ir C hie fs af fixe d th eir

m a r k s  to  T r e a ty  1  a t L o w e r  F o rt  G a rr y  o n  A u g u s t 3 ,  1 8 7 1 .

Im m ed iately  follow ing th e sign ing o f Tre aty 1 ,  the A nish inab e C hiefs

expres sed t h ei r c o n c e rn  a b o u t the  leve l  o f  p ro tec t ion  tha t  the  ag reemen t  was

p r o v id i n g over  the i r  lands .  D issa tisfac tion  m ou nte d o ve r the  de lay in  s u rv e y in g

the  p r o m i se d  r es e rv e , t h e c o n tinu ing  enc roachm en t  o f  s e tt le r s  on  the ir  l and ,  and

t imb er pe rmi t s  be ing  g ran ted  on  l ands  tha t t h e A n i s h in a b e  u n d e rs to o d  had  been

prom ised to th em . T he  A n i s h in a b e  w a n t ed  t o  h av e  a  re s er v e t h at  st ra d d le d  th e

Roseau  R ive r an d th at ra n a lon g its  len gth . It w as n ot u ntil 1 87 4 th at a

p roposed  s i te  was  m arked  o f f  a t t he  mou th  o f  the  Ro seau  R ive r .  Th i s  was  n o t ,

ho w eve r, t he  f ina l  su rvey . The  o f f ic i a l su rvey d id  no t  occur  un t i l 1887 ,  w hen

a  p l an  was  p repa red  by  the  D o m in io n  L a n d  S u r v e y o r.  W h a t  w a s  su r v e ye d ,

ho w eve r, was  a  block-shaped reserve tha t ex ten de d b ac k f ro m  the  riv er, n ot  a lo n g

its len gth .

 The  l ands  tha t  even tua lly  became  t h e r e se r v e (o r  r e se rves )  were  no t  s e t

o u t u n t il 18 87  an d 1 88 8. B y th is tim e m uc h o f the  lan d d esire d b y th e
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A n i s h in a b e, a n d  w h ich  they  unde r s tood  to  be  the i r s,  had  a l ready  been

a li en a te d . Con sequen t ly , t he  des igna ted  r e se rve  lands  w ere  in  a  d i f f e ren t

loc atio n  f ro m  t h e  rese rve  tha t the  A nis hin ab e h ad  un de rsto od  w ou ld  r u n  a lo n g

the  r ive r.  In  the  end ,  t he  Roseau  R ive r  An i sh inabe  F i r st  Na t ion  a s se rt ed  tha t

C a n a d a  did  no t fulfil its  pro m ise to  t h e B a n d  t o  se t a s id e  th e  r es e rv e  p rom ised

to it b y th e te rm s o f T rea ty 1 . 

T h i s his toric al co m pla int fo rm ed  the  ba sis o f its sp ecif ic cla im  an d th e

s u b s eq u e n t nego t i a tions  tha t a rose  be tw e e n  C anada  and  the  R oseau  R ive r

A n i s h in a b e F i r s t Na t ion  m ore  than  100  yea rs  later . W he n th e n eg otia tion s

ev en tua lly  s t a ll ed ,  the  F i r s t Na t ion  m ade  a  r equ e s t t o  the  Ind ian  C laim s

C o m m i s si o n for  m ed iatio n. T he  m ed iatio n p roc ess  resu lte d  in  a  s e tt le m e n t

ag ree m en t be tw ee n th e p artie s, u ltim ate ly ra tified  by  the  F irst N atio n. 



PART III

T H E  C O M M I S S IO N ’ S  M A N D A T E  A N D  M E D I A T IO N  P R O C E S S E S

T h e  I n d ia n  C l a im s  C o m m i s s io n  ( ICC)  w as  c rea ted  a s  a  j o in t  i n it ia t ive  a f t e r

years  o f  d i scuss ion  be tw een  F i r s t Na t ions  and  th e  G o v e r n m e n t o f  C a n a d a  ab o u t

h o w  the  wide ly c rit icize d p roc ess  for  de alin g w ith In dia n la nd  claim s in

C a n a d a  m igh t be  im pro ve d. It w as e stab lish ed  by  an  O rde r in C o u n c i l  da t ed

Ju ly  1 5 ,  1 9 9 1 , a p p o in t ing  H arry  S. L aF orm e, fo rm er c om m issio ne r of  the

In d ian  C om m issio n o f O nta rio, a s C hie f C om m issio ne r, an d b eca m e fu lly

ope ra t ive  w i th  the  appo in tmen t  o f  s ix  Com miss ione r s  in  Ju ly  1992 .

Its  man da te  to  condu c t  inqu i r i e s unde r  the  Inquiries Act i s s e t o u t  in  a

com m iss ion issued un der  the  G reat  Seal  of  C anad a,  wh ich s ta tes :

tha t our  C om m iss ioners  on the  b as is  of C a n a d a ’s S pe cific  C laim
Pol i cy . . . b y  c o nsid erin g o nly  tho se m atter s at is su e w he n th e
dis pu te  w as in itially s ub m itted  to  the  C om m issio n, in qu ire in to  a n d
r e p o rt  o n :

( a ) wh e the r a cla im an t ha s a v alid  claim  for  ne go tiatio n u nd er th e
Po l i cy wh ere  tha t c l a im h as alread y be en re jected  by th e M inister;
a n d

( b ) w h ich c om pen sation  cri teria ap ply in  neg otiation  of a
settle m en t, w he re a  claim an t dis ag ree s w ith  the M inister’s
de te rmina t ion  o f  t he  app l i cab le  c r it e ri a .

Th us ,  at th e re qu est o f a F irst N atio n,  t he  ICC can  co nduc t  an  inq uiry  into

a  r e jec t ed  spec if i c c l a im o r  a  d i spu te  ove r  com pen s a ti o n. T he  po licies  of th e

f e d era l gove rnm en t  d i ff e ren ti a te  be tween  “com prehens ive”  and  “ spec i fi c”

cla ims.  The  fo rm er are  c l a ims  based  o n  unex t ingu i shed  abor ig ina l t it le  and

no rm ally  ar ise in area s of th e co un try wh ere  no  t r ea ty  ex is t s be tween  Ind ians

a n d  the  fed era l go ve rn m en t. T he  latter  are  claim s in vo lvin g a  bre ach  of tr eaty

obl igat ions ,  or  w here  the  C row n’s  law ful  obl igat ions  hav e been  otherw ise

u n f u lf il le d , su ch  as b rea ch  of a n a gre em en t or a  dis pu te o ve r co m pe ns atio n  o r

the  Indian Act, an d in clu de s cla im s o f fra ud . 

A l t h o u g h t h e C o m m i s si o n  h as  n o pow er  to  accep t  o r  fo rce  a c c ep t an c e  o f

a  claim  r e je c te d  b y the  go ve rnm en t, it ha s th e p ow er to  tho rou gh ly re vie w  the

claim  a n d  th e  rea so ns  for  its reje ctio n w ith th e cla im an t an d th e g ov ern m en t.

T h e  Inquiries Act giv es th e C om m issio n w ide  po w ers to  conduc t  such  an  inqu i ry ,
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to  ga the r  in fo rma t ion ,  and  even  to  subpoena  e v id en ce if  ne ces sary . If, at th e

e n d  of a n in qu iry, th e C om m issio n  c o n c lu d e s  th a t t h e fac ts an d la w  su pp ort a

find ing  tha t  Canada  ow es  an  ou t s t and ing  l awfu l  ob l iga ti o n  to  t h e c la im a n t

b a n d , i t may  r ecom men d  to  the  Min i s t e r o f  Ind ian an d N orth ern  A ffairs  tha t a

c la im  b e  a c c e p te d .

In  a d d it io n  t o  co n d u c ti n g inqu i r ie s  i n to  r e j ec ted  c l a ims  and  in to  d ispu te s

ove r  the  ap plic atio n o f co m pe ns atio n c riteria , the  C om m issio n is  au tho rize d to

p r o v id e  m edia t ion services  a t the  req ue st o f the  pa rties to  a sp ecif ic cla im  to

ass ist the m  in re ach ing  an  ag ree m en t.

 The  c l a im o f  t he  Roseau  R ive r A nis hin ab e F irst N atio n w as d ealt w ith

unde r  the  Com miss ion ’ s  med ia t ion  m anda te .

MEDIATION MANDATE

T h e  C o m m issio n h as a  m an da te to  fur nis h m ed iatio n s erv ices . T his  m an da te

is  spel led  out  in  the  C om m iss ion’s  terms of  reference  a s  fo l lows:

A nd  w e do  here by a ) auth orize o ur C om m ission ers
. . .

(iii) to  prov ide  or  ar rang e,  a t  the  request  o f t he  pa r ti e s , such
m e d i a ti o n serv ices  as m ay  in th eir o pin ion  ass ist the
G o v e r n m e n t of  C anada  and  an  Ind ian  band  to  r each  an
a g r ee m e n t in  r e spec t  o f  any  m atter  r e la t ing  to  an  Ind ian
sp ecif ic cla im .

F r o m  its inc ep tion , the  C om m issio n h as in terp rete d its  m an da te b roa dly

a n d  has  v igo rous ly  sough t  to  advance  m ed ia tion  a s  an  alter na tive  to  the  cou r ts ,

wh ich are  inherent ly  adv ersar ia l  in  nature .  In  the  in teres ts  of  helping  Firs t

N atio ns  an d C an ad a n eg otia te ag ree m en ts th at r e c o n cile th eir c om pe ting

inte rests  in  a  fa i r ,  expedi t ious , and  efficien t m ann er,  the C om m ission  offers  the

pa r t ie s  a b roa d ra ng e o f m ed iatio n s erv ices  tailo red  to m eet th eir  par t i cu lar

goals .

M edia tion  is toda y a w idely u sed  m etho d in C ana da a nd  throu g h o u t

N orth  Am er ica  for the  reso lution  of d ispu tes w ithou t l i t igatio n, or o f d i spu te s

a lr e ad y  in l i t igation . I t has  g rown  imm ense ly  popu la r  in  the  l a s t f ew  ye ars, in

ligh t of its  a d v a n ta g e s o v e r  th e  unce r t a in ty  –  and  the  unaccep tab le  de l ays and

co sts  –  o f  t he  tr ad i ti ona l  li ti ga t ion  sys t em.  W ith  considerab le  presc ience ,  those

resp on sib le  f o r t h e cre atio n o f the  C om m issio n e ns ure d th at it w ou ld  h a v e  th e
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au tho rity to  ex erc ise th is fac ility, th e v alu e  o f  wh ich  i s dem ons t r a ted  he re . In

o u r vie w , it rem ain s u nd eru tilized , a situ atio n w e  reg ard  as u nfo rtun ate f or a ll,

a n d  w hic h, a s ca n b e se en  in  the  Recom men da t ion  be low,  we  hav e  s t riven  to

co rrec t. 



11 S i n c e  m ed ia t io n  d i scu ss io ns  a re  co nf ide n t ia l ,  n o  m o r e  th a n  a n  o u t l in e  o f  t h e  c o u r se  t h e y

t o o k  c a n  b e  g i v e n  h e r e . 

PART IV

T H E  N EG O T IA T IO N S  A N D  SU B S EQ U E N T  M E D IA T IO N

THE COMPENSATION NEGOTIATIONS

A l t h o u g h the M inister of  Ind ian A ffairs  acc ep ted  the  Fir st N atio ns ’ en titlem en t

claim  i n  1 9 8 2 , s ub s ta n tive  nego t i a tions  d id  no t  beg in  un t il  1993 .  The  cen t r a l

i s sues  were  the  amo un t  o f  comp ensa t ion  o f fe red  by  C a n a d a  a nd  the  ac tua l

a c re a g e to  be  se t a s id e  a s r e se r v e in fu lfilm en t of th e F irst N atio n’s  ou tstan din g

trea ty  l and  en t it lemen t . By  M arch  1993 ,  t h e p a r ti es  h a d  re a c h ed  a g r ee m e n t o n

o n l y a  f ew spec i f ic  po in t s . Un fo r tuna te ly , t he  pa r ti e s  were  unab le  to  reac h

ag ree m en t on  the  ou tstan din g is su es, a nd  the  talk s fa iled . 

F rus t r a ted  ove r  t he  l ack  o f  p rogres s , t he  Roseau  R ive r  An i sh inabe First

N atio n  co m m en ced  litiga tion  in  No vem ber  1993  ag a ins t Canad a  in  the  Fede ra l

C o u r t ac tion , Alexander v. Her Majesty. A  cav eat w as file d o ve r lan ds  tha t the  First

N atio n  reg ard ed  as rig htfu lly b elo ng ing  to  i t,  though  the  cavea t w as e ve ntu ally

l if t ed .  In F eb rua ry 1 99 4, a fter re vie w in g the ir  po sition s, the  pa rties b eg an  to

exp lore  the  po ssib ility o f reo pe nin g n eg otia tion s. B y a gre em en t, the  litiga tion

w a s  d i sc o n ti n u ed .

 N e g o t ia ti o n s r e sumed  in O ctob er 19 94  and  con tinue d u ntil  N ov em ber,

w ith  the  m ajo r are as o f dis cu ssio n s till the  lan d q ua ntu m  an d  c o m p e n s a ti o n

issues . E ve ntu ally, h ow ev er, d isag ree m en ts aro se a nd  ne go tiatio ns  aga in  came

to  an  im pa sse . G ive n th e in ab ility o f the  pa rties to  co ntin u e  t o  n e g otia te

t h ro u g h  dire ct d iscu ssio ns , it be cam e o bv iou s th at n e g o t ia ti o n s w o u l d  n o t

r e sume  w i thou t  ou t s ide  a s si s tance .

THE MEDIATION 11

O n  Jan ua ry 4 , 19 95 , Ju liet B alfo ur, n eg otia tor  fo r  Canada ,  wro te  to  the  counse l

for  the  R oseau  Rive r  An ishinabe F i rs t N at ion as  fo l low s:

I t a p p e a rs  th a t w e  h a v e  reached  an im passe  in  these  nego t ia tions .
. .  . A t  t h i s  po in t .  . .  it  may  b e  h elpfu l to ha ve a n im partial  third
pa rty  inv olv ed , i n  th e  h o pe  o f  f ind ing  a  so lu t ion  to  ou r  cu r ren t
impasse . .  . .  it  is  my  sug ges t ion  tha t  ou r  nex t  mee t ing  t ake  p lace
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in  the  pre sen ce o f a m ed iato r pr ov ide d  b y  t h e In dia n S pe cific
C laim s C om m issio n to  ass ist in  fin aliz ing  this  settle m en t. . . .

T h e  F i rs t N a t io n  a p p r o ac h e d  th e  H o n o u r a b le R on  Irw in, M inister of

Ind ian an d N orth ern  A ffairs , in Ja nu ary  an d F eb rua ry 1 99 5 to  d i sc u ss  th e

p rospec t o f  m e d i at io n .  T h es e  d i s c ussion s resu lted in th e F irst  Na tion’s

e n d o r se m e n t o f  m e d i at io n  s p on s o r e d  b y  th e  I n d ia n  C l a im s  C o m m i s si o n .

Tog e the r, t h e  pa r t ie s  p roposed  tha t  the  H onourab le  Ro ber t  Re id  ( a  fo rmer

j u d g e w ho  pra ctise s as  an  ind ep en de nt p rof ess ion al m ed iato r an d w ho  acts  a s

Lega l  an d M ed iatio n A dv iso r to th e C om m issio n)  be  a sked  to a ssu m e th e ro le

of  m ed iato r. T he  C om m issio n a gr ee d to  of fer M r. R eid ’s a ssis tan ce . 

O n  h i s  appo in tmen t  i n  ea rly  Februa ry  1995 ,  M r .  Re id  began  a n

im m ed iate  ass ess m en t of  the  situ atio n. O n F eb ru ary  10 , M r. Rh ys  Jone s ,

counse l  fo r  the  Ro seau  R ive r  A nis hin ab e F irst N atio n, a sk ed  M r .  Re id  to  m ee t

w ith  h i s  c li en t ’s  r ep resen ta tives  on  Februa ry  14  in  W inn ipeg .  Mr .  Re id  had

been  a sked  to  g ive  th is  ma t t e r  h igh  p r io r i ty ,  and  the  me etin g  took  p l ace  a s

r e q u es te d .

F o llow in g  the  m eetin g, M r. R eid  he ld te lep ho ne  dis cu ssio ns  w ith th e

rep r e sen ta tives of th e p artie s, h av ing  first c lear ed  aw ay  the  co m m un icatio ns

b l o ck . Sin ce th e re aso ns  for  the  im pa sse  w ere  still  no t im m ed iately  ap pa ren t,

h e  req ue sted  de tailed  w ritten  state m en ts  fro m  eac h p arty  settin g o ut th eir

res pe ctiv e p os ition s. 

Th ese  s t a temen ts  took  so m e tim e to  pre pa re, b ut b y e arly  A pril 1 99 5,

b o t h pa rties  ha d c om plie d. A fter  fu rthe r tele ph on e co nfe ren ces  w ith th e

represe n ta t ives  for  the  pa rties, M r. R eid  arra ng ed  for  a m ed iatio n m eetin g to

t ak e  p l ac e  in  W i n n ip e g  o n  M a y  1 9 , 1 9 9 5 .  O n  the  p reced ing  day ,  M r .  Re id  me t

w ith th e p artie s in div idu ally , an d th e m ee ting s las ted  w ell in to th e e ve nin g. 

T h e  f i rs t  face - to - f ace d i scuss ions  be tween  the  pa r t i e s t o o k  p la c e  o n  th e

f o ll o w i n g mo rn ing ,  w i th  M r .  Re id  a s Cha i r .  They  con t inued  th roughou t  t he  day

a n d , i n  l igh t  o f  t he  h i sto ry  o f  the  t a lks ,  they  w ere  r ema r k ab ly  p roduc t ive .

I n d e ed , by  the  en d o f the  da y a ll m ajo r are as o f dis pu te  appea red  to  have  been

reso lve d, a nd  the  pa rties s ho ok  ha nd s o n a n a gre em en t.

T h i s w as n ot,  how ever ,  the  end  o f  t he  s to ry . Se r ious  p rob lems  a rose  when

counse l  sat d ow n to  ex pre ss in  w riting  the  a g r ee m e n t tha t  had  appa ren t ly  been

reached  a t  the  nego t i a t ion  t ab le .
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A t the  u rgen t  reques t  o f  the  pa r t ie s ,  Mr .  Re id  r e tu rned  to  W inn ipeg  on

Ju ly  1 1 ,  1 9 9 5 , t o  convene  a  fu r the r  mee t ing ,  Hav ing  aga in  spoken  to  the  pa r t ie s

sepa ra te ly , he  op en ed  the  m eetin g b y id en tifyin g 1 2 p oin ts o f ser iou s

d i sa g re e m e n t . Ag a in ,  eve ryone  se t  to  w ork ,  and  by  the  end  o f  t he  day  on ly  a

few  issu es re m ain ed  ou tstan din g. U nfo rtun ately , am on g th ese  issues  was  an

app are ntly  fundam enta l d i sa g r ee m e n t o v er  wha t  had  been  ag reed .  Th i s  p rob lem

w o u l d  obv iously  require  fur ther  thou ght  on  both  s i des .  The  se s s ion  c losed  a t

the  en d o f  t he  day  wi th  a  da t e  se t fo r  wha t  i t was  ho ped  w ou ld  be  the  f ina l

m e e t in g .

O n  Ju ly  24 ,  1995 ,  t he  pa r ti e s  me t  aga in  and , by  the  end  o f  t he  day ,

a g r ee m e n t had  been  r eached  o n  a ll  p o in t s,  an d  t h e p a r ti es  s h o o k hands  on  w ha t

appe ared f inal ly  to  be  a  co m plete  resolut ion of  a l l  problem s.

SETTLEMENT AND RATIFICATION

Co unse l aga in sat  d ow n to d raw  up  the a gree m ent,  an d this t im e the y w ere

su cce ssfu l. A  16 0-p ag e A gre em en t in Pr inc iple  w as in itialled  on  A ug us t 7,

19 95 . M em be rs o f th e F irst N atio n v ote d to  ratif y it o n N ov em be r 2 3, 1 99 5.

Th us ,  a  c la im  w h i ch  h a d  b ee n  p u r su e d  f o r m o r e  t h an  1 0 0  y e a rs , a n d

wh ich appea red  to  have  becom e  hope le s s ly  mi red  in  p ro t rac t ed d i scuss ion ,  was

reso l v e d  in a  few  m on ths . T ho se m on ths  w ere  no t alw ay s ea sy, a nd  the

d e li b er a ti o n s w ere  no t alw ay s ca lm . Se ve ral tim es it  ap pe are d th ey  m igh t fail

ye t a g a in . Y et on e difficu lty after an othe r w as reso lved  in disc ussio ns th at w ere

no t  on ly  in tense  bu t ,  on  occas ion ,  d rama t i c .

T h e  par t ies  dese r v e grea t c r ed i t fo r  the i r  pe r si s tence  and  the i r  fo rbea rance

in  the  med ia t ion  d i scuss ions . The  ag reem en t  cou ld  no t  have  been  ac h i ev e d

w i t h o u t sin cer ity an d g oo d w ill o n  bo th s ide s, an d th e sh are d d esire  to re so lve

a lo ng -sta nd ing  gr iev an ce  in a  fair a nd  jus t m an ne r. 



PART V

R E C O M M E N D A T IO N

W e h a v e  b e en  d i sa p p o in te d  w i th  the  f ede ra l gove rnm en t ’ s r e luc t ance  to  take

a d v a n ta g e o f  th e  C o m m i s si o n ’s  m e d i at io n  c a p a b il it y,  an d  h a v e ex pre sse d th is

d i sa p p o in t m e n t b o th  in  m eeting s w ith re pre sen tativ es o f go ve rnm en t an d in  ou r

rep orts  (see  pa rticu larly  the  C o m m i s si o n ’s  Annual Report, 1994/95) . W e  w o u l d  li k e

ag ain  to  r emind  pa r t ie s  t o  spec if i c c l a ims  o f  t he  va lue  of  m ed iatio n, w hic h is

n o w  wide ly  used  fo r  d i spu te  r e so lu t ion  in  the  pub l i c  s e c tor . In  pa rticu lar, w e

r e co m m e n d  to  the  G overn m ent  of  C anad a that  i t  amend  i t s  present  pol ic ies  so

as to in clu de  m ed iatio n a s a n orm al as pe ct o f the  Sp ecif ic C laim s Proce ss . W e

fu r the r  r ecomm end  tha t  Canada  in s t ruc t depa r tmen ta l  counse l  and  o the r

rep resen ta t ives  e n g a g e d  in ma t t e r s  be fo re  the  Com miss ion  to  seek

oppor tun i t ie s  f o r med ia tion  or to  ag ree  to p artic ipa te m ean ing fully  in m ed iatio n

w he n it is  so ug ht b y c laim an ts. 

FOR THE INDIAN CLAIMS COMMISSION

Daniel J. Bellegarde P.E. James Prentice, QC
Commission Co-Chair Commission Co-Chair


