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SUMMARY

TAKU RIVER TLINGIT FIRST NATION
WENAH SPECIFIC CLAIM INQUIRY
British Columbia

The report may be cited as Indian Claims Commission, Taku River Tlingit First Nation: Wenah Specific
Claim Inquiry (Ottawa, March 2006).

This summary is intended for research purposes only.
For a complete account of the inquiry, the reader should refer to the published report.

Panel: Commissioner J. Dickson-Gilmore (Chair), Commissioner D.J. Bellegarde,
Commissioner S.G. Purdy

British Columbia — Reserve Creation — McKenna-McBride Commission — Settlement Lands; Culture
and Religion — Burial Site; Fiduciary Duty — Pre-Reserve Creation; Reserve — Reserve Creation;
Specific Claims Policy — Fiduciary Duty

THE SPECIFIC CLAIM

On August 22, 1997, the Taku River Tlingit First Nation submitted the historical part of its claim to the
Specific Claims Branch of the Department of Indian Affairs and Northern Development (DIAND); legal
arguments followed on June 15, 1998. These arguments asserted that the federal Crown failed to carry out
its legal obligations with respect to the Taku River Tlingit First Nation and its lands at Wenah. The Taku
River Tlingit allege a breach of the fiduciary duty owed by the Crown through its Indian Agent to the First
Nation before the creation of reserves.

On October 29, 1998, the First Nation was informed by the Minister of Indian Affairs and Northern
Development that its “case does not fit within the criteria for Specific Claims”; this rejection was confirmed
by the Specific Claims Branch on January 15, 2001.

On June 18, 2002, the Taku River Tlingit First Nation requested that the Indian Claims Commission
(ICC) conduct an inquiry into its rejected specific claim. The request for inquiry was accepted by the ICC
on August 20, 2002. In November 2002, Canada took the position that the claim fell outside of the Specific
Claims Policy and refused to participate. In June 2003, the ICC panel confirmed its mandate to conduct this
inquiry, and, in September 2003, Canada provided its documents to the ICC but advised that it would not
participate any further in the inquiry. The Taku River Tlingit First Nation proceeded with the inquiry without
funding from Canada.

BACKGROUND

The Taku River Tlingit First Nation has a long history in northern British Columbia, with a village
established around Atlin Lake, referred to as “Wenah” by the Taku people. The oral history of the Elders
suggests that, at one time, the Taku occupied the entire area around Atlin Lake.

In 1898, gold was discovered in the fields surrounding Atlin Lake, drawing settlers to the area. The
Province of British Columbia appointed Joseph Graham as the first Gold Commissioner and Government
Agent of Atlin. The Taku people then moved to a small area on the southern edge of the Atlin townsite. Their
presence was noted by Provincial Surveyor J.H. Brownlee, who completed an official survey plan of Atlin
in October 1899, depicting an Indian village.

In 1904, another survey of Atlin was completed by a provincial land surveyor named Taylor. His
survey did not note the “Indian Village” previously surveyed by Brownlee. Taylor’s survey divided the Atlin
townsite and surrounding area into lots and blocks. The area that Brownlee had previously identified as an
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Indian village was subdivided into block 52 (lots 1-6), block 53 (lots 1-2), and block 54. However, the Taku
continued to live in their village in the Atlin townsite.

By July 1907, Father Joseph Allard, OMI, had established a Roman Catholic mission in Atlin. Father
Allard opened a day school (funded by an education grant from the Department of Indian Affairs until the
school was closed in 1912). In July 1908, Superintendent A.W. Vowell and the Inspector of Indian Schools,
A H. Green, visited the Atlin day school. Vowell also reported that, according to Chief Taku Jack, there were
86 Taku band members living in Atlin. In his annual report, Vowell wrote that a reserve was required in
Atlin. In July 1909, Indian Agent G.D. Cox visited the town and provided a description and population count
of the Atlin Band in the department’s 1910 annual report.

In 1912, the McKenna-McBride Commission was established to facilitate the final resolution of the
Indian lands question and it travelled throughout the province, setting aside lands for reserve purposes. The
Commission arrived in Atlin in June 1915 and met with the Atlin Board of Trade as well as Chief Taku Jack.
The minutes of decision of the McKenna-McBride Commission, dated April 1916, confirmed all eight of the
BC reserves suggested by Indian Agent W. Scott Simpson, as well as an additional three-acre reserve
covering the graveyard near Atlin. No reserves were recommended for the land occupied by the Atlin Indians
within the Atlin townsite.

Although the Taku people did not have a reserve set aside for them in the Atlin townsite, they
continued to live in their village in the face of more settlers obtaining Crown grants to the land. From 1923
to 1926, Crown grants were issued on lots 1 and 2 of block 53 and on block 54. The Taku asked Indian Agent
Harper Reed about their legal standing with respect to the land in their village. Reed advised Indian
Commissioner W_.E. Ditchburn of these queries, adding that the Taku had been living on the land before the
townsite was surveyed. Ditchburn, however, believed that Reed was mistaken, based on information he had
obtained from the Provincial Lands Branch. Reed had inquired about purchasing the lots for reserve purposes
but was advised that a provincial ruling prevented the sale of land to Indians. The matter was put into
abeyance.

In 1945, a band member was refused funding to repair her house on the basis that it was not located
on reserve land. Indian Agent R.H.S. Sampson investigated and concluded that the Taku people living in the
townsite should be moved to the Five Mile Point reserve. When the Taku refused to move, Sampson
investigated the history in Atlin more thoroughly. He reported that the village was a permanent camp from
which parties hunted and fished, and, at the time of the first survey, the Atlin Indians had brush huts or
wigwams on the Indian townsite. Sampson also stated that the Indians had protested the disturbance by the
surveyor and requested recognition of their rights to the Indian village site. He subsequently concluded that
the Taku people should have a reserve in Atlin, and, furthermore, that they should have had their village site
set aside by the McKenna-McBride Commission. He reported his findings to Indian Commissioner W.S.
Arneil.

Following this report, the Department of Indian Affairs began negotiations with the province to
acquire the land and establish the area as a reserve. The province, however, refused to transfer the land
because the Atlin Board of Trade was opposed to a reserve in the townsite. In 1949, the province sold lots 4,
5, and 6 of block 52 to private purchasers. Over the next decade, the Department of Indian Affairs’ attempts
to acquire the lots in the Wenah village site were continually opposed by the province. In 1958, the proposal
to acquire lots 1, 2, and 3 of block 52 in exchange for the surrender of a portion of land at McDonald Lake
Indian Reserve (IR) 1 was raised. The Department of Indian Affairs met with the Taku, who apparently
agreed to the exchange. The province also agreed to the exchange of reserve lands for lots 1, 2, and 3 in
block 52.

Order in Council 1963-927 was passed on June 20, 1963, transferring the surrendered land at
McDonald Lake to the province, and on October 22, 1963, provincial Order in Council 2675 was passed,
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transferring lots 1, 2, and 3, block 52, to the federal government, for the purpose of creating a reserve in the
Atlin townsite for the Taku.

The federal government had also purchased some of the lots in Atlin. In 1961, Canada purchased the
southeast portion of lot 1 (parcel A), block 53, from the church. Also, in 1970, lots 4, 5, and 6 of block 52
were purchased. Finally, in 1985, lots 1-6 of block 52 and lot 1 (parcel A) of block 53 were set aside as a
reserve and confirmed for the Atlin Band as Indian Reserve (IR) 10 by Order in Council 1985-472.

IssuEs

Did Canada breach a lawful obligation within the meaning of the Specific Claims Policy? Did Canada have
a fiduciary or statutory obligation or duty of care to the Taku River Tlingit First Nation (the “TRTFN”) in
any of the following circumstances: the selection of reserve lands by the McKenna-McBride Commission;
the alienation of Wenah lands to private landholders; and the surrender of a portion of McDonald Lake
Indian Reserve 1? If Canada had a fiduciary or statutory obligation or duty of care with respect to anything
in the circumstances outlined, did Canada breach this obligation?

FINDINGS
The panel concludes that the Taku River Tlingit claim is a specific claim, and that Canada’s participation
in this inquiry would have been warranted.

The panel concludes that the Taku had a specific interest in Indian Town. Because Canada undertook
to act on behalf of the Taku people in the reserve-creation process, Canada owed the First Nation a fiduciary
duty to act, in the words of Wewaykum, with “loyalty, good faith in the discharge of its mandate, providing
full disclosure appropriate to the subject matter, and acting with ordinary prudence with a view to the best
interest of the aboriginal beneficiaries.”

With respect to the selection of reserve lands by the McKenna-McBride Commission, the panel finds
that Indian Agent W. Scott Simpson failed to fulfill his mandate to protect the Indians and advise them
properly. He failed to prepare the Taku River Tlingit First Nation properly to meet the Commission, and
failed to represent its interests at the hearings in Atlin and in Victoria. Implicit in these failures is a breach
of fiduciary duty.

With respect to the alienation of Wenah lands to private landholders, the panel has examined the
actions of Indian Commissioner W.E. Ditchburn and Indian Agent Harper Reed, and concludes that they
could have pursued remedies for the First Nation through provincial legislation. However, the course of
action chosen was to put the issue in abeyance. This action was a continuance of the initial breach of not
setting aside the Wenah village site in Atlin for the Taku River Tlingit.

With respect to the surrender of McDonald Lake IR 1 land, the panel finds the surrender valid;
however, this surrender is deemed to be a direct result of the initial breach of the Crown’s duty. The Band
was given only one option to acquire its village lands: to trade part of McDonald Lake reserve for the lots
in the village in Atlin. The basis for the surrender was part of the Crown’s original breach of its basic
fiduciary duties.

RECOMMENDATION
That the specific claim of the Taku River Tlingit First Nation be accepted for negotiation.

REFERENCES
In addition to the various sources noted below, ICC inquiries depend on a base of oral and documentary
research, often including maps, plans, and photographs, that is fully referenced in the report.
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PART I
INTRODUCTION

The Taku River Tlingit First Nation' traditionally lived in the northern areas of British Columbia,
just south of the Yukon Territory. Many of the Taku River people’s village sites were established
around the Taku River, Nakina River, and Atlin Lake. The village site that is the subject of this claim
is known as Wenah and is located on the shore of Atlin Lake.

In 1898, as a result of the discovery of gold in the area and the influx of non-Aboriginal
miners in the ensuing gold rush, the townsite of Atlin was surveyed. This survey, which was
produced by Provincial Surveyor J.H. Brownlee, depicted an “Indian Village” at the southern end
of the townsite. In 1904, Gold Commissioner J.A. Fraser commissioned a second survey to enlarge
the townsite. This time, in place of the site noted previously by Brownlee as “Indian Village,” was
an area that had been subdivided into lots. The Taku River Tlingit continued to live at the Wenah
village site in Atlin following the surveys.

In 1916, when the Taku River Tlingit First Nation was allocated nine separate reserves by
the McKenna-McBride Commission, the lands comprising the “Indian Village” at Atlin were not
included in the lands set aside or reserved for the Taku people. Notwithstanding this omission, the
Taku continued to use the village site in Atlin. The continued residence of the Taku at the Indian
village site was brought to the attention of Indian Agent Harper Reed in 1928, but the matter was put
into abeyance. The issue came to light again in 1945, at which time it was investigated by Indian
Agent R.H.S. Sampson, who concluded that the Taku River Tlingit First Nation should have a
reserve in the Atlin townsite.

Canada’s attempts to acquire lands in Atlin in order to create a reserve for the First Nation
at its village site were carried out over a period of 20 years, from 1950 to 1970. Some of these lands
were acquired through a land exchange involving a surrender of a portion of McDonald Lake Indian
Reserve (IR) 1, and land purchases. Lots 1-6 of block 52 and lot 1 of block 53 were set aside as a

reserve and confirmed for the Taku River people as IR 10 in 1985.

! The Taku River Tlingit First Nation will be referred in this report as the Taku, the Taku people, the

Taku River people, the First Nation.
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On August 22, 1997, the Taku River Tlingit First Nation submitted the historical part of its
claim to the Specific Claims Branch of the Department of Indian Affairs and Northern Development
(DIAND); legal arguments followed on June 15, 1998. These arguments asserted that the federal
Crown failed to carry out its legal obligations with respect to the Taku River Tlingit First Nation and
its lands at Wenah. On October 29, 1998, the First Nation was informed by the Minister of Indian
Affairs and Northern Development that its “case does not fit within the criteria for Specific Claims”;
this rejection was confirmed by the Specific Claims Branch on January 15, 2001.

On June 18, 2002, the Taku River Tlingit First Nation requested that the Indian Claims
Commission (ICC) conduct an inquiry into its rejected specific claim. The request for inquiry was
accepted by the ICC on August 20, 2002. However, in November 2002, Canada took the position
that the claim fell outside of the Specific Claims Policy and refused to participate. In June 2003, the
ICC panel confirmed its mandate to conduct this inquiry, and, in September 2003, Canada provided
its documents to the ICC but advised that it would not participate any further in the inquiry. The
Taku River Tlingit First Nation proceeded with the inquiry without funding from Canada.

MANDATE OF THE COMMISSION

The mandate of the Indian Claims Commission is set out in federal Orders in Council providing the
Commissioners with the authority to conduct public inquiries into specific claims and to issue reports
on “whether a claimant has a valid claim for negotiation under the [Specific Claims] Policy where
the claim was already rejected by the Minister.” This Policy, outlined in DIAND’s 1982 booklet
entitled Outstanding Business: A Native Claims Policy — Specific Claims, states that Canada will
accept claims for negotiation where they disclose an outstanding “lawful obligation” on the part of

the federal government.’ The term “lawful obligation” is defined in Qutstanding Business as follows:

2
Commission issued September 1, 1992, pursuant to Order in Council PC 1992-1730, July 27, 1992,
amending the Commission issued to Chief Commissioner Harry S. LaForme on August 12, 1991, pursuant to Order in

Council PC 1991-1329, July 15, 1991.

3
Department of Indian Affairs and Northern Develogment (DIAND), Outstanding Business: A Native
Claims Policy — Specific Claims (Ottawa: Minister of Supply and Services, 1982), 20; reprinted in (1994) 1 ICCP

171-85 (hereafter Outstanding Business).
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The government’s policy on specific claims is that it will recognize claims by Indian
bands which disclose an outstanding “lawful obligation,” i.e., an obligation derived
from the law on the part of the federal government.

A lawful obligation may arise in any of the following circumstances:

1) The non-fulfillment of a treaty or agreement between Indians and the Crown.

i) A breach of an obligation arising out of the Indian Act or other statutes
pertaining to Indians and the regulations thereunder.

ii1) A breach of an obligation arising out of government administration of Indian
funds or other assets.

iv) An illegal disposition of Indian land.*

4 Outstanding Business, 20; reprinted in (1994) 1 ICCP 179-80.
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PART II
THE FACTS

The Taku River Tlingit First Nation has a long history in northern British Columbia, just south of
the Yukon Territory. Many of the Taku’s villages were established around the Taku River, Nakina
River, and Atlin Lake. The oral history of the Elders suggests that, at one time, the Taku occupied
the entire area around Atlin Lake.

By 1898, the way of life of the Taku would change. Gold had been discovered in the fields
surrounding Atlin Lake, drawing a vast number of settlers to the area. In response to the growing
population, the Province of British Columbia appointed Joseph Graham as the first Gold
Commissioner and Government Agent of Atlin.

The Taku, according to oral history, moved to a small area on the southern edge of the Atlin
townsite. Their presence was noted by Provincial Surveyor Brownlee, who completed an official
survey plan of Atlin in October 1899, depicting an Indian village. This Indian village, located on the
shore of Atlin Lake, is referred to as “Wenah” by the Taku River Tlingit. The use and occupation
of the village was reportedly confirmed by a “paper” given to Chief Taku Jack by Gold
Commissioner Graham. This paper has never been found.

In 1904, another survey of Atlin was completed by a provincial land surveyor named Taylor.
His survey did not note the “Indian Village” previously surveyed by Brownlee. Taylor’s survey
divided the Atlin townsite and surrounding area into lots and blocks. The area that Brownlee had
previously identified as an Indian village was subdivided into block 52 (lots 1-6), block 53
(lots 1-2), and block 54. These blocks were put up for sale by public auction in 1905. Only block 54
was sold at the auction, to the Northern Power & Lumber Company.

The Taku continued to live in their village in the Atlin townsite. Their request for a school,
reported in a 1906 letter to the Deputy Superintendent General of Indian Affairs, is the first time an
Indian band at Atlin is mentioned in correspondence. Around this time, the Stikine Agency of the
Department of Indian Affairs opened, with its first Indian Agent, G.D. Cox, appointed in 1906. Atlin
officially became part of the Stikine Agency in 1909-10.

Adding to the growing mix of settlers and Indians in the area were missionaries who also

made their way to Atlin. By July 1907, Father Joseph Allard, OMI, had established a Roman
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Catholic mission in Atlin. Father Allard also opened a day school and requested an education grant
from the Department of Indian Affairs, which he received annually until the school was closed in
1912.

The Department of Indian Affairs’ awareness of the Taku River Tlingit in Atlin grew
steadily. On July 17,1908, Superintendent A.W. Vowell and the Inspector of Indian Schools, A.H.
Green, visited the Atlin day school operated by the Oblates. Vowell also reported that, according to
Chief Taku Jack, there were 86 Taku band members living in Atlin. In his annual report, Vowell
wrote that a reserve was required in Atlin.

In July 1909, Indian Agent Cox visited the town and provided a description and population
count of the Atlin Band in his April 13, 1910, annual report. Cox was succeeded by W. Scott
Simpson, in August 1911. Simpson reported in his 1912 annual report that he had not been able to
visit Atlin.

In 1912, the McKenna-McBride Commission was established “to settle all differences
between the Governments of the Dominion and the Province respecting Indian lands and Indian
Affairs generally in the Province of British Columbia.”> When British Columbia joined
Confederation in 1871, the province retained control of its lands and natural resources, and agreed
to convey land to the dominion for the use and benefit of Indians as required. Between 1876 and
1912, a series of commissions had addressed the Indian lands issue. The McKenna-McBride
Commission was intended to facilitate the final resolution of the Indian lands question and, to this
end, it travelled throughout the province, setting aside lands for reserve purposes.

In 1914, the Secretary of the McKenna-McBride Commission requested information from
the Indian Agent at the Stikine Agency regarding his agency. Indian Agent Simpson advised that the
Taku did not have a reserve. At around the same time, friction between the settlers in Atlin and Taku
River Tlingit prompted the Atlin Board of Trade to write to the McKenna-McBride Commission in
February 1915 and request, on behalf of the settlers of Atlin, the removal of the Taku from the

townsite.

5 J.A.J. McKenna and Richard McBride, Memorandum of Agreement, September 24, 1912, in Royal
Commission on Indian Affairs for the Province of British Columbia, Final Report (Victoria, 1916) Book 1,10-11 (ICC
Exhibit 1a, p. 43).
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When Commissioner D.H. MacDowall of the McKenna-McBride Commission arrived in
Atlin in June 1915, he met with the Board of Trade, as well as with Chief Taku Jack. The Board of
Trade confirmed that they wanted the Taku removed from the townsite as they felt it was not
desirable to have Indians living in the centre of town. Indian Agent Simpson had advised that the
Taku were reluctant to move from Atlin. The next day, Commissioner MacDowall interviewed the
Chief of the Atlin Band. MacDowall explained to Chief Taku Jack that the government wanted to
give the Indians their first choice of land; otherwise, some day the white man would take it. Chief
Taku Jack, however, replied that the government had no land to give to the Indians because it already
belonged to them. By the time Commissioner MacDowall left Atlin, the McKenna-McBride
Commission had allotted nine reserves to the Taku River Tlingit, but none of these reserves included
the Wenah village site in Atlin.

Following up on the Commission’s hearings, Indian Agent Simpson met with the
Commissioners in Victoria in January 1916. The nine parcels of land that had been set aside for the
Taku were reviewed. Eight of the parcels were within British Columbia, and one was for land in the
Yukon Territory. Simpson did not mention that the Atlin Indians lived within the Atlin townsite, or
suggest that the land they lived on there should be reserved for them. The minutes of decision of the
McKenna-McBride Commission, dated April 1916, confirmed all eight of the BC reserves suggested
by Indian Agent Simpson, as well as an additional three-acre reserve covering the graveyard near
Atlin. No reserves were recommended for the land occupied by the Atlin Indians within the Atlin
townsite.

On July 23, 1923, Provincial Order in Council 911 was passed, confirming the McKenna-
McBride Commission reserve allotments. No changes were made to the existing reserves confirmed
in 1916 for the “Atlin (Teslin Lake)” Band, and no new reserves were created for them at that time.

Although the Taku did not have a reserve set aside for them in the Atlin townsite, they
continued to live in their village, in the face of more settlers moving in and obtaining Crown grants
to the land. From 1923 to 1926, Crown grants were issued on lots 1 and 2 of block 53, and on
block 54. The Taku asked Indian Agent Harper Reed about their legal standing with respect to the
land in their village. Reed then advised Indian Commissioner W.E. Ditchburn, adding that the Taku

had been living on the land before the townsite was surveyed. Ditchburn, however, believed that
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Reed was mistaken, based on information he had obtained from the Provincial Lands Branch, which
did not acknowledge the Taku in Atlin.

Indian Commissioner Ditchburn outlined two options for the Taku band members living in
Atlin—either purchase the lots or move to their reserve located at Five Mile Point. Reed had inquired
about purchasing the lots for reserve purposes, but he was advised that a provincial ruling prevented
the sale of land to Indians. The matter was put into abeyance, and no further investigation was
undertaken by Reed.

The question of the Taku’s right to its village in Atlin remained in abeyance from 1928 until
1945, when a band member was refused funding to repair her house on the basis that it was not
located on reserve land. Indian Agent R.H.S. Sampson investigated the matter and originally
concluded that the Taku people living in the townsite should be moved to the Five Mile Point
reserve. When the Taku refused to move, Indian Agent Sampson completed a more thorough
investigation of its history in Atlin. He reported that the village was a permanent camp from which
parties hunted and fished, and, at the time of the first survey, the Atlin Indians had brush huts or
wigwams on the Indian townsite. Sampson also stated that the Indians had protested the disturbance
by the surveyor and requested recognition of their rights to the Indian village site. He subsequently
concluded that the Taku should have a reserve in Atlin, and, furthermore, that they should have had
their village site set aside by the McKenna-McBride Commission. He reported his findings to Indian
Commissioner W.S. Arneil.

Following this report, the Department of Indian Affairs began negotiations with the province
to acquire the land and establish the area as a reserve. The province, however, refused to transfer the
land because the Atlin Board of Trade was opposed to a reserve in the townsite. In 1949, the
province sold lots 4, 5, and 6 of block 52 to private purchasers. Over the next decade, the
Department of Indian Affairs’ attempts to acquire the lots in the Wenah village site were continually
opposed by the province.

In 1958, the proposal to acquire lots 1, 2, and 3 of block 52 in exchange for the surrender of
a portion of reserve land was raised. The Department of Indian Affairs met with the Taku who
apparently agreed to the exchange. The province also agreed to the exchange of reserve lands for

lots 1, 2, and 3 in block 52.
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In 1961, the Taku passed a resolution agreeing to exchange the northwest quarter section of
McDonald Lake IR 1 for lots 1, 2, and 3 of block 52. However, the province believed that the
northwest quarter was not equal in value to lots 1, 2, and 3 in block 52, and proposed exchanging
the southwest quarter instead. The Taku met again, and another resolution was passed on March 21,
1961, agreeing to offer the southwest quarter.

Because the band membership resided in various locales, it was necessary to hold two
surrender votes, one in Atlin and one in Teslin. The first surrender vote was taken on June 26, 1962,
in Atlin, with 24 band members attending the meeting. The second surrender vote was taken on
June 27,1962, in Teslin, with 19 band members attending the meeting. Minutes of the surrender vote
stated that the entire membership voted unanimously by a show of hands in favour of the surrender.

Henry T. Jack and George Jack signed the surrender form, and the surrender affidavit was
confirmed by Order in Council 1963-479 on March 25, 1963. Order in Council 1963-927 was passed
on June 20, 1963, transferring the surrendered land at McDonald Lake to the province, and on
October 22, 1963, provincial Order in Council 2675 was passed, transferring lots 1, 2, and 3,
block 52, to the federal government, for the purpose of creating a reserve in the Atlin townsite for
the Taku.

The federal government had also purchased some of the lots in Atlin. In 1961, Canada
purchased the southeast portion of lot 1 (parcel A), block 53, from the church. Also, in 1970, lots 4,
5, and 6 of block 52 were purchased. Finally, in 1985, lots 1-6 of block 52 and lot 1 (parcel A) of
block 53 were set aside as a reserve and confirmed for the Atlin Band as IR 10 by Order in Council

1985-472.






PART III
ISSUES

The Indian Claims Commission is inquiring into the following three issues:

Issue 1:

Issue 2:

Issue 3:

Did Canada have a fiduciary or statutory obligation or duty of care to the Taku River
Tlingit First Nation (the “TRTFN”) in any of the following circumstances:

1) the selection of reserve lands by the McKenna-McBride Commission;
1) the alienation of Wenah lands to private landholders; and
1i1) the surrender of a portion of McDonald Lake Indian Reserve No. 1.

If Canada had a fiduciary or statutory obligation or duty of care with respect to
anything in issue one, did Canada breach this obligation?

Did Canada breach a lawful obligation within the meaning of the Specific Claims
Policy?






PART IV
ANALYSIS

The Taku River Tlingit First Nation’s original claim submission states that the Crown failed to fulfill
its legal obligations to the Taku people with respect to the lands located at the Wenah village site.
More specifically, the First Nation argues that pre-reserve—creation fiduciary duties were breached
by the Indian Agent during the McKenna-McBride Commission hearings when the Indian Agent
failed to have the Wenah village site set aside for the Taku. This inquiry, therefore, focuses
primarily, but not solely, on the actions of the Indian Agent during the McKenna-McBride
Commission hearings with respect to blocks 52, 53, 54, and lots 6351 and 6353. Block 52 and lot 1,
parcel A, of block 53 were confirmed as IR 10 in 1985; the remainder of block 53, block 54, and
lots 6351 remain at issue. As Canada is not participating, and Issue 3 in the inquiry addresses the

jurisdiction of the ICC, this issue will be dealt with first.

ISSUE 3: LAWFUL OBLIGATION UNDER THE SPECIFIC CLAIMS PoLICY

Did Canada breach a lawful obligation within the meaning of the Specific
Claims Policy?
Canada has refused to participate in this inquiry. Nevertheless, the panel is required, in this issue,
to examine the basis of the Taku River Tlingit First Nation’s claim, and determine whether the

Commission has jurisdiction to conduct an inquiry.

Canada’s Refusal to Participate in the Inquiry
Canada has alleged that the First Nation’s claim is based on unextinguished Aboriginal title and, as
aresult, has refused to participate in this inquiry. In a letter dated November 12, 2002, legal counsel

for Canada advised:

[A]fter reviewing the submission of the Taku River Tlingit First Nation, we are of
the view that every aspect of the claim is based upon unextinguished aboriginal title
to land. As you are aware, the Outstanding Business Policy explicitly states that
claims based “on traditional Native use and occupancy of land” are designated as
comprehensive claims.
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In the circumstances, we are not in a position to participate in this inquiry. We
believe the ISCC should decline to hear the matter given the concerns raised above.

In a letter dated January 29, 2003, legal counsel for Canada further advised:

Canada’s primary position is that the claim presented does not fit within the criteria
for a claim under Canada’s Specific Claims Policy. The claim of the Taku River
Tlingt First Nation to Wenah is premised on a claim of “unextinguished native title.”
... [F]iduciary duties do not exist at large but in relation to a specific Indian interest
(see Weywaykum Indian Band v. Canada [2002] SCC 79). The allegations listed in
the issues presented by the First Nation to the ISCC are allegations of breaches of
fiduciary and statutory duties related to and dependent upon an Indian interest of
“unextinguished native title.” In other words, we cannot proceed to determine the
listed breaches of fiduciary and statutory duties without a determination of the Indian
interest in issue.’

Canada continued to confirm its position on non-participation in the inquiry in a conference

call on February 20, 2003, and questioned the ICC’s mandate to conduct an inquiry into this claim.

The panel confirmed its mandate to conduct the inquiry on June 3, 2003:

After careful consideration of the exchange of correspondence between the parties
and a review of the conference call summaries wherein Canada made clear that the
issues being advanced to the Indian Claims Commission by the Taku River Tlingit
First Nation as of November 13, 2002, are not issues that are currently being
negotiated at the Comprehensive Claims negotiation table, the Commission is
prepared to proceed with this Inquiry into the Wenah Lands specific claim of the
Taku River Tlingit First Nation. While we understand Canada has taken the position
not to participate in any aspect of this Inquiry, we continue to welcome Canada’s
assistance in our review.®

6

Kevin McNeil, Counsel for Canada, to Denielle Boissoneau-Thunderchild, Associate Counsel, Indian

Claims Commission (ICC), November 12, 2002 (ICC file 2109-29-1).

7

file 2109-29-1).

8

Kevin McNeil, Counsel for Canada, to Alisa Noda, Counsel for the TRTFN, January 29, 2003 (ICC

Mme Renée Dupuis, Daniel Bellegarde, and Sheila Purdy, ICC, to Alisa Noda, Counsel for the

TRTFN, and Kevin McNeil, Counsel for Canada, June 3, 2003 (ICC file 2109-29-1).
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Canada provided its documents and final confirmation of non-participation in September

2003.

The First Nation’s Definition of Its Claim

Although Canada has alleged that the First Nation’s claim is based on unextinguished Aboriginal
title, the First Nation has stated that the basis of its claim is the failure of Canada to “challenge the
illegal alienations of the Wenah village as they took place over the decades ...””

The specific claim for the Wenah village'® was identified during the oral session as including
blocks 52, 53, 54, and lot 6351."" Although block 52 and a part of block 53 became a reserve in
1985, it is argued that these lands should have been set aside earlier. The Taku River Tlingit First
Nation acknowledges that Wenah falls within its traditional territories, and that it is involved in
treaty negotiations concerning those larger lands. The issues that form the subject matter of its
specific claim, however, concern actions and inactions which the First Nation asserts transpired in
the pre-reserve context of the 1900s, and which specifically concern the lands comprising blocks 52,

53, 54, and lot 6351. The First Nation argues:

As it is, the evidence focuses on Canada’s breaches in the 1900s, breaches at a time
when the TRT was particularly vulnerable to the discretion of the Indian Agent to
protect their communities, to advance their interests before the McKenna-McBride
Commission."

The Taku River Tlingit’s specific claim thus alleges a breach of the fiduciary duty owed by
the Crown through its Indian Agent to the First Nation before the creation of reserves — a fiduciary

duty of loyalty, good faith, full disclosure appropriate to the subject matter, and ordinary diligence.

Written Submissions on Behalf of the Taku River Tlingit First Nation, August 12, 2004, p. 88.
Wenah village is also referred to as Indian Town in this report.
1 ICC Transcript, August 12, 2004 (p. 18, Alisa Noda).

12 ICC Transcript, August 12, 2004 (p. 16, Allan Donovan).
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According to the First Nation, the Indian Agent failed “to protect settlement lands from alienation”

and failed to properly represent the First Nation before the McKenna-McBride Commission. '

Analysis of the ICC’s Jurisdiction
The Indian Claims Commission was established and given its mandate by order of the Governor in
Council on September 1, 1992. Drawing its authority to conduct inquiries from the Inquiries Act, the

ICC’s enabling Order in Council states:

that our Commissioners on the basis of Canada’s Specific Claims Policy ... by
considering only those matters at issue when the dispute was initially submitted to
the Commission, inquire into and report on:

(a) whether a claimant has a valid claim for negotiation under the Policy where
that claim has already been rejected by the Minister; and

(b) which compensation criteria apply in negotiation of a settlement, where a
claimant disagrees with the Minister’s determination of the applicable
criteria.'*

In conducting an inquiry, the ICC must assess whether Canada breached an outstanding lawful
obligation to the First Nation,"” and thus whether the First Nation may be seen to have a specific
claim against the Crown for that breach.

The Specific Claims Policy is outlined in a 1982 DIAND publication entitled Qutstanding
Business: A Native Claims Policy — Specific Claims. This Policy identifies a “lawful obligation” as
a breach of a treaty, statute, or agreement, a breach arising from the administration of Indian funds
or assets, or an illegal disposition of land.'® Claims of this type are distinguished from claims based
on unextinguished Aboriginal title. These latter claims are excluded from consideration as a specific

claim and must instead be expressed within the federal government’s comprehensive claims policy.

13 ICC Transcript, August 12, 2004 (p. 24, Allan Donovan).

14 Commission issued September 1, 1992, pursuant to Order in Council PC 1992-1730, July 27, 1992,
amending the Commission issued to Chief Commaissioner Harry S. LaForme on August 12, 1991, pursuant to Order in
Council PC 1991-1329, July 15, 1991.

13 Outstanding Business, 20; reprinted in (1994) 1 ICCP 171 at 179.

16 Outstanding Business, 20; reprinted in (1994) 1 ICCP 171 at 179.
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In some cases, the parties may disagree with the Commission’s execution of its mandate, and
the ICC process allows for formal challenges to its mandate to conduct an inquiry.'” Canada has
chosen not to press its objection to the ICC’s jurisdiction through a formal mandate challenge,
focusing instead on its view of the Taku River claim as comprehensive, rather than specific. The
ICC’s mandate has, however, faced previous challenges on this very question, including most
notably that which arose in regard to Kluane First Nation’s inquiry. On that occasion, the ICC stated
the following:

In our view, the general intent of In All Fairness [the Comprehensive Claims Policy]
is to establish a framework for the negotiation of settlements of aboriginal land
claims in Canada. The policy refers repeatedly to the essence or “thrust” of
comprehensive claims being the exchange of “general and undefined Native title”
and “undefined aboriginal land rights” for “concrete rights and benefits.” It seems
apparent from our review of the policy as a whole that comprehensive claims
encompass those issues arising as a matter of the existence and content of aboriginal
rights or title rather than grievances resulting from Canada’s past conduct ... Canada
developed the Comprehensive Claims Policy to deal with the exchange of rights, and
then dealt with the residual conduct-related claims in Outstanding Business.

... In our opinion, where a claim involves a grievance arising out of Canada’s
conduct in a specific, isolated incident, the presence of unextinguished aboriginal
rights or title is merely incidental to the overall claim. In such circumstances, in our
view, the claim cannot be said to be based on unextinguished aboriginal rights or title
and will not fall within the exclusive purview of the Comprehensive Claims Policy.
The very essence of the Specific Claims Policy is the resolution of these types of
historical grievances.

Historical grievances of this nature are to be distinguished from cases in
which the parties are exchanging undefined aboriginal land rights for concrete rights
and benefits. In such cases, which turn on the existence and content of aboriginal
rights or title, the claims can be said to be “based on unextinguished native title”
within the meaning of guideline 7 [of Outstanding Business], and on this basis they
lie outside the Specific Claims Policy — meaning that the comprehensive claims
process is clearly at play. Such claims are based upon unextinguished native title
because they involve, at least to some extent, the surrender or relinquishment of all

17 Indian Claims Commission, Kluane First Nation: Kluane Game Sanctuary and Kluane National Park

Reserve Creation Inquiry Interim Ruling (Ottawa, December 2000), reported (2003) 16 ICCP 75; ICC, 'Namgis First
Nation: Cormorant Island Inquiry (Ottawa, March 1996), reported (1998) 7 ICCP 3; ICC, 'Namgis First Nation:
McKenna-McBride Applications Inquiry (Ottawa, February 1997), reported (1998) 7 ICCP 109; ICC, Mamaleleqala
Owe'QOwa'Sot'Enox Band: McKenna-McBride Applications Inquiry (Ottawa, March 1997), reported (1998) 7 ICCP 199.
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or some aspects of a First Nation’s undefined aboriginal land rights — including
perhaps the First Nation’s traditional use and occupancy of some parts of the land —
in exchange for the sort of concrete rights and benefits contemplated by agreements
like the Yukon Umbrella Agreement and its band-specific final agreements.'®

Even if the Taku River Tlingit First Nation’s claim is viewed as entailing issues of traditional use
and occupancy, the panel is prepared to conclude, as in the Kluane report, that the presence of these
issues is incidental to the fundamental question of whether Canada’s actions through its Indian Agent
at the McKenna-McBride Commission constituted a specific breach of Canada’s fiduciary
obligations to the First Nation. As a result, the panel confirms that the specific claim of the Taku
River people is based on an allegation of a breach of fiduciary duties owed by the Crown to the Taku
River Tlingit First Nation through its Indian Agent prior to the creation of the reserve. Given this
finding, the ICC has the jurisdiction to conduct an inquiry into this claim.

The panel regrets that Canada did not formally challenge the ICC’s exercise of jurisdiction
in this inquiry. Essentially, an ICC inquiry is an alternative process to court action in which specific
claims can be addressed. If the ICC’s jurisdiction in an inquiry is in question, then that question can
and should be dealt with through due process. This process includes filing a formal challenge to the
ICC’s jurisdiction before the Commission, providing submissions, and receiving a ruling from the
panel. If there is further disagreement, one of the parties may seek judicial review in the Federal
Court.

Canada’s refusal to challenge the ICC’s mandate in this claim, resulting in the First Nation
proceeding before the ICC with neither funding nor the benefit of Canada’s arguments, undermines,
in our view, the mandated process. It is incumbent on the Government of Canada to demonstrate a
high level of good faith in its approach to the ICC’s inquiries and a willingness to follow its process.
Canada’s refusal to formally challenge the ICC’s mandate in this inquiry and the subsequent denial

of funding to the Taku reflects a lack of commitment to the full and just resolution of claims.

18 ICC, Kluane First Nation: Kluane Game Sanctuary and Kluane National Park Reserve Creation

Inquiry Interim Ruling (Ottawa, December 2000), reported (2003) 16 ICCP 75 at 92, 108. Emphasis in original.
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ISSUE 1: CANADA’S FIDUCIARY OR STATUTORY OBLIGATIONS TO THE TAKU RIVER
TLINGIT FIRST NATION

Did Canada have a fiduciary or statutory obligation or duty of care to the Taku
River Tlingit First Nation (the “TRTFN”) in any of the following circumstances:

i) the selection of reserve lands by the McKenna-McBride Commission;
ii) the alienation of Wenah lands to private landholders; and
iii) the surrender of a portion of McDonald Indian Reserve No. 1.

The First Nation argues that Canada has a lawful obligation to the Taku people based on breach of
fiduciary duty, breach of statutory duty, or breach of duty of care. These sources of lawful obligation
can be framed in the alternative. That is, in order to find a breach of lawful obligation, it is only
necessary to base the breach on one ground of liability, whether fiduciary, statutory, or duty of care.
Thus, for example, if a breach based on fiduciary duty is found, it will not be necessary to examine
the other grounds.

In examining whether or not a breach of fiduciary duty exists, the panel must answer the

following questions:

1 What is the nature of the fiduciary relationship between the Crown and First Nations?

2 Did the fiduciary relationship between the Crown and the Taku give rise to a fiduciary duty
owed to the Taku?

The analysis in this section will proceed with a view to answering these questions.

The Fiduciary Relationship between the Crown and First Nations

The fiduciary relationship between the Crown and First Nations was first acknowledged by the
Supreme Court of Canada in Guerin v. The Queen."® In this case, the Musqueam Band surrendered
reserve land for lease to a golf club; however, the Band later learned that the terms of the lease
obtained by the Crown were significantly different from those the Band had agreed to and were less

favourable. The Court unanimously found that, by unilaterally changing the terms of a lease

19 Guerin v. The Queen, [1984] 2 SCR 335.
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originally agreed to by the Band, Canada had breached its duty to the Band. Dickson J, with the

concurrence of Beetz, Chouinard, and Lamer JJ, stated the following regarding fiduciary principles:

In my view, the nature of Indian title and the framework of the statutory scheme
established for disposing of Indian land places upon the Crown an equitable
obligation, enforceable by the courts, to deal with the land for the benefit of the
Indians. This obligation does not amount to a trust in the private law sense. It is
rather a fiduciary duty. If, however, the Crown breaches this fiduciary duty it will be
liable to the Indians in the same way and to the same extent as if such a trust were in
effect.

The fiduciary relationship between the Crown and the Indians has its roots in
the concept of aboriginal, native or Indian title. The fact that Indian bands have a
certain interest in lands does not, however, in itself give rise to a fiduciary
relationship between the Indians and the Crown. The conclusion that the Crown is
a fiduciary depends upon the further proposition that the Indian interest in the land
is inalienable except upon surrender to the Crown.*

In identifying a fiduciary relationship, Dickson J quoted Professor E.J. Weinrib’s statement that “the
hallmark of a fiduciary relation is that the relative legal positions are such that one party is at the
mercy of the other’s discretion.”' This description has been supported in other Supreme Court of
Canada judgments.*

The concept of a fiduciary duty in the context of the relationship between the Crown and
Aboriginal peoples was further explained in R. v. Sparrow, [1990] 1 SCR 1075, to include
Aboriginal and treaty rights in section 35 of the Constitution Act, 1982. This case dealt with
Aboriginal fishing rights, and whether a legislative restriction in the federal Fisheries Act was

contrary to section 35 of the Constitution Act, 1982. Dickson CJ and LaForest J wrote:

20 Guerin v. The Queen, [1984] 2 SCR 335 at 376.

2 Guerin v. The Queen, [1984] 2 SCR 335 at 384.
2 Lac Mineralsv. International Corona Resources Ltd.,[1989]2 SCR 574: dependency or vulnerability
as an essential element indicating a fiduciary relationship. Frame v. Smith, [1987] 2 SCR 99: exercise of discretion or
power; unilateral exercise of power; and vulnerability of the beneficiary. The beneficiary is subject to discretionary uses
of power as another element characterizing a fiduciary relationship. Hodgkinson v. Simms,[1994]3 SCR 377: reasonable
expectations of one party expecting another party to act in their best interests may also characterize a fiduciary
relationship.
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In our opinion, Guerin, together with R. v. Taylor and Williams (1981), 34 O.R. (2d)
360, [1981] 3 C.N.L.R.114, ground a general guiding principle for s. 35(1). That s,
the Government has the responsibility to act in a fiduciary capacity with respect to
aboriginal peoples. The relationship between the Government and aboriginals is
trust-like, rather than adversarial, and contemporary recognition and affirmation of
aboriginal rights must be defined in light of this historic relationship.*

Although the courts have recognized that a fiduciary relationship exists between the Crown and
Aboriginal people, they have also noted that not all aspects of the fiduciary relationship will give rise
to fiduciary obligations.* The Supreme Court of Canada has recognized certain fiduciary obligations
on the Crown that arise prior to a surrender of reserve lands,” following a surrender of reserve
lands,” before the expropriation of reserve lands,”’ or as a result of the regulation or infringement

of a constitutionally protected Aboriginal or treaty right.”®

Wewaykum Indian Band v. Canada

In 2002, the Supreme Court recognized the existence of a fiduciary duty in relation to reserve
creation in Ross River Dena Council Bandv. Canada,” and, more importantly, in Wewaykum Indian
Band v. Canada.*® While Wewaykum deals specifically with reserve creation in British Columbia,
the case is also the Supreme Court of Canada’s most recent statement regarding the

Crown/Aboriginal fiduciary relationship, and when this relationship gives rise to a fiduciary duty.

» R. v. Sparrow, [1990] 1 SCR 1075 at 1108, [1990] 3 CNLR 160, Dickson CJ and LaForest J.

2 Quebec (A.G.)v. Canada (National Energy Board),[1994]1 SCR 159 at 183; M. (K) v. M. (H) (1992),
96 DLR (4th) 289 at 326 (SCC).
» Blueberry River Indian Band v. Canada (sub nom. Apsassin), [1995] 4 SCR 344. In a concurring
judgment, McLachlin J observed that, prior to consenting to a surrender proposed by an Indian Band, the Crown has a
fiduciary duty limited to preventing exploitative bargains (at 371).

2 Guerin v. The Queen, [1984] 2 SCR 335.

27 Osoyoos Indian Band v. Oliver (Town), [2001] 3 SCR 746.

28 R v. Sparrow, [1990] 1 SCR 1075.

2 Ross River Dena Council Band v. Canada, [2002] 2 SCR 816.

30 Wewaykum Indian Band v. Canada, [2002] 4 SCR 245.
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In Wewaykum, two different bands claimed each other’s reserve or compensation from the
Crown over the allocation of the reserves. The Supreme Court of Canada dismissed the appeals of
both bands. In so doing, the Court said the following regarding fiduciary law in the context of reserve

creation:

The fiduciary duty imposed on the Crown does not exist at large but in relation to
specific Indian interests. In this case, we are dealing with land, which has generally
played a central role in aboriginal economies and cultures ... Fiduciary protection
accorded to Crown dealings with aboriginal interests in land (including reserve
creation) has not to date been recognized by this Court in relation to Indian interests
other than land outside the framework of s. 35(1) of the Constitution Act, 1982.”'

It is clear that, as a prerequisite to a fiduciary duty in relation to land, a band must first prove that it
has a specific interest in the land that is the subject of the dispute.

The Court went on to affirm the principle that “not all obligations existing between the
parties to a fiduciary relationship are themselves fiduciary in nature.”* Therefore, with respect to the
relationship between the Crown and Aboriginal peoples, it is necessary “to focus on the particular
obligation or interest that is the subject matter of the particular dispute and whether or not the Crown
had assumed discretionary control in relation thereto sufficient to ground a fiduciary obligation.””
In other words, if a band proves that it has a specific interest in land, it must then prove, in a situation
of reserve creation, that the Crown assumed the responsibility of acting on behalf of the band in that
process.

Mr Justice Binnie, speaking for the Court, then defined the content of the fiduciary duty in

relation to the bands’ interest in specific lands subject to a reserve-creation process, and in relation

to which the Crown became the exclusive intermediary with the BC government:

31 Wewaykum Indian Band v. Canada, [2002] 4 SCR 245 at 286—87. Emphasis added.
32 Wewaykum Indian Band v. Canada, [2002] 4 SCR 245 at 288.

33 Wewaykum Indian Band v. Canada, [2002] 4 SCR 245 at 288.
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Prior to reserve creation, the Crown exercises a public law function under the Indian
Act —which is subject to supervision by the courts exercising public law remedies.
At that stage a fiduciary relationship may also arise but, in that respect, the Crown’s
duty is limited to the basic obligations of loyalty, good faith in the discharge of its
mandate, providing full disclosure appropriate to the subject matter, and acting with
ordinary prudence with a view to the best interest of the aboriginal beneficiaries.**

Of particular importance to the Taku First Nation’s specific claim is the recognition in Wewaykum
of a fiduciary duty imposed on the Crown in relation to a specific or cognizable Indian interest. That
interest was identified in Wewaykum as the land occupied by the bands. Also relevant to the Taku’s
claim was the Court’s recognition that, during the reserve-creation process, “the Crown constituted
itself the exclusive intermediary with the province.”* Mr Justice Binnie described the bands as being
“entirely dependent on the Crown to see the reserve-creation process through to completion.”®

The Court concluded that the nature of the bands’ interest in the lands that were subject to
the reserve-creation process, and the Crown’s intervention as exclusive intermediary, triggered a
fiduciary duty on the Crown. The content of that duty to the Aboriginal peoples, as the Court stated
above, was to act “with loyalty, good faith, full disclosure appropriate to the subject matter and with
‘ordinary’ diligence in what it reasonably regarded as the best interest of the beneficiaries.”’

The Court cautioned, however, that consideration must be given to the context of the time
and the likelihood of the Crown facing conflicting demands. The Court stressed that, prior to reserve
creation, the Crown is no ordinary fiduciary but must “have regard to the interest of all affected

parties, not just the Indian interest.”® This would seem to imply that the Crown must balance its

obligations to First Nations and others in the reserve-creation process.

34 Wewaykum Indian Band v. Canada, [2002] 4 SCR 245 at 289-90.
33 Wewaykum Indian Band v. Canada, [2002] 4 SCR 245 at 292.
36 Wewaykum Indian Band v. Canada, [2002] 4 SCR 245 at 291.
37 Wewaykum Indian Band v. Canada, [2002] 4 SCR 245 at 294,

38 Wewaykum Indian Band v. Canada, [2002] 4 SCR 245 at 293.
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Application of Pre-Reserve—Creation Fiduciary Duties to the TRTFN Claim

On the basis of Wewaykum, the following questions must be answered: first, did the Taku people
have a specific interest in the land that was subject to the reserve-creation process in British
Columbia, and second, did the Crown assume responsibility as the exclusive intermediary to deal
with the province and others on behalf of the Band? If the answer to these two questions is yes, then
it follows that the Crown had a fiduciary duty to act in accordance with the standards of loyalty and
good faith set out in Wewaykum. At the same time, however, Wewaykum also confirms that the
Crown was entitled to have regard for competing interests in meeting its fiduciary duty to the Taku
River Tlingit First Nation. Thus, if a fiduciary duty is found on the facts of this claim, the panel must
answer a third question in considering the allegations of breach of fiduciary, namely, did the Crown
properly balance the competing interests of the Taku, the province, and the settlers in Atlin?

The First Nation alleges that the Wenah village site, also known as Indian Town, should have
been allotted as a reserve by the McKenna-McBride Commission. It is also further alleged that the
Taku people had a specific interest in the lands of the Wenah village site or Indian Town.

During the community session held on May 12, 2004, Elders provided oral history that
suggested Taku people had occupied the entire town of Atlin, as well as parts of the surrounding
areas, at one time. However, following the gold rush, it appears that the members of the Taku River
Tlingit community were pushed to the far reaches of their traditional village site to the area along
the south shore of the lake. According to Antonia Jack, the daughter of Chief Taku Jack, who was
Chief of the Taku people in the 1900s:

And the time that they start pushing them away from here is when the gold rush went.
It’s the native people that found that gold too when they went down to Juneau, they
show it around, and that’s how the white people came, and they had a gold rush. And
that’s what you call a real rush. They pushed all the native people out of their way to
get to the gold, and they started to keep that place, to stay there and put up their tents
or whatever they’re doing. They don’t care who they push out of their way.

And after a while when everything started to seem to settle down a bit, the
government moved in. The policemen, the government building, the people that used
to work there. There was only the policemen and the man they call him
commissioner, gold commissioner, they called him. That’s the one that they used to
— that building, I think that’s the same building that’s sitting down there.
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That’s when they start pushing the native people out of there. They pushed
them out of that place where they used to live down there. And they got the
policemen after them and everything. Finally they pushed them out and they pushed
them over there where they are now. That’s where they pushed them. And they had
to just stay there.

After they were staying there finally my dad was the one that was — was the
only one that was fighting not to see the people get pushed around like that. Finally
they got after — because when this place was getting full with white people, they’re
trying to push the native people from that place where we are now.”

This evidence is reinforced by the report of Father Joseph Allard, an Oblate missionary, who

described the location of Indian Town in Atlin in his journal:

[translation]

[A number of miners took him up on his invitation,] as did a group of Tlingit Indians,
whose village sat on a point jutting out into the lake and was separated from the town
of Atlin by a small creek.*

Although Taylor’s 1904 survey of Atlin did not note the existence of the “Indian Village Site”
recorded by J.H. Brownlee’s 1899 survey, all the evidence of the time establishes that, by the most
conservative estimate, the Taku people had permanently settled in the area of Atlin they currently
occupy as of 1907. As a result and in answer to the first question, the panel finds that the Taku has
a specific, cognizable interest in the area.

The second question requires the panel to determine whether the Crown acted exclusively
on behalf of the Band; to do so, we must investigate the evidence relating to the Crown’s knowledge
of the Taku, including the earliest presence of an Indian Agent in the area. Our starting point is 1906,
when the first Indian Agent, G.D. Cox, was appointed to the Stikine Agency, whose jurisdiction
included Atlin. In the documentary record, there is correspondence addressed to the Deputy
Superintendent General of Indian Affairs stating that, “in July 1906, Mr. School Inspector Green

reported to Superintendent Vowell that the Indians at Atlin were asking for a school for their children

» ICC Transcript, May 12—13, 2004 (ICC Exhibit 5a, p. 41, Antonia Jack).

40 “Lacroix dans les Rocheuses,” Rev. Father Jules Le Chevallier, OMI, undated, Deschatelets Archives,

Ottawa, HPK 5006.B86C (ICC Exhibit 13h, p. 415 [translation]).
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at that place.”' The department’s response was that it required more information regarding the need
for a school, and information about the “character of the Indians.”*

In 1907, Father Allard opened a day school in Atlin, and requested an education grant from
the Department of Indian Affairs;* the school was inspected by Green within the following year, in
July 1908. Two years after the opening of the school, in February 1909, A.W. Vowell, Indian
Reserve Commissioner of British Columbia, included in his report to Frank Pedley, Deputy
Superintendent General of Indian Affairs in Ottawa, a “List showing work yet to be done in
connection with the Indian Reserve Commission and Surveys in British Columbia.”** Within that
list was the provision of an Indian reserve for the people at Atlin. Later that same year, Indian Agent
Cox visited Atlin, and provided a description and population count of the Atlin Band in the annual
report of the Stikine Agency,* dated April 13, 1910.

In August 1911, W. Scott Simpson became the Indian Agent at the Stikine Agency. In his
first annual report dated April 12, 1912, he wrote that he was unable to visit Atlin.*

This history of Indian agents in the area demonstrates that the Department of Indian Affairs
was, at the very least, aware of an Indian Band in Atlin as early as 1906, and had undertaken
responsibility for providing an educational grant to the Atlin Day School. More importantly, the
Indian Reserve Commissioner had acknowledged that this Band, as of 1909, required a reserve.

There can be little question that, implicit within the acknowledgment that the Taku people required

4 Martin Benson to DSGIA, February 11,1908, Library and Archives Canada (LAC),RG 10, vol. 6384,
file 801-1, pt 1 (ICC Exhibit 13a, p. 1).

2 Martin Benson to DSGIA, February 11, 1908, LAC, RG 10, vol. 6384, file 801-1, pt 1 (ICC
Exhibit 13a, p. 1).

3 William Sloan, House of Commons, to Frank W. Pedley, DSGIA, January 16, 1908, LAC, RG 10,
vol. 6384, file 801-1, pt 1 (ICC Exhibit 13a, p. 3).

44 A.W. Vowell, Indian Superintendent and Indian Reserve Commissioner for BC, to Frank Pedley,
DSGIA, February 5, 1909, Canada, Annual Report of the Department of Indian Affairs for the Year Ended March 31,
1909, 267 (ICC Exhibit 12, p. 4).

45 G.D. Cox, Indian Agent, Stikine Agency, to Frank Pedley, DSGIA, April 13, 1910, Canada, Annual
Report of the Department of Indian Affairs for the Year Ended March 31, 1910, 242—-44 (ICC Exhibit 12, pp. 12—-14).

46 W.S. Simpson, Indian Agent, Stikine Agency, to Frank Pedley, DSGIA, April 12, 1912, Canada,
Annual Report of the Department of Indian Affairs for the Year Ended March 31, 1912,252-53 (ICC Exhibit 12, p. 16).
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a reserve at Atlin, was an undertaking by the federal government to act on behalf of the Taku to
create the required reserve. As observed by the Supreme Court of Canada in Wewaykum, however,
reserve creation in British Columbia at this juncture was a joint process; thus, for Canada to act upon
its awareness of a need for a reserve at Atlin, the cooperation of the BC government would be
necessary. Commenting on the province’s unique relationship with Canada in this regard, the Court

stated:

Federal-provincial cooperation was required in the reserve-creation process because,
while the federal government had jurisdiction over “Indians, and Lands reserved for
the Indians” under s. 91(24) of the Constitution Act 1867, Crown lands in British
Columbia, on which any reserve would have to be established, were retained as
provincial property. Any unilateral attempt by the federal government to establish a
reserve on the public lands of the province would be invalid: Ontario Mining Co. v.
Seybold [1903] A.C. 73 (P.C.). Equally, the province had no jurisdiction to establish
an Indian reserve within the meaning of the Indian Act, as to do so would invade
exclusive federal jurisdiction over “Indians, and Lands reserved for the Indians.”*’

The federal Crown was ultimately responsible for the Taku River Tlingit, and no other party could
act on its behalfin the joint reserve-creation process. As such, and as noted above, by acknowledging
that a reserve was required, the federal Crown undertook to act on behalf of the Taku people in
creating one.

The panel has concluded that the Taku River Tlingit First Nation had a specific interest in
Indian Town, and that Canada undertook to act exclusively on behalf of the Taku River Tlingit First
Nation. It follows that, in accordance with the principles set out in Wewaykum, Canada owed a
fiduciary duty to act with loyalty, good faith, full disclosure appropriate to the subject matter, and
with “ordinary” prudence in what it reasonably regarded as the best interests of the Taku people in
the reserve-creation process.

Having found a fiduciary duty in the circumstances, it is unnecessary to consider whether

there is a statutory obligation or duty of care owed to the First Nation.

47 Wewaykum Indian Band v. Canada, [2002] 4 SCR 245 at 261.
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ISSUE 2: BREACH OF OBLIGATION

If Canada had a fiduciary or statutory obligation or duty of care with respect
to anything in issue one, did Canada breach this obligation?

Canada’s fiduciary duty in the pre-reserve—creation process, when it arises, “is limited to the basic
obligations of loyalty, good faith in the discharge of its mandate, providing full disclosure
appropriate to the subject matter, and acting with ordinary prudence with a view to the best interest
of the aboriginal beneficiaries.”® In arguing that this fiduciary duty was breached, the First Nation
directs the panel’s attention to the actions of the Indian Agent, as the arm of the Crown, at the time
of the McKenna-McBride Commission. Essentially, the Taku River Tlingit First Nation argues that
Canada has breached its fiduciary duty to exercise good faith in the discharge of its mandate.

The mandate of the Crown obtains practical expression in and through the duties assigned
to its Indian agents. In written submissions, legal counsel for the Taku people cite a December 20,
1879, letter to the BC Indian Superintendent from the Deputy Superintendent General of Indian

Affairs which outlines the nature of those duties:

The duties of the agents will mainly consist of advising the Indians and in protecting
them in the possession of their farming, grazing and woodlands, fishing and other
rights; and prosecuting trespasses upon or interference with the same.

As the department has no treaty payments to make to the Indians of British
Columbia, and it proposes to do away entirely with the system of giving presents to
them, there will be little other responsibility attaching to the position of Indian Agent
than the ordinary care of the interests of the Indians and their protection from
wrongs at the hands of those of other nationalities. Thus while the Agent need not
necessarily possess such qualifications as would be required were there much
handling of money or other valuables connected with his office, he should
nevertheless possess such qualifications as will adapt him for properly and
intelligently advising and acting energetically on their behalf in the respects
described in the previous part of this letter.*’

8 Wewaykum Indian Band v. Canada, [2002] 4 SCR 245 at 289-90.

9 Written Submission on Behalf of the Taku River Tlingit First Nation, August 12, 2004, pp. 38-39.
Emphasis added.
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As further evidence of the duties of the Indian Agent, legal counsel cites the Chairman of the

McKenna-McBride Commission, who described these duties as follows:

The Indian Agents are appointed and paid for the by the Dominion Government.
Their duty is to stand by and protect the Indians in all their rights, to visit their
reserves from time to time and to see that no one has interfered with them in their
privileges; fo be their friend and to give them good advice; to tell them what is best
for them to do and to look after them as a father would his children.™

It is the position of the Taku River Tlingit that the Indian Agent failed in the proper
discharge of these duties, and thereby of the Crown’s mandate, and that this failure equates with a
breach of the Crown’s fiduciary duty to the Taku people. The Taku assert that this breach is

evidenced in three capacities, including:

(1) the selection of reserve lands by the McKenna-McBride Commission;
(i1) the alienation of Wenah lands to private landholders; and
(iii)  the surrender of a portion of McDonald Lake Indian Reserve No. 1.

We turn now to a specific consideration of each alleged breach.

Selection of Reserve Lands by the McKenna-McBride Commission

In 1912, the McKenna-McBride Commission was established “to settle all differences between the
Governments of the Dominion and the Province respecting Indian lands and Indian Affairs generally
in the Province of British Columbia.” As a central expression of its mandate, the Commission
travelled throughout the province conducting hearings with Aboriginal and non-Aboriginal people
regarding land use and soliciting feedback on issues relating to the setting aside lands for reserve

purposes. The Commission travelled to Atlin and heard from the Atlin Board of Trade, the Chief of

%0 Written Submission on Behalfofthe Taku River Tlingit First Nation, August 12,2004, p. 43. Emphasis
added.

o Written Submission on Behalf of the Taku River Tlingit First Nation, August 12, 2004, p. 51.

52 J.A.J. McKenna and Richard McBride, Memorandum of Agreement, September 24, 1912, in Royal

Commission on Indian Affairs for the Province of British Columbia, Final Report (Victoria, 1916) Book 1,10-11 (ICC
Exhibit 1a, p. 43).
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the Taku people, and Indian Agent Simpson, among others. In anticipation of the Commission’s
attendance at its community, the Atlin Board of Trade had corresponded with the Commissioners,
and reported that it was “the desire of the white inhabitants to have the natives removed from the
Atlin townsite.” The letter suggested that a “very suitable” location for a “native settlement” existed

at Five Mile Bay, located about five miles from Atlin,” and noted:

The removal of the natives to this or some other location should be effected at an
early date, as the portion of the townsite at present occupied by them is one of the
most desirable localities in the town, and if their occupancy is permitted to continue
much longer we may experience the same difficulties as those other places referred
to.*

In June 1915, Commissioner MacDowall of the McKenna-McBride Commission visited
Atlin to meet with the Atlin and Teslin Bands, as well as the Atlin Board of Trade. When the Board
of Trade met with Commissioner MacDowall, its representatives confirmed that they wanted the
Indians moved. They also testified that the Indians “came and squatted there when the white men
came,” and that “the Indians have been approached before by the Agent, and they seem to be
perfectly willing to move to some other place as long as they get an Indian reserve.”’ Indian Agent
Simpson, who attended the meeting, noted that, in fact, “the Indians here are very adverse to being
removed from their present abode.”*

According to the Taku people, Agent Simpson did little beyond communicate their reluctance
to relocate to Five Mile Bay. It is their position that, notwithstanding their vulnerability before the

reserve-allocation process and dependence upon the Indian Agent to ensure they were able to interact

with the Commission, the Indian Agent failed to meet with the Band to explain the process or to

3 A.B. Taylor, Secretary, Atlin Board of Trade, to J. Bergeron, Secretary, Royal Commission on Indian

Affairs, February 17, 1915, in BC Archives (BCA), file 8313/12 (ICC Exhibit 1a, p. 51).

54 A.B. Taylor, Secretary, Atlin Board of Trade, to J. Bergeron, Secretary, Royal Commission on Indian
Affairs, February 17, 1915, in BCA, file 8313/12 (ICC Exhibit 1a, p. 51).

> Transcript of interview with the Atlin Board of Trade, Royal Commission on Indian Affairs for the
Province of British Columbia, June 16, 1915, LAC, RG 10, vol. 11025, file AH11 (ICC Exhibit 1a, p. 53).

% Transcript of interview with the Atlin Board of Trade, Royal Commission on Indian Affairs for the
Province of British Columbia, June 16, 1915, LAC, RG 10, vol. 11025, file AH11 (ICC Exhibit 1a, p. 55).
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provide basic advice as to how the Band should proceed to have its village set apart. As a result, the
Commission did not set aside the village site. The lack of preparation of the Taku for the hearings
is argued to be most evident in the following exchange that took place between Commissioner

MacDowall and Chief Taku Jack:

TAKU JACK (CHIEF) ADDRESSES THE COMMISSION AS FOLLOWS: [ want you to explain
to me what it is you want me to do?

MR. COMMISSIONER MACDOWALL: I want you to tell me if you have any special
piece of land that you want the whites kept off so that no white man can settle on it
and it will be kept for the Indians?

THE CHIEF: Do you want to move the Indians anywhere besides this place?

MR. COMMISSIONER MACDOWALL: This Commission has no power to remove the
Indians. Can you show me any special piece of land on this map that you don’t want

the whites to take and that the Indians will have forever?

THE CHIEF: I don’t know anything about a map — I cannot read, and you know how
big this land is and I know it because it belongs to me.

MR. COMMISSIONER MACDOWALL: We are not here to do you any harm — we are
here to help the Indians and do them good.

THE CHIEF: I am asking you what you going to do for me?

MR. COMMISSIONER MACDOWALL: That is just what I want — I want you to explain
to me what you want?

THE CHIEF: This is the only country we have here — You know how big this British
Columbia is and this all belongs to me and this is my country.

MR. COMMISSIONER MACDOWALL: But you don’t want the whole country do you?
THE CHIEF: I like this country — I was born here and this country belongs to me.

MR. COMMISSIONER MACDOWALL: You don’t want to turn the white men out of the
country do you?

THE CHIEF: No, there is no trouble about the whites — we don’t bother them and they
don’t bother us — we are just like brothers.
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MR. COMMISSIONER MACDOWALL: When a white man wants land the first thing he
does is to go to the Government and gets that piece of land. When the Indians want
a piece of land they have to go to the Government and get a title to that piece of land.
If they just go wandering about the country, some day a white man will come in and
take the very piece of land the Indians want — so we want to give the Indians the first
choice so that it will be secured to them.

THE CHIEF: You got no land to give to me — This land belongs to me.

THE CHIEF: I don’t quite understand this business — The way I think that you people
are going to try and push us out of this country. I was born here and I was here before
the whites ever came here. [ don’t think myself that the whites would try to make us
go a very long way from here, and I don’t think the white men will try and push us
out of here so that the white men cannot see us. Everyone of us used to be here in this
country before the whites came here right in this place ... it is no good for us to have
a piece of land all by ourselves — If you give us people a piece of land we are not free.
This is my own country and [ want to keep it. A white man comes to a creek and gets
gold out of that creek after awhile he leaves it and we are sorry to see the white man
go away — but we are not like that — we stay here all the time because the land is ours.
It is no good for us to move out of this place because this is our country. We gave the
names to the places around here and these old names came from our old forefathers
and they are just named the same to this day — I don’t think you believe me when I
tell you I belong to this place.

MR. COMMISSIONER MACDOWALL: Yes, I believe you belong to this place.
THE CHIEF: Do you know what this lake (Atlin) is called?

MR. COMMISSIONER MACDOWALL: I know it is called Atlin Lake, but I don’t know
what it is called in Atlin?

THE CHIEF: What does Atlin mean?

MR. COMMISSIONER MACDOWALL: I don’t know what it means?

THE CHIEF: Atlin means BIG LAKE, and that is the place where we used to stay — that
is the reason I used to think that the whites were not going to give me any trouble

because they call us after this lake — they call us Atlin Indians because they know that
I belong to this country.”’

57

Transcript of interview with the Chief Taku Jack, Atlin Band of Indians, Royal Commission on Indian

Affairs for the Province of British Columbia, June 17, 1915, LAC, RG 10, vol. 11025, file AH11 (ICC Exhibit la,

pp. 57-60).
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In the wake of these hearings, the McKenna-McBride Commission allotted nine reserves to the Taku
River Tlingit, but none of these reserves included the Wenah village site in Atlin.

In January 1916, Indian Agent Simpson met with the Commissioners in Victoria, and
identified nine parcels of land “that have been applied for by the Chief of the Atlin Band, Taku
Jack.”® Eight of these applications were for land within British Columbia, and one was for land
within the Yukon Territory. Although he was given an opportunity to introduce any other matters,
Simpson did not mention that the Atlin Indians lived within the Atlin townsite, or suggest that the
land they lived on there should be reserved for them.” In the view of the First Nation, this lapse
constitutes a conspicuous failure to adequately represent its interests before the McKenna-McBride
Commission hearing. In failing to recommend that “Indian Town” be set aside, and by failing to
provide the Commission with accurate information concerning the status of the Indian Town lands,
the Agent did not respect his duties to the First Nation. Moreover, the omission of Indian Town from
the lands secured for the Taku is argued to comprise a failure to balance the Indian interests fairly
against the competing interests of the Atlin settlers, as required by Wewaykum. According to the
Taku River Tlingit First Nation, the interests of the Taku people in maintaining their village site, and
those of the Atlin Board of Trade to separate the Indians from the townspeople were balanced in
favour of the Atlin Board of Trade. The Taku people argue that this balancing was not justified.

The minutes of decision of the McKenna-McBride Commission confirmed all eight of the
BC reserves suggested by Simpson, as well as an additional three-acre reserve, which included the
graveyard near Atlin.®” No reserves were recommended for the land occupied by the Atlin Indians
within the Atlin townsite at this time.

The First Nation offers one further argument on the selection of reserve lands by the

McKenna-McBride Commission. Here, it is argued that Indian Agent Simpson failed to provide the

8 Transcript of interview with Indian Agent W. Scott Simpson, Royal Commission on Indian Affairs for

the Province of British Columbia, January 18, 1916 (ICC Exhibit 1a, p. 77-82).
> Transcript of interview with Indian Agent W. Scott Simpson, Royal Commission on Indian Affairs for
the Province of British Columbia, January 18, 1916 (ICC Exhibit la, pp. 76—86).
60 “New Reserves: Stikine Agency,” in Royal Commission on Indian Affairs for the Province of British
Columbia, Final Report (Victoria, 1916) (ICC, Exhibit 1a, pp. 91-92).
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Commission with accurate information concerning the lands in Indian Town. Indian Town partly
comprises blocks 52 (lots 1-6), 53 (parcel A, lot 1), and 54. The area was surveyed in 1904, and the
blocks were put up for auction in 1905, when only block 54 was sold. None of the lands had been
granted by the Crown at the time of the McKenna-McBride Commission hearing. However,
Commissioner MacDowall appeared to be under the erroneous impression that some of the lands
were not available, specifically lot 5 of block 52. This misapprehension is evidenced in his

comments to the Board of Trade:

I beg to thank you for your attendance here this evening and I can assure you,
gentlemen, that all that you have said will have the careful attention of the full
Commission on our return to Victoria. I might say I went to the Lands Office today
with Mr. Fraser, your Government Agent, who showed me the Government maps,
and I discovered that the Indians houses are mostly located on Lot 5 — there are 3
houses on Lot 6 and about 2 on Lot 4. On Lot 6, the three Indians who are located
there made an application to purchase but this application has not as yet been acted
upon. I learned further that Lot 5, on which there are some Indian houses, is the
private property of the Rev. Father Bunoz — I believe that Lot was purchased by
Father Allard and was later turned over to Father Bunoz as his private property of the
Roman Catholic Church. Being the private property of Father Bunoz or the Roman
Catholic Church, it is beyond the jurisdiction of this Commission, and we can not
order anyone off private property as they have same liberty as anyone else.*’

Furthermore, during the hearing, the following exchange took place between Chief Taku Jack

and Commissioner MacDowall:

THE CHIEF: Mr. Simpson knows where we are now and this is our country.

MR. COMMISSIONER MACDOWALL: The place where you are now, I believe belongs
to Rev. Father Bunoz and we cannot possibly give you that because we cannot give
you land that belongs to any white man — we can only give you free Government
land. Father Allard bought the land and then he transferred it to Rev. Father Bunoz
and he holds it and its his property or the property of the Catholic Church.

THE CHIEF: That is the way the white men are treating the Indians. This man (Father
Bunoz) he put up the school in our place and now he wants the whole place.

ol Transcript of interview with the Atlin Board of Trade, Royal Commission on Indian Affairs for the

Province of British Columbia, June 16, 1915 (ICC Exhibit 1a, p. 56).



Taku River Tlingit First Nation: Wenah Specific Claim Inquiry 35

MR. COMMISSIONER MACDOWALL: The probability is that Father Allard purchased
that so that the Indian could use it?

THE CHIEF: John Jack was going to move his place nearer the church and I told him
to move it further away from the church and Father Allard said “Don’t you do it
because I am going to buy all this country so that you people can live on it.”

MR. CoMMISSIONER MAcDowALL: Well, he is a very kind friend? However, we
found in Mr. Fraser’s office that this land belongs to him or to the Catholic church?

THE CHIEF: | want to tell Father Allard that we don’t want any trouble about this
land.

MR. CoMMISSIONER MACDOWALL: This land belongs to the Priest and we cannot say
anything regarding it.*

Commissioner MacDowall, however, had been given incorrect information. The historical
documents reveal that the lands had not yet been granted by the Crown; therefore, the lands were still
available to be set aside for the Taku. The Taku River Tlingit First Nation argues that the Indian
Agent knew or should have known that the lands were available, and that he should have been able
to correct the false impression about it at the hearing. This breach is deemed to have been continued
by the conduct of Agent Simpson at the Commission’s hearings in Victoria, at which he once again
failed to stress the ongoing residence of the Taku people at the Indian village in the Atlin townsite,
and that the village had been there for some time.

It is the finding of the panel that the Taku River Tlingit First Nation has a specific, cognizable
interest in Indian Town, located in the Atlin townsite at the time in question. As a result, the Crown
owed the Taku people a fiduciary duty of loyalty, good faith, full disclosure appropriate to the
subject matter, and was required to act with “ordinary” prudence. The next question is whether this
fiduciary duty was breached by the actions of the Indian Agent with respect to the selection of
reserve lands.

The panel concludes that the Indian Agent’s conduct in the selection of reserve lands, which

includes the failure to prepare the Taku community for the McKenna-McBride process, the failure

62 Transcript of interview with the Atlin Board of Trade, Royal Commission on Indian Affairs for the

Province of British Columbia, June 16, 1915 (ICC Exhibit 1a, p. 66).
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to represent the Taku people’s needs at the McKenna-McBride Commission hearing, and the failure
to represent their interests at a follow-up hearing in Victoria, is a breach of fiduciary duty.

In reaching this conclusion, the panel is guided not only by the Wewaykum decision, but also
by past ICC reports. The issue of the fiduciary duty of Indian agents has been discussed by the ICC,
in particular, in 'Namgis First Nation: McKenna-McBride Applications Inquiry® (hereafter
"Namgis).

In ’Namgis, the ICC inquired into applications for additional reserve lands made to the
McKenna-McBride Commission by the Nimpkish Band. The inquiry examined the Indian Agent’s
role in the applications to the McKenna-McBride Commission. In its report, the ICC set out the
following guidelines regarding the conduct of Indian agents prior to the McKenna-McBride

Commission hearing:

The Band has a valid specific claim if it can establish a prima facie case that (1) the
Indian Agent failed to prepare the Band for the McKenna-McBride process; (2)
unalienated lands were available which the Band could have applied for; and (3) the
lands were reasonably required by the Band. If these conditions are satisfied, it
should be presumed that the Commission would have allotted the lands as additional
reserve lands. Although the presumption is rebuttable, the onus should be on Canada
to demonstrate on a balance of probabilities that the McKenna-McBride Commission
would not have allotted the lands as additional reserve lands if the lands had been
requested by the Band.*

The above analysis was used in "Namgis to evaluate the Indian Agent’s actions in the course
of fulfilling his mandate. The ICC acknowledged the general advisory role of the Indian Agent, but
also acknowledged the significant role the Indian Agent would have had with respect to the
McKenna-McBride Commission. Generally, the Indian Agent had the power and discretion to affect
the interests of the Band. As such, the Indian Agent was in a position to provide advice to a Band

about the McKenna-McBride Commission process and thereby to facilitate the full and active

63 ICC, 'Namgis First Nation: McKenna-McBride Applications Inquiry (Ottawa, February 1997),

reported (1998) 7 ICCP 109.
64 ICC, 'Namgis First Nation: McKenna-McBride Applications Inquiry (Ottawa, February 1997),
reported (1998) 7 ICCP 109 at 173.
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participation of the First Nation in that process. Equally important, the Indian Agent was in a
position to determine which lands were not alienated.®® In "Namgis, the ICC concluded that the
Indian Agent failed in his duties to properly prepare the Nimpkish Band for the McKenna-McBride
hearings, most notably in his failure to disclose material information to the Commission and to
provide basic advice to the Band in its preparations for the hearings.®

The ICC went on to examine the Indian Agent’s actions during the McKenna-McBride
hearing and after the hearings. The ICC concluded the following with respect to the fiduciary duty
of the Indian Agent during the McKenna-McBride hearings:

The Band has a valid specific claim if it can establish a prima facie case that (1) a
reasonable person acting in good faith would have provided a different
recommendation to the Commission than that provided by the Indian Agent if that
person had consulted with the Band and made other appropriate investigations; and
(2) the relevant lands were unalienated. If these conditions are satisfied, it should be
presumed that the Commission would have allotted some or all of the lands
encompassed by that different recommendation, providing that the lands were
reasonably required by the Band.®’

As well, the ICC concluded that the Indian Agent had the same obligation to provide
reasonable and well-informed recommendations to the McKenna-McBride Commission after the
hearings. A similar analysis was undertaken by the ICC in the Mamaleleqala Qwe’Qwa’Sot ’Enox
Band: McKenna-McBride Applications Inquiry.®®

Applying the fiduciary principles from the Supreme Court of Canada and ICC precedents to
the specific facts before us in this inquiry, the panel concludes that the Indian Agent’s mandate, as

outlined in instructions to Indian agents in 1879, should have been carried out in accordance with

65 ICC, 'Namgis First Nation: McKenna-McBride Applications Inquiry (Ottawa, February 1997),

reported (1998) 7 ICCP 109 at 171-72.

66 ICC, 'Namgis First Nation: McKenna-McBride Applications Inquiry (Ottawa, February 1997),
reported (1998) 7 ICCP 109 at 172.

67 ICC, 'Namgis First Nation: McKenna-McBride Applications Inquiry (Ottawa, February 1997),
reported (1998) 7 ICCP 109 at 177.

o8 ICC, Mamaleleqala Qwe’Qwa’Sot’Enox Band: McKenna-McBride Applications Inquiry (Ottawa,
March 1997), reported (1998) 7 ICCP 199.
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the Crown’s basic fiduciary duties of loyalty, good faith, full disclosure appropriate to the subject
matter, and ordinary prudence. These duties were not met in this case.

The Indian Agent’s mandate focuses on an advisory and protective role. In order to advise
a First Nation properly, the Indian Agent was obligated to familiarize himself with the First Nation
and understand its interests. More specifically and in the context of the present inquiry, for Indian
Agent Simpson to have prepared the Taku River Tlingit and its leadership properly for the McKenna-
McBride Commission hearing, he should have known that none of the lots in Indian Town had been
granted by the provincial Crown, and that the Taku had occupied the area for some time.

There is a significant contrast in the actions of Indian Agent Simpson around the time of the
McKenna-McBride Commission hearings and the actions taken much later, in 1949, by then Indian
Agent R.H.S. Sampson.®” Confronted with the ongoing question of the Taku residents in Atlin and
the issue of the Indian village, Sampson’s reaction offers an apposite instruction as to the nature of
what a responsible Indian Agent can and should do. When the Taku people living in Atlin refused
to move to the reserve at Five Mile Point, Sampson completed a comprehensive history of the
Wenah site. He concluded that they should have a reserve in the Atlin townsite and in his report to

Indian Commissioner Arneil on the results of his inquiries, he wrote:

Careful enquiry was made into the statement that these people had actually occupied
the land of their village before the coming of the white man, and the following facts
were brought out:

(1) As stated above, the village was a permanent camp known as “Weynah” in the
Tlinkit tongue. From this camp parties hunted into Fourth of July Creek, Surprise
Lake, north up Atlin Lake, west to Taku Arm, etc., and had regular fishing camps in
these areas to which they dispersed at regular seasons. It was also a fish-curing and
storage point.

(2) At the time of arrival of the first white surveyor at the site of the present town of
Atlin the Indians had brush huts, or wigwams, on the actual “Indian Town” section
of the Atlin Townsite. As the surveyors went to work cutting lines through the
Indian’s village an Indian named Billy Williams protested to the head surveyor about
disturbing their camp, but was forced to retreat without any acknowledgment of the
Indian’s rights because he was alone. The remaining Indians were away on their usual

6 R.H.S. Sampson was appointed Indian Agent in 1944; a few years later, the position was reclassified

and his title became Indian Superintendent.
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spring hunt. On his return from the hunt Chief Taku Jack went to the Gold
Commissioner then recently established at Atlin, and asked for some recognition of
their right to retain use of the land of their village. It is reported that the Gold
Commissioner gave the Chief a “paper” entitling the Indians to use the land, and
signs were placed on the road leading to the village which stated the land from a
certain point on was “Indian Ground.” These signs were later burned during a fire at
the nearby sawmill.

(3) No white ever had a building on the ground until 1905, but Indian homes were
started shortly after 1900 when the sawmill opened in town.

(4) The Indian graveyard located a half mile south of the present village was used for
the burial of Indians long before 1900. Indian Burials at that time were made in
burned-out cottonwood logs for coffins, the remains of which may still be seen. This
fact establishes beyond any doubt that the Indians had an established camp at the
location of their village.

In Addition:

(1) No official notice has ever been received by the Indians either individually, or as
a Band, that the land upon which they have lived for generations is not their own, or
that no improvements might be made to their dwellings.

(2) At the time of Gold Commissioner J.A. Fraser’s appointment at Atlin officials of
the White Pass Railway Company wished to secure the Indians’ land, but it was not
granted because the Gold Commissioner respect the “paper” the Indian Chief had in
his possession, and which was shown to the Commissioner by the Chief.
(Unfortunately this possibly important paper cannot be located, — it has not been seen
since the death of Chief Taku Jack, but a copy may be in Provincial Government
records.)”

Although Indian Superintendent Sampson conducted his investigation in 1949, the panel reasons that
Indian Agent Simpson should have been able to discover the same facts had he conducted a proper
investigation in the early 1900s. If such an investigation had been completed at any time prior to the
McKenna-McBride Commission, Simpson would have been aware of the extent of the history of the
Taku people in the area and likely would have reached the same conclusions as his more recent

successor regarding the question of establishment of a reserve in Indian Town.

70 R.H.S. Sampson, Indian Superintendent, to W.S. Arneil, Indian Commissioner, April 26, 1949,

DIAND, BC Regional Office, file 801/30-19-0 (ICC Exhibit 1a, pp. 124-25).
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Without familiarizing himself with those whose interests he was instructed to defend, Indian
Agent Simpson was not in a position to advise the Taku people and their leadership properly or to
protect their interests. As a result, Simpson could not fulfill his mandate with the basic fiduciary
duties of acting with loyalty, good faith, full disclosure appropriate to the subject matter, and
ordinary prudence with a view to the best interests of the Taku River Tlingit First Nation. The panel
finds that in failing to fulfill these basic fiduciary duties, a balance of the interests of the First Nation
and the settlers in Atlin was not achieved.

The panel also finds that Indian Agent Simpson did not properly inform himself of the status
of the lots in Indian Town, or, alternatively, if Indian Agent Simpson was so informed, he failed to
communicate that information to Commissioner MacDowall at any of the meetings appropriately
struck for that purpose. While present at the meeting between Commissioner MacDowall and the
Board of Trade, and at the Commission’s hearing with Chief Taku Jack, Indian Agent Simpson did
not advise Commissioner MacDowall that the none of the lots had been granted by the Crown. As
a result, Commissioner MacDowall was under the impression that the lands were not available and
was thus denied the opportunity to consider or confirm the Indian Town lands as a reserve. The panel
concludes that Indian Agent Simpson should have been able to correct this impression at the hearing.
Had the Commission been aware that the land was available, it is reasonable to infer that Indian
Town would have been set aside. As it is, the failure of Indian Agent Simpson to represent properly
and fully the interests of the Taku River Tlingit before the McKenna-McBride Commission had the
result of severing Indian Town from the reserved lands and undermining extant residential patterns
of the Taku people. It is reasonable to suggest that, had Agent Simpson fully and faithfully fulfilled
his mandate, a different recommendation would likely have resulted.

Indian Agent Simpson further failed in his duty to represent the Taku people’s interests at
the follow-up hearings held by the Commission in Victoria. Presented with a second opportunity to
communicate the status of the lands at Indian Town, the Agent should have advised that those lands
were not alienated, and, furthermore, that the Taku people resident there were not willing to move
from these lands. In this regard, Agent Simpson failed to provide reasonable and well-informed

recommendations to the Commission.
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Alienation of Wenah Lands to Private Landholders
The failure of Indian Agent Simpson to prepare the Taku people and their leadership for the
McKenna-McBride Commission hearings and his failure to represent their interests fully and
faithfully at both the McKenna-McBride Commission hearing and the follow-up meeting in Victoria
constitute a breach of the Crown’s fiduciary duty. Because of this breach, Indian Town or Wenah
village was not allotted as a reserve for the Taku River Tlingit First Nation even though the Taku
people occupied the village and continued to live there. The consequences were serious, in that
several lots in Indian Town were sold off.

The First Nation has argued that Canada breached a fiduciary duty in failing to prevent or

challenge unlawful alienations of the Wenah village lands in two ways:

1 failure of the 1876—1907 reserve commissions to set aside land for the Taku River Tlingit
at Atlin;
2 failure of the federal Crown to challenge the alienations — the Taku River Tlingit First Nation

argues that Canada should have acted in its fiduciary capacity in any of the following ways:

. filing adverse claims as specified in the BC Land Act;

. exercising political pressure on British Columbia through constitutional means (i.e.,
division of powers);

. allotting the Wenah village site as a reserve at the McKenna-McBride Commission

. conducting an investigation in 1928 upon learning that the Wenah site was still
occupied.”!

The argument alleging the failure of the 1876—1907 reserve commissions to set aside land for the
Taku people was not before Canada during the initial review of this specific claim, as noted by Taku
River Tlingit First Nation’s legal counsel. We are therefore not prepared to examine the merits of
this argument at this stage. We will instead address the First Nation’s argument that the Crown failed
to challenge the alienation of the lots comprising Indian Town or Wenah village site, thereby
compounding the initial breach of fiduciary duty. The lands that are the subject of this issue include:
the alienation in 1923 of'lot 2, block 53, by the Crown to the Delta Gold Mining Company; the 1924
alienation by the Crown of lot 1, block 53, to Father Bunoz; the issuing in 1926 of title to block 54

" Written Submissions on Behalf of the Taku River Tlingit First Nation, August 12, 2004, pp. 61, 62.
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to Louis Schulz, which was later followed in 1949 by the passing of title to lot 5, block 52, to Fred
Ackles and lots 4 and 6, block 52, to Ross Peebler; and, finally, the 1952 grant of lot 6351 by the
Crown to Harper Reed.” In considering these alienations, it will be necessary to examine the actions
of Indian Commissioner W.E. Ditchburn™ and Indian Agent Reed from the perspective of pre-
reserve—creation fiduciary duty.

Despite the McKenna-McBride Commission’s recommendations and the passing of Order
in Council 911 in 1923 which confirmed Taku River Tlingit’s reserve allotments, all of which were
outside of Atlin, the Taku people continued to reside in Atlin at Indian Town. Five years later, in
1928, and in the wake of queries raised by the Taku people resident in Indian Town regarding their
legal rights to those lands, Indian Agent Harper Reed advised Indian Commissioner Ditchburn that
the Taku had been living on the land before the townsite was surveyed. Ditchburn, however,
challenged Reed’s view of these matters, asserting that the records of the Agent at Atlin around the
time the townsite was established did not record any such Indian village in that place. Had there been
Taku people resident in the Atlin Townsite, Ditchburn surmised, the Indian Agent at the time would

have recorded this fact:

I note your statement that the Indians were occupying this land before the Townsite
was surveyed, but information I have obtained from the Provincial Lands Branch
leads me to believe that this was not the case, because Mr. Graham who was
Government Agent at Atlin when the Townsite was established and laid out the same,
would have made some mention of Indian occupancy of a portion of it.”

Consistent with this view, Ditchburn believed that the Taku people had two options: purchase their
lots in Indian Town, or relocate to the reserve at Five Mile Point. Indian Agent Reed inquired about

purchasing the lots comprising Indian Town; however, he was advised that a provincial ruling

72 Written Submissions on Behalf of the Taku River Tlingit First Nation, August 12, 2004, p. 58.

73 Following the McKenna-McBride Commission hearings, the Ditchburn-Clark Commission was struck
to review the conclusions in 1920. After this review, W.E. Ditchburn was appointed Indian Commissioner for British
Columbia in 1923.

7 W.E. Ditchburn, Indian Commissioner for BC, to Harper Reed, Indian Agent, December 4, 1928,
DIAND file 991/30-19 (ICC Exhibit 1a, p. 104).
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prevented the sale of land to Indians, and does not appear to have pursued the matter further. The
question of the Indian Town lands was put into abeyance, and no further investigation was
undertaken by Indian Agent Reed.

It is the position of the Taku River Tlingit First Nation that, had he been so disposed, Agent
Reed could have taken advantage of a range of provincial statutes which contained provisions
supporting the challenge of the alienation of the Indian Town lands. The terms of the 1911 Land
Act,” for example, contained numerous provisions which both prohibited the sale or pre-emption
of Indian settlements and provided a process for protecting the rights of claimants to lost lands
through the filing of adverse claims. This legislation, which attempted to protect Indian village sites,
did not permit individual Indians to pre-empt land; thus, the First Nation argues, Canada had a
fiduciary obligation to act on behalf of the Taku people to protect interests in the Indian Town lands
as an “Indian village site.”

This argument may be extended to the issue of the alienation of the foreshore lands, as the

Land Act contained provisions prohibiting the granting of such lands:

50. There shall not be granted under the provisions of this Part of this Act any
foreshore lands, tidal lands, the bed of the sea, or lands covered by any navigable
water, quarries, or lands suitable for fishing stations or cannery sites, except by a
special order of the Lieutenant-Governor in Council, and upon such terms and
conditions as may be therein specified.”

The foreshore lands provided the historic setting for potlatch ceremonies and were thus integral to
the continued practice of the Taku people’s traditional culture. The foreshore also provided access
to the lake and was thus imperative to their successful pursuit of a fishing economy, and the Crown,
in our view, had an obligation to pursue the protections contained in section 50 of the Land Act.
The Land Act was not the only vehicle through which the Crown could have protected the
Indian Town lands. The Prescription Act, RSBC, 1897, c. 156, s. 2, and the Quieting Titles Act,
RSBC 1897, c. 161, s. 3, both provided for the acquisition of statutory title following 60 years of

75 RSBC 1911, ¢. 129.

76 Land Act, RSBC 1911, ¢c. 30, s. 1 (ICC Exhibit 6g, p. 19).
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“peaceable possession” of the lands in question.”” The Taku people assert that either of these Acts
could have been used to acquire title to their lands and observe that, in fact, Canada had considered
this legislation in attempting to resolve the issue surrounding the Indian Town lots. In the end,
however, the Crown did not pursue this course of action.”® As well, the Taku argue, the Land
Registry Act, SBC 1921, c. 26, provided numerous provisions through which the Crown could have
challenged the grants of the Indian Town lands, but did not do so (i.e., sections 37, 38, 39, 40, 41,
43,52, 140(3), 178, 204, 206, 207, 210, 250, 251).”

By 1928, Crown grants had been issued for lot 1 of block 53, lot 2 of block 53, and block 54.
Ostensibly, Indian Agent Reed could have challenged the Crown grants on behalf of the Taku people
pursuant to the range of provincial legislative provisions outlined above. However, Indian Agent
Reed did not pursue any of these courses of action; both he and Indian Commissioner Ditchburn
relied on the information obtained from the Provincial Lands Branch which did not acknowledge the
existence of the Taku in Atlin, notwithstanding the existence of information challenging this view.
The panel notes that Indian Commissioner Ditchburn acknowledged Indian Agent Reed’s statement
that the Taku people had occupied the land before the townsite was surveyed, but nonetheless chose
to rely on information he had obtained from the Provincial Lands Branch.

It is the position of the Taku River Tlingit on this issue that the Indian Agent could have had
recourse, at any time between 1906 and 1952, to enlist relevant provincial legislation to protect the
Indian Town lots from alienation. Although there can be little question that such recourse was clearly
available and was not taken, it may be that the Crown’s resolve failed in the face of its ongoing
conflict with the province of British Columbia regarding the broader issue of Indian lands.
Unfortunately, we do not have the benefit of Canada’s arguments on this matter, and we are therefore
unable to determine the extent to which the federal/provincial dispute influenced the federal Crown’s

resolve to respect its fiduciary obligations to the Taku people.

77 Written Submissions on Behalf of the Taku River Tlingit First Nation, August 12, 2004, p. 21.
8 ICC Transcript, August 12, 2004 (pp. 86—87, Alisa Noda).

7 Written Submissions on Behalf of the Taku River Tlingit First Nation, August 12, 2004, pp. 24-30.
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Nevertheless, the question for the panel is whether the Crown took appropriate steps to
correct the original breach that occurred when the Wenah village site was not recommended to be
set aside as a reserve at the McKenna-McBride Commission hearing. If it did not, the panel must
determine if a further breach of fiduciary duty occurred. Legal counsel for the Taku people argue that
the Indian Agent should have attempted to correct the breach through various avenues set out in the
provincial statutes. In considering this question, the panel is mindful of the principle, outlined in
Wewaykum, that the Crown cannot ignore the reality of conflicting demands and that these demands
and the interests they reflect must be balanced. Nonetheless, the panel believes that, by ignoring the
information from Indian Agent Reed, Indian Commissioner Ditchburn failed to adequately balance
the interests of the province and the Taku people with regard to the lands question in Atlin in 1928.
The panel believes that Indian Commissioner Ditchburn had a duty to press Indian Agent Reed to
acquire and provide a more complete report on the matter. Instead, Ditchburn and Reed neglected
this duty, preferring to place the matter into abeyance. Their actions constitute a continuing breach

of the Crown’s fiduciary duty to the Taku River Tlingit First Nation.

Surrender of Part of McDonald Lake IR 1

The question of the Taku people’s legal right to their village in Atlin was in abeyance from 1928
until 1945. In that year, a member of the First Nation applied for, and was refused, funding to enable
repair of her home in Indian Town. The rationale for the denial of funds was premised on the alleged
location of the dwelling on lands that were not an Indian reserve. Indian Agent Sampson investigated
the matter and, believing there was little that could be done to alter this situation, initially concluded
that all those Taku residing in the townsite should be moved to the Five Mile Point reserve.*
Consistent with their historical position on this option, the Taku declined to relocate their village to
Five Mile Point, and Agent Sampson determined that a more thorough investigation of the history
was required. His queries led him to conclude that the Taku River Tlingit should have a reserve in
Atlin and, furthermore, that it should have had its village site set aside by the McKenna-McBride

Commission.

80 R.H.S. Sampson, Indian Agent, to D.M. MacKay, Indian Commissioner for BC, April 3, 1945,
DIAND, BC Regional Office, file 991/30-19 (ICC Exhibit la, pp. 111-12).
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Following this report, the Department of Indian A ffairs began negotiations with the province
to acquire the land and establish the area as a reserve.*' The province, however, refused to transfer
the land because the Atlin Board of Trade was opposed to the presence of a reserve in the townsite.*
Indian Town lands continued to be alienated by the province, and in 1949 lots 4, 5, and 6 of block 52
were sold to private purchasers.* Over the next decade, the Department of Indian Affairs’ attempts
to acquire the lots in the Wenah village site were continually opposed by the province.

In 1958, in an attempt to resolve the Indian Town issue once and for all, the Crown proposed
a surrender of the northwest quarter of McDonald Lake IR 1, which would be exchanged for lots 1,
2, and 3 of block 52. The Department of Indian Affairs met with the Taku leadership and proposed
the option, which they then presented to the Taku community, who apparently agreed to the
exchange.™ Elder George Esquiro, a council member at the time, testified about his meetings with

various band members:

We went back to the people again and we talked to them. We never had no big
meetings or anything. We went individually, because some were having a hard time
getting around. So we thought if we went, the three of us, and talked to them and told
them what’s going on, maybe they’d give us an idea of what to do; the elders
especially. That’s the ones we were talking to. And they said, “No, for God’s sake,
we don’t want to move no more. We’ve been moved once. That’s enough. We’re too
old to move now. We want to stay right here and die here.”

So that’s when we backed off. We went to tell the Indian agent about it.
“We’ll exchange that piece of land at McDonald Lake, whatever it is, acre for acre.”
He said, “All right. Which one do you want to give us?” So we saw the map. I did.
I looked at it. But it was a map with a creek on it that came down and made a curve
towards the highway. So I kept looking at the map, and I can see the drawing on the
map. They have leaves or grass or whatever. It shows that it was a swampy land. So

81 D.M.MacKay, Indian Commissioner for BC, to R.H.S. Sampson, Indian Agent, May 4, 1945, DIAND,
Yukon Regional Office, file 30-1-9, vol. 1 (ICC Exhibit 1a, p. 113).

82 G.H. Hallet, Government Agent, to R.H.S. Sampson, Indian Agent, June 21, 1946, DIAND, BC
Regional Office, file 30-1-19, vol. 1, located at DIA’s Whitehorse Office (ICC Exhibit la, p. 116).

8 Historical search form for block 52, lots 4 and 6, Atlin Townsite, Cassiar District, Plan 1294, Land
Titles Office, Prince Rupert (ICC Exhibit 10a, pp. 1-9).

84 W.G. Jutras, Indian Superintendent, to Indian Commissioner for BC, April 30, 1958, DIAND, Yukon
Regional Office, file 30-1-19 (ICC Exhibit 1a, p. 158).
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I drew that myself. I’'m the one that drew that line down on the west side of the creek,
then drew it over to the left side, which is the northwest corner. So we told him we’ll
trade him that.®

In 1961, the Taku River Tlingit First Nation passed a resolution agreeing to exchange the northwest
quarter section of McDonald Lake IR 1 for lots 1, 2, and 3 of block 52.% The province also initially
agreed to the exchange,” but then altered its position. Upon reflection the province apparently came
to the conclusion that the northwest quarter of McDonald Lake IR 1 was not equal in value to lots 1,
2, and 3 in block 52, and proposed exchanging the southwest quarter instead. The Taku people met
again on March 21, 1961, and passed a resolution agreeing “to offer the southwest quarter of
Lot 5484, being a portion of McDonald Indian Reserve No. 1 in exchange for lots 1, 2, and 3, Block
52, Atlin Townsite.”®® Because the band membership resided in various locales, it was necessary to
hold two surrender votes, one in Atlin and one in Teslin. The first surrender vote was taken on
June 26, 1962, in Atlin, with 24 band members attending the meeting. The minutes of the surrender

state:

The Superintendent explained the purpose of the meeting and the regulations
pertaining to this particular type of surrender. Maps were displayed showing the
portions of the McDonald Lake I.R. 1 to be surrendered and also Lots 1-2-3, Bk 52
Atlin Townsite which are being exchanged for the said portion of I.R. #1. The
Surrender document was read by the Indian Superintendent and interpreted.
Following this a number of questions were answered concerning minor details and
a vote was taken. The entire meeting voted unanimously (by show of hands) in
favour of the Surrender.”

8 ICC Transcripts, May 12, 2004 (ICC Exhibit 5a, p. 68, George Esquiro).
86 W.E. Grant, Indian Superintendent, to unidentified recipient, January 7, 1961, [991/30-19, vol. 2,
“Surveys & Reserves, Atlin Townsites,” 1956 to 1969] (ICC Exhibit la, pp. 196-97).

87 Superintendent of Lands, Lands Branch, to W.S. Arneil, Indian Commissioner for BC, December 3,
1959, DIAND, BC Regional Office, file 991/30-19, vol. 2 (ICC Exhibit 1a, p. 183).

88 Atlin-Teslin Band of Indians, Band Council Resolution, March 21, 1961, DIAND, Yukon Regional
Office, file 991/30-19, vol. 2 (ICC Exhibit 1a, p. 216).

8 W.E. Grant, Indian Superintendent, to unidentified recipient, June 26,1962, DIAND, Yukon Regional
Office, file 30-1-19 (ICC Exhibit 1a, pp. 240-50).
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The second surrender vote was taken on June 27, 1962, in Teslin, with 19 band members attending
the meeting. Minutes of the surrender vote stated that the entire membership voted unanimously, by
a show of hands, in favour of the surrender.”” Henry T. Jack and George Jack then signed the
surrender form, and the surrender affidavit was confirmed by Order in Council 1963-479 on
March 25, 1963.°! Order in Council 1963-927 was passed on June 20, 1963, transferring the
surrendered land to the province,” and on October 22, 1963, provincial Order in Council 2675 was
passed transferring lots 1, 2, and 3, block 52, to the federal government, for the purpose of creating
a reserve in Atlin for the Taku.

With regard to the matter of the surrender of a portion of McDonald Lake IR 1, the Taku
River Tlingit takes the position that Canada breached a fiduciary duty to the Taku people by
misrepresenting both the need for, and conditions of, the surrender. With regard to the former, the
First Nation points to the facts that only two parcels of land in the Wenah village site had been
granted, and that Canada knew of the province’s breach of its own legislation protecting Indian
village sites, and should have been aware of other legislative provisions by which Canada could have
pursued remedy for those actions. As a result, allege the Taku, the surrender of other lands was not
the only means of acquiring reserve lands in the village site. It is also clear, the First Nation argues,
that the extent and conditions of the surrender were problematic, as the land that the Taku people
understood they were giving up at the McDonald Lake reserve was not the land that was actually
surrendered, nor was the Taku’s assumption of the terms of the surrender and exchange accurate.
Although the Taku people believed they were surrendering a part of the McDonald Lake reserve in
exchange for the entirety of the Wenah site to Wash Bay, in fact they received only lots 1, 2, and 3
in block 52. Finally, the Taku allege that the surrender vote was illegal, as the Indian Act of the day

required an actual vote (other than a show of hands) and an independent valuation of the land

90 W.E. Grant, Indian Superintendent, to unidentified recipient, June 27,1962, DIAND, Yukon Regional
Office, file 30-1-19 (ICC Exhibit 1a, p. 251).

o Governor General in Council, Order in Council 1963-479, March 25, 1963, DIAND, Indian Land
Registry, Instrument no. 15611 (ICC Exhibit 1a, p. 254).

92 Governor General in Council, Order in Council 1963-927, June 20, 1963, DIAND, Yukon Regional
Office, file 30-1-19 (ICC Exhibit 1a, pp. 257-58).
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surrendered.”” The First Nation argues that the absence of these aspects of a legal surrender are
deemed therefore to invalidate the surrender of the portions of the McDonald Lake reserve.

In examining the surrender of some portions of the McDonald Lake reserve, a hunting and
fishing area, the panel must determine whether the statutory requirements and fiduciary duties were
met. After reviewing the relevant sections of the /ndian Act and surrender documentation, the panel
has concluded that the statutory requirements for a surrender were met, resulting in a valid surrender.

However, the panel does find that the need for the surrender was a consequence which
flowed from the initial breach of fiduciary duties committed by the Indian Agent in failing to ensure
that the Indian Town/Wenabh village site was reserved for the Taku people in 1916. In addition, had
the initial breach been addressed by Indian Agent Reed in 1928, instead of being put into abeyance,
the need for the surrender would not have arisen. That being said, it is to the Crown’s credit that,
once it recognized its error in not initially setting aside the Wenah village site, efforts were
undertaken to correct this initial error. These efforts, however, were frustrated by the province’s lack
of cooperation and, in some contexts, outright intransigence in responding to Indian land issues
(most reprehensible among British Columbia’s actions in this regard was an executive order passed
by the province forbidding the sale of provincial lands for reserve purposes). And yet, although
British Columbia was clearly complicit in the land issues facing the Taku people, the federal Crown
as fiduciary was in an exceptional relationship with the Taku and did not do all it could have done
to protect the Taku people’s interests in the Indian Town lands. Faced with what was an apparently
unconstitutional executive order, the Crown did not challenge the order, preferring instead to pursue
a further surrender and land exchange in order to secure the Taku’s village site. In effect, this course
of action placed the Taku people in the position of correcting the Crown’s error — the Taku were
required to surrender part of IR 1 in order to obtain as areserve an area which, had the Crown upheld
its initial duty to the Taku, should have already been a reserve, namely, their village in Atlin. The
panel finds that this choice by the Crown did not demonstrate loyalty, good faith, or ordinary
prudence. As a result, the panel concludes that requiring the surrender was part of the Crown’s

original breach of its basic pre-reserve—creation fiduciary duties.

9 Written Submissions on Behalf of the Taku River Tlingit First Nation, August 12, 2004, pp. 68-75.
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The failure to allot Indian Town or Wenah village to the Taku people had particular,
significant negative impacts on the community. As noted above, through the alienation of the
foreshore, the Taku people lost access to the south shore of Atlin Lake, and thus to the continued
practice of their traditional economy, which relied heavily on fishing and was linked intimately with
the lakes and waterways of Wenah. The impacts of this loss were not only economic, however, as

the south shore was also an important potlatch site. As described by Elder Jackie Williams:

So lots of this land like that bay down there where our reserve is, where the Catholic
building is, that used to be a flat spot and that’s why they used to have a potlatch
place when all these people came across from Teslin and wherever they came from,
to have a potlatch. And according to what I hear a long time ago, that elder people
talk about, that spot we’re on now was too small sometimes for potlatch. So that’s
how many people used to come here.”

The panel recognizes the importance of the shoreline to the livelihood and culture of the Taku
people, and the negative impacts on these activities by the Crown’s failure to respect its obligations
to the Taku River Tlingit First Nation. Today, and as a direct consequence of the breach, the
shoreline adjacent to the village is owned by a third party and the Taku remain without access to the
shoreline and lake. The panel thus recommends that Canada undertake efforts to restore the Taku
people’s historic right of access to the foreshore and lake which is so integral to their traditional
culture and economy.

In addition, and as a further consequence of the alienations, the Taku people’s access to their
graveyard was cut off by the development of a farm on lot 6351. The owner of the farm built a road
to allow access, but the graveyard was never fenced off, resulting in vandalism.” Although
responsibility for road access may lie with the province, the panel recommends that Canada request

that a gate be erected to prevent any further vandalism.

o4 ICC Transcript, May 12—13, 2004 (ICC Exhibit 5a, p. 100, Jackie Williams).

93 ICC Transcript, May 12—13, 2004 (ICC Exhibit 5a, p. 24, Jackie Williams).



PART V
CONCLUSIONS AND RECOMMENDATION

The panel concludes that the Taku River Tlingit claim is a specific claim, and that Canada’s
participation in this inquiry would have been warranted.

The panel concludes that the Taku had a specific interest in Indian Town. Because Canada
undertook to act on behalf of the Taku people in the reserve-creation process, Canada owed the First
Nation a fiduciary duty to act, in the words of Wewaykum, with “loyalty, good faith in the discharge
of its mandate, providing full disclosure appropriate to the subject matter, and acting with ordinary
prudence with a view to the best interest of the aboriginal beneficiaries.”

With respect to the selection of reserve lands by the McKenna-McBride Commission, the
panel finds that Indian Agent W. Scott Simpson failed to fulfill his mandate to protect the Indians
and advise them properly. He failed to prepare the Taku River Tlingit First Nation properly to meet
the Commission, and failed to represent its interests at the hearings in Atlin and in Victoria. Implicit
in these failures is a breach of fiduciary duty.

With respect to the alienation of Wenah lands to private landholders, the panel has examined
the actions of Indian Commissioner W.E. Ditchburn and Indian Agent Harper Reed, and concludes
that they could have pursued remedies for the First Nation through provincial legislation. However,
the course of action chosen was to put the issue in abeyance. This action was a continuance of the
initial breach of not setting aside the Wenah village site in Atlin for the Taku River Tlingit.

With respect to the surrender of McDonald Lake IR 1 land, the panel finds the surrender
valid; however, this surrender was a direct result of the initial breach of the Crown’s duty. The Band
was given only one option to acquire its village lands: to trade part of McDonald Lake reserve for
the lots in the village in Atlin. The basis for the surrender was part of the Crown’s original breach

of its basic fiduciary duties.
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We therefore recommend to the parties:

THAT the specific claim of the Taku River Tlingit First Nation be accepted for
negotiation.

FOR THE INDIAN CLAIMS COMMISSION

BR— Loy Dty

Jane Dickson-Gilmore Daniel J. Bellegarde Sheila G. Purdy
Commissioner Commissioner Commissioner

Dated this 28th day of March, 2006
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THE CLAIMANT AND THE CLAIM AREA

The lands of the Taku River Tlingit First Nation' (hereafter TRTFN) are located in the upper
northwest part of British Columbia, approximately 175 kilometres south of Whitehorse, Yukon
Territory. The TRTFN’s traditional territories encompass the areas around the Taku River, Nakina
River, and Atlin Lake.? In January 1898, the area was described as “a good district for moose and
caribon [sic] also for bears, foxes, beaver, and other fur bearing animals.”® The TRTFN lived in
seasonal or permanent villages in this area, including the Wenah village site (also known as Indian
Town), which is located on the shore of Atlin Lake.

The TRTFN’s original claim submission stated that the Crown failed to fulfill its legal
obligations to the First Nation with respect to the lands located at the Wenah village site. More
specifically, the First Nation argues that pre-reserve—creation fiduciary duties were breached by the
Indian Agent during the McKenna-McBride Commission hearings. It argues that the Indian Agent,
in failing to have the Wenah village site set aside for the Taku, failed to fulfill basic fiduciary duties.
Part of the Wenah village site is located within the town limits of present-day Atlin, and several of
the village lots line the shores of Atlin Lake. The translation of the Tlingit word “Wenah” is “alkali
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water, the place where water comes out of the ground.” Antonia Jack testified at the community

session about the traditional lands:

And that slough back there, they call it Wenah Alkali, that’s Alkali pond. That island,
the first island right in front of the town, that’s the one, they call it Wenah Althee
[phonetic], Alkali Island. And this hill here too, they call it Wenah Toosli, Alkali
Hill.

! The Taku River Tlingit First Nation was formerly part of what was called the Atlin-Teslin Indian Band,

an amalgamation it formed with the Teslin Indian Band. The two bands separated in 1974.

2 TRTFN, “Wenah — A Chronology of the Taku River Tlingit Village Site, Wenah 1898-1997,”
September 1997, p. 6 (ICC Exhibit 2a, p. 11).

3 Author and recipient unknown, January 11, 1898, British Columbia Archives (hereafter BCA),
GR-047, box 4, file 1571 (ICC Exhibit 1a, p. 4).

4 TRTFN, “Wenah — A Chronology of the Taku River Tlingit Village Site, Wenah 1898-1997,”
September 1997, p. 6 (ICC Exhibit 2a, p. 11).
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And they used to live down here in this place here. This is the place where they really
lived. There’s some people that are living in Teslin now. They used to come around
here too. But all the people that are living in Atlin, that’s where they used to live,
down here. And they stay there all summer round and gather their food. They do all
kinds of things in there. That’s the main place where they used to live, right here
where the white people town is.’

The location of Wenah village suited the Tlingit way of life, which was centred on fishing, hunting,
and trapping; the village included permanent structures, such as smokehouses along the shore of

Atlin Lake.®

THE GOLD RUSH AND THE SURVEY OF THE ATLIN TOWNSITE, 1898—-1904
Atlin Gold Rush, 1898-99
Before 1898, few non-Aboriginals had explored or lived around the area of Atlin Lake. This situation
changed dramatically when prospector Fritz Miller arrived in the summer of 1898 and discovered
gold in the area. Word soon spread of the gold fields, leading to a huge influx of miners by the end
of 1898 and the beginning of the gold rush at Atlin Lake.” In his work entitled Atlin, 1889-1910: The
Story of the Gold Boom, W.W. Bilsland stated that, by “late summer and early fall of 1898 the creeks
and rivers flowing into Atlin Lake swarmed with miners,” and, by the end of the year, “every creek,
gold-bearing or not, in the district had been prospected and staked.”®

A town, which took its name from the lake, sprang up quickly and was at first dominated by

tents rather than permanent buildings, owing to a lack of lumber. According to Bilsland, the first

5 ICC Transcript, May 12, 2004 (ICC Exhibit 5a, pp. 40—41, Antonia Jack).

6 TRTFN, “Wenah — A Chronology of the Taku River Tlingit Village Site, Wenah 1898-1997,”
September 1997, p. 6 (ICC Exhibit 2a, p. 11).

7 W.W. Bilsland, “Atlin, 1889-1910: The Story of the Gold Boom” (1952) XVI, nos. 3, 4 British
Columbia Historical Quarterly 127-29 (ICC Exhibit 8d, pp. 8-10). See also W.C. Gwillam, in Geological Survey of
Canada Annual Report, 1899 (published in Sessional Papers, 1902), 6b (ICC Exhibit 1a, p. 1).

§ W.W. Bilsland, “Atlin, 1889-1910: The Story of the Gold Boom” (1952) XVI, nos. 3, 4 British
Columbia Historical Quarterly 130 (ICC Exhibit 8d, p. 11).
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sawmill started operations in 1898 and others followed in 1899, leading to a great deal of
construction in Atlin between 1899 and 1901.°

At the community session, Elder Antonia Jack stated that the arrival of gold miners caused
the displacement of members of the TRTFN to the southern tip of the Atlin townsite referred to as

Indian Town:

And the time that they start pushing them away from here is when the gold rush went.
It’s the native people that found that gold too when they went down to Juneau, they
show it around, and that’s how the white people came, and they had a gold rush. And
that’s what you call a real rush. They pushed all the native people out of their way to
get to the gold, and they started to keep that place, to stay there and put up their tents
or whatever they’re doing. They don’t care who they push out of their way.

That’s when they start pushing the native people out of there. They pushed them out
of that place where they used to live down there. And they got the policemen after
them and everything. Finally they pushed them out and they pushed them over there
where they are now. That’s where they pushed them. And they had to just stay
there."

Survey of Atlin Townsite, 1899

The provincial government of British Columbia appointed Joseph Graham as the first Gold
Commissioner and Government Agent for Atlin on December 1, 1898. Prior to Graham’s
appointment, there was no provincial or federal government presence in the area.'' J. Fred Hourne,
the BC Provincial Secretary, instructed Graham in regard to the Atlin townsite: “before you dispose
of building lots it is desired that a plan of the lots occupied by squatters and of reserves made by
yourself should be submitted, accompanied by the values placed upon the former and your reasons

for making the latter, for the information of the Government.”"?

? W.W. Bilsland, “Atlin, 1889-1910: The Story of the Gold Boom” (1952) XVI, nos. 3, 4 British
Columbia Historical Quarterly 153 (ICC Exhibit 8d, p. 35).

10 ICC Transcript, May 12, 2004 (ICC Exhibit 5a, pp. 41-42, Antonia Jack).

1 W.W. Bilsland, “Atlin, 1889-1910: The Story of the Gold Boom” (1952) XVI, nos. 3, 4 British
Columbia Historical Quarterly 131 (ICC Exhibit 8d, p. 12).

12 J. Fred Hourne, Provincial Secretary, Government of British Columbia, to J.D. Graham, Government
Agent, December 27, 1898, no file reference available (ICC Exhibit 1a, p. 5).
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Provincial Surveyor J.H. Brownlee arrived at the beginning of 1899 to survey the Atlin
townsite. He reported to the Deputy Commissioner of Lands and Works on February 11, 1899, that
“Atlin City” covered approximately 100 acres along the Atlin Lake waterfront and was “sparsely
built over” with “few permanent buildings.”" Although Brownlee’s field notes have not been
located, two survey plans are available. The first plan, dated April 17, 1899, and labelled “Atlin,
B.C., Not Official,” shows the lots and streets surveyed by Brownlee, and notes the presence of an
unsurveyed “Indian Village” at the southern end of the townsite, on the far side of a lagoon. It should
also be noted that Brownlee left the strip of land along the Atlin Lake waterfront unsurveyed.'

Brownlee also produced a second survey plan, dated October 1899 and designated as the
“official” plan of the townsite. This plan also shows an unsurveyed “Indian Village” located south
of the surveyed townsite lots. The October 1899 version is slightly different from the April 1899
version in that it locates the Indian village within two enclosed rectangular areas and does not
include the topographical information provided on the unofficial plan.”” On May 17, 1899, the
townsite lots surveyed by Brownlee were sold by public auction.'

In 1949, Indian Superintendent R.H.S. Sampson reported to the Indian Commissioner that,
“at the time of arrival of the first white surveyor,” an Indian named Billy Williams'” had “protested
to the head surveyor about disturbing their camp” after surveyors commenced “cutting lines through

the Indian’s village.”'® Elder Jackie Williams stated at the community session that the refusal of his

13 J.H. Brownlee, Surveyor, to W.S. Gore, Deputy Commissioner of Lands and Works, February 11,

1899, no file reference available (ICC Exhibit 1a, p. 9).

14 J.H. Brownlee, PLS, Unofficial survey plan of Atlin, BC, April 17, 1899 (ICC Exhibit 7a).
15 J.H. Brownlee, PLS, Official “Plan of the Provincial Government Townsite of Atlin, Cassiar District,
B.C.,” October 1899 (ICC Exhibit 7b).

16 Tabular statement, “Division oflots sold at Public Auction, and [illegible] sale, in the townsite of Atlin
and the Prices realized thereon,” May 17, 1899, BCA, GR-0440, file 5874/99 (ICC Exhibit 1a, pp. 16-20).

17 Itis alleged by the TRTFN that Billy Williams may have been also known as Indian Billy. If so, Indian
Billy was referred to in George Dawson’s Survey of northern British Columbia and the Yukon in 1887.

18 R.H.S.Sampson, Indian Superintendent, to W.S. Arneil, Indian Commissioner, April 6,1949, DIAND,
file 801/30-19-0 (ICC Exhibit 1a, p. 124).
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grandfather, Billy Williams, to allow surveyors to survey “Indian town” was because of an agreement

previously made by Taku Jack and the government regarding the boundaries of their village:

What I was told by what they said, that Taku Jack, when they made him the
chief, when the Ottawa government made him a chief, they had to ask Taku Jack if
it was all right to put the sawmill here. And they told him, the way we’re going to put
the sawmill, we’ll have a 99-year lease on this property. And he said — and when we
move it, we’re going to move it when we’re finished. But he said, meantime, you
guys will have all the lumber you can buy, he says, and build your houses. And those
are the houses right there, all these houses. Even these ones here, every one of them,
from that sawmill.

That creek there that goes there, that’s our borderline for our village, right
there, and this fence. And the way it’s explained to me was the creek was — any creek
that we used for borderline a long time ago is where it’s really important to us, you
see, because we never had no maps or anything. That creek is all this area here now,
and that creek’s running down below that way. "

Elders of the TRTFN testified that, at the time of survey, Billy Williams, who was the deputy

of Chief Taku Jack at the time, confronted surveyors who arrived and attempted to survey their

village.” It is not clear from the Elders’ testimony or the documentary record whether this

confrontation occurred during the 1899 survey or during a subsequent survey in 1904. Indian

Superintendent Sampson reported that, after this confrontation, Chief Taku Jack

went to the Gold Commissioner then recently established at Atlin, and asked for
some recognition of their right to retain use of the land of their village. It is reported
that the Gold Commissioner gave the Chief a “paper” entitling the Indians to use the
land, and signs were placed on the road leading to the village which stated the land

from a certain point on was “Indian Ground.”*'

19

20

ICC Transcript, May 12, 2004 (ICC Exhibit 5a, pp. 3-5, Jackie Williams).

ICC Transcript, May 12, 2004 (ICC Exhibit 5a, pp. 7-8, Jackie Williams; pp. 47-49, Antonia Jack).

See also Transcript of interview with Antonia Jack, March 1995 (ICC Exhibit 1a, pp. 305—7); and Transcript of interview
with Jackie Williams, [1995] (ICC Exhibit la, p. 293).

21

R.H.S.Sampson, Indian Superintendent, to W.S. Arneil, Indian Commissioner, April 6,1949, DIAND,

file 801/30-19-0 (ICC Exhibit 1a, p. 124).
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Elder George Esquiro Sr testified in a 1997 deposition that Chief Taku Jack’s son, Henry,
had told him that for a long time his family had kept a “paper” given to his father at the time the
Atlin people were moved to the edges of town by white settlers.”> However, he noted that his father

did a lot of travelling, and “in the shuffle it got lost.”*

Land Act, 1897, and Amendments
Surveyor Brownlee surveyed the Atlin townsite pursuant to the 1897 Land Act and 1899
amendments. Clauses within this Act describe the system a surveyor is to employ while completing

his field book for a survey. In particular, section 4, subsection 12, specifies:

(12) Indian villages or settlements, houses and cabins, fields or other improvements,
shall be carefully noted.*

Concerning the sale of surveyed lands, the 1897 Land Act states:

31. So much of the unappropriated and unoccupied lands of the Province, the surveys
of which have been duly made and confirmed in the British Columbia Gazette, which
are not the sites of towns or the suburbs thereof, nor Indian settlements, and as are
not reserved from sale by the Lieutenant-Governor in Council, may be classified in
the same manner as unsurveyed lands, and purchased (subject to the provisions of
sub-section (c) of sub-section (4) of section 30 of this Act), at the same price.”

Section 31 of the Land Act was amended in 1899 to state:

31. The public lands of the Province, of which surveys have been made, including
town or city lots, not Indian settlements, and not reserved from sale by the
Lieutenant-Governor in Council, may be directed to be sold by the Lieutenant-

2 Transcript of interview with George Esquiro Sr, September 5, 1997 (ICC Exhibit la, pp. 323-24).

» Transcript of interview with George Esquiro Sr, September 5, 1997 (ICC Exhibit 1a, p. 324).
i Land Act, SBC 1897, c. 113, s. 4 (ICC Exhibit 6b, p. 5).

2 Land Act, SBC 1897, ¢c. 113, s. 31 (ICC Exhibit 6b, p. 15).
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Governor in Council, either by public auction or by tender. Due notice of any such
intended sale shall be given in the British Columbia Gazette.*

In 1901, the 1899 Lands Act Amendment Act was amended once more to read:

31. So much of the unappropriated and unoccupied lands of the Province, the surveys
of which have been duly made and confirmed in the British Columbia Gazette, which
are not the sites of towns or the suburbs thereof, nor Indian settlements, and as are
not reserved from sale by the Lieutenant-Governor in Council, may be classified in
the same manner as unsurveyed lands, and purchased at the same price.”’

These provisions were in force when the 1904 survey of the Atlin townsite took place.

Leasing of Land within Wenah Village Site, 1899-1902

On August22, 1902, Government Agent J.A. Fraser forwarded to W.S. Gore, Deputy Commissioner
of Lands and Works, a list of land leases, which included: one lease to the Atlin Lake Lumber
Company for a mill site at the south end of the townsite of Atlin (most probably situated in
block 54); one lease to the Atlin Lumber and Mining Company for another mill site at the south end
of the townsite of Atlin (most probably situated in block 54); and finally a lease to the British
America Corporation for a wharf site at the foot of Rant Avenue (lot 6353).* All of the leases were
for a term of one year. Apparently the sawmill leases were entered into on June 30, 1899, and July
1, 1899, respectively, and the rental amounts had been paid through June 30, 1901.% The wharf lease

was entered into on July 1, 1899, and subsequently cancelled in July 1901, although Fraser’s list

26 Lands Act Amendment Act, SBC 1899, c. 38, s. 4 (ICC Exhibit 6¢, p. 4).

27 Lands Act Amendment Act, SBC 1901, c. 30, s. 5 (ICC Exhibit 6d, p. 3).
28 Attachment to letter, J.A. Fraser, Government Agent, to W.S. Gore, Deputy Commissioner of Lands
and Works, August 22, 1902, BCA, GR-0440, file 6092/02 (ICC Exhibit 1a, pp. 24-25).

2 Attachment to letter, J.A. Fraser, Government Agent, to W.S. Gore, Deputy Commissioner of Lands
and Works, August 22, 1902, BCA, GR-0440, file 6092/02 (ICC Exhibit 1a, p. 24).
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includes a notation indicating that a new wharf lease was to be issued upon return of the cancelled

one.*

Survey of Atlin Townsite, 1904
In August 1904, Provincial Land Surveyor T.H. Taylor surveyed and subdivided a 500-acre addition
to the Atlin townsite following the instructions of Government Agent J.A. Fraser.*' Although most
of the additional lots were located north and east of the town, Taylor also surveyed and subdivided
the area south of the lagoon where Brownlee had noted the presence of an “Indian Village” in 1899.
This land became block 52 (lots 1-6), block 53 (lots 1-2), and block 54 of the Atlin townsite.*
Taylor’s survey report noted that “some of the lots had to be laid out to suit the requirements of
present occupants,” but he was not specific about which lots or occupants he was referring to.*
Taylor’s report, field notes, and survey plan do not indicate any Indian village in the area in
which it had been noted by Brownlee in 1899.** However, his field notes show two houses in
block 52, two houses in block 53, and two sawmills within block 54 (one situated on the northern
part of the lagoon and the other on the southern side).”” These sawmills may have been the ones

previously mentioned as being leased in 1899 by the Atlin Lake Lumber Company and the Atlin

30 Attachment to letter, J.A. Fraser, Government Agent, to W.S. Gore, Deputy Commissioner of Lands

and Works, August 22, 1902, BCA, GR-0440, file 6092/02 (ICC Exhibit 1a, pp. 24-25).

31 T.H. Taylor, PLS, to J.A. Fraser, Gold Commissioner, September 1, 1904, in BCA, BC Department
of Lands and Forests, GR-0440, file 7540/04 (ICC Exhibit 1a, p. 39).

32 J.H. Brownlee, PLS, Official “Plan of the Provincial Government Townsite of Atlin, Cassiar District,
B.C.,” October 1899 (ICC Exhibit 7b); Natural Resources Canada, Plan 51807, Canada Lands Surveys Records (CLSR),
“Plan of Subdivision of Crown Lands to form an addition to the Town Plot of Atlin, Cassiar District, B.C.,” surveyed
by T.H. Taylor, PLS, September 1904 (ICC Exhibit 7c).

33 T.H. Taylor, PLS, to J.A. Fraser, Gold Commissioner, September 1, 1904, in BCA, BC Department
of Lands and Forests, GR-0440, file 7540/04 (ICC Exhibit 1a, p. 39).

o T.H. Taylor, PLS, Field notes for “addition to Atlin Town,” August 1904 (ICC Exhibit 7n, pp. 2-4);
T.H. Taylor, PLS, to J.A. Fraser, Gold Commissioner, September 1,1904,in BCA, BC Department of Lands and Forests,
GR-0440, file 7540/04 (ICC Exhibit 1a, p. 39); Natural Resources Canada, Plan 51807, CLSR, “Plan of Subdivision of
Crown Lands to form an addition to the Town Plot of Atlin, Cassiar District, B.C.,” surveyed by T.H. Taylor, PLS,
September 1904 (ICC Exhibit 7c).

35 T.H. Taylor, PLS, Field notes for “addition to Atlin Town,” August 1904 (ICC Exhibit 7n, pp. 2—-4).
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Lumber and Mining Company. Government Agent J.A. Fraser’s valuations of the new lots included
amounts for improvements in block 52, lots 1,4, 5, and 6, and block 54.*¢ In his accompanying letter,
Fraser commented that “all the other items in the ‘Improvements’ column except the Northern Power
and Lumber Company are for dwellings, etc.”’

Taylor left most of the Atlin Lake waterfront unsurveyed. The survey plan noted that a
portion of the waterfront at the northern end of the townsite was “reserved from alienation”;
however, two small lots were surveyed south of that reserved portion.*® These two lots abutted the
lakeshore and were probably wharfs. One of these lots (lot 6353) is noted in the First Nation’s claim
submission as part of the lands included within its specific claim.”

It is important to note that, at the time of the 1899 and 1904 surveys, the documentary record

does not reveal that there was any communication between the provincial government or its

surveyors and the Department of Indian Affairs.

Sale of Lots, 1905

The newly surveyed lots were offered for sale at a public auction on June 29, 1905. There was little
interest in the sale, however, and “not more than a half dozen people were in attendance and they
would not buy.”* Government Agent J.A. Fraser reported that “only one parcel or lot was sold, viz-

Block 54 containing about three acres which was sold to the Northern Power and Lumber

36 List of valuations for “Atlin Townsite Addition,” undated, BCA, Department of Lands, Deputy

Minister, GR-0440, vol. 121 (ICC Exhibit 13m, pp. 42-43).

37 J.A. Fraser, Government Agent, Province of British Columbia, to W.S. Gore, Deputy Commissioner
of Lands and Works, August 16, 1905, BCA, Department of Lands, Deputy Minister, GR-0440, vol. 121 (ICC
Exhibit 13m, p. 39).

38 Natural Resources Canada, Plan 51807, CLSR, “Plan of Subdivision of Crown Lands to form an
addition to the Town Plot of Atlin, Cassiar District, B.C.,” surveyed by T.H. Taylor, PLS, September 1904 (ICC
Exhibit 7¢).

9 TRTFN, “Wenah — A Chronology of the Taku River Tlingit Village Site, Wenah 1898-1997,”
September 1997 (ICC Exhibit 2a, p. 17).

40 J.A. Fraser, Government Agent, to W.S. Gore, Deputy Commissioner of Land and Works, August 16,
1905, in BCA, GR-0440 file 5874/99 (ICC Exhibit 1a, p. 41).
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Company.”*! Fraser also mentioned that there were people residing on the unsold surveyed lots and
he recommended that “the three islands lying in front of the Town be reserved or set aside for public
or park purposes.” One of these islands, Third Island,” measured 13.78 acres and was described
as being 4,000 feet due west of the town. Surveyor Taylor’s 1904 survey plan** does not appear to
indicate that he surveyed the three islands. Third Island had been used as a graveyard by the TRTFN.

At the community session, Elder Jackie Williams stated:

Third Island. Yeah, Third Island. There was an Indian doctor was buried out there,
and like in our history, like when our Indian doctor going to die, he knows it, and so
he choose a place to be cremated and put away. And this is the way Third Island was,
here, right there. That’s where he was buried. Not buried, he was put in a cabin there
and cremated, and he was put in there. Gee, I forget the name of the person. But,
anyway, when they gave us this grave site here, when they gave us that, the Indian
agent told the people, “Move the bones to there.”*

CORRESPONDENCE REGARDING ATLIN BAND, 1906-12

As noted above, no correspondence has been found indicating any communication between the
provincial government and the Department of Indian Affairs during and concerning the surveys of
the Atlin townsite. The first documented contact between the Department of Indian Affairs and the
TRTFN occurred in July 1906, when Inspector of Indian Schools A.H. Green reported to A.W.

Vowell, Indian Superintendent for British Columbia, that “the Indians at Atlin were asking for a

4 J.A. Fraser, Government Agent, to W.S. Gore, Deputy Commissioner of Land and Works, August 16,

1905, in BCA, GR-0440, file 5874/99 (ICC Exhibit 1a, p. 41).
4 J.A. Fraser, Government Agent, to W.S. Gore, Deputy Commissioner of Land and Works, August 16,
1905, in BCA, GR-0440, file 5874/99 (ICC Exhibit 1a, p. 42).
2 This island, although referred to by the Elders of the Taku River Tlingit, does not form part of the
claim.

4 Natural Resources Canada, Plan 51807, CLSR, “Plan of Subdivision of Crown Lands to form an
addition to the Town Plot of Atlin, Cassiar District, B.C.,” surveyed by T.H. Taylor, PLS, September 1904 (ICC
Exhibit 7¢).

4 ICC Transcript, May 12, 2004 (ICC Exhibit 5a, pp. 104-5, Jackie Williams).
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school for their children at that place.”*® In October of that year, the provincial Government Agent
stationed at Atlin, J.A. Fraser, wrote to Member of Parliament William Sloan, asking what could be
done “to arrange for the education of these Indians.”’ In response to these requests, the department
instructed Superintendent Vowell and Inspector Green to visit Atlin and report on the situation there,
but they were unable to do so for some time.**

In July 1907, Father Joseph Allard, OMI, established a Roman Catholic mission in Atlin and
a school for the children of the Atlin Band in the “Indian village.” In a letter to his superior, the
Reverend E. Bunoz, Father Allard described the presence of homes belonging to band members,
located [T] “at the far southern end of town.”* His journal further notes that [T] “[o]n a point of land
jutting into the bay in Atlin Lake, and separated from the town of Atlin by a small creek, lived a band
of about 80 Tlingit savages.” Allard took up residence in the Indian village. The Atlin Townsite
Register shows that he made payments on lot 5, block 52, beginning August 10, 1910, although the
sale was later cancelled.”’

Shortly after Father Allard established a school at Atlin, he began making appeals to the
provincial and dominion governments for financial support. On January 16, 1908, MP William Sloan
forwarded a letter from Allard to Frank Pedley, Deputy Superintendent General of Indian Affairs,
in which Allard requested support for the “Indian school at Atlin, B.C.” Sloan asked that the matter

be looked at favourably, as “the Indians of Atlin have not received the same consideration that other

46 Martin Benson to Deputy Superintendent General of Indian Affairs (DSGIA), February 11, 1908,
Library and Archives Canada (hereafter LAC), RG 10, vol. 6384, file 801-1, pt 1 (ICC Exhibit 13a, p. 1).

4 Martin Benson to DSGIA, February 11, 1908, LAC, RG 10, vol. 6384, file 801-1, pt 1 (ICC
Exhibit 13a, p. 1); see also Frank Pedley to unidentified recipient, April 4, 1908, LAC,RG 10, vol. 6384, file 801-1, pt 1
(ICC Exhibit 13a, p. 4).

48 Martin Benson to DSGIA, April 21, 1908, LAC, RG 10, vol. 6384, file 801-1, pt 1 (ICC Exhibit 13a,
p- 8).

® J. Allard, OMI, to Rev. E. Bunoz, July 29, 1907, Deschételets Archives, Ottawa, W1001 M58 11 (ICC
Exhibit 131, p. 3 [translation]).

%0 Father Joseph Allard, “Twenty-five Years of Missionary Work in the Yukon,” May 12, 1929 (ICC
Exhibit 13g, p. 2 [translation]).

St Atlin Lot Register, BCA, Department of Lands, GR-2600, vol. 1 (ICC Exhibit 13k, p. 2).
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portions of British Columbia have.”* In a departmental memorandum dated February 11, 1908,
Martin Benson, an official in the department, noted that a letter from Allard to the Premier
(subsequently transferred to the Department of Indian Affairs) was “the first intimation we have had
of the establishment of a Roman Catholic school at this point.”** Benson also suggested that a report
from Superintendent Vowell or the Inspector of Indian Schools would be required before the request
could be considered further. In April 1908, the citizens of Atlin signed a petition requesting that their
MP, William Sloan, “urge the Dominion Government to provide the Atlin Indian School” with
financial support.>* Sloan forwarded the petition to Frank Pedley on April 23, 1908.%

The first time a band situated at Atlin is mentioned in the Department of Indian Affairs
Annual Reports pertained to an expenditure of $200 for medical attendance noted in the 1908
Auditor General’s report.*

On July 17, 1908, Superintendent A.W. Vowell and Inspector of Indian Schools A.H. Green
visited the school in Atlin and reported that “[t]he school was carried on in a small cabin, under
many difficulties, during the summer months” for 16 pupils, and that Allard boarded nine pupils

during the winter. They recommended that a boarding school be established in Atlin, rather than a

day school, “[o]wing to the nomadic habits of these Indians.”’ Vowell also reported that according

52 William Sloan, House of Commons, to Frank W. Pedley, DSGIA, January 16, 1908, LAC, RG 10,
vol. 6384, file 801-1, pt 1 (ICC Exhibit 13a, p. 3).

33 Martin Benson to DSGIA, February 11, 1908, LAC, RG 10, vol. 6384, file 801-1, pt 1 (ICC
Exhibit 13a, p. 1).

54 Petition, c. April 1908, LAC, RG 10, vol. 6384, file 801-1, pt 1 (ICC Exhibit 13a, p. 11).

55 William Sloan, House of Commons, to F.W. Pedley, DSGIA, April 23, 1908, LAC,RG 10, vol. 6384,
file 801-1, pt 1 (ICC Exhibit 13a, p. 16).

% Canada, Annual Report of the Department of Indian Affairs for the Year Ended March 31, 1908,1-61
(ICC Exhibit 12, p. 1).

57 A.W.Vowell, Superintendent of Indian A ffairs, BC, and A.H. Green, Inspector of Indian Schools, BC,
to Secretary, Department of Indian Affairs, August 14, 1908, LAC, RG 10, vol. 6384, file 801-1, pt 1 (ICC Exhibit 13a,

p- 17).
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to Chief Taku Jack there were 86 members living in Atlin.”® Green later reported that 24 pupils were
enrolled in the school.”

On February 5, 1909, Vowell, Indian Superintendent and Indian Reserve Commissioner for
British Columbia, wrote to Pedley, submitting a report of the work performed by the Indian Reserve
Commission in 1908. In his letter, Vowell stated that surveys of Indian reserves in British Columbia

were hampered:

Owing to the dispute between the Dominion and provincial governments as to the
ultimate reversion of the reserves, the Honourable Chief Commissioner of Lands has
refused to sanction any further allotment of land to the Indians. The work, therefore,
cannot be proceeded with until that question is settled; the greater part of the surveys,
however, can be done as soon as the weather permits.®’

Vowell’s report included a list “showing work yet to be done in connection with the Indian Reserve
Commission and Surveys in British Columbia.” Listed under “Bands for which no reserves have
hitherto been made” is an entry for the Atlin Band stating “Reserve required.”®’

In March 1909, the department agreed to provide financial support — a $500 annual salary
for Father Allard and $200 for rental of a building — for a day school in Atlin effective from
January 1, 1909.° It is uncertain exactly how long support for the school continued, but in his annual

report dated June 1, 1912, Superintendent of Indian Education Duncan Campbell Scott reported that
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there were 80 to 90 members of the Atlin Band living at Atlin, and that the grant for the school there
had been withdrawn by the department.®

On April 13, 1910, Indian Agent G.D. Cox wrote in his annual report on the affairs of the
Stikine Agency:

I cannot ascertain from any one here to what tribe or nation the Indians of this agency
belong. They comprise at present three bands and some of them are to some extent
intermarried with other bands with whom they come in contact.

ATLIN BAND.

Reserve — These Indians have no reserve. They make Atlin their headquarters where
most of them have built houses, and where they spend most of their time in the early
part of the summer.

Population.— The population of this band is 86.

Buildings — Their buildings are all rather poorly constructed frame houses. In most
cases they are large enough, but have thin walls, being one inch lumber, nailed on a
light frame.*

A census dated March 31, 1910, also notes 86 Indians living at Atlin.®

McKENNA-MCBRIDE COMMISSION, 1912-16
In 1912, the Royal Commission on Indian Affairs for the Province of British Columbia (also known
as the McKenna-McBride Commission) was established “to settle all differences between the

Governments of the Dominion and the Province respecting Indian lands and Indian Affairs generally
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in the Province of British Columbia.”® In 1914, the Secretary of the Royal Commission requested
information from the Indian Agent of the Stikine Agency regarding the reserves within his agency
of which TRTFN was part.®’ In his reply, Indian Agent W. Scott Simpson noted that the Atlin and
Teslin Bands had no reserves, but that “some live at Atlin” and that “[t]he Indians usually assemble
in Atlin during the summer.”*® A year earlier, Simpson, who had been appointed Indian Agent for
the Stikine Agency in 1911,% submitted his annual report to the department and described the Atlin

Band as follows:

This band is closely allied to the Thlinkit and Tackoo tribes of the coast, and was
originally living in a village near the junction of the Nahlin and Shesley, which form
the Tackoo river. They traded with the coast Indians prior to the influx of miners into
Jouneau, Alaska, which afterwards became their nearest trading point and place of
resort during the summer months, which accounts for the erroneous statement that
they were American Indians. Since the opening of the placer mines in Atlin, these
people moved into that section of the country and have made that place their
rendezvous for the past fifteen years. They earn a living by trapping and hunting, and
occasionally seek employment in the mines. They are said to be good all-round
workmen and are intelligent. A few of them have log cabins, but for the greater
portion of the year they live in open camps and in tents, with a stove in place of an
open camp fire. All the younger members of the tribe speak English and as a rule are
well dressed.”

On February 17, 1915, Secretary A.B. Taylor of the Atlin Board of Trade wrote to the Royal

Commission regarding “the desire of the white inhabitants to have the natives removed from Atlin
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townsite.” Taylor suggested that “it would be to the benefit of both whites and natives that the latter
should not be permitted to continue residence within the town limits, or to establish themselves in
close proximity thereto,” in view of “the unfortunate experience” at other places in the province
where natives were allowed to live near townsites.”' He suggested that a “very suitable” location for

a “native settlement” existed at Five Mile Bay, located about five miles from Atlin,”* and noted:

The removal of the natives to this or some other location should be effected at an
early date, as the portion of the townsite at present occupied by them is one of the
most desirable localities in the town, and if their occupancy is permitted to continue
much longer we may experience the same difficulties as those other places referred
to.”

Taylor also stated that “the natives did not occupy their present location until the discovery of gold
in the district led to the establishment of the town by the whites, and the latter are therefore entitled
to whatever privileges attach to prior location.””

Commissioner D.H. MacDowall visited Atlin on June 1619, 1915, to meet with the Atlin
and Teslin Bands, as well as with the Atlin Board of Trade. Representatives of the Board of Trade
met with the Commissioner on June 16 and testified that they wanted the Indians moved “to some
further spot than where they are now because where they are now is part of the surveyed town and
we think it is not desirable to have the Indians right what I might call the center of the town because

at some future date the place might be required for white people.”” They also testified that the

Indians “came and squatted there when the white men came,” and that “the Indians have been
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approached before by the Agent, and they seem to be perfectly willing to move to some other place
as long as they get an Indian reserve.””® In reply to this statement, Indian Agent Simpson noted that,
in fact, “the Indians here are very adverse to being removed from their present abode.””” In contrast
to the other members of the Board of Trade, Captain R.N. Hawthorn felt that the Indians were “quite

an asset to the place.” He stated:

They have gone to a lot of trouble putting up buildings and they have always behaved
themselves remarkable well and I think it would be very disagreeable for them if we
were to shift them and leave them alone where they would be the target for a certain
number of undesirable white men who would be sure to go and live alongside of
them.”

Commissioner MacDowall noted that, according to maps in the possession of Government Agent

J.A. Fraser,

the Indians houses are mostly located on Lot 5 — there are 3 houses on Lot 6 and
about 2 on Lot 4. On Lot 6 the three Indians who are located there made an
application to purchase but this application has not as yet been acted upon. I learned
further that Lot 5, on which there are some Indian houses, is the private property of
the Rev. Father Bunoz — I believe that Lot was purchased by Father Allard and was
later turned over to Father Bunoz as his private property of the Roman Catholic
Church. Being the private property of Father Bunoz or the Roman Catholic Church,
it is beyond the jurisdiction of this Commission, and we can not order anyone off
private property as they have the same liberty as anyone else.”

The following day, Commissioner MacDowall interviewed the Chief of the Atlin Band, Taku
Jack. Their exchange is quoted at length below:
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TAKU JACK (CHIEF) ADDRESSES THE COMMISSION AS FOLLOWS: I want you to explain
to me what it is you want me to do?

MR. COMMISSIONER MACDOWALL: I want you to tell me if you have any special
piece of land that you want the whites kept off so that no white man can settle on it
and it will be kept for the Indians?

THE CHIEF: Do you want to move the Indians anywhere besides this place?

MR. COMMISSIONER MACDOWALL: This Commission has no power to remove the
Indians. Can you show me any special piece of land on this map that you don’t want
the whites to take and that the Indians will have forever?

THE CHIEF: | don’t know anything about a map — I cannot read, and you know how
big this land is and I know it because it belongs to me.

MR. COMMISSIONER MACDOWALL: We are not here to do you any harm — we are
here to help the Indians and do them good.

THE CHIEF: | am asking you what you going to do for me?

MR. COMMISSIONER MACDOWALL: That is just what I want — I want you to explain
to me what you want?

THE CHIEF: This is the only country we have here — You know how big this British
Columbia is and this all belongs to me and this is my country.

MR. COMMISSIONER MACDOWALL: But you don’t want the whole country do you?
THE CHIEF: I like this country — I was born here and this country belongs to me.

MR. COMMISSIONER MACDOWALL: You don’t want to turn the white men out of the
country do you?

THE CHIEF: No, there is no trouble about the whites — we don’t bother them and they
don’t bother us — we are just like brothers.

MR. COMMISSIONER MACDOWALL: When a white man wants land the first thing he
does is to go to the Government and gets that piece of land. When the Indians want
a piece of land they have to go to the Government and get a title to that piece of land.
If they just go wandering about the country, some day a white man will come in and
take the very piece of land the Indians want — so we want to give the Indians the first
choice so that it will be secured to them.
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THE CHIEF: You got no land to give to me — This land belongs to me.

THE CHIEF: I don’t quite understand this business — The way I think that you people
are going to try and push us out of this country. I was born here and I was here before
the whites ever came here. I don’t think myself that the whites would try to make us
go a very long way from here, and I don’t think the white men will try and push us
out of here so that the white men cannot see us. Everyone of us used to be here in this
country before the whites came here right in this place ... it is no good for us to have
a piece of land all by ourselves — If you give us people a piece of land we are not free.
This is my own country and I want to keep it. A white man comes to a creek and gets
gold out of that creek after awhile he leaves it and we are sorry to see the white man
go away — but we are not like that — we stay here all the time because the land is ours.
It is no good for us to move out of this place because this is our country. We gave the
names to the places around here and these old names came from our old forefathers
and they are just named the same to this day — I don’t think you believe me when I
tell you I belong to this place.

MR. COMMISSIONER MACDOWALL: Yes, I believe you belong to this place.
THE CHIEF: Do you know what this lake (Atlin) is called?

MR. COMMISSIONER MAcCcDOWALL: I know it is called Atlin Lake, but I don’t know
what it is called in Atlin?

THE CHIEF: What does Atlin mean?
MR. COMMISSIONER MAcDowaALL: I don’t know what it means?

THE CHIEF: Atlin means BIG LAKE, and that is the place where we used to stay — that
is the reason I used to think that the whites were not going to give me any trouble
because they call us after this lake — they call us Atlin Indians because they know that
I belong to this country.®

The Chief did not identify any specific places where the Atlin Band wanted reserves laid out
at that time, but Commissioner MacDowall informed him that, “[i]f afterwards you talk among
yourselves and you come to the conclusion that you want more land,” he should notify the Indian

Agent of the Band’s wishes. The Chief replied that “Mr. Simpson knows where we are now and this
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is our country.”' On the same day, Commissioner MacDowall interviewed translator Edgar Sidney
regarding the wishes of the Teslin Band. Sidney replied that “[t]he Indians want to be free in the
country and they think if they take or ask for a piece of land that it will be no good for them.™*

A second version of the Royal Commission proceedings was recounted in a letter by the
former Indian Agent Harper Reed in 1961. Reed, who was attached to the Stikine Agency during the

late 1920s, stated:

The Indian Reserve Royal Commission held sittings here on Reserves & after several
small areas were granted they obtained a large tract of lake shore called 5 Mile
Reserve. None of the Indians really wished or wanted it. Chief Taku Jack at the close
of sittings was asked if he wished to have their Atlin Fish Camp where they all met
made into a Reserve. He said “why” that our groun [sic] now — we live there now &
our houses there & we don’t need Reserves for all Country ours now.*

On June 18, 1915, the Commissioners inspected Five Mile Point and ordered an estimate of
the cost of a survey “of about 1,800 acres at this point which would be suitable for the Indians.”™
It may be noted that the Atlin Board of Trade had suggested this same site as a possible point to
which the Indians living in the town of Atlin could be removed.®

Indian Agent Simpson met with the Commissioners in Victoria on January 8, 1916. In the

discussion concerning the Stikine Agency, Simpson identified on a map for the Commissioners
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“certain tracts of land that have been applied for by the Chief of the Atlin Band, Taku Jack.”*® Eight
of these applications were for land within British Columbia, and one was for land within the Yukon
Territory. Included among these applications was one for a reserve at Five Mile Point, although the
Agent did not specifically note that the Chief had requested this land. Simpson noted that
Government Agent J.A. Fraser had already posted a notice at Five Mile Point “prohibiting white
people from trespassing” on it.*” Although he was given an opportunity to mention any other matters,
Simpson did not mention that the Atlin Indians lived within the Atlin townsite, or suggest that the

land they lived on there should be reserved for them.™

Creation of Reserves for the Atlin-Teslin Band, 1916

Following their visit to Atlin, the Royal Commission issued a report on the Stikine Agency and
issued minutes of decision setting aside nine reserves for the “Atlin (Teslin Lake) Band.” The report
noted that “heretofore no provisions in the way of Reserves has been made for the Indian population
of this Northern region, owing to there having been until of late years comparatively little advance
of white settlement therein.”®® Although this statement may have been true for most of the agency,
Atlin had experienced a huge influx of settlers in 1898, 18 years earlier. The minutes of decision,
dated April 28, 1916, confirmed all eight of the BC reserves suggested by Indian Agent Simpson,
as well as an additional three-acre reserve covering the graveyard near Atlin.”” In 1949, Indian

Superintendent Sampson noted that “[t]he Indian graveyard [IR 4] located a half mile south of the
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present village was used for the burial of Indians long before 1900.”°' No reserves were made for

the land occupied by the Atlin Indians within the Atlin townsite at this time.

Confirmation of Reserves by Ditchburn and Clark, 1923-24

Following the Royal Commission’s Reportin 1916, W E. Ditchburn and J.W. Clark were appointed
to represent the dominion and provincial governments, respectively, to review and adjust jointly the
reserves set out in that report. Provincial Order in Council 911, dated July 25, 1923, and Dominion
Order in Council 1265, dated July 19, 1924, confirmed the Report of the Royal Commission of
Indian Affairs, as amended by W.E. Ditchburn and J.W. Clark.”> No changes were made to the
existing reserves confirmed in 1916 for the “Atlin (Teslin Lake)” Band, and no new reserves were

created for them at that time. The nine reserves were first surveyed for the Band in 1928 and 1930.”

Status of “Indian Town,” 1928-29

Although reserves were set aside for the Atlin Indians, they apparently continued to reside in Indian
Town. W.E. Ditchburn, the Indian Commissioner for British Columbia, wrote to Indian Agent
Harper Reed on December 4, 1928, apparently in response to a letter from Reed “reporting that a
number of Indians had buildings on Atlin Townsite, and stating that they wished to know what
standing they have with regard to the ownership of the land so occupied.” This letter is the first
indication that the band members living within Atlin had become aware of the uncertain title to the

land they occupied. In his letter, Ditchburn stated:
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[L]egally the Indians have no standing in the Atlin Townsite, where they have built
houses on land that does not belong to them, and in view of the possibility of private
parties purchasing the land the Indians would, undoubtedly, have to move off. There
is therefore one of two proceedings they should follow. First, that they should
purchase the land they have been occupying, or second, move to the Reserve at Five
Mile Point, which has been allotted for their use and has been surveyed. From a
Departmental standpoint, it would be more preferable if these Indians moved to their
Reserve, though there is nothing to prevent them purchasing land in the Townsite.”

Ditchburn instructed Reed to “ascertain the prices of the Lots the Indians are occupying and then

notify the Indians in the matter.”® In closing, Ditchburn remarked:

I note your statement that the Indians were occupying this land before the Townsite
was surveyed, but information I have obtained from the Provincial Lands Branch
leads me to believe that this was not the case, because Mr. Graham who was
Government Agent at Atlin when the Townsite was established and laid out the same,
would have made some mention of Indian occupancy of a portion of it.”’

However, an official plan of Atlin completed by Brownlee in October 1899 indicates an Indian
village.

Indian Agent Reed later contacted Government Agent Munroe in Atlin regarding the “Atlin
Indian Town.” In a letter to Indian Commissioner Ditchburn dated April 25, 1929, Reed reported
that, according to Munroe, a “Provincial Government Land ruling” would not allow him “to ‘sell’
town lots to Indians,” and had asked “that the matter be allowed to rest for the time being.””® Reed
remarked that, “upon looking over some Maps of the Townsite, one was found that did not include

this area, now known as Indian Town, which might go to show, that it was an addition to the
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Townsite proper.”” Indian Agent Reed concluded by stating that the matter was being left “in

abeyance, for future attention, as requested.”'”

Conveyance of Reserve Land to Dominion Government, 1938

On July 29, 1938, the provincial government passed Order in Council 1036, which conveyed Indian
lands “to His Majesty the King in the right of the Dominion of Canada in trust for the use and benefit
of the Indians of the Province of British Columbia.”'®" The attached schedule included the nine
reserves for the “Atlin (Teslin Lake)” Band which appear in earlier schedules, although the acreages
differ in some cases.'"* In 1943, the Indian Affairs Branch of the Department of Mines and Resources
published a “Schedule of Indian Reserves in the Dominion of Canada,” which included all nine of

the reserves conveyed to the dominion by the province in 1938.'"

DIA ATTEMPTS TO ACQUIRE ATLIN VILLAGE SITE

Block 52, 194549

Governmental officials acknowledged in departmental correspondence that the Tlingit people did
indeed use their village site as a summer camp prior to the arrival of non-Aboriginal settlers. On
April 3, 1945, Indian Agent R.H.S. Sampson wrote to D.M. MacKay, Indian Commissioner for
British Columbia, that, “[b]efore the coming of white men to Atlin the Indians used their present
village site as a summer camp and when the townsite was surveyed the Indian camp was included

in the townsite area. This occurred prior to the establishing of Indian Reserves and apparently no
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recognition of the Indians’ holdings was made.”'** Sampson supported the notion of moving the
Indians to Five Mile Point (IR 3) as possibly a “post-war improvement project.”'®® The purpose of
the letter was to ask the department to provide him with instructions should the Indians remain in
the Atlin townsite. MacKay replied that “in my opinion the Indian settlement should have been
excluded from the survey in the first place.”'*® MacKay also indicated that he doubted that the
Indians could be persuaded to move five miles away from town, and suggested exploring the
possibilities of having the area established as a reserve.'”” Upon receiving instructions from the
department, Sampson wrote to G.H. Hallet, Government Agent, on March 7, 1946, and asked
whether the provincial Lands Department would consider allowing his department to acquire land
for the use of the Atlin-Teslin Lake Band.'*® Sampson explained that land was required to establish
an Indian reserve for the use of the Band because, “from information secured from long time
residents of Atlin, the Indians had a camp on the ground they currently occupy, at the time the town
of Atlin was first surveyed, and it is felt that some recognition of the Indian’s right to ownership of
the ground should have been given, rather than including the area in a survey of the townsite.”'* In
a brief reply on June 21, 1946, Hallet stated that the “Superintendent of Lands has given great
consideration to your request, has received the views of the Atlin District Board of Trade, Etc. and

finds that it is not considered in the public interest to entertain the application.”'"
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of Lands and Forests, file 0114454, and DIAND, BC Regional Office, file 30-1-19, vol. 1 (ICC Exhibit 1a, p. 115).

10 G.H. Hallet, Government Agent, to R.H.S. Sampson, Indian Agent, June 21, 1946, DIAND, BC
Regional Office, file 30-1-19, vol. 1, located at DIA’s Whitehorse Office (ICC Exhibit la, p. 116).
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Two years later, on February 25, 1948, Indian Agent Sampson continued to pursue the issue
of improving living conditions of the Indians. He wrote to Hallet’s successor, A.E. Roddis, Land
Commissioner, Atlin District, to suggest a way of improving the appearance of the townsite without
removing the Indians to another location. Sampson suggested that the Department of Lands consider
taxing the Indians holding property in “Indian Town.” His goal was to establish title to land for the
individual Indian landholders so that the department “would be in a position to help the Indians
improve their dwellings, and surroundings.”'!! He advised that, as the Indians lacked secure title to
the land, they were not inclined to make improvements. He suggested building new houses to replace

those in dilapidated condition. Furthermore, he stated:

It is realized that the question of responsibility for indigents arises immediately the
homes are taxed, and the Indians thereby become tax-payers, but I feel that if the
Provincial Government were to grant the Indians the opportunity of securing title to
their property, co-operating with this Department in an effort to raise the living
standards of this group, my Department might be willing to undertake the
responsibility of the welfare of indigents for stated period of time.'"

Sampson requested that the matter be taken up with the Department of Lands. However, Roddis only
acknowledged receipt of the letter on March 11, 1948, and stated that a reply would come once the
matter had been considered.'”

In another letter also dated February 25, 1948, Sampson advised W.S. Arneil, Indian
Commissioner, that the Indians did not agree to the suggestion of moving to Five Mile Point IR 3.'"*
Sampson stated that the department could not secure title to the land in the Atlin townsite since the

BC Land Act prohibited the purchase of Crown land by an Aboriginal and suggested: “the Provincial

e R.H.S. Sampson, Indian Agent, to A.E. Roddis, Land Commissioner, Atlin District, February 25, 1948,
DIAND, BC Regional Office, file 30-1-19, vol. 1, located at DIA’s Whitehorse Office, (ICC Exhibit 1a, p. 117).

12 R.H.S. Sampson, Indian Agent, to A.E. Roddis, Land Commissioner, Atlin District, February 25, 1948,
DIAND, BC Regional Office, file 30-1-19, vol. 1, located at DIA’s Whitehorse Office (ICC Exhibit 1a, pp. 117-18).

1 A.E. Roddis, Land Commissioner, Atlin District, to R.H.S. Sampson, Indian Agent, March 11, 1948,
DIAND, BC Regional Office, file 30-1-19, vol. 1, located at DIA’s Whitehorse Office (ICC Exhibit 1a, p. 120).

14 R.H.S. Sampson, Indian Agent, to W.S. Arneil, Indian Commissioner, February 25, 1948, DIAND,
BC Regional Office, file 30-1-19, vol.1, located at DIA’s Whitehorse Office (ICC Exhibit 1a, p. 119).
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authorities should either grant the property to the Indians as an Indian Reservation, or give them the
opportunity of securing title.”'"> Arneil replied on April 29, 1948; he was not able to obtain
concessions from the province, he wrote, and the province had reiterated its position that it was in
the public interest to remove the Indians to a reserve outside of the town.''®

A vyear later, on April 26, 1949, Indian Superintendent Sampson''’ reported that another
meeting had taken place with members of the Atlin Band to discuss their removal to Five Mile Point
IR 3.""® At the meeting, Chief Henry Taku Jack refused to move and provided Sampson with eight
reasons for the refusal. These reasons included: a permanent camp existed before the arrival of
settlers; land should have been set aside for them at the time of the Royal Commission; they had
remained undisturbed for the 50-year duration of the non-Aboriginal settlement; they spent their
earnings in the town of Atlin; they had never asked for special concessions because of Indian status;
their cost of living would increase at Five Mile Point; they would not be able to send their children
to school; and the Roman Catholic Mission was established in the Indian village.'"” In support of the

Indian refusal to move, Sampson reported at great length:

Careful enquiry was made into the statement that these people had actually occupied
the land of their village before the coming of the white man, and the following facts
were brought out:

(1) As stated above, the village was a permanent camp know as “Weynah” in the
Tlinkit tongue. From this camp parties hunted into Fourth of July Creek, Surprise
Lake, north up Atlin Lake, west to Taku Arm, etc., and had regular fishing camps in

1s R.H.S. Sampson, Indian Agent, to W.S. Arneil, Indian Commissioner, February 25, 1948, DIAND,
BC Regional Office, file 30-1-19, vol.1, located at DIA’s Whitehorse Office (ICC Exhibit 1a, p. 119).

16 W.S. Arneil, Indian Commissioner, to R.H.S. Sampson, Indian Agent, April 29, 1948, DIAND, BC
Regional Office, file 30-1-19, vol.1, located at DIA’s Whitehorse Office (ICC Exhibit la, p. 121).

117

1948 and 1949.

Itappears that Sampson’s title changed from Indian Agent to Indian Superintendent sometime between
18 R.H.S. Sampson, Indian Agent, to W.S. Arneil, Indian Commissioner, April 26, 1949, DIAND, BC
Regional Office, file 30-1-19, vol.1, located at DIA’s Whitehorse Office (ICC Exhibit la, p. 123).

19 R.H.S. Sampson, Indian Agent, to W.S. Arneil, Indian Commissioner, April 26, 1949, DIAND, BC
Regional Office, file 30-1-19, vol.1, located at DIA’s Whitehorse Office (ICC Exhibit 1a, pp. 123-24).
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these areas to which they dispersed at regular seasons. It was also a fish-curing and
storage point.

(2) At the time of arrival of the first white surveyor at the site of the present town of
Atlin the Indians had brush huts, or wigwams, on the actual “Indian Town” section
of the Atlin Townsite. As the surveyors went to work cutting lines through the
Indian’s village an Indian named Billy Williams protested to the head surveyor about
disturbing their camp, but was forced to retreat without any acknowledgement of the
Indian’s rights because he was alone. The remaining Indians were away on their usual
spring hunt. On his return from the hunt Chief Taku Jack went to the Gold
Commissioner then recently established at Atlin, and asked for some recognition of
their right to retain use of the land of their village. It is reported that the Gold
Commissioner gave the Chief a “paper” entitling the Indians to use the land, and
signs were placed on the road leading to the village which stated the land from a
certain point on was “Indian Ground.” These signs were later burned during a fire at
the nearby sawmill.

(3) No white ever had a building on the ground until 1905, but Indian homes were
started shortly after 1900 when the sawmill opened in town.

(4) The Indian graveyard located a half mile south of the present village was used for
the burial of Indians long before 1900. Indian Burials at that time were made in
burned-out cottonwood logs for coffins, the remains of which may still be seen. This
fact establishes beyond any doubt that the Indians had an established camp at the
location of their village.

In Addition:

(1) No official notice has ever been received by the Indians either individually, or as
a Band, that the land upon which they have lived for generations is not their own, or
that no improvements might be made to their dwellings.

(2) At the time of Gold Commissioner J.A. Fraser’s appointment at Atlin officials of
the White Pass Railway Company wished to secure the Indians’ land, but it was not
granted because the Gold Commissioner respect the “paper” the Indian Chief had in
his possession, and which was shown to the Commissioner by the Chief.
(Unfortunately this possibly important paper cannot be located, — it has not been seen
since the death of Chief Taku Jack, but a copy may be in Provincial Government
records.)'*

120 R.H.S. Sampson, Indian Superintendent, to W.S. Arneil, Indian Commissioner, April 26, 1949,

DIAND, BC Regional Office, file 801/30-19-0 (ICC Exhibit 1a, pp. 124-25).
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Indian Commissioner Arneil, in turn, wrote to C.E. Hopper, Superintendent of Lands,
summarizing the reasons his department believed the Indians should be able to remain at the village
near the townsite and stating that the department had gone as far as possible to persuade the Indians
to move to the reserve. Arneil indicated that Indian Superintendent Sampson had held private
discussions with a few Atlin residents and the only objection they had was that the Indians’ houses

were unsightly from a tourist point of view.'*! Arneil further advised:

If the Atlin Board of Trade would agree to the permanent establishment of this group
on the townsite and if the Province would sell us the land required, this Department
would undertake to improve the housing conditions. If this suggestion is not
acceptable to any of the parties concerned it would appear there is nothing this
Department can do to meet the wishes of the Atlin Board of Trade.'*

Block 52, Lots 1-6, Atlin District, 1950—54

In July 1949, provincial land grants were issued to Mr Ross Peebler'* for lots 4 and 6, block 52, and
to Mr Frederick Ackles'** for lot 5, block 52. Despite the lots being sold, Indian Commissioner
Arneil continued to pursue the possibility of acquiring the remaining lots within block 52 for the
Atlin Band. On November 28, 1950, he applied to the Superintendent of Lands in Victoria to
purchase lots 2 and 3, block 52, in the Atlin District.'” In May 1951, correspondence indicates that

121 W.S. Arneil, Indian Commissioner for BC, to C.E. Hopper, Superintendent of Lands, June 16, 1949,

DIAND, BC Regional Office, file 30-1-19 (ICC Exhibit 1a, p. 130).

122 W.S. Arneil, Indian Commissioner for BC, to C.E. Hopper, Superintendent of Lands, June 16, 1949,
DIAND, BC Regional Office, file 30-1-19 (ICC Exhibit 1a, p. 130).

123 Historical search form for block 52, lots 4 and 6, Atlin Townsite, Cassiar District, Plan 1294, Land
Titles Office, Prince Rupert (ICC Exhibit 10a, pp. 1-9).

124 Historical search form for block 52, lot 5, Atlin Townsite, Cassiar District, Plan 1294, Land Titles
Office, Prince Rupert (ICC Exhibit 10b, pp. 1-13).

125 W.S. Arneil, Indian Commissioner for BC, to Superintendent of Lands, Department of Lands and
Forests, November 28, 1950, DIAND, BC Regional Office, file 991/30-19, vol. 2 (ICC Exhibit la, p. 131).
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negotiations with the province to purchase lands had been unsuccessful.'*® Two years later, Arneil

reapplied to the provincial Department of Lands and Forests to purchase lots 2 and 3 and to add lot 1:

You will recall that during 1950 negotiations were being carried out with a view to
our purchase Lots 1, 2, and 3, Block 52, Atlin Townsite, from your Department for
use as an Indian Reserve. These negotiations ceased, when by executive order, no
further Provincial lands could be purchased by our Department. With the rescinding
of this order, we wish to re-apply to purchase the above-mentioned lots."”’

On the same day, Indian Commissioner Arneil wrote to Ross Peebler, the new landholder of lots 4
and 6, block 52, asking him to forward his asking price to the department for its consideration.'*®
RCMP Constable Mercer was asked by Arneil to interview Joseph Yonaites, the new landholder of
lot 5, block 52,'® and, shortly thereafter, Mercer responded to say that both Yonaites and Peebler
were asking for an “absurd figure” after consulting one another."*° Yonaites offered to sell his lot for
$1,500 while Peebler asked for $3,000 for his two lots; according to Mercer, these prices were too
high considering that the lots were undeveloped.”' Mercer also noted that the non-Indian owners

were not anxious to see the Indians remain in town, and, since they knew it was the government

126 W.S. Arneil, Indian Commissioner for BC, to F.A. Clark, Superintendent, Indian Agency, May 18,
1951, DIAND, BC Regional Office, file 991-30-19, vol. 2 (ICC Exhibit 1a, p. 133).

127 W.S. Arneil, Indian Commissioner for BC, to Superintendent of Lands, Department of Lands and
Forests, October 21, 1953, DIAND, BC Regional Office, file 991/30-19, vol. 2 (ICC Exhibit 1a, p. 134).

128 W.S. Arneil, Indian Commissioner for BC, to Ross R. Peebler, October 21, 1953, DIAND, BC
Regional Office, file 991/30-19, vol. 2 (ICC Exhibit 1a, p.135).

129 W.S. Arneil, Indian Commissioner for BC, to Constable Mercer, RCMP Detachment, October 21,
1953, DIAND, BC Regional Office, file 991/30-19, vol. 2 (ICC Exhibit 1a, p. 136). Note: F. Ackles sold the lot to
J. Yonaites on August 2, 1949, Certificates of Abstract Title for lot 5, block 52, September 10, 1986 (ICC Exhibit 1b,

p- 2).

130 R.J. Mercer, Constable, RCMP, to W.S. Arneil, Indian Commissioner for BC, November 13, 1953,
DIAND, Yukon Regional Office, file 991/30-19, vol. 2 (ICC Exhibit 1a, p. 138).

131 R.J. Mercer, Constable, RCMP, to W.S. Arneil, Indian Commissioner for BC, November 13, 1953,
DIAND, Yukon Regional Office, file 991/30-19, vol. 2 (ICC Exhibit 1a, p. 138).
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wishing to purchase the land, they would ask for a high selling price."** It appears the exorbitant
asking prices for lots 4, 5, and 6 put the matter in abeyance for a short period of time.

A few months later, on July 5, 1954, R.E. Burns, Superintendent of Lands, Department of
Lands and Forests, wrote to Indian Commissioner Arneil stating that the province would not
entertain any further applications from the Indian Affairs Branch to purchase lots 1, 2, and 3,
block 52; however, “applications to lease any of such lands” would be considered."** Two days later,
Arneil advised Burns that the branch would not consider leasing the three lots but suggested a land
exchange: “I should appreciate being advised if you would consider an exchange of Indian Reserve
lands for Provincial Crown lands presently occupied by Indians.”"**

On July 26, 1954, Arneil further elaborated to Burns that departmental officials had held a
meeting with the Atlin Board of Trade at which its objections “to the residence of the Indians in the

townsite were largely overcome” and that the department would like to purchase lots 1, 2, and 3 from

the province.'”’

Proposed Hydroelectric Project, 1955

The purchase of additional lands within the townsite of Atlin for the TRTFN was put into question
soon afterward because of a plan to construct a hydroelectric project. On August 29, 1955, the
federal MP for Prince Rupert, Edward T. Applewhaite, wrote to J.W. Pickersgill, Minister of
Citizenship and Immigration, advising him that the proposed project would flood the section of Atlin
known as “Indian Town,” and that the department should seek compensation for the Indians “on

exactly the same basis as the whites with the exception of course that no allowance should be made

132 R.J. Mercer, Constable, RCMP, to W.S. Arneil, Indian Commissioner for BC, November 13, 1953,
DIAND, Yukon Regional Office, file 991/30-19, vol. 2 (ICC Exhibit 1a, pp. 138-39).

133 R.E. Burns, Superintendent of Lands, Department of Lands and Forests, to W.S. Arneil, Indian
Commissioner for BC, July 5, 1954 (ICC Exhibit 1a, p. 140).

134 W.S. Arneil, Indian Commissioner for BC, to R.E. Burns, Superintendent of Lands, July 7, 1954, no
file reference available (ICC Exhibit 1a, 141).

135 W.S. Arneil, Indian Commissioner for BC, to R.E. Burns, Superintendent of Lands, July 26, 1954, no
file reference available (ICC Exhibit 1a, p. 143).
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for land values which they don’t own.”"*® Applewhaite also suggested that the department acquire
additional land for the displaced residents who had been living there since “time immemorial.”"’

On September 16, 1955, Indian Commissioner Arneil wrote to the Indian Affairs Branch:

Our negotiations with the Provincial Department of Lands, in an endeavour to
purchase the present land occupied by Indians in the Atlin townsite, is still very much
a live issue and has been discussed with the Deputy Minister of Lands a number of
times during the past year, with a request that Cabinet reconsideration be given to
make the occupied lands available for sale to this Branch to be created an Indian
Reserve. To date, the executive order forbidding the sale of Provincial lands for
Indian Reserve purposes has not been rescinded, neither has advice been received
that our application has again been refused. It may well be that the matter shall now
be deferred, pending the selection of a new site following the advent of the hydro-
electric development project. I might add that presently another application is before
the Provincial Cabinet covering the purchase of a parcel of land at Pendleton Bay for
the creation of an Indian Reserve at that point, and favourable consideration is
anticipated. In the writer’s opinion, the Pendleton Bay application [has] less merit
than the Atlin application where the Atlin Indians have been in continuous
occupation since long before Atlin Townsite was ever planned.'*®

Examination of the historical record does not show any further correspondence regarding the
proposed hydroelectric project. However, it is important to note that, as late as 1955, provincial law

prohibited the sale of lands for Indian reserve purposes.

Exchange and Surrender of Reserve Land, 1958—63
On April 30, 1958, Indian Superintendent W.G. Jutras wrote to Indian Commissioner Arneil
resurrecting the proposal to acquire lots 1, 2, and 3 of block 52 in exchange for the surrender of a

portion of reserve land. Jutras described the events of a meeting of the Atlin-Teslin Band held on

April 24, 1958:

136 E.T. Applewhaite, MP, to J.W. Pickersgill, Minister of Citizenship and Immigration, DIAND, Yukon
Regional Office, file 30-1-19 (ICC Exhibit 1a, p. 147).

137 E.T. Applewhaite, MP, to J.W. Pickersgill, Minister of Citizenship and Immigration, August29, 1955,
DIAND, Yukon Regional Office, file 30-1-19 (ICC Exhibit 1a, p. 146).

138 W.S. Arneil, Indian Commissioner for BC, to Indian Affairs Branch, September 16, 1955, no file
reference available (ICC Exhibit 1a, pp. 151-52).
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The Band at that meeting agreed to an exchange of lands. It was thought that the
Province may be prepared to consider such a plan since it would not conflict with the
Executive Order forbidding the sale of Provincial Lands for Reserve purposes. If the
parcel now occupied by the Indians could be made into a Reserve, the Band would
relinquish one of their present reserves in favour of the Province."’

The department also obtained information on owners of the lots within block 52 — lots 4, 5,
and 6 — that it wished to purchase. In June 1958, Jutras visited Government Agent L. Sands, and
shortly thereafter wrote to Sands inquiring about the ownership of two other parcels of land
bordering blocks 52 and 53, identified as “Anaconda” and “Copper Queen.”'* In reply, Sands
informed Jutras the property south and adjoining blocks 52 and 53 (lot 6351) were owned by Harper
.1

Reed, the former Indian Agen

1952.1%

Reed had received a Crown grant for the property on July 11,

On November 14, 1958, the department again raised the possibility of acquiring title to lots 1,
2,and 3 in block 52 from the province. In a letter to C.T.W. Hyslop, Superintendent of Lands, Indian

Commissioner Arneil stated:

In again renewing our application on behalf of these families of the Atlin Band to
acquire these Lots, it is with the hope that title may be obtained at an early date and
thus pave the way at long last for the establishment of these Indian families in homes
of a permanent nature on lands which they and their ancestors have occupied prior
to the coming of the white man.'*

139 W.G. Jutras, Indian Superintendent, to Indian Commissioner for BC, April 30, 1958, DIAND, Yukon
Regional Office, file 30-1-19 (ICC Exhibit 1a, p. 158).

140 W.G. Jutras, Indian Superintendent, Yukon Agency, to L. Sands, Government Agent, June 25, 1958,
no file reference available (ICC Exhibit 1a, p. 160).

14 L. Sands, Government Agent, to W.G. Jutras, Indian Superintendent, July 2, 1959, no file reference
available (ICC Exhibit 1a, p. 161).

142

Exhibit 10g).

Land Registry Documents for district lot 6351, Cassiar District, Land Titles Office, Prince Rupert (ICC

143 W.S. Arneil, Indian Commissioner for BC, to C.T.W. Hyslop, Superintendent of Lands, Department

of Lands and Forests, November 14, 1958, DIAND, Yukon Regional Office, file 30-1-19 (ICC Exhibit 1a, pp. 163-64).
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A memorandum written by Indian Commissioner Arneil to the Indian Affairs Branch in the

spring of 1959 also referred to parcels of land that might be exchanged for lots 1, 2, and 3:

The file discloses the willingness of the Atlin Indian group to exchange Reserve
lands for the Provincial owned Lots, and the suggestion was made that the Five Mile
Point Indian Reserve No. 5 of 2178 acres be given as an exchange. It is our thinking
that this is much too generous an offer and it is suggested that in any communication
to the Province, that an exchange, if required, be the McDonald Lake Indian Reserve
No. 1 of 159 acres extent.'*

On July 23, 1959, Hyslop wrote to Arneil advising him of the province’s willingness to
exchange reserve lands for lots 1, 2, and 3."** That November, G.D. Ewen, Officer in Charge at

Yukon Agency,'*® wrote to Arneil about these lots:

Lot 1 is of very little value, most of it being in the swamp. There is a small possibility
that we may be able to utilize the north-east corner of the lot. Slightly less than one-
half of lot 2 is swampy, and we could be able to build on the remainder. Lot 3, as
near as we can find, is located on a sloping hill-side, and is well drained. We would
be able to build houses on all of this lot. I would recommend that we obtain all three
lots from the Province as soon as possible.

With regard to lots 4, 5 and 6, owned by Mr. J. Yonaites, and Mr. R. Peebler,
I attach hereto the copy of a letter received from Mr. Peebler, offering to sell us lots 4
and 6 for $4,000.00. I have not as yet had a reply from Mr. Yonaites, but expect that
he will want the same ($2,000.00) for lot 5. All the Indian houses are located on these
three lots. The amount asked by Mr. Peebler is, to my mind, far too high, but he is of
the opinion that there will be a road, and possibly a railroad constructed through Atlin
in the near future ...

With reference to the Superintendent of Land’s letter of July 23, I am quite
sure that the Indians would consider exchanging some of their reserve land for the

144 W.S. Arneil, Indian Commissioner for BC, to the Indian Affairs Branch, March 6, 1969, DIAND,
Yukon Regional Office, file 30-1-19, vol. 2, and DIAND, Yukon Regional Office, file 30-1-19 (ICC Exhibit 1a, p. 166).

145 C.T.W.Hyslop, Superintendent of Lands, Lands Branch, to W.S. Arneil, Indian Commissioner for BC,
July 23, 1959, DIAND, BC Regional Office, file 991/30-19, vol. 2 (ICC Exhibit 1a, p. 171); see also C.T.W. Hyslop,
Superintendent of Lands, Lands Branch, to W.S. Arneil, Indian Commissioner for BC, October 26, 1959, DIAND, BC
Regional Office, file 991/30-19, vol. 2 (ICC Exhibit 1a, p. 177), and C.T.W. Hyslop, Superintendent of Lands, Lands
Branch, to W.S. Arneil, Indian Commissioner for BC, December 3, 1959, DIAND, BC Regional Office, file 991/30-19,
vol. 2 (ICC Exhibit la, p. 183).

146 It is believed that Ewen took over W.G. Jutras’s position as Indian Superintendent at this time even
though he refers to himself as Officer in Charge.
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three lots presently owned by the Province. I think however, we should not give too
much in return for these lots,  would suggest acre for acre. The trading of land on the
McDonald Lake Reserve No. 1, was discussed at one of the Band meetings, and the
members were then in agreement with a trade of this nature.'*’

Elder George Esquiro testified at the community session that he, along with two other band

members, canvassed various members to get their views on the proposed exchange:

We went back to the people again and we talked to them. We never had no big
meetings or anything. We went individually, because some were having a hard time
getting around. So we thought if we went, the three of us, and talked to them and told
them what’s going on, maybe they’d give us an idea of what to do; the elders
especially. That’s the ones we were talking to. And they said, “No, for God’s sake,
we don’t want to move no more. We’ve been moved once. That’s enough. We’re too
old to move now. We want to stay right here and die here.”

So that’s when we backed off. We went to tell the Indian agent about it.
“We’ll exchange that piece of land at McDonald Lake, whatever it is, acre for acre.”
He said, “All right. Which one do you want to give us?” So we saw the map. I did.
I'looked at it. But it was a map with a creek on it that came down and made a curve
towards the highway. So I kept looking at the map, and I can see the drawing on the
map. They have leaves or grass or whatever. It shows that it was a swampy land. So
I drew that myself. I'm the one that drew that line down on the west side of the creek,
then drew it over to the left side, which is the northwest corner. So we told him we’ll
trade him that.'"*

In January 1960, Indian Commissioner Arneil instructed Ewen to raise the matter with the
Atlin Band Council and obtain a resolution that set out the area of reserve land it would be willing
to exchange for lots 1, 2, and 3, block 52.'*’ Shortly after, W.C. Bethune, Chief, Reserves and Trusts,
Indian Affairs Branch, advised Arneil: “With respect to the exchange of land with the Province, it

is expected this will be followed, however, we must advise that a surrender will be required before

147 G.D. Ewen, Officer In Charge, Yukon Agency, to W.S. Arneil, Indian Commissioner for BC,

November 3, 1959, DIAND, Yukon Regional Office, file 991/30-19, vol. 2 (ICC Exhibit la, p. 180).

148 ICC Transcripts, May 12, 2004 (ICC Exhibit 5a, pp. 68—-69, George Esquiro).

149 W.S. Arneil, Indian Commissioner for BC, to Superintendent, Yukon Agency, January 11, 1960,

DIAND, Yukon Regional Office, file 991/30-19, vol. 2 (ICC Exhibit 1a, p. 184).
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this transaction could be formally approved. The reserve land to be given in exchange should, if
possible be of a nature and size that will eliminate the need for a survey.”"*°

Approximately one year later, on January 7, 1961, a meeting was held with the Atlin-Teslin
Band to discuss various issues, including the land exchange.'”' W.E. Grant reported that the Band
had passed a resolution agreeing to exchange the northwest quarter section of the McDonald Lake
IR 1 (approximately 40 acres of lot 5484) in exchange for lots 1, 2, and 3, block 52.'%

On March 10, 1961, C.T.W. Hyslop, Superintendent of the Lands Branch, informed the
Indian Commissioner for British Columbia that “[o]ur investigations disclose that the northwest %4
of Lot 5484 is not of equal value to the three town lots in Atlin Townsite; however, the Department
is prepared to consider an exchange of these town lots for the southwest ¥4 of Lot 5484.”'* The
matter of the southwest quarter, instead of the northwest quarter as originally proposed, was brought
before the Band on March 21, 1961. A Band Council Resolution (BCR) was issued on that date,
which resolved “to offer the southwest quarter of Lot 5484, being a portion of McDonald Indian
Reserve No. 1 in exchange for lots 1, 2, and 3, Block 52, Atlin Townsite.”">*

In a memo dated February 6, 1962, Indian Superintendent Grant suggested that a series of
meetings be held at Atlin, Whitehorse, and Teslin to consider the surrender proposal because the

entire Atlin band membership lived in various locales, and “it would be impossible to get the

majority of voters at any one of these locations.”"* On March 21, 1962, the Band passed a BCR

150 W.C. Bethune, Chief, Reserves & Trusts, Indian Affairs Branch, to the Indian Commissioner for BC,

January 28, 1960, DIAND, Yukon Regional Office, file 991/30-19, vol. 2 (ICC Exhibit 1a, p. 185).

151 The members residing at Atlin Lake formally asked the department at this meeting that the name of
the band be changed to the Atlin Band.

152 W.E. Grant, Indian Superintendent, to unidentified recipient, January 7, 1961, [991/30-19, vol. 2,
“Surveys & Reserves, Atlin Townsites,” 1956 to 1969] (ICC Exhibit 1a, pp. 196-97).

153 G.T.W. Hyslop, Superintendent, Lands Branch, to Indian Commissioner for BC, March 10, 1961,
DIAND, Yukon Regional Office, file 991/30-19 (ICC la, p. 214). Lot 5484 is also known as McDonald Lake IR 1.

154 Atlin-Teslin Band of Indians, Band Council Resolution, March 21, 1961, DIAND, Yukon Regional
Office, file 991/30-19, vol. 2 (ICC Exhibit 1a, p. 216).

155 W.E. Grant, Indian Superintendent, to Indian Commissioner for BC, February 6,1962, DIAND, Yukon
Regional Office, file 991/30-19, vol. 2 (ICC Exhibit 1a, p. 233).
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requesting a referendum at Atlin, BC, and Teslin, YT, to determine if a majority of the electors
favoured the proposed surrender.'** H.M. Jones, Director of the Indian Affairs Branch, recommended
that, “pursuant to the provisions of subsection 1(a) of Section 3 of the Indian Referendum
Regulations, authority be granted for the holding of such a referendum and that the vote be by a show
of hands.”"’

The first surrender was taken in Atlin on June 26, 1962, with 24 band members attending.

Jack Williams was sworn in as interpreter. The minutes of the surrender state:

The Superintendent explained the purpose of the meeting and the regulations
pertaining to this particular type of surrender. Maps were displayed showing the
portions of the McDonald Lake I.R. 1 to be surrendered and also Lots 1-2-3, Bk 52
Atlin Townsite which are being exchanged for the said portion of LR. #1.

The Surrender document was read by the Indian Superintendent and
interpreted. Following this a number of questions were answered concerning minor
details and a vote was taken. The entire meeting voted unanimously (by show of
hands) in favour of the Surrender.'®

A second surrender was taken in Teslin on June 27, 1962, with 19 band members attending
the referendum meeting. David Johnston acted as interpreter and the minutes of the surrender vote
stated that the entire membership voted unanimously by show of hands in favour of the surrender."”’

The surrender of 39.2 acres of lot 5484 in McDonald Lake IR 1 was signed by Henry T. Jack
and George Jack and dated June 26, 1962." The surrender was accepted by Order in Council

156 W.E. Grant, Indian Superintendent, to Chiefof Reserves and Trusts, March 29, 1962, no file reference

available (ICC Exhibit 1a, p. 235).
157 H.M. Jones, Director, Indian Affairs Branch, to Deputy Minister, Department of Civilization and
Immigration, April 18, 1962, no file reference available (ICC Exhibit 1a, p. 236).

158 W.E. Grant, Indian Superintendent, to unidentified recipient, June 26, 1962, DIAND, Yukon Regional
Office, file 30-1-19 (ICC Exhibit 1a, p. 239).

159 W.E. Grant, Indian Superintendent, to unidentified recipient, June 27,1962, DIAND, Yukon Regional
Office, file 30-1-19 (ICC Exhibit 1a, p. 251).

160 Surrender and affidavits, June 26, 1962, DIAND, Indian Land Registry, Instrument no. 15611 (ICC
Exhibit 1a, pp. 240-50).
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1963-479, dated March 25, 1963,'" and the surrendered land was transferred to the province by
Order in Council 1963-927, dated June 20, 1963.'> On October 22, 1963, lots 1, 2, and 3, block 52,

were transferred to the federal government by provincial Order in Council 2675.'%

Lots 4, 5, and 6, Block 52, 1959-70

As mentioned previously, while the department was negotiating with the province in 1959, it also
contacted the owners of lots 4, 5, and 6, block 52.'* Lots 4 and 6 of block 52 were owned by Ross
Peebler, a storekeeper in the town of Atlin.'® The original owner of these lots, Peebler bought the
property in 1949.'% He wrote to the department on October 29, 1959: “I have reconsidered my offer
0f 1953 and will now let you have lots 4 and 6 block 52, Atlin townsite for four thousand dollars.”'®’
G.D. Ewen of the Yukon Agency informed Commissioner Arneil that he had been advised that the
value of Peebler’s lots was $100 each and that he had purchased both lots in 1950 for $210."°® The

department countered with an offer of $500 per lot.'"” Peebler refused this offer on November 14,

161 Governor General in Council, Order in Council 1963-479, March 25, 1963, DIAND, Indian Land
Registry, Instrument no. 15611 (ICC Exhibit 1a, p. 254).

162 Governor General in Council, Order in Council 1963-927, June 20, 1963, DIAND, Yukon Regional
Office, file 30-1-19 (ICC Exhibit 1a, pp. 257-58).

163 Provincial Orderin Council 2675, October22,1963, DIAND, Yukon Regional Office, file 991/30-19,
vol. 2 (ICC Exhibit 1a, pp. 260-61).

164 See W.G. Jutras, Indian Superintendent, to Ross Peebler, September 30, 1959, no file reference
available (ICC Exhibit 1a, p. 175), and W.G. Jutras, Indian Superintendent, to J. Yonaites, September 30, 1959, no file
reference available (ICC Exhibit la, p. 176).

165 ICC Transcript, May 12, 2004 (ICC Exhibit 5a, p. 67, George Esquiro).

166 Historical search form for block 52, lots 4 and 6, Atlin Townsite, Cassiar District, Plan 1294, Land
Titles Office, Prince Rupert (ICC Exhibit 10a, pp. 1-9).

167 R.R. Peebler to the Indian Superintendent, October 29, 1959, no file reference available (ICC
Exhibit 1a, p. 178).
168 G.D. Ewen, Officer In Charge, Yukon Agency, to W.S. Arneil, Indian Commissioner for BC,
November 3, 1959, DIAND, Yukon Regional Office, file 991/30-19, vol. 2 (ICC Exhibit la, p. 180).

169 G.D. Ewen, Indian Superintendent, to the Indian Commissioner, March 22, 1960, DIAND, Yukon
Regional Office, file 991/30-19, vol. 2 (ICC Exhibit 1a, p. 186).
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1960." 1t is noteworthy that W.E. Grant, the new Indian Superintendent for the Yukon Agency,

faulted the province in originally selling the lands to Peebler:

According to the Indian people who are living on Peebler’s property their ancestors
have occupied this land long before the White people ever came to Atlin. It would
certainly appear to me that the Province of British Columbia was at fault in selling
this land when the Indians had been in peaceful possession of it for hundreds of years
and should at least be considered as having squatter’s rights.

Should the B.C. Government acknowledge the fact that one of their
employees allowed this land to be sold when it was recognized as an “Indian
Settlement” they would be in a position where they could re-purchase the land from
Mr. Peebler at a fair price, following which, our Department should be able to
negotiate with the Province on reasonable terms.'”!

Little discussion occurred between the parties for another decade; on February 4, 1969,
Margaret Veerman, executor of the Peebler estate, advised the department that the estate was willing
to sell lots 4 and 6, block 52, to the department.'”” Approval was given on April 21, 1970, to
purchase Peebler’s estate lots for $6,000. Title to the land was transferred to Canada on October 21,
1970.'"

Lot 5, block 52, was originally purchased by Frederick Ackles in 1949, was sold to Joseph
Yonaities a month later, and was eventually sold to Paul Lemieux in 1963." Little information is

found on the negotiation of the sale of this lot by Lemieux and the department. However, on May 5,

170 R.R. Peebler to the Superintendent of Indian Affairs, November 14, 1960, no file reference available

(ICC Exhibit 1a, p. 190).

e W .E. Grant, Indian Superintendent, Yukon Agency, to the Indian Commissioner for BC, November 22,
1960, DIAND, Yukon Regional Office, file 991/30-16, vol. 2 (ICC Exhibit la, p. 192).

172 Margaret Veerman, Executrix, Estate of Ross R. Peebler, to E.J. Underwood, Superintendent,
February 4, 1969, DIAND, Yukon Regional Office, file 991/30-19, vol. 2 (ICC Exhibit 1a, p. 263).

173 Historical search form for block 52, lots 4 and 6, Atlin Townsite, Cassiar District, Plan 1294, Land
Titles Office, Prince Rupert (ICC Exhibit 10a, p. 1).

174 Historical search form for block 52, lot 5, Atlin Townsite, Cassiar District, Plan 1294, Land Titles
Office, Prince Rupert (ICC Exhibit 10b, pp. 1-13).
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1970, the department approved Lemieux’s offer to sell lot 5, block 52,'” and Canada acquired title
to the land on October 21, 1970.'7

On February 14, 1985, lots 4, 5, and 6 were officially set apart as reserve lands for the benefit
of the Atlin Band of Indians by Order in Council 1985-472.""

Lot 6351, 1958-73
Lot 6351 was first purchased on June 11, 1952, by former Indian Agent Harper Reed.'”® On March 9,
1961, Indian Superintendent Grant wrote to the Indian Commissioner for British Columbia stating

that Reed was willing to sell approximately four acres of land:

The acquisition of four acres from Mr. Reed would provide the answer to a number
of problems.

(1) Access to Lots 1-2-3 via Robinson Street.

(11) Sufficient space for the Atlin Indian people, at least for a few years until Mr.
Peebler reduces his price.

(ii1))  Water-frontage and boat dock.

(iv)  Access to water over Indian lands, for domestic water supply in the future.'”

On October 19, 1961, Grant notified the department that Harper Reed had sold his interest
in lot 6351 to a party from Riverside, California."®® On October 20, 1961, Grant wrote to the new
owners of lot 6351, H.W. McKay and C.F. McKay, asking them whether they would consider selling

175 E.J.Underwood, Superintendent, to Regional Superintendent of Economic Development, May 5, 1970,

DIAND, Yukon Regional Office, file 801/30-19 (ICC Exhibit 1a, p. 278).

176 Historical search form for block 52, lot 5, Atlin Townsite, Cassiar District, Plan 1294, Land Titles
Office, Prince Rupert (ICC Exhibit 10b, p. 1).

17 Order in Council, 1985-472, February 14, 1985 (ICC Exhibit 1a, pp. 284-85).

178 Historical search form for district lot 6351, Cassiar District, Land Titles Office, Prince Rupert (ICC
Exhibit 10g, p. 1).

179 W.E. Grant, Indian Superintendent, to Indian Commissioner, March9,1961, DIAND, Yukon Regional
Office, file 30-1-19 (ICC Exhibit 1a, p. 212).
180 W.E. Grant, Indian Superintendent, to the Indian Commissioner for BC, October 19, 1961, no file
reference available (ICC Exhibit 1a, p. 223).
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a four-acre portion of the lot for $800."®' Grant, interestingly enough, added the following notation

to his letter:

As apoint of interest, it is interesting to note that the areas presently known as Block
54-53-52 and Lot 6351 were all Indian property at one time but due to unscrupulous
actions by certain people many years ago, the Indians were deprived of this land. [ am
certainly not insinuating that these past injustices have anything to do with your
transactions.'"

The question of purchasing a portion of lot 6351 remained dormant until 1969 when the
department again inquired whether the McKay family was willing to sell the land in question. On
August 22, 1973, the McKay family and the department negotiated a release to relinquish all claims
against the Department of Indian Affairs “pertaining to the negotiations for purchase and removal
of buildings” in lot 2, DL 6351, in consideration of $550.'® This release appeared to compensate the
McKay family for costs during the negotiation; however, it did not transfer ownership of the land
in question. On October 16, 1973, the department informed counsel for the McKay family that it was
no longer interested in acquiring the property since the “Indian Residence which was situated on this

property has been removed.”'**

Church Lot 1, Parcel A, Block 53, 1961
On May 3, 1924, title to lot 1, block 53, was granted to Maria Bunoz. Seven months later, title was
transferred to the Roman Catholic Episcopal Corporation of Prince Rupert.'"® Testimony at the

community session indicated that Chief Taku Jack was persuaded by the then Oblate minister, Father

181 W.E. Grant, Indian Superintendent, to Messrs H.W. and C.F. McKay, Riverside, California,
October 20, 1961, DIAND, Yukon Regional Office, file 30-1-19 (ICC Exhibit 1a, p. 227).

182 W.E. Grant, Indian Superintendent, to Messrs H.W. and C.F. McKay, Riverside, California,
October 20, 1961, DIAND, Yukon Regional Office, file 30-1-19 (ICC Exhibit la, pp. 226-27).

183 Release, August22, 1973, DIAND, Yukon Regional Office, file 801/30-1-19 (ICC Exhibit 1a, p. 279).
184 R. Kohls, Regional Director, Yukon Region, to Messrs. MacDonnell, Graham & Errico, Barristers,
October 16, 1973, DIAND, Yukon Regional Office, file 801/30-1-19 (ICC Exhibit la, p. 281).

185 Historical search form for block 53, lot 1, Atlin Townsite, Cassiar District, Plan 1294 Except Plan
4257, Land Titles Office, Prince Rupert (ICC Exhibit 10c, p. 1).
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Allard, to allow the church to move onto the reserve from a location within the downtown core of

the town. Antonia Jack recounted the pressure her father encountered:

He went after my dad and he said to my dad, “Can we bring the church down here?”
And my dad said, “No, [ don’t want no church down here. Leave that church up town
where it was. [ don’t want it down here.”

The priest keep talking to my dad, and finally he told my dad my dad was a
real good Catholic. Because I know he used to take us to church, me and my sister.
We used to go with him to church. The priest got a hold of him and he said, “Look,
you’re such a good Catholic. You come to church all the time, you make communion.
Why you don’t want the church to come down here?”

“Well, this is our land, that I don’t want everybody moving in here. This is
ours,” he said. And the priest told him, “Look, don’t you realize what you’re saying
to God? You’re saying no to God. You’re telling God you don’t want his house down
here, down where you are. That’s bad, what you’re doing to God, for you being a
Catholic. That is bad. You’re telling God right to his face you don’t want his church
around.”'®

On January 7, 1961, a meeting was held with members of Atlin Band and departmental
officials to discuss “land matters at Atlin.” Although most of the discussion centred on the six lots
in block 52, the minutes of the meeting also state that one family of band members were living on
lot 1, block 53, which was owned by the Roman Catholic Church.'® Indian Superintendent Grant
wrote that he had discussed the possible purchase of land from the church and thought that the
department would be able to acquire them for a reasonable cost.'® On February 17, 1961, Indian
Superintendent Grant held a meeting with church officials at which it was agreed that the church

would sell the southeast portion of lot 1, block 53 (approximately 100 feet by 200 feet), to the

186 ICC Transcript, May 12, 2004 (ICC Exhibit 5a, pp. 44—45, Antonia Jack).
187 Minutes of January 7, 1961, meeting, W.E. Grant, Indian Superintendent, to Indian Commissioner,
January 12, 1961, DIAND, Yukon Regional Office, file 991/30-19, vol. 2 (ICC Exhibit 1a, p. 197).

188 W.E. Grant, Indian Superintendent, to Indian Commissioner, January 12, 1961, DIAND, Yukon
Regional Office, file 991/30-19, vol. 2 (ICC Exhibit la, p. 198).
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government for the use of the “Indian people of Atlin” for the sum of $100."® On November 22,

1961, the land was officially sold to the department for $100."°

Remaining Lands
Lot 6353 was first leased in 1899 to the British America Corporation for a wharf site at the foot of
Rant Street'' and was first surveyed by T.H. Taylor in 1904."* Little evidence relevant to this lot
is extant in the historical record or within the claim submission other than a chart entitled “Title
Transfers for Blocks 52, 53, and 54. Also Lots 6351, 6352, 6353, and 4357.” This chart notes that
Harper Reed bought the lot in 1952."” The remainder of lots 1 and 2 in block 53, along with
lots 6352 and 4357, are included in the First Nation’s claim. Again, little relevant evidence is found
in the historical record or within the claim submission other than the chart referred to above."*
Block 54 also forms part of the claim. On June 29, 1905, an auction was held to sell the
recently surveyed lands within the Atlin townsite. Block 54, containing about three acres and
occupied by two sawmills, was sold to the Northern Power and Lumber Company.'** Although the

historical documentation suggests that the Northern Power Company owned the property, the first

189 J.L. Coudert, OMI, to W.E. Grant, Indian Superintendent, February 21, 1961, DIAND, Yukon
Regional Office, file 991/30-19, vol. 2 (ICC Exhibit la, p. 211). See also W.E. Grant, Indian Superintendent, to Mr.
Harper Reed, February 20, 1961, no file reference available (ICC Exhibit 1a, p. 210).

190 Indenture between the Catholic Episcopal Corporation of Whitehorse and Her Majesty the Queen,
November 22, 1961, Land Titles Office, Prince Rupert (122/35004) (ICC Exhibit 1a, pp. 230-31).

191 Attachment to letter, J.A. Fraser, Government Agent, to W.S. Gore, Deputy Commissioner of Lands
and Works, August 22, 1902, BCA, GR-0440, file 6092/02 (ICC Exhibit 1a, pp. 24-25).

192 Natural Resources Canada, Plan 51807, CLSR, “Plan of Subdivision of Crown Lands to form an
addition to the Town Plot of Atlin, Cassiar District, B.C.,” surveyed by T.H. Taylor, PLS, September 1904 (ICC
Exhibit 7¢).

193 See TRTFN, “Wenah — A Chronology of the Taku River Tlingit Village Site, Wenah 1898-1997,”
September 1997 (ICC Exhibit 2a, pp. 53-57).

194 See TRTFN, “Wenah — A Chronology of the Taku River Tlingit Village Site, Wenah 1898-1997,”
September 1997 (ICC Exhibit 2a, pp. 53-57).

195 J.A.Fraser, Government Agent, to W.S. Gore, Deputy Commissioner of Lands and Works, August 16,
1905, BCA, GR-0440, file 5874/99 (ICC Exhibit 1a, p. 41).
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land grant from the Crown was issued on June 26, 1926, to Louis Schulz.'”® This block remains in
possession of non-native owners.

It should be noted that the TRTFN’s original claim submission of September 1997 describes
events in the 1980s and 1990s that threatened to deprive the Band of access to the shore of Atlin
Lake."” Evidence at the community session indicated that the TRTFN had smokehouses along the
lakeshore in the northern part of the bay.'”® Furthermore, the lakeshore abutting block 54 was
formerly used by the First Nation for access to the lake, but this access has been cut off by the

present non-native landowner.'”

Creation of IR 10, 1985
On February 14, 1985, Order in Council 1985-472 set apart lots 1, 2, 3, 4, 5, 6, block 52, and lot 1,
parcel A, block 53, as Indian Reserve (IR) 10 for the use and benefit of the Atlin Band of Indians.*”

196 Historical search form for block 54, Atlin Townsite, Cassiar District, Plan 1294, Land Titles Office,
Prince Rupert (ICC Exhibit 10f, p. 1).

197 TRTFN, “Wenah — A Chronology of the Taku River Tlingit Village Site, Wenah 1898-1997,”
September 1997 (ICC Exhibit 2a, pp. 8—11). The events described on these pages explain the Band’s difficulties with
the Atlin Advisory Planning Committee and shore designations as public and commercial without any consultation with
the TRTFN.

198 ICC transcripts, May 12, 2004 (ICC Exhibit 5a, pp. 1415, Jackie Williams).
199 ICC transcripts, May 12, 2004 (ICC Exhibit 5a, p. 77, George Esquiro).
200 Order in Council PC 1985-472, DIAND, Indian Land Registry, Instrument no. 100812, February 14,

1985 (ICC Exhibit 1a, pp. 284-87).






APPENDIX B

SUMMARY OF TITLE TRANSFERS

Date

Block 52
Lots 1,2, 3

Block 52
Lots 4,5, 6

Block 53
Lots 1,2

Block 54

Anaconda
Lot 6351

McDonald Lake
Lot 5484

1899

Brownlee survey
notes unsurveyed
“Indian Village™'

Brownlee survey
notes unsurveyed
“Indian Village”

1904

Taylor survey did
not note “Indian
Village™

Taylor survey did
not note “Indian
Village”

Taylor survey did
not note “Indian
Village”

Taylor survey did
not note “Indian
Village”

Taylor survey did
not note “Indian
Village”

1905

Sale to Northern
Power and Lumber
(auction)®

1916

Set aside as IR 2 by
McKenna-McBride
Commission*

1923

Lot 2: Granted to
Delta Gold Mining
Co.J?

1924

Lot 1: Granted to
Bishop Bunoz, who
sells lot 1, SE
portion,® to RC
church’

1926

Granted to Schulz®

1947

Lot 2: Transferred
to BC?




Date Block 52 Block 52 Block 53 Block 54 Anaconda McDonald Lake
Lots 1,2,3 Lots 4,5, 6 Lots 1,2 Lot 6351 Lot 5484
1949 Lots 4 & 6: Granted
to Peebler'®
Lot 5: Granted to
Ackles; Ackles sells
to Yonaites'!
1950-51 Canada applies to
BC Crown to
purchase lots 2 & 3,
but is refused '’
1952 Granted to Harper
Reed"
1953 Canada reapplies to Canada offers to
purchase lots 1, 2, purchase lots 4, 5,
& 3, but is refused & 6 from Peebler
again' and Yonaites, but
their asking prices
are too high"
1959 Peebler offers to sell
lots 4 & 6 at a high
price, but no
agreement“’
1961 Lot 1: SE portion is Reed sells to
purchased by McKay '8
Canada'’
1962 Exchange for SW quarter section

McDonald Lake SW
quarter section'

(39.2 acres)
surrendered for
block 52, lots 1, 2,
& 3




Date Block 52 Block 52 Block 53 Block 54 Anaconda McDonald Lake
Lots 1,2,3 Lots 4,5, 6 Lots 1,2 Lot 6351 Lot 5484
1963 Lots1,2,& 3 Lot 5: Yonaites sells
transferred from BC to Lemicux?!
to Canada®
1966-85 Multiple sales?
1969 Lots 4 & 6: Canada offers to
Veerman, executrix purchase, but the
of Peebler estate, sale never takes
advises Canada that place*
the estate is willing
to sell the lots®
1970 Lots 4,5, & 6 are
purchased by
Canada®
1973 Canada advises it is
no longer interested
in this lot*
1978 Lot 2: Transferred
to BC Buildings
Corp?’
1985 Lots 1,2, & 3 set Lots 4,5, & 6 set Sale to Norm Vig
apart as IR 10%* apart as IR 10% (Norseman
Adventures)®
1987 Lot 2: Transferred
to the McKenzies®!
As 0f 2004 TRTFN IR 10 TRTFN IR 10 Lot 1, parcel A, is Privately held Held by BC* TRTFN IR 1

part of TRTFN
IR 10

Lot 2 is privately
held
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J. H. Brownlee, Provincial Land Surveyor (PLS), Official “Plan of the Provincial Government Townsite of Atlin, Cassiar
District, B.C.,” October 1899 (ICC Exhibit 7b).

Natural Resources Canada, Plan 51897, Canada Lands Surveys Records (CLSR), “Plan of Subdivision of Crown Lands to form
an addition to the Town Plot of Atlin, Cassiar District, B.C.,” surveyed by T.H. Taylor, PLS, September 1904 (ICC Exhibit
7¢).

J.A. Fraser, Government Agent, to W.S. Gore, Deputy Commissioner of Lands and Works, August 16, 1905, British Columbia
Archives (BCA), GR-0440, file 5874/99 (ICC Exhibit la, p. 41).

“New Reserves: Stikine Agency,” in Royal Commission on Indian Affairs for the Province of British Columbia, Final Report
(Victoria, 1916) (ICC Exhibit 1a, pp. 91-92).

Historical search form for block 53, lot 2, Atlin Townsite, Cassiar District, Plan 1294, Land Titles Office, Prince Rupert (ICC
Exhibit 10e, pp. 1-12).

Historical search form for block 53, lot 1, Atlin Townsite, Cassiar District, Plan 1294 except Plan 4257, Land Titles Office,
Prince Rupert (ICC Exhibit 10c, p. 1).

Historical search form for block 53, lot 1, Atlin Townsite, Cassiar District, Plan 1294 except Plan 4257, Land Titles Office,
Prince Rupert (ICC Exhibit 10c, p. 1).

Historical search form for block 54, Atlin Townsite, Cassiar District, Plan 1294, Land Titles Office, Prince Rupert (ICC
Exhibit 10f, p. 1).

Historical search form for block 53, lot 2, Atlin Townsite, Cassiar District, Plan 1294, Land Titles Office, Prince Rupert (ICC
Exhibit 10e, pp. 1-12).

Historical search form for block 52, lots 4 and 6, Atlin Townsite, Cassiar District, Plan 1294, Land Titles Office, Prince Rupert
(ICC Exhibit 10a, pp. 1-9).

Historical search form for block 52, lot 5, Atlin Townsite, Cassiar District, Plan 1294, Land Titles Office, Prince Rupert (ICC
Exhibit 10b, pp. 1-13).
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18

19

20

21

22

23

24

W.S. Arneil, Indian Commissioner for BC, to Superintendent of Lands, Department of Lands and Forests, November 28, 1950,
DIAND, BC Regional Office, file 991/30-19, vol. 2 (ICC Exhibit 1a, p. 131).

Historical search form for district lot 6351, Cassiar District, Land Titles Office, Prince Rupert (ICC Exhibit 10g, p. 1).

W.S. Arneil, Indian Commissioner for BC, to Superintendent of Lands, Department of Lands and Forests, October 21, 1953,
DIAND, BC Regional Office, file 991/30-19, vol. 2 (ICC Exhibit 1a, p. 134).

R.J. Mercer, Constable, RCMP, to W.S. Arneil, Indian Commissioner for BC, November 13, 1953, DIAND, Yukon Regional
Office, file 991/30-19, vol. 2 (ICC Exhibit 1a, p. 138).

R.R. Peebler to the Indian Superintendent, October 29, 1959, no file reference available (ICC Exhibit 1a, p. 178).

Indenture between the Catholic Episcopal Corporation of Whitehorse and Her Majesty the Queen, November 22, 1961, Land
Titles Office, Prince Rupert (122/35004) (ICC Exhibit 1a, pp. 230-31).

Historical search form for district lot 6351, Cassiar District, Land Titles Office, Prince Rupert (ICC Exhibit 10g, p. 1).
Surrender and affidavits, June 26, 1962, DIAND, Indian Land Registry, Instrument no. 15611 (ICC Exhibit 1a, pp. 240-50).

Provincial Order in Council 2675, October 22, 1963, DIAND, Yukon Regional Office, file 991/30-19, vol. 2 (ICC Exhibit 1a,
pp. 260-61).

Historical search form for block 52, lot 5, Atlin Townsite, Cassiar District, Plan 1294, Land Titles Office, Prince Rupert (ICC
Exhibit 10b, pp. 1-13).

Historical search form for block 54, Atlin Townsite, Cassiar District, Plan 1294, Land Titles Office, Prince Rupert (ICC
Exhibit 10f, p. 1).

Margaret Veerman, Executrix, Estate of Ross R. Peebler, to E.J. Underwood, Superintendent, February 4, 1969, DIAND,
Yukon Regional Office, file 991/30-19, vol. 2 (ICC Exhibit 1a, p. 263).

R. Kohls, Regional Director, Yukon Region, to Messrs. MacDonnell, Graham & Errico, Barristers, October 16, 1973, DIAND,
Yukon Regional Office, file 801/30-1-19 (ICC Exhibit 1a, p. 281).
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32

Historical search form for block 52, lots 4 and 6, Atlin Townsite, Cassiar District, Plan 1294, Land Titles Office, Prince Rupert
(ICC Exhibit 10a, p. 1); historical search form for block 52, lot 5, Atlin Townsite, Cassiar District, Plan 1294, Land Titles
Office, Prince Rupert (ICC Exhibit 10b, p. 1).

R. Kohls, Regional Director, Yukon Region, to Messrs. MacDonnell, Graham & Errico, Barristers, October 16, 1973, DIAND,
Yukon Regional Office, file 801/30-1-19 (ICC Exhibit 1a, p. 281).

Historical search form for block 53, lot 2, Atlin Townsite, Cassiar District, Plan 1294, Land Titles Office, Prince Rupert (ICC
Exhibit 10e, pp. 1-12).

Order in Council PC 1985-472, DIAND, Indian Land Registry, Instrument no. 100812, February 14, 1985 (ICC Exhibit 1a,
pp. 284-87).

Order in Council PC 1985-472, DIAND, Indian Land Registry, Instrument no. 100812, February 14, 1985 (ICC Exhibit 1a,
pp. 284-87).

Historical search form for block 54, Atlin Townsite, Cassiar District, Plan 1294, Land Titles Office, Prince Rupert (ICC
Exhibit 10f, p. 1).

Historical search form for block 53, lot 2, Atlin Townsite, Cassiar District, Plan 1294, Land Titles Office, Prince Rupert (ICC
Exhibit 10e, pp. 1-12).

Historical search form for district lot 6351, Cassiar District, Land Titles Office, Prince Rupert (ICC Exhibit 10g, p. 1).



APPENDIX C

CHRONOLOGY

TAKU RIVER TLINGIT FIRST NATION: WENAH SPECIFIC CLAIM INQUIRY

Planning conference Conference call, January 20, 2004

Community session Atlin, BC, May 12, 2004

The Commission heard evidence from Elders Antonia Jack, George Esquiro, Jackie
Williams, Naomi Mitchum, and John Ward.

Written legal submission

. Written Submissions on Behalf of the Taku River Tlingit First Nation, August 12,
2004
Oral legal submissions Atlin, BC, August 12, 2004

Content of formal record

. the document collection, with annotated index (Exhibit 1)
. Exhibits 2—12 tendered during the inquiry

. transcripts of community session (1 volume) (Exhibit 5a)
. transcript of oral session (1 volume)

The report of the Commission and letter of transmittal to the parties will complete the formal
record of this inquiry.
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