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Ottawa, Ontario / Ottawa (Ontari o)

--- Upon comenci ng on Wednesday, June 23, 2004
at 10: 00 a.m / L'audience débute | e mercredi
23 juin 2004 a 10 h 00

THE COMM SSI ONER: You may
sit down.
PREVI OUSLY SWORN: W LLI AM JOHN HOOPER

THE COWM SSI ONER: M. Caval luzzo.

MR. CAVALLUZZO: M. Conm ssioner,
there is one matter that | would like to clarify
prior to the cross-exam nation of M. Hooper, and
that is, yesterday | was approached by certain
members of the press asking that the Conm ssion
rel ease what is called the SIRC Report, the report
of the Security Intelligence Review Commttee,
respecting the conduct of SIRC relating to
M. Arar.

| was told by the members of the
press that government counsel had stated that the
report had been produced to the Conm ssion and
that, |ike any other report or document submtted
to the Conmm ssion, the Conm ssion could release it
subject to the government's claims of national
security confidentiality.

The press, | think rightfully,
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wondered why the Comm ssion was sitting on this
report and not releasing it.

The reason is that the SIRC Report
has been totally redacted. There is not one |line
in this report which can be released to the
publi c.

To advise the press of the
process, the redacti ons have been done by the
Gover nment of Canada, not by SIRC. The process
t hat we have is that as a public inquiry, we
demand t hat the government produce rel evant
documents. The government will produce those
docunments subject to any clainms or requests for
nati onal security confidentiality and the process
will be that at the appropriate time you, as the
Comm ssi oner, under your ternms of reference, wil
make concl usi ons requesting the requests of the
government in regard to national security
confidentiality.

But the important point that I
want to clarify is that these, once again, are the
redacti ons made by the government. There is
not hi ng, not one line, one word, that this
Comm ssion can rel ease to the public without

violating the | aw.
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THE COWMM SSI ONER: As you poi nt
out, M. Cavalluzzo, in due course within the
process | will then rule on whether or not the
claims for national security confidentiality in
that report, as in all other documents in which
the claims are made, are, in nmy view, valid
claims, and to the extent that | disagree with the
claims for national security confidentiality then
we woul d proceed on that basis.

MR. CAVALLUZZO: That's correct.

THE COMM SSI ONER:  Yes.

MR. CAVALLUZZO: A couple of other
points |I think are very, very important in |ight
of a newspaper report this morning, and that is
this Comm ssion is not bound by anything that any
i nternal government organization does, finds or
concludes. W are not bound by the report of the
SIRC, this docunment which we have unredact ed,
whi ch we have reviewed. W are not bound by their
concl usi ons.

| can assure the public, and | can
assure M. Arar, that we will fully investigate.
We will question strenuously every witness that
has to testify in camera as far as M. Arar's

situation is concerned. That will be done under
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the rules as we have set out in our Rules of
Practice as mandated by the terms of reference.

The only other matter | want to
raise, and | strongly, strongly state, that any
coments, any comments that were made in the press
yest erday about the SIRC Report, that in respect
of those comments absolutely no conclusions should
be drawn regarding those comments. It is for this
Comm ssion to fully investigate the role of SIRC,
the role of the RCMP, and the role of other
government officials as far as they treated
M. Arar, and we will do that to the full ness of
our mandat e.

Thank you.

THE COWMM SSI ONER: Thank you,

M. Cavalluzzo.

M. Wal dman.

MR. WALDMAN: Just two matters
M. Comm ssioner.

First, | just want to tell you
what | am going to be referring to so that we
won't be fumbling around.

M. Caval luzzo, | was handed up
yesterday at the end of the day the redacted

version of the targeting policies. | don't know
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if they should be introduced as well.

MR. CAVALLUZZO: Yes, they shoul d.

MR. WALDMAN: | am going to be
referring to two of them | don't know if you
have them They are | oose papers.

THE COMM SSI ONER: | don't think I
do. Here, a set is comng up

MR. WALDMAN: | will show
M. Caval luzzo which one.

--- Pause

THE COMM SSI ONER: We wi |
enter them

MR. WALDMAN: I n addition to that,
| am going to be --

THE COWM SSIONER:  |'msorry. Do
| have copies of those?

MR. DAVID: M. Comm ssioner,
copies are being made at this very noment, so
within m nutes you will have them

THE COMM SSI ONER: Okay.

MR. WALDMAN: | amnot going to
refer to themuntil |ater on.

THE COMM SSI ONER: Okay. That's
good.

MR. WALDMAN: | am also going to

StenoTran
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be referring to Exhibit 4 and Exhibit 10.
Exhibit 4 is the Canadi an Security Intelligence
Service Policies.

THE COMM SSI ONER: | have it.

MR. WALDMAN: Exhibit 10 is the
Studi es Prepared by CSIS. Then Volumes Il and |11
of our material.

THE COMM SSI ONER: Okay. Thank
you, M. Wal dman.

MR. WALDMAN: There is a
second matter.

M. Joseph is here and he is
counsel for one of the intervenors. He has
various particul ar concerns about one aspect of
t he exam nation, cross-exam nation, racial
profiling. As you are aware, in the ruling you
asked that | be open to having assistance from
ot her counsel, so he was in ny hotel room| ast
ni ght until -- 1 don't want to say how | ate -- and
there were other people there as well.

--- Laughter / Rires

MR. WALDMAN: | would ask if he be
given perm ssion to --

THE COWMM SSI ONER: Absol utely,

yes. Please feel free.

StenoTran
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--- Laughter / Rires

W th that

That's right.

MR. JOSEPH: -- thank you for

t he courtesy.

MR. WAL DMAN: | understand that

he has spoken to M. Cavalluzzo about the

possi bility of making a further noti

participation. |
t hat the fact that
doesn't fully sati

| eave that to him

THE COMM SSI ONER

just wanted to put

on about

you on notice

he has assi sted me today

sfy his concerns,

but | will

Okay.

MR. JOSEPH: At a |l ater date.

THE COMM SSI ONER
MR. WAL DMAN:

start nmy cross-exam nation?

THE COMM SSI ONER

EXAM NATI ON ( Conti nued)

Thank you.
Wth those, may |

Pl ease do.

MR. WALDMAN: M. Hooper, we heard

fromM. M. Elcock, and | think to a small er

limted extent to

you, about the ext

training that CSIS officers go in.

said 14 nont hs - -

| can't remenmber,

StenoTran
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at a certain point the testimnies merge so if |
put some things that M. Elcock said into your
mout h, pl ease forgive me.
Fourteen nonths of training?
MR. HOOPER: Weeks.
MR. WALDMAN: Fourteen weeks?
MR. HOOPER: The induction
training is 14 to 16 weeks, followed -- it is a

five-year probationary period.

MR. WALDMAN: Five year probation.

MR. HOOPER: There are actually

two training sessions that they undertake.

MR. WALDMAN: So it is fair to say

that it is a very extensive training program and
during the five years probation a | ot of officers
don't make it through.

| just want to get to the point

that intelligence officers go through an extensive

training before they become full intelligence
of ficers?

MR. HOOPER: That's correct.

MR. WALDMAN: It is a difficult
task to | earn.

Is that fair? It is not easy to

beconme an intelligence officer?

StenoTran
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MR. HOOPER: | think we provide
good training. It is probably harder to get in
than it is to actually succeed, because |I think we
have sonme very rigorous selection standards,
training standards in place.

We have a vested interest in
seei ng our people succeed because it costs so nmuch
to train them and we make sure that we give them
the training and exposures that they need to
succeed. But it is a long and arduous process
with a number of benchmarks that every
intelligence officer has to succeed in passing
before he or she is considered to be a full
wor king I evel intelligence officer.

MR. WALDMAN: [t's not somet hing
that you could pick up in a matter of a few weeks
to be a good --

MR. HOOPER: No.

MR. WALDMAN: -- to be able to
gather intelligence properly.

s that fair?

MR. HOOPER: No.

MR. WAL DMAN: Officers who do this

type of investigations need to have, | think

M. Elcock said, understandi ng of the cultures and

StenoTran
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the mlieu they are working so as to be able to
properly question people in an appropriate
fashi on.

Is that fair to say?

MR. HOOPER: Yes.

MR. WALDMAN: Is it fair to say
t hat given the nature of the skills of an
intelligence officer that they have a speci al
skill-set that is distinct fromthat of a normal
police officer?

MR. HOOPER: | think fundamentally
in terms of the generic analytical and
investigative skills that you need to have as a
police officer or an intelligence officer there is
a great deal of simlarity. | mean, we are
governed by different |l aws and policies. | nean,
investigative work tends to be investigative work
and anal ytical work tends to be anal ytical work
and there are some nuances to security
intelligence collection or analysis, but they are
not vastly different fromthe --

MR. WALDMAN: Are you saying to me
that | could take a police officer fromany police
force and he could become an conpetent CSIS

officer tomorrow? 1Is that what you just --

StenoTran
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MR. HOOPER: Not tonmorrow.

MR. WALDMAN: How | ong woul d
it take?

MR. HOOPER: | would go back to ny
own experience. | was detachnment police officer
for seven years before | came into the RCMP
Security Service and even with that extensive
i nvestigative background | think it took me a
period -- and the RCMP recognizes at this time, we
had a six-nmonth mentorship program back in those
days, so it would take sone time before I think a
| aw enf orcement officer could be considered to be
an effective intelligence officer.

MR. WALDMAN: Well, yesterday we
spoke about | NSETs and we know that | NSETs are
doing intelligence work. It is the RCMP, but we
al so know from our own experience here we have the
Ottawa police, we also know that the OPP is
i nvol ved because M. Arar's brother was questioned
by an OPP officer who came with a RCMP officer,
and they were asking trying to coll ect
intelligence.

Doesn't it cause you a | ot of
concern that untrained police, Ottawa police and

OPP officers, are gathering intelligence in the

StenoTran
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context of | NSETs?

MR. HOOPER: | don't know t hat
t hese people are untrained. Quite frankly, I
don't know who these people are or what training
t hey m ght have received. That is difficult for
me to comment on, M. WAl dman.

MR. WALDMAN: Woul d you feel
confortable if an Ottawa police officer were taken
and wi t hout any specific intelligence training
were sent out to gather intelligence?

MR. HOOPER: | guess it would
depend on the circunmstances. It wouldn't cause me
any great concern.

MR. WALDMAN: It wouldn't cause
you any concern. But you just told us that it
t ook you six months of mentoring after you became
a police officer to be an effective intelligence
officer. I was asking you if a police officer went
out and started gathering intelligence without any
training and you are telling me it wouldn't cause
you any concern?

MR. HOOPER: That officer m ght
not be as effective as he mght be if it were
exposed to specific training, but I don't know

t hat that was the case in the specific instance

StenoTran
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that you are referring to.

MR. WALDMAN: We don't obviously
know because we don't have access. W know some
t hi ngs based on what we have been told by people
in the comunity about experiences of individuals
who nmet with people fromthese I NSET forces who
told themthey had just got seconded from Custons
and ot her places a brief period before without any
training.

| f that were true, would that
cause you concern?

MR. HOOPER: It wouldn't cause ne
undue concern. | mean, as experienced police
officers that doesn't preclude your having worked
within different communities and it certainly
doesn't preclude you from having acquired basic
investigative skills and techni ques.

The question comes down to me,
it is a degree of effectiveness nmore than
anyt hi ng el se.

MR. WALDMAN: [|f the people
t hemsel ves acknowl edge that they didn't have any
expertise or understanding of the communities,
woul d t hat cause you concern?

MR. HOOPER: It would be ideal if

StenoTran
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t hey had experience with the community.

MR. WALDMAN: But would it cause
you concern if they didn't?

MR. HOOPER: | think | have
answered that. It wouldn't cause me undue
concern. Again, it comes down to a matter of
effectiveness rather than --

MR. WALDMAN: How reliable would
t he concl usions be, let's say an OPP officer who
had no intelligence -- and M. Conmm ssi oner you
are going to have to forgive me a bit because we
will be able to, if it becomes relevant, adduce
evidence to establish that these --

THE COWMM SSI ONER:  No. |'m not --
take your time.

MR. WALDMAN: Okay.

| f an OPP officer or an Ottawa
police officer who had no training went in and
tried to interview a person fromthe Muslim
comunity and attenmpted to gather intelligence
about his beliefs in order to determ ne whether he
was a possible threat, how reliable do you think
t hat evi dence woul d be?

MR. HOOPER: Again, this is an

area of some difficulty for me because | don't

StenoTran
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know what the purpose of the interview was. |
don't know that | NSET officers typically go out
and conduct interviews with the intention of
determ ni ng whether the interviewee is a threat to
the security of Canada.

| think it is nore |likely that
they interview people to determ ne what they nmay
know about a threat to the security of Canada.

But again, without know ng the
specific circunmstances, what | am prepared to say
is that I think having sonme know edge of the
t hreat dynam c and the threat mlieu makes you
nore effective.

MR. WALDMAN: And makes the
information more reliable.

MR. HOOPER: | woul d say, yes.

MR. WALDMAN: Don't you think this
is work that would more effectively be done by
CSI S as opposed to the RCMP and the Ottawa police?

MR. HOOPER: To be perfectly
frank, |1 don't have any difficulty with the work
t hat | NSET has been doing in the national security
domain, and | have worked very closely with one of
the INSETs. | think there is a great degree of

consul tation that goes on between | NSETs and our

StenoTran
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service. W do have a seconded officer there who
is there for a reason, because he or she does have
some knowl edge of the threat mlieu.

Personally, | don't see a great
problemwi th this.

MR. WALDMAN: | can tell you that
the community has a | ot of concern about | NSET
officers who don't have any know edge and
under st andi ng of the Muslimcommunity going out
and questioning peopl e about matters related to
t hemsel ves and to their communities and their
religious beliefs.

Can you understand that concern?

MR. HOOPER: Certainly.

MR. WALDMAN: | want to nmove on,
but I just want to clarify one |ast thing.

What is the purpose of I NSET? |
don't think we ever fully understood that.

MR. HOOPER: The purpose of | NSET,
first of all, it is designed principally to assi st
the RCMP in fulfilling its mandate within the
nati onal security domain, particularly as regards
nati onal security offences.

| think I NSETs al so took caref ul

cogni zance of the fact that for themto be as
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effective as they can be in fulfilling that
mandat e, they needed to engage a wi de array of
partnerships.

In the case of the | arge
metropolitan areas where they do exist, that means
bringing in officers fromregional police
departments, municipal PDs, whatever provincial
police authorities exist, custonms officials,

imm gration officials and the |ike.

What it does is it integrates an
array of skillsets to assist |aw enforcement in
fulfilling its mandate as regards nati onal
security.

MR. WALDMAN: M. Comm ssi oner and
M. Caval luzzo, | amnot going to go any further
with this witness on that. | fear if | started to
ask any more questions, it is just going to result
in objections.

| want to put the Conmm ssion on
notice that M. Arar is very concerned about the
| NSETs, about the structure, the training of the
officers who are involved in the I NSETs and
intelligence matters. | would hope that this wil
be a matter that the Comm ssion and M. Cavalluzzo

wi Il pursue in camera and hopefully in public

StenoTran
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af t erwards.
THE COWMM SSI ONER: After the
ruling, yes.

Certainly | think that is an

area --
M. Caval luzzo?
MR. CAVALLUZZO: | can assure
M. Wal dman that we will be doing that in canera.
As well, we will be dealing with that situation of

| NSETs extensively with M. Loeppky next week in
public. So you will have the opportunity to ask
t he Deputy Conmm ssioner of the RCMP questions on
t he | NSETs.

As M. Hooper said yesterday, the
RCMP is primarily responsi ble for those | NSETs,
and he will be here testifying.

MR. WALDMAN: All right. 1 am
going to nove on to another area.

M. Arar's case highlights the
dangers of sharing information in the context of
foreign arrangenents. We know that Prime M nister
Martin went to Mexico to meet with President Bush
and, despite signing an agreement to regul ate
informati on-sharing to sone extent, M. Bush made

it clear that he still reserved the right to
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deport Canadians to third countries, again.

What steps has CSIS taken, after
the Arar case, to ensure the safety of Canadi ans
when we share information with the United States?

MR. HOOPER: | would revert to --
not that I amrelying on the testimny of
M. Elcock, but there wouldn't be a wide
di vergence in his views and my views on this
subj ect.

How we manage t he exchange of
information with U . S. authorities is in accordance
with the same guidelines that we manage exchanges
of information with anybody el se. These exchanges
are done in the national security interests of
Canada and with due regard to the possible
consequences of that particul ar piece of
informati on-sharing. Whether that has to do with
potential for identification of CSIS assets, human
sources, or Government of Canada security assets,
these things are all wei ghed when the disclosure
is contenpl ated, whether it is with the U. S. or
with any ot her country.

| think, in direct response to
your question, M. Waldman, prior to whatever

M. Bush and M. Martin discussed in Mexico, we

StenoTran
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had a rigorous set of guidelines regarding the
exchange of information with foreign governments
and security intelligence agencies thereof.

We haven't done anything apart
from perhaps extending more careful consideration.
In terms of new policies or guidelines, we haven't
drafted any.

MR. WALDMAN: Just to clarify,
there are no new guidelines after M. Arar's
arrest.

MR. HOOPER: No, sir.

MR. WALDMAN: Did | understand you
to say about your being nore careful?

| don't want to put words in your
mout h, but | thought that is what you said right
at the end. There are no new gui delines, but you
are giving more careful consideration. That is
what you said.

MR. HOOPER: | think the whole
i ssue -- post 9/11 the issue of rendition has
per haps caused us to carefully contenplate how we
share intelligence with a wide array of countries.

MR. WALDMAN: So the issue of
rendition is a factor that you take into account

when you share information.
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MR. HOOPER: Yes.

MR. WALDMAN: Did you take it into
account in M. Arar's case?

MR. HOOPER: That makes a
presunption, sir.

MR. WAL DMAN: That's fine.

M. Comm ssioner, | know we tal ked
about the SIRC reports. | amnot going to bring
up the Sivakumar case. | amjust going to very

briefly talk about the Goven case, because t hat
was the one that dealt with menbership. | amjust
going to ask about the issue of whether M. Hooper
is aware of the recommendati ons that were nmade by
the SIRC in Goven and whet her steps were taken to
i mpl ement them

He did testify that he was

extensively connected with SIRC over a | ong period

of time.

THE COWMM SSI ONER: \What page is
t hat at?

MR. WALDMAN: | forgot that | was
going to refer briefly toit. That is in Volune

1. The Goven case starts at page 186.
THE COMM SSI ONER: And t he

reconmendati ons were right at the end, if |
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© 00 N oo o B~ wWw N P

T N T S T T T N T e e e e e e S S S S
gag A W N P O © 0o N oo 0o M W N+ O

532

recal | .

MR. WALDMAN: Yes.

| just want to know if you are
famliar with the Goven case.

MR. HOOPER: Yes, | am

MS Mcl SAAC. Excuse me. Could you
wait just a moment until we get the book, please.

MR. BAXTER: What is the page?

MR. WALDMAN: |t starts at page
186.

| think at 211 he tal ks about
member shi p, and 212.

THE COMM SSI ONER: Coul d | ask
you, M. Waldman: You are referring to Volume |
of the materials for cross-exam nation?

MR. WALDMAN: Yes, Volune |I. The
Goven report starts at 186, but he tal ks about
member ship at 211 and 212. He tal ks about his
assessnment of M. Goven and then about the
interview process.

M. Rae was critical of CSIS
under st andi ng of membership and said that it was
t oo broad.

Are you aware of M. Rae's

position?
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MR. HOOPER: | certainly am yes.

MR. WALDMAN: Did CSIS change its
policies with respect to this issue of menbership
as a result of the SIRC report?

MR. HOOPER: We really don't have
policy that addresses menbership in a terrori st
organi zation. There is no service policy that
says for a person to be identified as a menmber of
a terrorist organi zation these el ements nust be
present.

MR. WALDMAN: Did SIRC make any
changes with respect to how it assessed menbership
as a result of M. Rae's recomendati ons?

MR. HOOPER: Did CSI'S make any
changes?

MR. WALDMAN: Sorry, CSIS.

MR. HOOPER: Not to my know edge,
no.

MR. WALDMAN: M. Rae made these
recommendati ons, and we understood that CSIS
respects SIRC. Why didn't CSIS take acti on based
upon M. Rae's recomendati ons?

MR. HOOPER: | can't answer that
guestion, M. Wal dman.

MR. WALDMAN: Is that --
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MR. HOOPER: That's not a national
security objection.

MR. WALDMAN: You don't know.

MR. HOOPER: We didn't have policy
in the first instance.

| m ght add, in the case of sone
terrorist organizations, menmbership is very
difficult to establish under any circumstances. |
think in virtually every organization -- and this
is particularly true in the terrorismdomin --
member ship can be at times a very amorphous
concept; at other times it is very clearly
identifiable.

| don't know that one could draft
policy around what constitutes menbership that
woul d cover a wi de array of organi zations that the
service investigates, whether they are hostile
intelligence services or a terrorist organization.

MR. WALDMAN: M. Rae quoted what
you said and said that the service witness said
t hat membership is:

" "more and nmore an

amor phous concept' in which
various criteria would be

applied in distinguishing
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bet ween passi ve synpat hy and
the |l evel of active support
t hat would lead to a
conclusion of "~nmembership'.”
So it would seemthat there are
criteria that are used.

He then went on to say:
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CSI' S had found that
SI RC di sagr eed.

"The difficulty with this
line of approach is that it
casts a very wi de net, and

t hat a great many peopl e who
are politically active

Kurdi sh nationalists, who are

peaceful, | aw abi di ng and
non-violent, will be | abelled
as ‘terrorists'. In ny view,

this is exactly what has
happened in the case of

M. Goven. He has been
unfairly | abelled. He is not
a menmber of a terrorist

organi zation."

This was a SIRC report in which
M. Goven was a nmenber and

Is that correct?
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MR. HOOPER: That is correct,
al though I think the conclusion that M. Goven was
not a member of a terrorist organization comes
back to M. Rae's opinion that the PKK was not a
terrorist organization; hence M. Goven coul dn't
be a member of a terrorist organization.
So there is a nuance there.
MR. WALDMAN: He went on to say on
the same page 212:
"Nor is a sinple assertion by
a human source that someone
else is a nenber of the PKK a
"fact'. It is an expression
of opinion fromwi thin a
bel eaguered community where
rumour and gossip inevitably
feed on each other. Soneone
could well have a persona
grudge, and knowi ng how
damagi ng such an opi ni on
could be when given to CSIS
(usually for money). It is
difficult to see how much
stock can be placed on that

kind of '"information'.
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MR. HOOPER: | would agree with
that, and the service conports itself accordingly.
We do not take one piece of information and from
t hat concl ude member shi p.

| think M. Elcock's testimny
spoke to our analysis of bits of intelligence that
come together to present a picture and which may
| ead to conclusions being drawn.

| can't tell you that the service
woul d never conclude on the basis of one human
source report or one piece of open information or
one intercept that a person is or is not a menber
of a terrorist organization.

So my views on that whole issue
are in direct accord with M. Rae's.

MR. WALDMAN: On page 216 of the
report M. Rae says:

"If a person is determned to
be a member of a terrorist
organi zati on but poses no
threat, then this indicates

t hat the provisions are being
m sinterpreted. |If the
person poses no threat, the

person i s not a menber
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because nenmber should be read
to cover only those who do
pose a threat, in the sense
that a person actively and
knowi ngly participates --
directly or as a conspirator
or aider and abettor..."

And that would I think include
fundrai sing and other activities.

Woul d you agree with that?

MR. HOOPER: | think M. Rae and
m ght have a di sagreement on that one. To
conclude that somebody nmay be a nmenmber of a
terrorist organization and not present a threat is
a bit of a stretch for nme to accept.

MR. WALDMAN: | don't think that
is what he said. | think what he really said
there is that if a person is not a threat he is
not a member:

" because menmber should be
read to cover only those who
do pose a threat, in the
sense that [the person]

actively and knowi ngly

participates -- directly or
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as a conspirator or aider and
abettor..."
in aterrorist organization."”

Do you agree with that?

" member should be read to

cover only those who do pose
a threat, in the sense that
t he person actively and
knowi ngly participates --
directly or as a conspirator
or aider and abettor..."

So it covers conspirators, which
woul d be sl eeper cells, | suppose; and aiders and
abetters, which would cover people who raise
noney.

So it is pretty broad still.

Woul d you agree with that definition?

MR. HOOPER: No, | don't. That is
to me, to draw an analogy -- and | don't mean to
be flippant here, but it is |like saying you are
only a menber of the Hell's Angels if you drink
beer at the clubhouse. You are either a nmenmber of
a terrorist organi zation or you are not --

member ship being a very difficult status to

ascertain.
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| have a great deal of difficulty
drawing a |ine between menmbers who are active or
who are inactive, and menbers of an organi zation
shoul d only be adjudged menbers if they pose a
threat. | don't see any necessary |inkage between
one or the other.

| do accept that M. Rae has an
argument that he has clearly articul ated, but it
doesn't resonate with my experience as an
intelligence officer.

MR. WALDMAN: M. Rae said there
are criteria that you have. That was back in the
first section that | quoted, that you have
criteri a.

He said on page 211 to 212:

" "more and nmore an
amor phous concept' in which
various criteria would be
applied in distinguishing
bet ween passi ve synpat hy and
the | evel of active
support "
Coul d you tell us what those

criteria are? What are the criteria that you use

to distinguish between passive synmpathy -- given
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that this is a very fine line, how would you nake
t he distinction?

Obvi ously this is the highly
rel evant issue of targeting we are going to cone
to.

MS Ml SAAC:. M. Chairman, could
| please rem nd everyone that the question that
M. Rae was addressing was the meani ng of
membership in the I nm gration Act and the question
of what constituted menbership for the purposes of
whet her or not a person could obtain either
Canadi an citizenship or |anded i nm grant status.
What he is tal king about is the criteria relating
to that interpretation of that particul ar statute,
which is not something that is of issue before the
Tri bunal today.

THE COMM SSI ONER: | am sati sfied
that it is a relevant |line of questioning. |
think if you want to pursue it when it is your
opportunity to ask the witness, then you nmay do
SoO.

Pl ease proceed, M. Wal dman.

MR. WALDMAN: Could you tell wus
what the criteria you have bet ween passive

synpat hy and menbershi p?
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MR. HOOPER: | would add to
Ms Mclsaac's interjection that that evidence was
adduced with specific reference to the PKK, which
was the organi zation at issue in the Goven case.

I n that instance, passive synmpathy
woul d i nclude things |ike participating in
denmonstrations organized by a front group that had
PKK |'i nkages. So a person may or may not know
t hat he woul d be participating in a protest or
denonstration in association with the PKK

In terms of active support, the
PKK, particularly in Toronto, had some
organi zations that were wi dely known in the
community, notw thstanding the fact that they
didn't have a banner out front of the buil ding
saying that this is a PKK organi zation. It was
wi dely understood in the comunity that they were
PKK facilities.

An active supporter m ght be
somebody who woul d attend neetings at those
facilities, who would interact with other known
PKK members, who woul d knowi ngly give nmoney to PKK
initiatives.

And then there is another |evel

whi ch woul d be say a PKK operative, which would be
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sonmebody who was prepared to undertake an act of
serious violence on behalf of the PKK, who was
known to do that either in Canada or el sewhere.

So there is sympathy, there is
affiliation, there is activismand then there is
actual operatives in that instance.

MR. WALDMAN: There was one
security certificate issued agai nst a PKK nmenber.
Am | correct?

MR. HOOPER: | don't think it was
a security certificate. It was what was the old
section under the previous Imm gration Act. |
don't recall --

MR. WALDMAN: Seventy-one -- a
40.1 certificate?

MR. HOOPER: No, | don't believe
we have ever had 40.1 certificates agai nst PKK
officers. PKK officers have been deemed
i nadm ssi bl e cl asses and renmoved from Canada, but
not under 40.1 certificates, to the best of ny
know edge.

MR. WALDMAN: That's fine. It is
not really rel evant.

Let me see if | understand you.

You have given us different |evels.
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There i s passive synpat hy, and
t hat woul d be someone who attended denonstrations
but who you couldn't conclude was know ngly
supporting. Then synpathizers are peopl e who
m ght go to cafes or the other places that you
beli eve were PKK fronts.

Then where do you draw the |ine
bet ween synpat hi zers and acti vists?

MR. HOOPER: | guess it conmes down
to what particular role an individual would play
in that instance. |If a person had a range of
contacts among known PKK menbers, other known PKK
members; if the preponderance of contacts that
t hat individual had were known to be other PKK
members; if the individual regularly attended
meetings with other known PKK activists; and if
t hat person assumed a | eadership role or dom nant
role within that particular target community.

| think that distinguishes
somebody who m ght be a synpathizer versus an
activist or an affiliate.

These are all very nebul ous terns.
| appreciate that. And they are specific to the
PKK. It would be very difficult to draw

i nferences or make concl usi ons about what
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informati on we adduced as constituting menbership
or activismon behalf of the PKK and overl ay that
t enpl ate on another terrorist organization.

This is why you won't see these
terms codified in our policy, because | don't
think it is possible to wite policy that would
cover the array of targets that we | ook at.

MR. WALDMAN: For al -Qaeda it
woul d be a totally different --

MR. HOOPER: | am |l aughing at that
guestion, not because it is a funny question but
because | think al-Qaeda nmore than any ot her
organi zation is anomalous in the extreme. When we
first started | ooking at al-Qaeda as an
organi zation, one of the first things we
| earned -- and if you go back to the first attack
on the World Trade Center in 1993, | think the
perpetrators of that act were of seven different
nationalities. So you couldn't even cut al-Qaeda
in terms of national grounds.

They had a nunber of
characteristics in common, but the usual
i ndi cators of menbership that you m ght use in say
terrorist organization X just did not fit in the

case of al - Qaeda.
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We adopted a conscious deci sion
early on in our investigation of al-Qaeda that as
it related to its presence in Canada, we woul d not
say that this guy is a nmember of the Algerian FIS
or the Algerian Gl A or the Libyan Islam c Fighting
Group, or any of the constituents that were
captured under the general rubric of Islamc
terrorism because when these people arrived in
Canada they didn't follow the rules of menmbership.

As we saw in the first World Trade
Center attack, seven guys of seven different
nationalities. They weren't operating as menbers
of the Egyptian Al-Gama'a al-1slam yya or Al-Jihad
or Vanguards of Conquest. They were a bunch of
guys who got to know each other by virtue of
comon training, comon experiences in Jihad in
Bosni a, Chechnya and Afghani stan who ended up in
the same place at the sanme time and foll owed the
same religious doctrine.

But in terns of al-Qaeda,
membership, as it relates to its presence in
Canada, is very, very difficult to establish

If you are in Algeria or if you
are in Libya or if you are in Morocco or some

ot her place where there are high concentrations
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and nmore wel |l -defined organi zati onal structures,
you m ght be able to better define membership.

But in Canada, in the North American context, in
most instances it is very difficult to establish.

MR. WALDMAN: Then how do you
establish it?

| amthinking as a | awyer now.
Forgive me, maybe | shouldn't. Maybe |I should
think as an intelligence officer, but |I haven't
got the 14 weeks training. So | amgoing to have
torely on nmy | egal training.

The probl em we have here is you
call people menbers but you are not able to give
us any sense of what it means to be a member or
how you deci de whet her someone is a menber or not.
So | guess you need to help us a bit so that we
can understand how it is that you reached the
conclusion that soneone is a nmember of al-Qaeda.

MR. HOOPER: | m ght start by
bringing a little bit nore precision to what I
have just sai d.

| think | said in ny testinony
yesterday that al-Qaeda is an unmbrella
organi zation with a nunber of constituents

underneath it. We have tal ked about some of them
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Al -Gama' a al -Islam yya, al-Jihad. | could
enunerate several, but the point being that

al - Qaeda i s best viewed as an unbrella that has a
number of conposite groups underneath it.

When somebody is tal ked about in
our | exicon as being a menber of al-Qaeda, what we
mean is that there are indicators that he trained
in Bosnia, or I"msorry trained in Afghani st an,
and may have fought in Jihad, whether that was
Bosni a, Chechnya or Afghani stan or el sewhere.

MR. WALDMAN: Go sl ower. So
i ndi cator number 1 is --

MR. HOOPER: Don't call them
i ndi cat or number 1.

MR. WALDMAN: No, | am not
prioritizing it. You are just speaking fast and
amtrying to write this down.

So the first indicator is training
in Bosnia --

MR. HOOPER: Training in
Af ghani st an.

MR. WALDMAN: Training in
Af ghani st an.

MR. HOOPER: For exanple, if they

trained in Afghani stan in camps that were known to
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be run by al-Qaeda, if a guy has undertaken
training there, that m ght be an indicator.

MR. WALDMAN: Okay.

MR. HOOPER: |If he presents a
travel pattern that we establish that takes himto
pl aces that are known to be venues of al -Qaeda
activism that m ght be another indicator.

I n a Canadi an context, range of
contacts, the quality of the contacts he has.

MR. WALDMAN: What do you nean by
"quality"?

MR. HOOPER: Again, incidental
contact, regular contact, frequent contact, and
preponderance of the kinds of contacts that he
has.

MR. WALDMAN: You sai d Chechnya,
Bosnia; fighting there in Chechnya and Bosni a?

MR. HOOPER: Bosnia, Chechnya and
Af ghani st an.

MR. WALDMAN: One is training in
Af ghani stan and the other would be fighting in
Bosnia or in Chechnya?

MR. HOOPER: Yes.

None of these indicators in and of

themsel ves really allow a judgnent as to
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member shi p, but again that is why I amcalling
t hem indicators.

MR. WALDMAN: | wunderstand. |
appreciate this, and | really appreciate your
testimony. It is helping me a lot to understand
this.

MR. HOOPER: You may have, if |
can add to that --

MR. WALDMAN: I f there are other
i ndi cators, that would be hel pful.

MR. HOOPER: Information from our
usual array of sources, whether they are donmestic.
We may receive information from say, |Imm gration
Canada.

|f a person arrives in Canada and
makes adm ssions at port of entry and says | was a
member of the Armed |Islam c Group when | resided
in Algeria, that m ght be something that we would
take into consideration.

O if he arrives in Canada as a
refugee and says | am seeking refugee because | am
a member of the Egyptian al-Jihad, that would be
somet hing to consi der.

We may have information from

international sources fromforeign intelligence
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services that provide additional clues as to
whet her or not a person may be affiliated with
al - Qaeda general ly speaking or one of the
constituent groups that are captured under the
al - Qaeda unbrell a.

Then, we would prefer to make our
own observations before accepting this as given,
because again going back to M. Elcock's
testimony, intelligence officers next to defence
| awyers are probably the most sceptical human
bei ngs on the face of the earth. W like to
observe a person's comportment in Canada, even
with all of those indicators, before we nmake an
i ndependent judgment as to whether or not a person
m ght be an al - Qaeda synpat hi zer, an al - Qaeda
operative, an al-Qaeda activist, an al-Qaeda
facilitator.

There is a whol e bunch of stuff
t hat goes into what you would |like to cal
"menber ship".

MR. WALDMAN: | assume that with
al - Qaeda there are other factors that are rel evant
too: religion. |Is that -- do you know of any
al - Qaeda operatives who are not Musli nf?

MR. HOOPER: | don't personally
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know any.

MR. WALDMAN: So that would be a
factor?

MR. HOOPER: |s sonebody a Sunn
Muslin? | appreciate that nost of the menbers of
al - Qaeda -- and | have just stated | don't know
any menbers of al-Qaeda or its constituents that
aren't Muslim-- but | can't say that in ny
experience | have ever asked the question, "Are
you a Sunni Muslinm?" in trying to establish
whet her sonmebody is -- | take that as a given.

MR. WALDMAN: Would it surprise
you i f some of the investigators are going into
the community and are asking those questi ons and
al so asking questi ons about how often peopl e pray
and how many times a day they pray?

MR. HOOPER: Would it surprise me?

MR. WALDMAN:  Yes.

MR. HOOPER: | have been a | aw
enforcement officer and a security intelligence
officer for 30 years, there is very little that
surprises me any nore.

MR. WALDMAN: Do you think it is
rel evant how often a person prays as to whether he

is an al - Qaeda operative?
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MR. HOOPER: My own belief and the
belief of the officers that work for me is that
pi ous Muslims pray frequently. That says nothing
about whether or not they are a member of a
terrorist organization.

MR. WALDMAN: Do you personally
believe it is appropriate for officers to go out
and ask questions of individuals about how often
they pray in order to ascertain whether or not
t hey pose a threat to the security of Canada?

MR. HOOPER: Do | think it is
appropriate? If | were giving guidance to ny
people in terms of how them comport thensel ves
when conducting interviews, that is not a question
that | would recommend be asked.

MR. WALDMAN: Don't you think
it is almost counterproductive to ask such a
guestion in ternms of trying to open up a dial ogue
with a person?

MR. HOOPER: From my own
experience in dealing with members of the
comunity, | think it would be viewed as
of fensi ve.

MR. WALDMAN: Thank you.

So you have given us a whol e
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series of indicators. So, in your view, being a
pious Muslim is that an indicator?

MR. HOOPER: No.

MR. WALDMAN: Thank you.

I n your view, you gave us sone
yesterday -- as well | think you were talking in
general -- educated, mobile, conputer literate.

Are those factors you | ook at
as wel | ?

MR. HOOPER: No. In enumerating
t hose features my point was, in earlier testinony,
to speak to the difficulty in countering the
threat. You are dealing with smart guys. You are
dealing with --

MR. WALDMAN: Just so that we are
not accused of being sexist, are they all nmen, as
far as you know? Because you are referring only
to men, | just wanted to be clear on that point?

MR. HOOPER: | know that Hamas and
Pal estinian Islam c Ji had, for exanple, have used
femal e suicide bombers. Whether that makes them
members of Hamas or PIJ | really wouldn't say, but
predom nantly they are mal e.

MR. WALDMAN: Thank you. Go

ahead. [|'msorry to interrupt you?
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MR. HOOPER: That is fine.

MR. WALDMAN: So you were talKking
about educated, literate and conputer literate?

MR. HOOPER: Yes. Speaking to the
difficulty of penetrating the target more than
to -- well, I wasn't speaking of menbership in
t hat context.

MR. WALDMAN: So the fact that
someone was an engineer isn't, in your view, a
rel evant factor to determ nation of their being a
menber of al-Qaeda?

MR. HOOPER: No.

MR. WALDMAN: Or a
t el ecommuni cati ons engi neer?

MR. HOOPER: No. Although if a
member of al-Qaeda or somebody that | suspected
was a menber of al-Qaeda, or a constituent group
of al - Qaeda, and he had those particular skills,
it would worry me nore than a person who was a
school teacher, for exanple, not that there is
anything wwong with school teachers.

--- Laughter / Rires

MR. WALDMAN: Okay. Are some of

the indicators more inportant than others? |Is

Af ghani stan -- is that a precondition of going to
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Af ghani st an?

MR. HOOPER: It is not a
precondition. As a matter of fact, since
interventions in Afghani stan there have been
i ndi cati ons that al-Qaeda is moving training bases
to other locales so it is not a necessary
i ngredi ent .

But if somebody had travelled to
Af ghani stan and had attended one of the canps that
was known to train al-Qaeda operatives, that would
be a very solid indicator.

For example, if somebody went to
Cal den Camp or the Darunta Camp in Afghanistan, we
know t hose to be al -Qaeda canmps. |If they attended
them for three months that would raise some fl ags
for us. So it is a strong indicator.

MR. WALDMAN: Would that be
enough -- I"msort of nmoving around here, but
woul d that be enough to get the person into sone
form of targeting?

MR. HOOPER: Again, you would have
to make judgments as to the reliability. But if
it were established that sonebody had attended one
of those al-Qaeda training canmps, that for me

woul d constitute reasonabl e grounds to suspect and
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start a | ow-1evel investigation.

MR. WALDMAN: The travel pattern,
are their certain countries that are nore rel evant
t han ot hers?

Is the United States an indicator?
| s Europe an indicator? Are there certain parts
of the world that are nmore inportant than others
in terms of travel plans?

MR. HOOPER: There are. There are
known infiltration routes into Afghanistan that we
have established through observati ons of al - Qaeda
activists. So yes, sonme are nore inmportant than
others. |If a person has indications of regul ar
travel to and from Paki stan, Georgia, some of the
central Asian republics, the Emrates, places |like
that, if the patterns are regular and established,
that is an indicator. It m ght not be a
particularly strong indicator, but it is a
suggestion that we m ght want to look a little
bit cl oser.

MR. WALDMAN: Are there sone
countries that are |ike more inportant than
ot hers?

| s Europe | ess significant than

Asi a?
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MR. HOOPER: | guess you woul d
have to consider that in ternms of time and pl ace.

Europe is not as inportant as
Central Asia, for exanple, but there was a tine
when the conflict was raging in The Bal kans where
one of the infiltration routes used by activists
going in to fight Jihad in Bosnia would enter
t hrough split via Mlan. So if you saw those
i ndi cators appearing at a certain tinme in history
you m ght pay attention to that.

MR. WALDMAN: But Pakistan woul d
be --

MR. HOOPER: Pakistan definitely,
because you can get into Afghanistan with relative
ease from Paki st an.

MR. WALDMAN: You said the quality
of the contacts. So how often you nmeet with
someone who you believe or know to be an al - Qaeda
operative and how | ong the meetings take pl ace,
what happens during the neetings, that kind of
t hi ng?

MR. HOOPER: That is an indicator.
| would also add to that preponderance of
contacts. Again, you know, if sonebody gives a

sufficient nunber of indicators that causes us to
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achieve a threshold of reasonable grounds to
suspect, we will make our own observations and use
various techni ques, and if we conclude that not
only does an individual associate with other
peopl e we believe to be menbers of al -Qaeda
broadly writ, but he associates with these people
al most to the exclusion of anyone else, that is a
good i ndi cator.

Does a person use security
consciousness? |s a person security conscious
when he is going to meet these people. [Is he
furtive? Does he engage in counter-surveillance?
These are all things you have to consi der.

And every case is different. You
can't have a cal culus that runs along "X" and "Y"
axis and say that if he meets this point on the
line of regression he is a menber. There is sone
art and there is some judgment to all of this.

MR. WALDMAN: Wbul d the fact that
someone suddenly left the country be a relevant --
cause you concern?

MR. HOOPER: |f sonebody suddenly
| eft the country?

MR. WALDMAN: Left Canada with his

famly. Would that be something that m ght be an
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i ndi cator to you?

MR. HOOPER: |f sonebody suddenly
| eft Canada at seven o'clock on the norning of
September 11, 2001 and we believed that he was a
member of al -Qaeda, that m ght be of some
significance to us. But entering or |eaving the
country in and of itself doesn't permt --

MR. WALDMAN: Packing up and
| eavi ng permanently in other words?

MR. HOOPER: No. A |ot of people
pack up and | eave the country.

MR. WALDMAN: Okay. |[I'mgoing to
move on to another area.

M. Elcock was asked about the DoS
report. | prom se you |l amnot going to go
t hrough all the questions about whether Syria
engages in torture that I did with M. Elcock, but
do you find the DoS reports on human rights
generally to be credible?

MR. HOOPER: | consider the source
to be generally credible.

MR. WALDMAN: Yes. Okay.

"' mgoing to ask you to go to
Exhi bit 10, which is your -- these are studies

prepared --
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--- Pause

MR. WALDMAN: | want you to go to
Tab 1, the Syria country profile.

' mgoing to read to you what they

say at the bottom of the page about the judicial

systent?

MR. HOOPER: |'msorry. MWhich
page?

MR. WALDMAN: Page 8. There are a
bunch of unnumbered pages and then -- actually,

the first numbered page i s page 8.
MR. HOOPER: Ri ght.
MR. WALDMAN: |t says "Government"
and then at the bottomit says "Judicial systent
Thi s document says:
"I n addition to the mlitary
courts reserved for arnmed
forces personnel, the
Syrian..."
So it says:
"“...the mlitary courts
reserved for armed force
personnel, the Syrian

judicial systemincludes

courts of general
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jurisdiction and
adm ni strative courts.™
And it goes on to describe the
courts without any criticismat all.
| would |ike you to go to the
Department of State report which is found in
Volume |1, page 55.
--- Pause
MR. WALDMAN: | just heard a crash
and wanted to make sure ny friends are all right.
Do you have that on page 55 of
Vol ume |17
MR. HOOPER: Yes.
MR. WALDMAN: It says "Denial of
public trial™".
"The Constitution provides
for an i ndependent judiciary,
but the two exceptional
courts dealing with cases of
al |l eged national security
vi ol ati ons are not
i ndependent of executive
branch control. The regul ar
court systemgenerally

di spl ays consi derabl e
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i ndependence [in civil

cases], although political
connections and bri bery at
times influence verdicts."

goi ng down two nore

"Mlitary courts have the
authority to try civilians as

well as mlitary personnel."

So woul d you not agree with ne

t hat the description

in the CSIS docunment is

conpletely inconsistent with the Department of

State report in ternms of its description of the

judicial systen®?

MR. HOOPER: To what extent, sir?

Are you referring --

MR. WAL DMAN: Two extents. First

of all, this report stays that the mlitary courts

are only reserved for

where t he DoS report

armed forces personnel,

says that they can try

civilians. This report says they are independent,

where t he DoS report

says that the exceptional

courts are not independent.

So doesn't it concern you that a

report that you prepared, that CSIS prepared, that
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is sent out to police and security officers and
di splays the judiciary in Syria as i ndependent
when that is conpletely inconsistent with DoS and
all the other reports?

MR. HOOPER: Does it concern ne?

MR. WALDMAN: Yes?

MR. HOOPER: That our report is
inconsistent with the Department of State report
fromthe U S.?

MR. WALDMAN: Not only with the
Secretary of State. | could take you to six other
reports as well.

MR. HOOPER: Yes. | know that
when we produce these documents they are facted.
| can't speak to what facting was used to make
that statement in this particular docunent.

| don't know that it is wrong
agai nst the sources that we used, but | do accept
that there is an inconsistency between what we say
and what this Department of State report says.

MR. WALDMAN: | didn't want to
submerge you with docunments, but believe me, any
credi bl e human rights source that you were to
consult with would say that the mlitary courts in

Syria do try civilian cases and i ndeed that was
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what was supposed to happen. M. Arar was going
to be tried in a special national security court.
That is what we were told at one point. Any
i ndependent authority on human rights in Syria
will say that the courts, these courts anyway, are
not i ndependent.

| put to you that it is of serious
concern to me, and | think it nmust be of serious
concern to a | ot of people, that CSIS is preparing
reports that don't prepare a very objective view
of what is really happening in Syri a.

| wonder, why would CSIS do that?
Is CSIStrying to portray Syria in a nore positive
i ght for some reason?

MR. HOOPER: | think if you
| ook at the bulk of that report, | don't think it
tries to portray Syria in any particular |ight at
all. It is a statement of fact as we understood
themto be.

MR. WALDMAN: Well, if we go to
t he human rights section, which is on page 12, |
mean -- | find it --

MR. HOOPER: Is that ours or the
Department of State's?

MR. WALDMAN: Your page 12.
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What | find striking about this is

t he understatements. It says:

"The Syrian government has

often been reproached for

human ri ghts viol ati ons.

However, there has been some

i mprovement..."
And then it tal ks about political prisoners, and
that's it.

|f you | ook at the DoS report, it

spends pages tal king about the following. | wil
just read you from page 50:

"The human rights situation

remai ned poor..."
-- the |l ast paragraph on page 50 --

"...and the gover nment
continues to restrict or deny
fundamental rights, although
there were i mprovenents in a
few areas ... The gover nment
uses its vast powers so
effectively there is no
organi zed ... opposition."

And then if you go on to the next

page, 51, under "Torture":
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"Despite the existence of
constitutional provisions and
several penal code penalties
for abusers, there was
credi bl e evidence that
security forces continued to
use torture, although to a

| esser extent than in

previ ous years. Fornmer
prisoners and detai nees
report that the torture

met hods i nclude adm ni stering
el ectric shocks; pulling out
fingernails; forcing objects
into the rectum beating,
sometimes while the victimis
suspended fromthe ceiling;
hyperextendi ng the spine; and
using a chair that bends
backwards to asphyxi ate the
victimor fracture the
victim s spine."

M. Arar refers to in his

testi mony, by the way.

| n Sept ember, Amnesty
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| nt ernational published a report claimng
authorities at Tadmur Prison regularly torture
prisoners or force prisoners to torture one
anot her.

So do you think your paragraph on
page 12 is fairly reflective of the human rights
situation, in light of this document, sir?

MR. HOOPER: Well, 1| certainly
give the Departnment of State credit for being a
much nmore conmpl ete and inclusive document.

The one we drafted, | think, m ght
have taken into consideration the audi ence, which
was | aw enforcement officials. Whether there is
an i nperative on the service to go into that kind
of detail to informan official audience -- our
reports are not designed to informpolicy
decisions, as | think this report is, so | don't
think it should be surprising that there will be a
variance in how we characterize informati on and
t he extent to which we describe certain
i nformation.

MR. WALDMAN: But don't you think
it's relevant that the security forces engage in
torture, when M. Elcock told us that was a highly

rel evant factor in the evaluating of intelligence
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information. Don't you think it should be put
into the report that Syria engages in torture --
in the interrogation of its people? Don't you
think that, at |east?

| mean, | can accept that it
doesn't need to be as detailed. This is just one
factor. But don't you think that the fact that
Syria engages in torture is a relevant factor that
shoul d have been included?

MR. HOOPER: Relevant to whom
sir?

MR. WALDMAN: To the police
officers --

MR. HOOPER: Menbers of the
Edmonton city police?

MR. WALDMAN: [|f they are going
to -- yeah, nembers of the Ednmonton city police,
who m ght be working in I NSETs and goi ng out and
trying and assess intelligence information that
t hey get, don't you think it's relevant? | mean,
we are now - -

MR. HOOPER: Do we not speak of
torture in --

MR. WALDMAN:  No.

MR. HOOPER: We don't.

StenoTran



© 00 N oo o B~ wWw N P

T N T S T T T N T e e e e e e S S S S
gag A W N P O © 0o N oo 0o M W N+ O

570

MR. WALDMAN: There is not one
mention of torture in the entire report.

MR. HOOPER: We do tal k about
human ri ghts.

MR. WALDMAN: Viol ations, but you
don't mention torture? That's what concerns ne.

MR. HOOPER: We tal k about 800
political prisoners --

MR. WALDMAN: Ri ght.

MR. HOOPER: -- prisoners of
consci ence.

MR. WALDMAN: | have read the

docunment several times and the word "torture" does

not appear once. | want to know why.
MR. HOOPER: | guess it would come
down -- again, | can't speak for why | didn't

draft the document and | don't have access to the
mat erials that went into facting this document.
But | woul d say, based on what | know of how we
produce and why we produce these documents, it was
in consideration of the audi ence nore than
anyt hi ng el se.

MR. WALDMAN: Okay. | think I
have made nmy point. | hope maybe you m ght review

this and your other documents to make sure that
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they are nore reflective of a balanced approach on

human rights reporting in the future, sir.

Okay, |I'mgoing to move on to
anot her area. | want to talk about TARC. This is
where M. Joseph is -- m ght be passing me notes,

M . Comm ssioner.

THE COMM SSI ONER: Okay.

MR. DAVID: M. Comm ssioner, at
is this point I think it would be useful if we
produced the extracts for which the witness has
copies. It would be -- | suggest, if you want
to --

THE COWMM SSI ONER: Do you have
copies for the Registrar, too?

MR. DAVID: Yes. | have a copy
for yourself and for the Registrar.

THE COWMM SSI ONER: Thank you,

M . Davi d.

MR. DAVID: So | would suggest
that we file them as Exhibit No. 4A. That way it
could be tied to Exhibit 4, which is the actual
policy document.

--- Technical difficulties /
Difficultés techni ques

THE COMM SSI ONER: Right. Or
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should we just put it in as a newtab in the
policy?

MR. DAVID: We could do that. It
woul d be Tab 16, in that case.

THE COWMM SSI ONER: \Why doesn't
everybody agree, if they know t he docunents we are
tal ki ng about, they will become Tab 16. The | ess
| oose paper we have --

MR. DAVID: Actually, if we want
to be consistent with the approach we adopted in
the policy binder, it would be Tabs 16 and 17 --

THE COMM SSI ONER: Okay, that's
fine.

MR. DAVID: -- each being a
separate tab.

THE COWMM SSI ONER: Has everybody
got that?

MR. DAVID: Right.

THE COMM SSI ONER: Okay.

MS Mcl SAAC: Just policies 100 --
sorry, policies 100 and --

MR. DAVID: Policy 100 -- or
OPS-100, | should say, will be Tab 16, and OPS --
it's entitled, "Targeting Section 12, CSIS Act".

THE COMM SSIONER: It woul d be Tab
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17.

MR. DAVID: OPS-104, "Targeting
Section 12, Request for Approval"™ will be Tab 17.

THE COMM SSI ONER:  Yes.

Exhi bit P-4A: Addendumto
Exhi bit P-4 consisting of
Tabs 16 & 17

MR. WALDMAN: Okay. |[I'mgoing to
try to get through this, and then maybe we will be
pretty close to the end.

How of ten does TARC neet ?

MR. HOOPER: It meets as required,
but I would say in the course of any given nmonth
two or three tinmes.

MR. WALDMAN: How | ong are the
meeti ngs?

MR. HOOPER: Depends on what's on
t he agenda. We could nmeet in consideration of one
targeting request or half-a-dozen. It would, |
guess, come back to the conmplexity of the request.
But at minimumor -- usually it's at |east an
hour. It could go up to an hour-and-a-half, two
hours, in some cases.

MR. WALDMAN: How | ong, on

average, would the commttee take to | ook at one
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targeting request?

MR. HOOPER: Difficult to say. |If
it were an organi zational targeting request, it
coul d take some consi derable tinme because there
could be a nunber of associated targets with the
organi zational request. But if you are talking
about a request for an investigation of one
person, probably about a hal f-an-hour.

MR. WALDMAN: Is there some kind
of -- I know |I'mnever going to see this
checklist, but is there some kind nmuch formthat
is filled out or checklist that maybe
M. Caval luzzo m ght be given access to?

MR. HOOPER: A form or
checklist...?

MR. WALDMAN: Sone kind of
standard formthat's filled out when you do a --
for targeting request that goes before the
commttee with a checklist or -- | don't know if
it is so bureaucratic or not.

MR. HOOPER: It is not quite
that -- it is pretty bureaucratic, but not quite
t hat bad yet. There is policy on the ingredients
t hat have to come forward with every request for

targeting authority --
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MR. WALDMAN: Yes, that's it.

MR. HOOPER: -- and there is a
number of points that have to be addressed --

--- Technical difficulties /
Difficultés techni ques

MR. WALDMAN: We will get to that
in a second.

MR. HOOPER: Yes. Anyway, that --
there is policy that makes sure that the requests
for targeting authority are conpl ete when they
come to comm ttee.

MR. WALDMAN: So what percentage
of targeting requests are accepted? Is it a high
percent age or | ow?

MR. HOOPER: It's a very high
percentage. It's a rare instance that we don't
approve, and | would like to el aborate on that.

By the time -- | counted this, |
guess, a few nonths ago. By the tinme a request
for targeting authority gets to commttee, you
m ght see 17 signatures at the bottom of that
request. And in the case of, if | may use the
term RTA, which we will refer to, Request for
Targeting Authority, by the time an RTA hits

commttee, it would have started with an
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investigator in a region, gone to the supervisor,
gone to the section chief, to the deputy director
of the region, to the director general of the
region, into headquarters, where it would start
with an anal yst, and through the sanme rank
structure within headquarters, signed off by a
program di rector general.

So, it goes through a | ot of hoops
before it ever gets to commttee.

MR. WALDMAN: So by the tinme it
has gotten there, it's almost certain it's going
to be approved?

MR. HOOPER: Well, any -- it is
al nost -- we very rarely reject.

MR. WALDMAN: Okay.

MR. HOOPER: | can tell you that |
review -- it is my responsibility to review --
every RTA after it has gone through the process
and before it gets to comm ttee.

MR. WALDMAN: Ri ght.

MR. HOOPER: And if there is a
problemwi th the targeting authority, it will die
with me.

MR. WALDMAN: Okay. So in other

words, you are the |ast screen. |If you are not
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happy, you send it back?

MR. HOOPER: That's right.

MR. WALDMAN: Most of the time, if
you are happy, it will be approved by the
commttee. |Is that a fair statement?

MR. HOOPER: That's correct.

MR. WALDMAN: How often do you
send t hings back?

HOOPER: Not very often.
WALDMAN: Okay.

> 3 3

HOOPER: Ten per cent.

MR. WALDMAN: Ten per cent. Okay,
well, that's a hel pful figure.

Yesterday, we talked a little bit,
but I just want to clarify what level 3 is. That
is the most intrusive form Does that include
surveillance, warrants, which would allow CSIS
operators to go into houses and seize and take out
docunment s?

MR. HOOPER: That's correct.

MR. WALDMAN: And al so intercept
communi cati ons? Cell phones?

MR. HOOPER: Yes. You need the
hi ghest | evel of authority, which is level 3, to

use those nost intrusive nmeans.
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MR. WALDMAN: Right. But the nmost
intrusive means of surveillance, and even
cl andestine entry to --

MR. HOOPER: That's correct.

MR. WALDMAN: Okay. Now, | just
wanted to go briefly at the OPS-100, which is now
call ed Tab 16. This deals with targeting
approval .

| think I understood somet hing
fromyour testimny yesterday. | just want to
clarify if this is it.

If you go to 1.(20):

"The followi ng activity do
not require targeting
approval under this policy:
incidental to collection of
information and intelligence
spin-off, which is

di scl osabl e under 19.(2)(a)."
(As read)

So does that mean if someone has
got -- being targeted and has got -- you have got
surveillance on that person, and soneone |i ke M.
Arar were to conme into casual contact, you could

collect the information that M. Arar was seen by
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t hat person, it could go into your database as a
casual intelligence spin-off. |Is that fair? Am|
understanding it correctly?

MR. HOOPER: It could, but it
would also -- it's disclosable under two sections,
effectively, section 12 and 12 via 19.(2)(a),
which is our -- | guess it's one of the exception
that allows for the disclosure of service
i nformation.

MR. WAL DMAN: So in other words --

so there is two -- | think there is a two-part
answer here. | just want too make sure |
under st ood both parts. Number one, if M. Arar,

or someone |like him were seen with someone you
had under surveillance, you could record the
informati on and put it into your database that M.
Arar was seen with that person, and | suppose it
woul d -- because you told us yesterday it could
only go into a target. So it would go into -- if
M. X and M. Arar were together, and M. X was
bei ng targeted, right, and M. Arar was seen with
him you could enter into M. X' s database that
M. X was seen with M. Arar and they were having
cof fee and having a conversation. 1Is that

correct?
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MR. HOOPER: It m ght actually
take | ess than 16 weeks to train you.
--- Laughter / Rires

MR. WALDMAN: [|'m amazed that you
can understand that. That is strictly correct.

MR. WALDMAN: Thank you.

So in the second part of what I
under stood you to say that, given that this wasn't
informati on obtained froma target, there is
not hing to preclude you fromdiscl osing that
information to the RCMP or some ot her source. |Is
t hat correct?

MR. HOOPER: That's correct. We
do have authority to disclose that. And we may
di sclose it.

MR. WALDMAN: Thank you. Wbuld it
be -- okay, well, there you go. Yes, there you
go.

Well, | have another question on
t he same docunent, just the next page, 3.(1):

"l nvestigation by the Service
under section 12 of the CSIS

Act, in cooperation with the

Canadi an or federal,

provincial or territorial
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government, a Canadi an | aw
enforcement authority or
foreign police will only be
undertaken with when
approved."” (As read)

Does that mean that there are
circunstances when CSIS will operate with foreign
security organi zations in Canada?

MR. HOOPER: That's correct.

MR. WALDMAN: Now, | just want to
ask sonme questions about 5.(2), groups and
organi zations. This one -- | don't think |I passed
your course yet. | amvery confused about this
part, so |I'mgoing to have to go back to school.

It says:

"A targeting |l evel may be
approved to investigate the
activities of a group or
persons of an
organi zation..."

-- and then it says their criteria:
"The objectives and
activities of the group
constitute a threat. All

participants in the group
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under st and and synpat hi ze
with threat-rel ated
objectives." (As read)

Now, if | read that correctly,
then, it's possible that you could get a targeting
authority against an organi zation |ike al - Qaeda.
|'s that correct?

MR. HOOPER: That's correct.

MR. WALDMAN: So if you had a
targeting authority agai nst al-Qaeda, that would
cover the group, and then that would allow you to
put i ndividuals who came into contact with others,
who you suspected to be al - Qaqeda menbers, under
t hat specific targeting authority. |Is that
correct?

MR. HOOPER: That is not why it's
used. | amnot -- let me make sure that |
under stand your question correctly.

We have an organi zational
targeting authority agai nst al -Qaeda. Under that
general targeting authority we have the nanes of
i ndi vidual s who are known to be menbers, broadly
writ, of al-Qaeda or its constituent parts.

Now, your question comes back to:

| f one of the individuals cited in that targeting
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authority contacts, incidentally, somebody el se,
we capture that information and plug it into the
al - Qaeda -- that person gets captured under the
al - Qaeda i nvestigation?

| s that your question?

MR. WALDMAN: Per haps we could
break it into parts.

You have a group of people that
under the al-Qaeda targeting authority. Right?
Let's say M. X starts having contacts with a few
of those people so that you become concerned.
Coul d he then become part of the group at a
certain point without a separate authority?
Because you have a group authority. That is what
| amtrying to understand.

| f you have a group authority for
al - Qaeda and you find someone el se who you then
suspect m ght be a menber, do you have to go back
and get a whole new targeting authority or does he
just slip in under the al-Qaeda authority?

MR. HOOPER: | don't think you see
this witten in our policy, but certainly the
practice is we personify our targets. So if we
have sufficient information that would allow us to

roll sonmebody in under the general al-Qaeda
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targeting authority, we also have sufficient
information for a discrete request for

i nvestigation against that individual. That is
the practice. We personify our targeting. W
don't investigate people under a general

organi zational rubric.

MR. WALDMAN: Then why woul d you
have a group authority?

MR. HOOPER: Sonetimes it is used
to capture prelimnary reporting. If the
bona fides of an individual is unknown, or if
there is an activity being undertaken on behal f of
t he unbrella organi zation that we can't associ ate
with a particular known individual, if you have
what we call a "FNU/ LNU", first name unknown/| ast
name unknown, it allows for the reporting of
threat information associated with the activities
of the organi zation. But it is not used
extensively.

MR. WALDMAN: M. Comm ssioner, |
amin your hands. | amnore than glad to
continue, I amfinding this very interesting, but
| have anot her half hour.

Do you want to take a break for

10 m nutes and then go or do you want me to
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finish? | amtotally in your hands. MWhatever is
better for you.

THE COMM SSIONER:  |I'mfine. |
will check with the witness.

How are you?

MR. HOOPER: |'mfine.

THE COMM SSI ONER: Okay.

MR. WALDMAN: |'m going to move on
to asking you some questions about raci al
profiling now. | do believe that M. Joseph is
better equi pped to deal with them so he has hel ped
me with that. As | indicated to M. Comm ssi oner,
he is going to be speaking to M. Cavalluzzo about
havi ng an opportunity to have nore participation
| ater.

But for the purposes of today, |
will do nmy best to represent his interests
pursuant to your standing ruling.

So we are going to go to
Volume 111, pages 174 to 175.

--- Pause

MR. WALDMAN: At the bottom of 174
there is a highlighted section.

' mgoing to wait because | think

my friends -- | will give you a second. It's
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okay.
--- Pause
MR. WALDMAN: | amgoing to read
you what M. Elcock, the former Director of CSIS,
sai d:
"We ... do profiling, but we
don't do racial profiling.
There have been references to
this profiling ... on a
number of occasions, and
occasionally some ... have
| eaked out."
So he was tal king here in an
imm gration context and he said: What we do is
provide imm gration authorities profiles of
i ndi vi dual s who woul d be of concern to us so that
when reviewi ng the imm gration streamthey can
| ook at that stream and sel ect another.™
Then he goes on to say the
profiles are not racial. They are profiles based
on nationality or memberships in certain
organi zations. They are broad profiles.
Does CSI S have profiles?
MR. HOOPER: We develop profiles

to assist immgration officers in immgration
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posts abroad to focus their inquiries if they are,
say, interview ng a subject for |anded status in
Canada. They are tailored to the specific

envi ronment .

MR. WALDMAN: Are the profiles
based on nationality?

MR. HOOPER: Based on nationality?

MR. WALDMAN: Citizenship?

MR. HOOPER: To take a
hypot heti cal example, if you have an imm gration
of ficer working in New Del hi and 99 per cent of
the imm gration work that officer does relates to
| ndi an nationals, certainly our profile would be
based on nationality. W wouldn't, for exanple,
pass an | ndian national profile necessarily to the
i mm gration officer working out of Sao Paul o,
Brazil.

MR. WALDMAN: |s a person's nanme a
factor? Because we have heard | ots of people,
especially with Muslimnames, being told that they
were told by officials that the fact that their
name i s "Mohanmmed" or "Ali" was a factor.

MR. HOOPER: No.

MR. WALDMAN: Is that a factor in

your profile?

StenoTran



© 00 N oo o B~ wWw N P

T N T S T T T N T e e e e e e S S S S
gag A W N P O © 0o N oo 0o M W N - O

588

MR. HOOPER: No.

MR. WALDMAN: |Is their religion a
factor?

MR. HOOPER: | want to be careful
answering this question.

To take anot her hypotheti cal
exanple, if an individual is working out of an
office in Beirut and we have concerns about the
possi ble infiltration of his elenments into
Canada -- and Hi zbollah is known to be a
predom nantly Shiite Muslimorganization -- we
woul d contextualize religion with that overl ay but
in and of itself it wouldn't be an issue.

MR. WALDMAN: The fact that a
person is nore or less religiously observant, is
that a factor?

MR. HOOPER: No. No. An
i mm gration officer would have no way of knowi ng
that in any event in nmost instances.

MR. WALDMAN: [|'mjust consulting
with M. Joseph for a section.

THE COMM SSI ONER: Sure. Take
your time and do that as nmuch as you wi sh.

--- Pause

MR. WALDMAN: | just want to ask
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you a question: Do you know t he meani ng of
"Jihad"? You have used it a fewtinmes. | just
want to make sure because there is a profound
concern in the Muslimcommunity that this word is
bei ng conpl etely m sunderstood and creates a great
amount of distress to Muslinms across Canada. So
just want to know if you know the meani ng of the
word "Ji had".

MR. HOOPER: | know t he vari ous
meani ngs that have been applied to the concept or
t he construct of Jihad, the Koranic construct of
Ji had.

When | use that term | use it in
t he fashion that has been used by al - Qaeda
operatives thensel ves. Al-Qaeda has called the
conflict in Afghanistan a Jihad, the conflict in
Bosnia a Ji had, Chechnya a Ji had, they refer to
the conflict in Irag as Ji had.

Soit's inthat -- | know there
are Koranic interpretations of the concept that
bring it down to a lower level. It is an
obligation on behalf of all pious Muslins to
engage in the struggle. It doesn't mean goi ng out
and killing people, it just means it is --

MR. WALDMAN: Isn't it really nore
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of a spiritual struggle as opposed --
MR. HOOPER: Yes, in that way.
MR. WALDMAN: I n the way that it
i's understood by most Muslins.

s that fair?

MR. HOOPER: | woul d say
that's fair.
--- Pause

MR. WALDMAN: | want to nove on to
your summary. | am nmoving back. We are al nost
done.

This is in your Exhibit 10, Tab 2.

THE COMM SSI ONER: Which is
Exhi bit 10, sir?

MR. WALDMAN: [|'msorry. That is
the one with the studies that | took you to
before, the DoS report.

--- Pause

THE COMM SSI ONER: You said Tab 2?

MR. WALDMAN: Yes. It is called
"The Canadi an Arab Community".

You have the document in front
of you?

MR. HOOPER: Yes, sir.

MR. WALDMAN: Does everyone?
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OCkay.

This was a document prepared by
CSIS and it says:

"Uncl assified for Police and
Security Official Use Only".

Could I have gotten this off
the Website? It is unclassified, but it says "For
Police..."

MR. HOOPER: Normally we don't
| oad the ones that are classified for official use
only onto the Website.

MR. WALDMAN: Right. So
couldn't get it.

MR. HOOPER: | can't say for
certain. | don't think you can.

MR. WALDMAN: But | m ght have
been able to get it through an access request
because it is unclassified. That's fair?

MR. HOOPER: |If you had a police
officer who was a friend, he would probably give
it to you.

MR. WALDMAN: Oh, okay.
woul dn't be violating the Official Secrets Act
if ol o--

MR. HOOPER: No. If you put in an
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access request for this, you would get this
docunment unredacted. So you can refer to anything
you woul d |ike.

MR. WALDMAN: But it is basically
prepared by CSIS for police and security official
use only.

s that correct?

MR. HOOPER: That is correct.

MR. WALDMAN: When we tal k about
police and security officials, you said before the
Edmont on police, the I ocal police forces.

Who woul d be the security
officials, immgration? |Is that --

MR. HOOPER: I mm gration officers,
Customs officers.

MR. WALDMAN: Has this been sent
to |l ocal police agencies across Canada?

MR. HOOPER: Yes.

MR. WALDMAN: What use was made of
this report, do you know?

MR. HOOPER: | don't know.

MR. WALDMAN: Has it been updated?

MR. HOOPER: |'mnot sure, sir. |
can't answer that question. | suspect not.

MR. WALDMAN: Do you have any idea
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who prepared it?

MR. HOOPER: It was done by our
Anal ysi s and Production Branch. 1 don't know t he
i ndi vi dual anal yst that prepared it.

MR. WALDMAN: So it would have
been a CSIS intelligence officer who has gone
t hrough - -

MR. HOOPER: No, not necessarily.
| n our Analysis and Producti on Branch we do have
officers, a lot of officers, who are what we call
subj ect-matter experts who may have Ph.D.s in
particul ar realms of study that don't go through
the intelligence officer training program but who
are hired because they have expertise in a
particul ar domai n.

MR. WALDMAN: Okay. But is
someone who woul d have expertise in the Canadi an
Arab community.

So tell me, the document says:

“A high degree of frustration
exists within the Arab
comunity in Canada.

Feelings of unfair treatment
t hrough apparent raci al

profiling in the wake of
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September 11, conbined with
anger resulting fromthe
belief that the United States
unequi vocal ly supports Israel
at the expense of

Pal estinians and will soon
wage war agai nst Iraq, have
provoked much di scontent
within the community..."

Then there is a visit and the
controversy at Concordia that is mentioned.

Who summari zed the feelings of the
entire Arab comunity? This is a pretty
striking --

MR. HOOPER: That is based | argely
on open information and based on our own
experiences in dealing with people within the
Muslimcommunity in Canada.

But |I don't think, in fairness --
| don't know where your question is going and it
doesn't really matter, but you don't have to be
terribly widely read. |If you picked up a
newspaper, if you read letters to the editor, if
you talked to a cab driver in Ottawa after 9/11,

you woul d hear these sorts of things.
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So | think there is a wi de body of
open information that speaks to this frustration
and there is an el ement of our own experience that
rolls into that as well.

MR. WALDMAN: So you agree with me
that the Arab community in particular, the Muslim
community in general, is very frustrated
post-9/11.

s that correct?

MR. HOOPER: Yes.

MR. WALDMAN: Wbul d you al so agree
with me, as this report says, that the Arab
communi ties and Muslimcommunities are nonvi ol ent?

MR. HOOPER: Yes.

MR. WALDMAN: Wbul d you agree with
me that if a community feels that it has been
unjustly or racially profiled or unjustly
targeted, that in the end that heightens the
nati onal security risk because menbers of those
comunities would be less likely to trust the
intelligence authorities and share i nformation?

MR. HOOPER: Yes.

MR. WALDMAN: What is CSIS trying
to do to deal with the very serious concerns in

the Arab and Muslim communities today?
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MR. HOOPER: Well, | guess | would
approach that froma couple of fronts.

First of all, we have policy that
deals with the conduct of operations and how to
conduct interviews within mnority communities.

There are very clear policy
admoni ti ons:

t hat we have to identify ourselves
to intervi ewees;

we have to explain that their
participation and discussions with us is strictly
vol untary;

we are adnoni shed to take into
account the fact that people in a |ot of the
m nority countries derive from pl aces where
officials of the security intelligence apparatus
m ght not be as friendly as we are;

we are adnoni shed to take into
consideration religious beliefs and human rights
and privacy concerns. ~~

So there is a body of policy that
addresses all of these considerations. Quite
apart fromthat body of policy, we have had some
prelim nary dialogue with representatives of the

Canadi an Muslimcommunity and the Canadi an |Islam c
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Congress. | think about two or three months ago
we invited the National President of the Canadi an
| slam ¢ Congress to our building in Otawa. W
have a | ecture theatre there, and he provided

| ectures to officers who are in sone way directly
or tangentially involved or who had a general
interest in Islamand the Canadi an Muslim
community.

Locally, | think there is probably
alittle bit nore interaction by senior officers
of the service than what we see out of the
nati onal headquarters, because it is in our
regi onal offices that the actual collection
activities have taken pl ace.

Have we done enough of that? |
woul d suggest we probably haven't.

MR. WALDMAN: | have one nore area
of questi oning.

Last ni ght on CBC, Stephen Harper
was on the segment call ed Canada Votes, and he was
guesti oned about M. Arar.

Did you see that?

MR. HOOPER: No, | didn't.

MR. WALDMAN: It took me a while.

| had to watch The National five times to get it
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down. | kid you not.

MS Mcl SAAC: Excuse me. |Is it
fair to ask the witness about sonething that
M. Harper said that the witness didn't see?

THE COMM SSI ONER: Let's hear the
guesti on.

MR. WALDMAN: | think it is highly
relevant. | am asking not what M. Harper said,
but I want to know if he agrees with what
M. Harper sai d.

M. Harper said:

| think the first thing in
M. Arar's case we would Iike
to know a | ot nore about what
happened. There were m xed
messages, not just in the
House of Commons but to us
privately.

Then he made a parent hesis:

| am probably not at |iberty
to say much

So he sai d:

There are m xed messages to
us privately by authorities

in this country that had
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suggested that the

deportation of M. Arar was

appropriate. Then we found

out later that may not have

been the case. I

to find out a | ot

would |ike

mor e about

what actually occurred. MW

suspicion is, quite frankly,

that this was not

a random

act just by the United

States. | do think they

recei ved some encour agement

fromauthorities in this

country, and | would like to

know why.

So my first question to you is:

Do you agree with what was said to M.

t he deportation of M. Arar

appropri ate?

guesti on,

you want to ask me,

Har per that

to Syria was

MR. HOOPER: | think that

and probably the subsequent

guesti ons

come back to the reason why we

are sitting here today having this discussion.

M .

Har per

Whet her | agree with anything

m ght say in the context of a federal
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el ection canpaign | think is largely irrel evant
and fraught wi th danger for nmyself and nmy service,
and | really don't want to answer that question,
Sir.

MR. WALDMAN: Forget about
M. Harper. | will ask you the question: Do you
agree, do you think that the deportation of
M. Arar was appropriate?

MR. HOOPER: M personal feeling?

MR. WALDMAN: Yes.

MR. HOOPER: Again, | don't know
t hat nmy personal opinions here are relevant. |
have tried to --

MR. WALDMAN: You are the Deputy
Director of CSIS. | think they are highly
rel evant.

MR. HOOPER: No, | would actually
di sagree with you on that point, M. Wal dman.

MR. WALDMAN: W th all due
respect, | think it us up --

MR. HOOPER: Again, | think there
may be a presunption behind that question and |
think that is why this Comm ssion is sitting.

MR. WALDMAN: M. Comm ssioner, |

want to have the questi on answered.
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THE COMM SSIONER: It strikes me
that -- it is not raised, but | can hear from
counsel. But it strikes ne that answering that
guestion would | ead to a whole bunch of other
guestions. For exanmple, on what basis he would
formhis belief.

| think those are questions that
initially should be asked by Conm ssion counsel

when t he proceedi ngs are in camera.

What | am concer ned about,
assum ng he has a belief -- and I am not sure if
he does because he hasn't answered it. But if he

did, just expressing the opinion itself would,
with all due respect to you, M. Hooper, without
more woul dn't be of a great deal of assistance to
me.
| would i mmedi ately want to know,
if I amgoing to listen to that belief, all of the
factors which led himto reach that concl usion.
What | am saying is, | am not
sayi ng that the question itself is inappropriate
and is not an area that should not be canvassed.
But | don't want to do it superficially. What I
can tell you is that we will be exploring those

i ssues thoroughly, as M. Cavalluzzo said this
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morning, in the in camera hearings in determ ning
not just what M. Hooper's view is but what the
vi ews of Canadi an officials were about what did
happen in the United States.

| amdisinclined to just take his
opinion, if he has one, without know ng the basis
for which he formed that opinion.

MR. WALDMAN: All right. | wl
ask anot her questi on.

Do you believe it is ever
appropriate to send a person to be tortured, under
any circunstances? Forget about M. Arar -- any
person.

MR. HOOPER: You are asking me for
my personal view?

MR. WALDMAN:  Yes.

MR. HOOPER: No, | don't think it
is appropriate to send anybody for torture
anywhere if you know that person is going to be
tortured.

MR. WALDMAN: Thank you.

Do you know who it was that gave
this briefing to M. Harper and said that his
deportation was appropriate?

MR. HOOPER: No, sir, | don't.
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MR. WALDMAN: Did CSIS officers
give that briefing to M. Harper?

MR. HOOPER: We have not provided
M. Harper with a briefing on anything, sir.

MR. WALDMAN: M. Comm ssioner, in
i ght of what M. Harper said -- and | believe
this is extrenmely serious -- that M. Harper was
told by Canadi an officials that the deportation of
M. Arar was appropriate and that he formed the
opi nion that the Americans had encouragenent,
woul d ask you to ask M. Cavalluzzo to cal
M. Harper as a witness to this inquiry so that he
can tell us who told himthis, under what
circunstances and why he formed the belief.

MR. CAVALLUZZO:. M. Conm ssioner,
| saw The National as well |ast night, and we are
going to take that under serious consideration. |
saw the sanme thing as M. Wal dman did.

MR. WALDMAN: Thank you.

THE COWMM SSI ONER: Thank you.

MR. WALDMAN: | have finished ny
guesti oni ng.

THE COMM SSI ONER: So that the
process is clear, M. Waldman -- | am sure you

understand it, but let me make it cl ear.

StenoTran



© 00 N oo o B~ wWw N P

T N T S T T T N T e e e e e e S S S S
gag A W N P O © 0o N oo 0o M W N+ O

604

When we say that we will pursue
matters, we will get back to you with respect to
that so that it will become part of the public

hearing, the fact that matters have been pursued.
Or if indeed there was a decision not to pursue a
particular matter, you would be informed of that
as wel .

| am not suggesting there will be
in this case.

MR. WALDMAN: Thank you.

THE COMM SSI ONER: Ms Mcl saac, do
you know how | ong you will be?

MS Mcl SAAC: | have two questions,
sir, so | shouldn't think I would be very | ong.

THE COMM SSI ONER: | f everybody is
content, we will deal with those before the break
so that we can then excuse the witness.

Go ahead, pl ease.
EXAM NATI ON

MS Mcl SAAC. M. Hooper, just to
clarify some background, we spent a |ot of tine
t his norning tal ki ng about something called the
PKK.

Coul d you expl ain what the PKK is.

MR. HOOPER: The PKK is the
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Kurdi stan Workers Party. At the material tine
when t he PKK was at issue, pursuant to

M. WAl dman's questioning, it was under the

| eadership or effectively under the | eadership of
Abdul | ah Ocal an, which is a Kurdi sh organization
t hat was seeking a Kurdish homeland in
northeastern Iraq. It was basically a
nationalistic organization with nationalistic

obj ectives.

MS Mcl SAAC. My second question
relates to members of al-Qaeda who may not be of
the Muslimfaith or of Muslim background at the
very | east.

Woul d John Wal ker Lindt, whose
name | think will be famliar to everyone as
havi ng been an American captured in Afghani stan,
woul d he be considered a nmember of al-Qaeda?

MR. HOOPER: | have seen
references to M. Lindt as being a menber of
al - Qaeda. My own personal assessment is that he
is probably a nmember of Taliban who had fought on
behal f of Taliban. Whether he was a nenber of
al - Qaeda or not, that would be difficult for nme to
say because | don't know all of his circunstances.

MS Mcl SAAC. Simlarly, do you
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have any conment on -- | believe his name was
Robi nson, the chap who was nore popularly known as
t he "shoe bomber"?

MR. HOOPER: Richard Reid.

MS Mcl SAAC. |'msorry, Richard
Reid. M apologies to all the "Robinsons".

| understand that he may have been
a convert to the Muslimfaith, but was he
originally a menber of the Muslimfaith? Do you
know?

MR. HOOPER: No. | would revert
to your first question, too.

When you tal ked about non-Muslim
members of al-Qaeda, in point of fact we referred
to nmost of the individuals who are not originally
of the Islamc faith who converted to Islam as
| slam ¢ converts rather than non-Muslim menbers of
al - Qaeda.

MS Mcl SAAC: All right.

MR. HOOPER: | don't know of any
al - Qaeda members who are not of the Islamc faith.

MS Mcl SAAC. Those are ny
guestions, sir; thank you.

THE COMM SSI ONER: Re-exam nati on,
M . David?
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MR. DAVID: No questions,
M. Comm ssioner.

THE COWMM SSI ONER: Thank you very
much, M. Hooper, for com ng and giving your
evidence and the time that you spent in preparing
for it.

We will take the morning break for
15 m nutes.

--- Upon recessing at 11:41 a.m /
Suspension a 11 h 41

--- Upon resum ng at 11:59 a.m /
Reprise a 11 h 59

THE COMM SSI ONER: M. Caval luzzo.

MR. CAVALLUZZO: M. Conm ssioner,
our next witness is fromthe Department of Foreign
Affairs. It is M. Konrad Sigurdson.

THE COWMM SSI ONER: M. Sigurdson,
do you wish to take the oath or affirnf

MR. SI GURDSON: The oath, please.
SWORN:  KONRAD S| GURDSON

MR. CAVALLUZZO:. M. Conm ssioner,
we have a book of docunments for M. Sigurdson.

It should be, | believe, Exhibit
No. 11, if it is the next exhibit.

THE COWMM SSI ONER: Thank you.
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EXHI BIT NO. P-11: Book of
Documents - Konrad Sigurdson
EXAM NATI ON

MR. CAVALLUzZZO: M. Sigurdson, |
woul d i ke to begin with your enploynment history
with the Government of Canada. Your enploynent
hi story has been set out behind Tab 1, and I am
going to ask you a few questi ons.

Prior to joining the Governnment of
Canada, you went to university. |Is that correct?

MR. SI GURDSON: The University of
Mani t oba.

MR. CAVALLUZZO: Where you
recei ved a Bachel or of Arts degree?

MR. SI GURDSON: | did.

MR. CAVALLUZZO: You joined the
Gover nment of Canada when?

MR. SI GURDSON: I n 1967.

MR. CAVALLUZZO: You held a nunber
of positions in the foreign service fromthat time
until you became the Hi gh Comm ssioner in 2001.

s that correct?

MR. SI GURDSON: Yes, | was the
Hi gh Comm ssi oner in Pakistan and concurrently

Anmbassador to Afghani stan.
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MR. CAVALLUZZO: That was for the
peri od Septenber 1, 2001, to August 31, 2003?

MR. SI GURDSON: That is correct.

MR. CAVALLUZZO: Rather than
t aki ng you through all of these positions -- you
have hel d a nunber of positions in the Depart nment
of Foreign Affairs -- | would like to conme to your
present position. What is that?

MR. SI GURDSON: | amthe Director
General, Consular Affairs Bureau of the Depart ment
of Foreign Affairs.

MR. CAVALLUZZO: As | said before,
you became that in Septenber of 20037

MR. SI GURDSON: Septenmber 2003.

MR. CAVALLUZZO:. Prior to your
appointment to that position, who was the Director
General of Consul ar Affairs?

MR. SI GURDSON: M. Garr Pardy.

MR. CAVALLUZZO: | would like to
ask a few initial questions concerning the
structures and organi zati on of the Department of
Foreign Affairs.

| wonder if | could ask you to
turn to Tab 2 of the book of docunents.

We have there an organi zati onal
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chart. We see at that point intime the title is
Department of Foreign Affairs and International
Trade, and | understand that there is somewhat of
a conmplication that since Decenmber of 2003 there
has been an organi zati onal change which will
becone legally crystallized when | egislation is
passed.

s that correct?

MR. SI GURDSON: That is correct.

MR. CAVALLUZZO: | understand t hat
t he Departnment of Foreign Affairs now stands on
its own?

MR. SI GURDSON: That is right.

MR. CAVALLUZZO: However, at that
point in time, the material time up to December of
2003, it was called the Departnment of Foreign
Affairs and International Trade?

MR. SI GURDSON: Correct.

MR. CAVALLUZZO: We are really
only going to focus on that m ddle m nister there,
the M nister of Foreign Affairs.

| understand that at the present
time that it is M. WIIliam Grahant?

MR. SI GURDSON: That is correct.

MR. CAVALLUZZO: And during the
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material time, if we |look at the material time as

bei ng September of 2002 until December of 2003,

the mnister was M. Bill Grahant

MR. S| GURDSON:

MR. CAVALLUZZO:

It was.

Let us move down

the hierarchy to the Deputy M nister of Foreign

Affairs. At the present tine it

Har der . |s that correct?

MR. S| GURDSON:

MR. CAVALLUZZO:

t hat before that time it was M.

MR. S| GURDSON:

MR. CAVALLUZZO:

How do you spell that?

MR. S| GURDSON:

MR. CAVALLUZZO:

M. Harper -- | have M. Harper

is M. Peter

That is correct.
And | under st and
or Ms...?

M. Lavertu.

Can you hel p us?

L-a-v-e-r-t-u.
VWhen did
on my mnd. |

have been watching too nmuch television.

VWhen did M. Harder beconme the DM

in foreign affairs, if you can help us there?

MR. S| GURDSON:
June of 2003.

MR. CAVALLUZZO:

| believe it was

June of 2003.

And prior to that time, you have

answer ed that question.
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How | ong was the previ ous Deputy
M nister there? Had he been there at | east since
Sept ember 20027?

MR. SI GURDSON: Yes.

MR. CAVALLUZZO: The areas of the
organi zational chart that I will ask you questions
about will be, first of all, Africa and the M ddle
East, then noving over to the Americas, and then
on the right-hand box, Corporate Services,
et cetera. And the other box | will ask you about
wi Il be Gl obal and Security Policy.

Let's nove first of all to the
geogr aphic divisions, and we can find the first
one behind Tab 3.

Maybe you could help us. 1Is this
called the Africa and M ddl e East division or
branch?

MR. SI GURDSON: Branch.

MR. CAVALLUZZO: So the Africa and
M ddl e East Branch. And we have something called
the M ddl e East and North Africa Bureau and then
the M ddl e East.

What | would like to ask you here
isif I wanted to ask questi ons about consul ar

officials in Damascus and in Tunis, where would
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under in terms of this organizational

MR. SI GURDSON: They woul d both be
bureau M ddl e East and North Africa.

MR. CAVALLUZZO: Right.

MR. SI GURDSON: The M ddl e East
overs Damascus, and the Maghreb and
ni nsul a covers Tuni si a.

MR. CAVALLUZZO: If | ama
fficial in Tunis or in Damascus and |
uestions whatever, would |I report to
n, P. McRae in the M ddle East?

MR. SI GURDSON: Tunis? No, you
You would go to the Maghreb and Arabi an
di vi si on.

MR. CAVALLUZZO: So M. or Ms

MR. SI GURDSON: Ms Syl vai n.
MR. CAVALLUZZO:. And obviously

spect of Damascus, | would report to

MR. SI GURDSON: You woul d.
MR. CAVALLUZZO. Let us nmpve on to
rgani zati onal chart, which | guess is

Il ed the Ameri cas Branch. It is on the
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| eft-hand side of the page. It is the North
Ameri can Bureau.

The question | have here is: |If |
am a consul ar official in New York City -- do you
have that? It is Tab 4.

MR. SI GURDSON: Yes.

MR. CAVALLUZZO: The question is:
If I am a consular official in New York City, to
whom woul d | report?

MR. SI GURDSON: You woul d report
to North American Bureau.

MR. CAVALLUZZO: Right.

MR. SI GURDSON: To the U. S.
General Rel ations.

MR. CAVALLUZZO: The U.S. Gener al
Rel ati ons, and that would be M. or Ms McDonal d?

MR. SI GURDSON: That is right.

MR. CAVALLUZZO: So that we are
clear, for exanple, asking a question about
Ms McDonal d, where would she be | ocated?

MR. SI GURDSON: All of these are
t he geographi c branches.

MR. CAVALLUZZO: Right.

MR. SI GURDSON: So when you ask

t he question "do the consular officials report
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to", they don't actually report to them Wthin
the m ssion they report vertically, up the | adder:
the consular official to the program manager,
management and consul ar, and then to the consul
general, and functionally they report to me.

MR. CAVALLUZZO: | will come back
to that.

| just want to understand. Mhere
woul d Ms McDonal d be | ocated? Wuld she be
| ocated at headquarters?

MR. SI GURDSON: At headquarters.

MR. CAVALLUZZO: All of these
geographic desks, if we can call themthat, are
all | ocated at headquarters in Ottawa?

MR. SI GURDSON: That is correct.

MR. CAVALLUZZO: You have
corrected me in ternms of reporting to, and I would
like to deal with that, if we could go then to the
next organi zational chart behind Tab 5.

This is obviously your branch. It
is called the Corporate Services, Passport, and
Consul ar Affairs Branch.

We see the third box fromthe |eft
is Consul ar Affairs Bureau, JPD, Director General,

K. Sigurdson.
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For information, could you tell us

what those initials stand for,

MR. S| GURDSON:

JPD?

Yes. Every "D",

every acronym or synbol that ends with "D" is the

head of a bureau; a Director General, | suppose

you could call it that.

The first initi

al usually denotes

t he branch. When this system was devised, "J"

stood for the | egal branch, and the Consul ar

Af fairs Bureau used to be in the | egal branch.

Now it is not but they retained the synbol.

MR. CAVALLUZZO:
us.

MR. S| GURDSON:

MR. CAVALLUZZO:

Just to confuse

Yes, | think so.

The "J" stands

for the |l egal branch in which consular affairs

used to be in?
MR. S| GURDSON:
MR. CAVALLUZZO:

Ri ght .
What about the

mddle initial "P". What does that stand for?

MR. SI GURDSON:

MR. CAVALLUZZO:
number of services within your
jurisdiction?

MR. S| GURDSON:
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MR. CAVALLUZZO: Before we go to
each of these services, could you tell us what
your duties and responsibilities are as the
Di rector General of Consular Affairs?

MR. SI GURDSON: First of all, to
manage the various services, each of these boxes
is a division.

Let nme start first with the bottom
one, Client Services. This is the front end of
t he consul ar process. They produce the travel
reports, travel advice, travel warnings. They
produce all the brochures that we are going to go
t hrough that all ow people to prepare for travel
abr oad.

Then we have Program Servi ces.
That is |like the secretariat to the bureau. They
do the personnel and finance, and they have the
input. They do the performance report. We wil
tal k about that |ater.

They al so have responsibility for
t he honorary consul s.

The third, Case Managenent, is
made up of 12 case managenent officers. They
liaise directly with the consular officers in the

field, and they are responsible for the actual
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case of a person detained or a prisoner or m ssing

or murdered or dead.

MR.

CAVALLUZZO: If we can call it

the Arar case or the Arar file, is this where we

would find it, in Case Managenment ?

MR.

S| GURDSON: Yes. The case

management officers have responsibility for

certain parts of the world. That is how they

di vide their responsibilities.

Emer gency Services is a very

interesting part of

di vi si on responsi bi

t he bureau. They have in this

ity for all planning for

emer genci es, contingency planning, business

resunpti on planning. They are working right now

on plans for the Oynmpic Games in Athens, should

somet hi ng go wrong.
On

responsibility for

t he ot her side, they have

t he operational centre. This

is a 24/ 7, around the clock all week, centre that

is responsi ble for

accepting calls fromm ssions

abroad during the quiet hours of the m ssions.

| f

somebody in distress or in need

of a passport or advice or information were to go

to an embassy at seven in the evening and find it

| ocked, they would

phone the enmbassy. They woul d
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get the nunber and phone the embassy and their
call would automatically be transferred here.

MR. CAVALLUZZO: | want to get as
specific as | can in respect of M. Arar's case.

As we know, M. Arar first sought
consul ar services in New York City. Okay?

MR. SI GURDSON: Yes.

MR. CAVALLUZZO: Wbould there be
one person in Case Managenent that woul d be
responsible for calls fromthe New York consul ate
or any other American consul ates?

MR. SI GURDSON: There are two
peopl e actually. One person deals with consul ar
cases generally and one person deals with consul ar
cases that are in the arrest and detention
category.

MR. CAVALLUZZO: So we could focus
upon one person who woul d have been responsi bl e at
| east during the period of time that M. Arar was
in New York City between say Septenber 26th of
2002 and the first week of October?

MR. SI GURDSON: Yes.

MR. CAVALLUZZO: Do you know who
t hat person is?

MR. SI GURDSON: Yes.
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MR. CAVALLUZZO: What is the nanme
pl ease?

MR. SI GURDSON: Nancy Col lins.

MR. CAVALLUZZO: Thank you.

We understand that -- and
obviously | amnot going to ask you questi ons
about it -- M. Arar was taken to Jordan and then
to Syria. When he was in prison in the Pal estine
branch in Damascus, he sought consul ar assi stance
t here.

Woul d there be one person who the
Case Management services that woul d have handl ed
M. Arar's file fromthat aspect?

MR. SI GURDSON: Yes, indeed there
was.

MR. CAVALLUZZO: Do you know who
t hat person is?

MR. SI GURDSON: In fact there were
two people. The person who dealt with the case
t hroughout nmost of 2002 into 2003 was Myra
Pastyr-Lupul .

MR. CAVALLUzZZO: Can you spel
t hat for us, please?

MR. SI GURDSON: MWra, My-r-a;
Pastyr-Lupul, P-a-s-t-y-r - L-u-p-u-I.
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Bef ore her was another officer.
forget her name. Rhonda Ri chards.

MR. CAVALLUZZO: Rhonda Ri chards?

MR. SI GURDSON: Rhonda Richards |
t hi nk was the officer responsible. She is nowin
Dubai

MR. CAVALLUZZO: | would like to
ask you a nunber of questions concerning -- you
have raised this before and if you can perhaps
expand upon it; and that is the relationship
bet ween the consul ar official, whether it be New
York City, Damascus or Tunis, and headquarters.

You told us that the reporting
relationship is to your bureau rather than the
geographic desk in which the consul ate fi nds
itself?

MR. SI GURDSON: Correct.

MR. CAVALLUzzZO: Okay. So could
you expand upon that? What is the reporting
relationship?

MR. SI GURDSON: Well, the consul
officer in the field has a guideline or a guide in
t he manual of consul ar instruction. They have
experience. They have training. They know what

to do in al most all cases.
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But with the advent of
informatics, with a good el ectronic communi cations
system it's rarely that an officer at a m ssion
woul d continue on with a case without consulting
Ottawa. Every day they e-mail back and forth
t hrough this dedi cated communi cations system

MR. CAVALLUZZO: Right.

Certainly, if it is a situation of a detainee in a
prison, wherever that prison is |ocated, there
woul d be, presumably, a | ot of communications

bet ween you called it the field office, or

what ever, and headquarters?

MR. SI GURDSON: Yes.

MR. CAVALLUzZZO: Okay. Now, what
role, if any -- if you could help us here -- what
role, if any, would the geographic desks play in a
situation such as M. Arar, who is being detained
in a foreign country, where your consul ar
officials are attempting to see hin?

MR. SI GURDSON: Let me just be a
bit more general than the case of M. Arar.

Generally speaking, there are a
number of ways that a consul officer would go
about dealing with a case of suspected arrest and

detention, or, as in M. Arar's case, after we
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were notified by the famly we knew he was
arrested and det ai ned.

MR. CAVALLUZZO: Okay.

MR. SI GURDSON: The person in the
field or the consulate or the embassy woul d make
inquiries to try to find out where this person
was. And that's not al ways easy.

Now, the Vienna Conventi on
requires that the receiving state notify us, but
they don't always do it without del ay.

MR. CAVALLUzZZO: Okay. And we are
going to come to the end --

MR. SI GURDSON: We will come to
that, but the first itemof duty is to find out
where the person is, and then worry about the
access and what not later. This requires phoning
around and what not. Usual |y, they work on a
very informal basis to begin with. They have
contacts at all levels that they can rely on to
provide themwi th informati on before they actually
start going to the top and running into the "No
coment"” kind of response.

After a series -- or after any
kind of intervention, informal or formal, there is

a report to Otawa. At a certain point, when you
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have exhausted all your informal interventions,
you have exhausted all your opportunities or all
your ways of finding out through your | ocal
relationships, then you raise the stake a bit and
Ottawa, that's usually nme or the director of the
Di vi si on of Case Management, would talk to a
counterpart or colleague in the geographic and
explain, "We have this situation. W have these
chal l enges. We have these obstacles that make it
more than just an ordinary consul ar case".

MR. CAVALLUzZZO: Okay. So that
the rel evant geographic division, whether it be
t he Americas or --

MR. SI GURDSON: Ri ght.

MR. CAVALLUZZO: -- the M ddle
East or whatever, would work together with
consul ar affairs and try and resol ve the probl en?

MR. SI GURDSON: At first instance,
with the geographic, yes. And if the case
progressed beyond exchangi ng advi ce and
informati on, we would include nmore people. We
woul d i nclude the | egal branch. We may include
intelligence. We may include communicati ons.

MR. CAVALLUZZO: Okay.

MR. SI GURDSON: We woul d,
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effectively, as we ramp up the stakes, we would
i nclude nore people and the ADM of, in this case
Africa and the M ddl e East, woul d becone,
effectively, my boss.

MR. CAVALLUZZO: Right.

MR. SI GURDSON: We woul d provide
support to the initiative.

MR. CAVALLUZZO: So that as
this -- we can call it, as you say, as the stakes
rose in M. Arar's case eventually, presumably,
M. Pardy would be reporting to the ADM Africa and
the M ddl e East?

MR. SI GURDSON: That's right.

MR. CAVALLUzZZO: Okay. Now,
bef ore we noved on, you said that, in this case,
M. Arar's famly contacted DFAIT.

Are you aware as to whether, first
of all, the United States or the New York
officials notified the consul in New York that
they were detaining M. Arar?

MR. SI GURDSON: Well, first of
all, I have to say, M. Cavalluzzo, | amhere as a
potential wtness.

MR. CAVALLUZZO: Right.

MR. SI GURDSON: | wasn't here
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during the time of the case of M. Arar.

MR. CAVALLUzZZO: But do you have
any knowl edge of that?

MR. SI GURDSON: | have made a
poi nt of not becom ng too famliar with it, so |
don't confuse ny role here.

MR. CAVALLUzZZO: Okay. But do you
not have know edge of it, as to whether he was --
the United States contacted, M. --

MR. SI GURDSON: | know that a
famly member of M. Arar was the first to | et us
know he hadn't arrived when he was supposed to
arrive.

MR. CAVALLUzZZO: Okay. So let's
take that generally. Let's not call it M. Arar,
but M. Jones. Assum ng that M. Jones' famly
phones the consul ar bureau and says, "M . Jones
was supposed to | and in New York and he hasn't.

We don't know where he is. Can up help us?", what
woul d happen in that situation?

MR. SI GURDSON: The consul woul d
phone the airport, would have what | have referred
to earlier as his or her local lines of
communi cation, would find out fromthe airport

aut horities, the enforcement authorities or the
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U.S. INS, which is the imm gration people, or from

the airline conpany what -- if they would rel ease
information fromthe manifest -- where is so and
so?

And they are bound -- if they

phone three or four sources, they are bound to
find out.

MR. CAVALLUzZZO: Okay. We are
going to get very specific with that in a few
m nut es when we come to the expectations of
consul ar officials.

So why don't we nove on to the
final organizational chart, M. Sigurdson, at Tab
6, and that has something called "global and
security policy" and there is a bureau or a
division called International Crime and Terrorism

Just, generally speaking, can you
tell us what that particular office does?

MR. SI GURDSON: To ny
under standing, this unit, this bureau, is
responsi ble for policy as it relates to both
terrorismand international crine.

Now, we, in the consul ar bureau,
have nothing to do with this bureau, so ny

understanding is |limted.
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MR. CAVALLUzZZO: Okay. Now, are
you aware as to whether this particular office or
bureau woul d have played any rol e whatsoever in
M. Arar's file?

MR. SI GURDSON: | would think not.

MR. CAVALLUzZZO: Okay. Then, |et
us nmMove on Now.

Just to advise counsel, in M.
Sigurdson's anticipated evidence statenent there
is reference to a nunmber of statutes, as well as
i nternational conventions. Upon reflection, M.
Sigurdson is not a lawer and | felt it may be
unfair to call upon himto deal with that.

| try to deal with that
extensively in a |l egal overview up front. | would
be referring to the Universal Declaration of Human
Ri ghts, the International Conventi on Agai nst
Torture, and so on, but | do want to deal with is
one convention with M. Sigurdson. He has already
referred to it as the Vienna Convention.

That can be found, M.
Comm ssi oner, counsel and wi tness behind Tab 13.

MR. CAVALLUzZZO: Do you have that,
M. Sigurdson?

MR. SI GURDSON: Yes, | do.
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MR. CAVALLUZZO: The Vi enna
Convention is really the Bible, is it not, so to
speak for, consular officials in the world today?
Or am | taking liberties on that?

MR. SI GURDSON: Yeah, | think you
are stretching it just a bit. The VCCRis a
mul til ateral convention that really creates the
rul es for extending consul ar services by a state
toits nationals in a foreign territory.

It tal ks about setting up the
post. It talks about all the adm nistrative
things. It doesn't say very much about actual
consul ar activities and practices.

MR. CAVALLUZZO: Okay. Well et
me just point you to the relevant portions of the
convention, and I may have a question or two so
t hat the Conm ssioner is aware of the rel evant
portions. | amagoing to refer initially to
Article 5, which can be found at page 5 of 59. It
just describes consul ar functi ons.

The points | would refer to --
may not ask any questions about it -- it just
says, "Consul ar functions consist” -- and we are
going to | ook at paragraph 1 --

“(a) protecting in the
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receiving State the interests
of the sending State..."

Now, | et us assunme that we have a
problemin New York City and I am a Canadi an with
a problemin New York City. The receiving state
woul d be which?

MR. SI GURDSON: U. S. A.

MR. CAVALLUZZO: And the sending
state, of course, then, would be Canada.

"...the sending State and of
its nationals, both

i ndi vi dual s and bodi es
corporate, within the limts
permtted by international

[ aw. "

The next rel evant paragraph woul d

be (e):
"hel pi ng and assi sting
nati onal s, both individuals
and bodi es corporate, of the
sending State".
And then the other reference I would make to this
convention, Article 5, subparagraph (i):
"subject to the practices and

procedures obtaining in the
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receiving State, representing
or arrangi ng appropriate
representation for nationals
of the sending State before
the tribunals and ot her
authorities of the receiving
State, for the purpose of
obtaining, in accordance with
the | aws and regul ati ons of
the receiving State,
provi si onal pleasures for the
preservation of the rights
and interests of these

nati onals, where, because of
absence or any other reason,
such nationals are unabl e at
the proper time to assume the
defence of their rights and
interests.”

And i f you understood that, you
are a better person than I, but we will read it
carefully when we have the tine.

Now, the important provision is
Article 36, and | would Iike to draw your

attention to that.
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COW SSI ONER: So they are at

CAVALLUZZO: This is page 26

COW SSI ONER:  Oh, thank you,

CAVALLUZZO: Article 36 --

COWM SSI ONEr:  Yes.
CAVALLUZZO: -- and which is

entitled, "Communicati on and Contact with

Nati onal s of

the Sending State". So the sending

state here woul d be Canada.

-- and | amgoing to

"of Canada"

"Wth a viewto facilitating
t he exercise of consul ar
functions relating to

nati onals of the sending
State: (a) consul ar officers
shall be free to conmuni cate

with nationals..

put in the words,

"...and to have access to
t hem Nati onal s of Canada
shall have the same freedom

with respect to communi cation
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with and access to consul ar

officials of Canada."

"(b) if he or she so
requests, the conpetent

aut horities of the United
States or Syria shall,

wi t hout delay, informthe
consul ar post of Canada if,
within its consular district,
a national of Canada is
arrested or commtted to
prison or to custody pendi ng
trial or is detained in any

ot her manner."

And then, finally, in (c):

"consul ar officials shal

have the right to visits a
nati onal of the sending State
or Canada who is in prison,
custody or detention, to
converse and correspond with
hi mand to arrange for his

| egal representation. They

shall al so have the right to
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visit any national of Canada
who is in prison, custody or
detention in their district
in pursuance of a judgnent.

And then, finally, in paragraph 2:

"The rights referred to in
paragraph 1 of this Article
shall be exercised in
conformty with the | aws and
regul ati ons of the receiving
State, subject to the

provi so, however, that the
said | aws and regul ati ons
must enable full effect to be
given to the purposes for
which the rights accorded
under this Article are

i ntended. "

Now, | would |like to, rather than
ask you questions about the |law, take you to
manual s, operational manuals, for enmpl oyees of
DFAI T, manuals or brochures that are given to
Canadi ans travelling abroad, so that we can see
how t hese manual s and brochures incorporate those

principles which are found in Article 35.
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The first can be found behind Tab
14. Do you have that, M. Sigurdson?

MR. SI GURDSON: | do.

MR. CAVALLUZZO: And we have a
brochure which appears to be entitled "A Guide for
Canadi ans | mpri soned Abroad”. What is this
brochure?

MR. SI GURDSON: This is a brochure
that is meant primarily for people who are
det ai ned, who are inprisoned. This panphlet is
held mostly by our m ssions. We make it a
practice to try to get access as quickly as
possi bl e when soneone is arrested, detained, and
t hen subsequently tried, convicted and sentenced.

MR. CAVALLUZZO: Okay.

MR. SI GURDSON: Having it at the
m ssion is inmportant because it is for the
prisoner, for the prisoner to understand what our
services are and what he or she m ght expect.

We al so keep a supply on hand in
t he Case Management Division because fam|lies
phone Ottawa and they are very concerned and
anxi ous about their | oved ones and we provide this
pamphl et to them

MR. CAVALLUzZZO: Okay, well let's
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see what services you do provide.

If we go to the very first page,
under "Introduction” in the right-hand colum
about half way down you see that it states in
quot es:

"“Consular' refers to the
services a governnment can
provide to its citizens who
encounter difficulty abroad.
These services are clearly
established in international

| aw and, more specifically,

under the ternms of the Vienna

Convention ...to which Canada

and many ot her nations are
signatories.”
Are you aware as to whet her the
United States is a signatory to the Vienna
Convention?
MR. SI GURDSON: Yes, it is.
MR. CAVALLUZZO:. |'msorry?
MR. SI GURDSON: Yes, the
U.S. A is.
MR. CAVALLUZZO: Do you know

whet her Syria is a party?
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MR. SI GURDSON: No, | don't know.
MR. CAVALLUZZO: You don't know
that. We will find that out. Okay, that's fine.
It goes on and it says:
"Canadi an consul ar officials
have extensive experience in
dealing with the types of
probl ems you may encounter,
and under stand how difficult
the situation can be for
everyone. They are there to
help. Stay in touch with
them keep theminformed
about your situation, and
call on themfor the
assi stance you need."
In terms of the kinds of
assi stance and informati on that a Canadi an may
find himor herself in, in this situation, if you
go to the next page you will see in the third
par agraph down under "Detai nee/ Prisoner”:
“"If you are detained or
arrested in a foreign country
and you choose to talk to

Canadi an consul ar offici al s,
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any information you give them
will remain conmpletely
confidential and is protected
under Canada's Privacy Act."

It goes on in the next colum
to say:

“"If you are detained or
arrested abroad and you wi sh
to have Canadi an consul ar
officials notified, you
shoul d clearly make that
request to the arresting

aut horities."

Just stopping there. Under the
Vi enna Convention, before ny right crystallizes
under Article 5 to have a Canadi an consul ar
official see me, do | have to request it?

MR. SI GURDSON: Yes. \When you
read the Article 36(1), (2) and (3), it talked
about communi cation, the right to communi cate, the
right to have access.

MR. CAVALLUZZO: Right.

MR. SI GURDSON: The second
par agraph tal ks about notification.

The arresting or detaining state
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must notify the detainee of his or her right to be
in touch with the consul ate and, if the person
agrees, the receiving state must notify the

consul ate "We have one of your nationals here."
Then, when they arrange access, the third thing

t hat happens after notification and comunication
isS access to our services.

MR. CAVALLUZZO: In ternms of the
obligation of the receiving state, you said that
there was an obligation in this case on the United
States and Syria to notify me as a Canadi an of ny
ri ghts under the Vienna Conventi on.

What kind of timng are we | ooking
at? Should the receiving state notify me
i medi ately after they arrest me and detain me in
jail that you have the right to see your Canadi an
official?

MR. SI GURDSON: Well, the
convention says "w thout delay”". "Wthout delay"
means in some case one or two days or three or
four; in other cases it neans two, three or four
weeks. In a situation like the states and this
country, and other countries that are federal in
nature, often the state or the province has

jurisdiction over the arrest and has to notify the
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f ederal government and the federal government
notifies the embassy or consul ate.

MR. CAVALLUzZZO: Okay. So that
how I ong it takes will depend on the particular
circunmstance of each state?

MR. SI GURDSON: Absol utely.

MR. CAVALLUZZO: In ternms of what
you can do, if you go to the right-hand colum
under the title "The Role of the Governnment of
Canada", in the | ast sentence of that first
paragraph it says:

"...the Government of Canada
cannot interfere in the
judicial affairs of another
country.

That being said, the
Gover nment of Canada wil
make every effort to ensure
t hat you receive equitable
treat ment under the | ocal
crimnal justice system It
will ensure that you are not
penal i zed for being a
foreigner, and that you are

nei t her discrim nated agai nst
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nor denied justice because
you are Canadian. It cannot,
however, seek preferenti al
treatment for you, or try to
exenpt you fromthe due
process of |ocal |aw. "

So that in effect what we are
saying here is you are at the mercy of the
particular | egal systemin which you find
yoursel f?

MR. SI GURDSON: You are.

MR. CAVALLUZZO: You go on in the
next page to say you will assist the Canadi an who
is detained in hiring a foreign | awer?

s that right?

MR. CAVALLUZZO: We provide a
list of |lawyers who we know of and who coul d do
t he job.

MR. CAVALLUzZzZO: Okay. It also
says that you will facilitate communi cations
bet ween t he detai nee and the | awyer?

MR. SIGURDSON: Or his rep, yes.

MR. CAVALLUZZO: Or his designate.
OCkay.

MR. SI GURDSON: Yes.
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CAVALLUZZO: Then we get to

the services which are provided which I think is

i mportant to | ook at

is the one |

in the next paragraph.

It says:

MR.
MR.

"The range of services

provi ded by Canadi an consul ar
officials varies fromcase to
case and country to country.
Services appropriate to your
case and situation will be

di scussed with you and/ or

t hose you designate. At your
request, officials can:

- notify your famly or
friends..."

SI GURDSON: That is true, yes.
CAVALLUZZO: Secondly:

"- help you communi cate with
your representative, famly
or friends;"

S| GURDSON:  Yes.
CAVALLUZZO: Thirdly, and this

want to ask you about:

- request i mmedi ate and

regul ar access to you;"
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Now, that would be a very
i mportant right to me if I ama Canadian in sonme
foreign jail.

Are there any international
standards as to what this means "i mmedi ate and
regul ar access” to nme while | amsitting in jail?

MR. SI GURDSON: | don't know if
there are international standards. We have our
own service standards.

MR. CAVALLUZZO: Right.

MR. SI GURDSON: In the case of
someone arrested and detained, we try to -- our
service standards say we should try to have access
wi thin 24 hours.

MR. CAVALLUZZO: Okay.
Twenty-four hours of you being notified that a
Canadian is sitting in ajail --

MR. SI GURDSON: Yes.

MR. CAVALLUZZO: -- in your
jurisdiction?

MR. SI GURDSON: Yes.

MR. CAVALLUZZO: There are
performance standards which we will come to?

MR. SI GURDSON: Yes.

MR. CAVALLUZZO. It goes on.
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Anot her service would be to:

"- seek to ensure equitable
treat ment under | ocal
laws..."

Whi ch we have already referred to.

Then it goes on to say:

"- obtain information about
t he status of your case and
encourage authorities to
process the case without
undue del ay; "

So presumably that would require
me as a consular official to deal with the
receiving state and say, "What is the status of
this person's case" --

MR. SI GURDSON: Yes.

MR. CAVALLUZZO: -- "and could you
try to resolve it as quickly as you can?”

s that fair?

MR. SI GURDSON: Yes.

MR. CAVALLUZZO: And then:

"- provide you, your
representative ... with

i nformati on on the | ocal

judicial and prison systens,
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approximate times for court

action, typical sentences in
relation to all eged offence

and bail provisions;"

And then the only other one I'm
going to ask you about is:

"- make every effort to
ensure that you receive
adequate nutrition, and
medi cal and dental care;”

What can you do in a situation
where |, as a consular officer in a foreign
country, feel that a Canadian is not getting fair
treatment, is not getting adequate nutrition,
medi cal and dental care? What do you do in that
situation? What can you do?

MR. SI GURDSON: \What we do
normally is to make representation to the | ocal
authorities. At first, as | have said before, we
try the informal intervention. Sonetinmes -- very
often that works actually, because as soon as we
show an interest they show an interest in
i mproving the conditions. W resolve nost health
matters in that way: nutrition, toothache,

earache, eye infection.
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| f that doesn't work, then we
woul d take the intervention higher, make it nore
formal, send a letter or a diplomt note, which is
our formof a letter, to the Mnistry of Foreign
Affairs.

MR. CAVALLUZZO: So that if | ama
consul ar official and feel that |I'm not making
headway or there could be serious trouble here
that | may not be able to handle, you say | up the
ante, it could be a diplomatic note, it could be
intervention by a higher official than I, and this

presumably woul d be in communication with the head

of fice?
MR. SI GURDSON: Al ways.
MR. CAVALLUZZO: Okay.
Anot her question that | would have: | ama

consul ar official in a country that doesn't
have as good a human rights record as Canada and
may i ndeed suspect that prisoners or detainees
within a prison may not be treated as well as they
should be, is there anything I can do in that
regard?

A. First of all, let me say that
there are limts to what we can do in all cases,

but our first priority above all is to ensure the
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wel | - being of our client, the Canadian in
di stress. That cones before all. That trunmps
everyt hing el se.

So what we do in a case where a
person needs assistance, is that we try for nore
access; we monitor the well-being of the person.
| f we suspect that there has been nmaltreatment or
m streatment of the individual, we take note of
it. We very prudently m ght speak to the | ocal
authorities of the prison, of the detention
centre, again informal intervention, to say that
we woul d expect the treatnment to be at | east equal
to the very best offered to the locals, to the
nati onals of that country.

MR. CAVALLUZZO: MWhat if that is
not very good?

MR. SI GURDSON: Well, often it
isn't. We try the |local remedy. We try the
informal intervention.

| f that doesn't work and we stil
get access and we notice that thereis -- it's
more than a toothache, it is probably nore, we
have -- | think you alluded to this earlier -- the
various instruments that set the standards for

human rights. W have those listed in our manual
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and all consul ar officers have access to that.

They know that if in their m nd
there is a mstreatment of their client they
shoul d contact ne or the bureau and we will work
with [ egal branch and our human rights people to
wor k out different interventions.

Now, having said that, there is a
down side to being very active and even aggressive
in pursuit of our first priority, and that is the
wel | -being of the individual. That is the
receiving state, the detaining state, may object
to the insinuation that they are treating the
i ndi vi dual poorly and that could have
repercussions for that person who is being
det ai ned or persons who fall. So when the
information gets to Ottawa and we go to the | egal
branch, then we set in nmotion the geographic
chairs of working group

MR. CAVALLUZZO: One fi nal
guestion in regard to this, and that is: |[If | am
a consular official in a country once again
wi t hout the kind of human rights record that
Canada has, and i ndeed may be suspected through
t he Departnment of State of engaging in torture,

woul d I have a right, as a Canadi an official, of
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saying to these prison officials or detention
officials or intelligence officials, whoever they
m ght be, "I want to see this Canadi an al one and
speak to himor her."

Do I have that right as a consul ar
official?

MR. SI GURDSON: To demand
access, yes.

MR. CAVALLUZZO: Do | have the
right to demand access without the presence of the
foreign prison officials?

MR. SI GURDSON: You certainly have
the right to demand it.

MR. CAVALLUZZO: And under
international | aw must the foreign country succumb
to my demand?

MR. SI GURDSON: No, not in the
second case.

MR. CAVALLUZZO:. They don't have
t he obligation?

MR. SI GURDSON: They don't have to
all ow you to see the prisoner in private.

MR. CAVALLUzZZO: Okay. Is that
somet hi ng that m ght be expected of a consul ar

official? |In other words, a consular official in
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a country which may be suspected of torture, the
consul ar official should ask the prison officials
to see the Canadi an al one?

MR. SI GURDSON: Yes.

MR. CAVALLUzZZO: Taking you
t hrough your exhibit book, the next is behind Tab
15. It is a PowerPoint presentation that the
depart ment gave to us.

M. Comm ssioner and counsel, it
just gives the statistics that you may be
interested in, and in particular on the first two
pages, as to the number of points of service and
t he nunber of files that the mnistry deals with,
t he nunmber of staff.

| ndeed, on the second page | think
it is important, if you just took into account
t hat the dedicated, full-time Canada staff, the 74
at headquarters, these are once again consul ar
of ficials?

MR. SI GURDSON: Yes.

MR. CAVALLUZZO: You have 74
peopl e at headquarters. You have 70 in m ssions.
And m ssions we can define either as a consul ate
or embassy. |Is that correct?

MR. SI GURDSON: Yes.
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MR. CAVALLUzZZO: Then locally
engaged staff, 283. That means what it says; that
in Damascus, for exanple, you may hire Syrian
natives to work in the embassy. |Is that correct?

MR. SI GURDSON: Yes. | should say
too that when it says 70 full-time staff at
m ssions, that is correct, as far as | know. But
it is important to keep in mnd that there are
many, many people who work part-time in the consul
and they are not included here. | think the
| at est count was 400 staff abroad.

In that time of disaster when
there is a fire or earthquake or sonething, then
t he whole m ssion may be mobili zed.

MR. CAVALLUZZO: The Canadi an
government is responsible for hiring that many
part-time enpl oyees?

MR. SI GURDSON: No. They
have responsibilities for other things.

MR. CAVALLUZZO: It is just a
joke. | ama | abour | awyer at other tinmes.

--- Laughter / Rires

MR. CAVALLUZZO:. Let us go then to

t he next tab --

MR. S| GURDSON: Can | do that too?
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3

CAVALLUZZO: |'msorry?

3

SI GURDSON: Can | joke like
t hat, too?

MR. CAVALLUZZO:. Absolutely.

The next brochure is entitled "Bon
Voyage, But". This is the next tab, at Tab 16.

MR. SI GURDSON: Before we nmove to
that | really want to make a point. We touched on
earlier about conmplexity of cases; that we operate
on a case-by-case basis and country-by-country.

|f you | ook at the stats on the
second page, | think --

MR. CAVALLUZZO: Is it the second
one? Let me get to it.

MR. SI GURDSON: We will see in the
performance report we have something like 1.3
mllion service requests every year. They are not
cases but requests. They are phone calls and what
not .

We have, according to this,

184, 000 cases; that is, we actually started a

file. And 91 per cent of these are registration
of Canadi ans, passport services and citizenship,
and they are essentially in-house. So they are

not as conplex as the others.
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That | eaves the 9 per cent or
16, 000 cases.

If all cases are different, we
have 16, 000 different cases, with different
peopl e, or different groups of people, in 270
poi nts of services in 180 countries.

| am not a mathematician but |
know you multiply somet hing by somet hing and you
get a very, very conplicated scenari o.

MR. CAVALLUZZO: Okay.

MR. SI GURDSON: | want to mention
t hat .

MR. CAVALLUZZO: That is fair. We
appreci ate that.

Com ng to the brochure "Bon
Voyage", could you tell us what this is,

M. Sigurdson?

MR. SI GURDSON: This is our nost
i mportant publication. W send this out with al
new passports. It is a publication that touches
on al most everything a traveller should know
before a traveller travels about security, about
heal t h, about visas, about the cul ture of
different countries, and warns themthat every

country has its own set of |aws and you are
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subj ect to those | aws.

It tal ks about dual nationality,
whi ch i s another chall enge, and it gives a name,
address and phone number of all our m ssions
abr oad.

MR. CAVALLUZZO: The only
reference | would make here -- and once again, |
encourage everyone to read it -- is at page 28 of
t he brochure. Under "Crime and Punishment" it
st ates:

"More than 3,000 Canadi ans
are currently inprisoned
out si de Canada for various
of fences. The | aws and
custonms of countries around
the world can be very

di f ferent "

And so on and so forth. So that
is the kind of file we are | ooking at with your
di vision. At any one point in time you could have
3,000 Canadi ans i nmprisoned abroad.

MR. SI GURDSON: Right. The
figures as of June 14th of this year were 2,150
cases, not 3,000; 2,150, of which 1,515 were in
the U S A
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So you have 2,150 and you add on a
certain number who don't choose to request that
their consulate be informed -- let's say 500 so.
You are pushing 3,000, but it is belowthat now.

MR. CAVALLUzZZO: But a significant
number of the report of the 2,150, over 1,500 or
three-quarters are in the United States?

MR. SI GURDSON: Yes.

MR. CAVALLUZZO: The next brochure
deals with the very inportant issue of dual
citizenship, because that is a relevant phenomenon
in this particular public inquiry.

Rat her than taking you through the
brochure, | would ask you two questions.

One, can you tell us what dual
citizenship is? Second, can you tell us what
probl ems that raises in respect of your functions
in consular affairs?

MR. SI GURDSON: Dual nationality
means a person has nmore than one nationality. |If
they are living here as their place of residence,
we call this their country of first nationality.

They may be a national of another
country because they were born there. That

country does not recogni ze dual nationality. They
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may be dual nationals because of marriage. They
may be dual nationals because their parents were
born in another country, even grandparents.
Nonet hel ess, they hold dual nationalities.

Fourteen per cent of all Canadi ans
are dual nationals.

MR. CAVALLUZZO: | understand if
you are born in Syria, you are a dual national ?

MR. SIGURDSON: |If you are born in
Syria, you are always Syrian. You nmove here and
become Canadi an.

MR. CAVALLUZZO: What probl ens
does that create in respect of you protecting and
assi sting Canadian citizens of dual nationality
who are detai ned abroad?

MR. SIGURDSON: If a person is a
dual national, the country of second nationality,
if the person is being detained there, could
refuse access to that individual, could refuse us
havi ng access to that individual on the grounds
t hat that person is not Canadi an; that person is
what ever, a national of his origin.

MR. CAVALLUZZO: | am not getting
specific as to what in fact happened, but in

respect of M. Arar who has what is called dual
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citizenship or dual nationalities -- Canada is his
first country, or whatever you refer to it as --
what you are saying is that Syria could take the
position, if he was in a Syrian jail, that
M. Arar is Syrian?

MR. SI GURDSON: That is right.

MR. CAVALLUZZO: He is not
Canadi an. And, M. Arar, you have no rights under
Article 35 of the Vienna Convention and Canadi an
consul ar officials, you have no rights under
Article 35 because he is a Syrian?

MR. SI GURDSON: Now, the fact is
t hey coul d, but neverthel ess we treat dual
nationals, even in their country of second
nationality, as Canadi an nationals. They have the
same right to the protection and assi stance that
we give to any ot her Canadi an.

We encour age people to travel on
t heir Canadi an passport. It is not al ways
possi bl e because some countries you cannot enter
except under the passport of that country.

MR. CAVALLUZZO: M. Conm ssioner,
| ammoving to 1 o' clock.

| think M. Wal dman i s not goi ng

to have many questions in cross-exam nation. |
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think I can conplete M. Sigurdson in probably
half an hour. |If you want to --

THE COMM SSI ONER: W m ght as
wel |l break -- are you suggesting we carry on or
t hat we break now and then come back?

MR. CAVALLUZZO: | am prepared to
carry on if everyone else is prepared to.

M. Sigurdson is obviously the
most i mportant person and you are the second nost
i mportant person.

--- Laughter / Rires

THE COWMM SSI ONER: How do you li ke
that, M. Sigurdson?

| amfine to carry on.

MR. CAVALLUZZO: Are you fine,
M. Sigurdson?

MR. SI GURDSON: Yes.

MR. CAVALLUZZO: The next tab is
Tab 18, and really it is just the -- | guess we
call it the annual performance report of the
depart ment.

The only reference there which |
think is important, M. Conmm ssioner and counsel,
is on the second page, page 24 of 157.

You will see in the very first
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bull et point under Effective Assistance the
numbers that M. Sigurdson was talking about.

I n 2002- 2003 there were esti mated
1.3 mllion requests for consul ar assi stance.

The next tab, Tab 19, is really
fromthe Website of the department and just gives
you an idea of the differences between enbassi es,
consul ates general and consul ates. | |eave that
for your own reading.

Then | would |like to move to Tab
22.

We have behind Tab 22, as well as
21 -- and we will come back to 21 -- something
entitled, M. Sigurdson, "Manual of Consul ar
I nstructions".

Can you tell us what this is?

MR. SI GURDSON: This is what |
referred to earlier. This is for all people
working in consular affairs. Actually there are
two volumes that provide guidelines on what to do
in specific cases.

It is really, really inmportant
that | enphasize again that these are guidelines.
Wth 180 times 16, 000 kind of varied cases you can

only work with guidelines, and you have to rely on

StenoTran



© 00 N oo o B~ wWw N P

T N T S T T T N T e e e e e e S S S S
gag A W N P O © 0o N oo 0o M W N+ O

660

t he discretion and good judgment of the officer
and you have to rely on good conmmuni cati on bet ween
headquarters and the field.

MR. CAVALLUzZZO: If | was a
consular official in the field, would |I have
access to this manual ?

MR. SI GURDSON: Yes.

MR. CAVALLUZZO: In fact, should
have access to it?

MR. SI GURDSON: Yes.

MR. CAVALLUZZO: We are going to
start with the second chapter entitled "Protection
and Assi stance" and make a few references which |
think are i mportant for the Comm ssioner and ot her
counsel

| would like to initially refer to
page 6 of 75 under the title "Protection "

The first is 2.3.1, which is
entitled "Principles", and it goes on. | guess
this generally describes the prime functions.

It says:

“"A prime function of Canadi an
m ssions is to protect the
lives, rights, interests, and

property of Canadian citizens
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when t hese are endanger ed
or ignored in the territory
of a foreign state. The
basis of protection is a
conprom se between two
conflicting principles ..."
And the two conflicting
principles, on the one hand is territorial
sovereignty of the receiving state and of course
t he personal sovereignty of Canada over its own
citizens.
lsn't that correct?
MR. SI GURDSON: That is right.
MR. CAVALLUZZO: Then it goes on
to describe in some detail as to the kinds of
probl ems you would deal with | guess on a typical
day.
Section 2.3.2, "Attitude of
members of the m ssion", says:
"All menmbers of a m ssion
must treat requests for
protection (and assi stance),
even if ostensibly
unreasonabl e, with courtesy

and tact and good judgnent.'
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Then it goes on about hal fway down

"Consul ar officers should be
prepared prudently to offer
informati on and advice, but
only within their conpetence
and authority and without

of fering gratuitous advice.
They should avoid comm t ments
t hat m ssions, or the
Departnment, are unauthori zed,
unabl e or may not wi sh to
fulfil, as set forth in this

Chapter."”

And then it goes on:

That

"They shoul d ensure that the
m ssi on has adequate
informati on on | ocal

| egi sl ation, regul ati ons and
practices that m ght affect
the interests of Canadi ans.”

| ocal practices -- | haven't

asked you this before, and if you could be of

assi stance t hat

have to | eave it

is great; if you can't, we wil

to others.

StenoTran



© 00 N oo o B~ wWw N P

T N T S T T T N T e e e e e e S S S S
gag A W N P O © 0o N oo 0o M W N - O

663

And that is whether, first of all,
consul ar officials in New York City in September
of 2002 should have been aware of a practice that
al l egedly the Americans conducted called rendition
or extraordinary rendition.

s that the kind of thing that
this is referring to?

MR. SI GURDSON: No. This would
refer to -- as | nmentioned earlier, there are a
number of different |evels that people go to, that
consul officers goto intrying to find a
resolution to the problem

One is all use of local renedies,
and that is what that refers to. W provide
i nformati on on where to go, who to see, what to
say, with regard to a particular problem And we
have informal intervention and then formal.

| would say that a consul ar
officer, in addition to having these guidelines,
has to act on his or her experience and training
and what has happened in the past.

MR. CAVALLUZZO: Right.

MR. SIGURDSON: It may not involve
knowi ng somet hing as specific and, quite frankly,

new to the vocabul ary, as rendition.
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MR. CAVALLUZZO: As rendition. So
it's something we can | ook at the appropriate
time.

What about if the human rights
record of the country? Surely, if | ama consul ar
official in a country with a poor human rights
record, which is suspend of torture, | should be
aware of that if | amoperating in that country,
isn't that fair?

MR. SI GURDSON: Aware of...?

MR. CAVALLUZZO:. | amsorry?

MR. SI GURDSON: Aware of what?

MR. CAVALLUZZO: Aware that this
country has a very --

MR. SI GURDSON: ©Oh, a poor record.

MR. CAVALLUZZO: -- poor human
rights record, this country has had a very poor
records of treating detainee and, indeed, this
country is suspected of torture. If I am
operating in that country, | should know t hat?

MR. SI GURDSON: Yes. Well, you
shoul d know that for a number of reasons, but the
most i mportant reason you should know that is
because, as | have said before, the number one

objective is the well-being of the individual, of
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our client, and that means that you should know
all that is in the environment that could help and
hurt that person.

We have access to political
reporting. We have -- we read newspapers and we
see the Internet. W know what the State
Department has published. | think it's incunbent
upon our people in the field to knowthat. It is
background al ways, when operating in countries
where there are all egations, that there is il
treatment or maltreatment and where it's reported
as fact, it doesn't matter to us. The principal
obj ective has to be the well -being.

| f we suspect, then the consul
officer is on the | ookout for any sign of
mal treatment. And you know very well, or at | east
| know, according to what | have read, that you
may not be able to recogni ze when sonebody has
been treated really badly for the purpose of
listing the informati on, and what not. But if one
suspects, and you have to arrive with being
suspicious, then we start the process of inform ng
Ottawa, making sure that the | egal branch is
reviewi ng the case agai nst the various

i nstruments.
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MR. CAVALLUzZZO: Okay. Now, |
guess that | eads us to the next point. And just
before I go on to the next point, you nmention the
annual survey or review by the Departnment of
State. |Is it fair to stay that consular officials
in foreign states should be aware of the
Department of State's annual survey in respect of
particular countries?

MR. SI GURDSON: You mean officials
of other countries?

MR. CAVALLUZZO: No. Mhat I'm
referring to -- perhaps, Marc, if you could give
me -- I"'mreferring to Volume Il of M. Hooper's
"Materials for Cross-Exam nation".

At page 1 of -- or, excuse me,
page 50 of the book -- I'mshowi ng the witness the
Department of State survey for Syri a.

| am not going to ask you --
haven't asked you this before, to be fair to you,
but I just want you -- you nentioned the
Department of State. |Is this the kind of review
or survey that you were tal ki ng about that --

MR. SI GURDSON: The country
report, yes.

MR. CAVALLUZZO: Right. So if we
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are | ooking at the one from Syria, is it fair to
say that the consular officials who are enpl oyed
in Damascus, in that enbassy, should be aware of
t his annual report?

MR. SI GURDSON: Generally.
CAVALLUZZO: Generally?
S| GURDSON:  Yes.

> 3 3

CAVALLUZZO: What do you nmean
by "generally"?

MR. SI GURDSON: They may not have
read the whole thing, but they know it exists,

t hey know what the concl usions are.

MR. CAVALLUZZO: Right. But if
t hey have a problem they could obviously refer to
it. They know it exists?

MR. SI GURDSON: They probably
could. Yes, they could refer toit. That would
not determ ne their course of action. Being aware
of this report, being aware of the various human
rights instruments it is really inmportant not to
take action on the basis of their know edge of it
because they are not | awyers, they are not
experts.

MR. CAVALLUZZO: Right.

MR. SI GURDSON: But it does point
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themto the need to consult with headquarters and
start that process of consultation.

MR. CAVALLUzZZO: Okay. Now, if
you go to the next page, under article -- or
paragraph 2.4.1, "Principles of international
[ aw" .

| am not going to ask you about
this. We have referred to many of these in our
| egal overview and | have referred you to the
Vi enna Convention. But in that paragraph it
states, four lines up fromthe bottom

"Violation of the standards
established in these
instruments..."
-- and it's referring to these international
instruments --
"...may constitute grounds
for the exercise of
di pl omati c or consul ar
protecti on by Canada on
behal f of its citizens."

Now, could you tell us, what does

t hat mean, in practice?

MR. SI GURDSON: That is exactly

what | just said, that when there is any kind of
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suspicion of or evidence of some kind of

mal treatment, then it is important to understand
that there are instruments, there are bodies of
international |aw, which apply certain standards
to human rights. And if there is a belief or a
suspicion on the part of consul officer, they
should, if you read the following line, refer it
to Ottawa.

MR. CAVALLUZZO: Right. And you
menti oned di plomatic notes. | understand that's
very broadly defined and it could go right up to
the mnister, if need be, if the circunstances --

MR. SI GURDSON: But that woul dn't
be started at the m ssion.

MR. CAVALLUZZO: Oh, correct.

MR. SI GURDSON: Ri ght.

CAVALLUZZO: It could, yes.

MR. CAVALLUzZZO: Okay. The only
ot her parts of this chapter which should be
referred to, paragraph 2.4.4 deals with arrest,
detenti ons and charges. W have dealt with all of
t hose principles, but you should read it -- and
| ' msounding |like a teacher here. You shouldn't
read it, but | recommend it, if you are

interested, because it does have many points we
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have revi ewed.
But on the next page, 11 of 75,
"Access to Canadi ans arrested”, and it refers to
Article 36, which we have already gone to and
revi ewed, but it goes on in the fourth |line, and
says:
"Consul ar officers should
i medi ately report to the
Di pl omatic M ssion or
Headquarters if they are
refused access, or if
Canadi an det ai nees are
refused communi cation with
them Consul ar officers
shoul d i mpress upon the
police the necessity for

interviews with Canadi ans

under arrest or in detention;

such interviews shoul d

preferably be in private,...

-- so we have already comented on that --
"...consistent with normal
security precautions.”

And then it goes on.

In terns of access, in the next
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par agraph 6:
"The VCCR is silent on
consul ar access when a dual

nati onal is detained...

-- and we have already dealt with that. But that
paragraph is important, in ternms of this inquiry,
and we will come back to that.

The only other reference in this
part is paragraph 2.4.9, on the next page. It's
entitled, "Assistance to Canadians in Jail". That
generally speaks to the kinds of duties and
obligations that we have already referred to.

The only other reference in this
chapter or tab can be found at page 53, and it's
under "Prisoner Services". This is really the
"wills", what the department and m ssions abroad
will do. And the references | would make woul d
be to the second paragraph:

"WLL visit or maintain
contact with the prisoner,

al t hough the frequency wil
depends upon the | ocation of
the prison, the conditions
within the prison, the number

of Canadi ans i ncarcer ated, as
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well as the size of the
consul ar staff and competi ng
priorities at the Canadi an
m ssion. In countries where
the prison conditions are

good. .."

When | read that | tried to figure

out which country that is, but in any event --

"In countries where the
prison conditions are good
and communi cations with the
outside world is relatively
easy, visits may be made only

on request."

The next, | think, inportant

is the foll owi ng:

"WLL attenmpt to obtain
case-related information to
t he extent that this cannot
be obtained directly by the
prisoner and provided the

pri soner so requests.”

And finally:

"W LL provide avail abl e

i nformati on on such matters
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as the local judicial and
prison systenms, approximate
time requirements for court
action, typical sentences in
relation to the all eged

of fence, bail provisions..."
et cetera, et cetera.

Real ly, these are -- once again,
we understand, we know how enpl oyees operate --

t hese are general guidelines, these are
expectations --

MR. S| GURDSON: Yes.

MR. CAVALLUZZO: -- and we will
obvi ously, take that into account.

The only other portion that I
woul d refer to Conm ssioner and counsel is on the
next page. This is "Liaisons with Local
Aut horities”. You will see the obligations there
in that paragraph.

In particular, I would refer to:

"W LL, where appropriate,
seek i mmedi ate regul ar access
to the Canadi an prisoner from
the time of arrest until

rel ease; "
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The third one:

"WLL verify that conditions
of detention are at | east
conparable to the best

st andards applicable to

nati onals of the country of

i ncarceration;"

And t hen:

"W LL obtain information
about the status of the
prisoner's case and encourage
| ocal authorities to process
t he case without unreasonabl e
del ay. "

Just a couple of final matters,
M. Sigurdson. If we could go back to Tab 20, you
referred us before to the standards, the quality
standards or the time standards.

Maybe before | ask you a question
or two about this, what is this document entitled
" St andards"?

MR. SI GURDSON: They are the
performance standards, measured in time, that it
takes to deliver the service requested.

MR. CAVALLUzZZO: Okay. And if we
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go to the third page in -- unfortunately, the
pagi nati on doesn't make sense. It is page 1 of 4
but it is the third page in. | guess, under

"Protection and assi stance", which is the chapter
t hat we just read, about five colums down, in the
first box, it says, "Contact with arrested or
det ai ned persons” and it says "within 24 hours"?

MR. SI GURDSON: | nmentioned that.

MR. CAVALLUZZO: You menti oned
that. So that means fromthe time that the
foreign authority contacts you in the consul ar
office, you should see the detainee within 24
hours of that contact?

MR. SI GURDSON: No, 24 hours after
we have been notifi ed.

MR. CAVALLUZZO: Yes.

MR. SI GURDSON: | mean, someti mes
we don't wait for the notice to come fromthe
recei ving state.

MR. CAVALLUzZZO: Okay. And the
final -- or I guess | will quickly take you
t hrough the next tab, Tab 21, also comes fromthe
"Manual of Consul ar Instructions”. 1t's Chapter
1, which deals with [egal matters.

The only reference there -- and
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won't ask you any questions about this -- that |
woul d make to the Comm ssi oner and counsel woul d
be paragraph 1.0.2, "Advise offenders to consult a
| egal adviser"”, and that guideline will be
important, | think, in this inquiry.

Now, the final questions, M.
Sigurdson, relate to Tabs 23 and 24. Tab 23 is
are two travel reports in respect of Jordan, one
i s dated August 29, 2002 and one dated November
15, 2002.

Coul d you tell us what these
travel reports are and what is their purpose?

MR. SI GURDSON: The travel reports
-- | spoke very briefly about them-- they are
produced by the division called Program-- or
Client Services, pardon ne, and they are a
collection of information for travellers that talk
about the health conditions, the security
conditions, the culture of a country, the history
a bit, and via visas, entry, what not.

By and | arge, they are quite
general, to try to fit everybody, in al
circunstances. 1In these, you can see we have
i ncluded comments about detentions in the area.

This is to make people alert to their own safety
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and the need to be cauti ous.

MR. CAVALLUZZO: Yes, you do.

For example, in respect of Jordan,
on the first page you point out that there are
hei ght ened tensions as a result of the Iraq
situation which puts Canadi ans at greater ri sk,
and so on and so forth. There are sim|lar
admoni tions at Tab 24, which is the travel report,
in respect of Syria.

MR. SI GURDSON: Syri a.

MR. CAVALLUZZO: The one dated
July 2002 and the other dated November 2002.

| | eave this for counsel to read,
but the question that | would have in respect of
these reports is that it says absol utely nothing
about the human rights record of the countries in
guestion, unlike the Department of State review
t hat you have in front of you.

First of all the question woul d
be: Does DFAIT or does the Department of Foreign
Af fairs now produce a simlar report as the
Department of State does?

MR. SI GURDSON: The depart ment
produces, you know, political reports throughout

t he year that coment on human rights. They don't
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have country reports exactly |like that.

The reason we don't in the travel
report is because it is not absolutely sure or
certain that the informati on about human rights
woul d be hel pful in the same way that the other
information is.

MR. CAVALLUZZO: But these other
reports that they tal k about, about human rights,
are they produced in other divisions of the
Depart ment of Foreign Affairs.

MR. SI GURDSON: Yes, we have a
Human Ri ghts Di vi sion and the geographics are
al ways reporting on comm ssions in their country
of responsibility.

MR. CAVALLUZZO: So that there
woul d be one for Syria and Jordan?

Do you know?

MR. SI GURDSON: There are many
reports that touch on human rights.

MR. CAVALLUZZO: We will foll ow
t hat up, but since you are the head of the
Consul ar Division and you don't produce it, we
won't ask you any further questions.

Thank you very much?

MR. SI GURDSON: Thank you.
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THE COMM SSI ONER: M. WAl dman.

MR. WALDMAN: | think we could
push ahead. | just have a very few questions.

THE COWM SSI ONER: Sure, if you
are prepared.

Are you still fine, M. Sigurdson?

MR. SI GURDSON: Yes.

MR. WALDMAN: | am going to be
just a few more m nutes.

EXAM NATI ON

MR. WALDMAN: W th respect to
travel reports, was a new travel report issued
with respect to Syria after M. Arar's detention?

MR. SI GURDSON: Yes.

MR. WALDMAN: What about with
respect to the United States? Was a new report
i ssued after M. Arar's detention with respect to
the United States?

MR. SI GURDSON: There have been
updat es yes.

MR. WALDMAN: Has there been any
consideration to issuing warnings with respect to
young Muslinms about travelling to the United
States in |ight of what happened to M. Arar?

MR. SI GURDSON: | don't think
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there is any inclusion and there is no thought of

doi ng that.

MR. WALDMAN: I n M. Arar's
case -- |I'mnot asking you to tal k about the
specifics, | amjust going to give up the facts

and | want to know if it conplies with the
standards. Okay?

He was detai ned on the 26th, his
famly notified the consular officials on the
27t h of September. He didn't get consul ar access
until seven days |l ater, October 3rd, and he asked
for consul ar access at the airport.

I n your view, did the Anmericans
conmply with their obligations under the Vienna
Conventi on by denying M. Arar consul ar access for

seven days?

MR. SI GURDSON: Well, | think,
M. Wal dman, | nust say, as | have said earlier, |
am here as a contextual wtness. | don't know al

the details of M. Arar's case.

Let's say it is a case.

MR. WALDMAN: A case, yes.

MR. SI GURDSON: A case anywher e.
Let's go to Seattle.

MR. WALDMAN: Okay. Let's say the
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person was deni ed consul ar access, asked for it at
airport, was detained by INS and held for seven
days wit hout being given consul ar access. Wuld

t hat be in accordance with the Vienna Conventi on,
in your view?

MR. SI GURDSON: That certainly
woul dn't be very, very fast, but that would be
reasonabl e, yes, | think so.

Now, that doesn't mean we don't
have access. As | have said earlier, in the case
of somebody arrested or detained we don't wait.

W thin 24 hours we want access.

I n many cases we receive
notification fromthe famly that so and so has
been det ai ned and whatnot, noved to a certain
detention centre. We make inquiries. W try.

Once agai n, our nunber one
priority is get in there, do it.

MR. WALDMAN: Okay. | just have a
f ew more questi ons.

The standard says that you shoul d
get access within 24 hours. How |long after the
24 hours would the matter be sent to a higher
| evel for, you know, letters or diplomatic notes

or things |like that?
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MR. SI GURDSON: Well, when we see
t he person we would want to find out the
circunstances of the detention, the expectations
of the detainee, arrange for |egal representation,
and then go away and absorb that information,
report to Ottawa, get a discussion going on the
basis of, again what | mentioned earlier,
experience, training, what has happened before,
the history of consular in that area.

MR. WALDMAN: But | think you
m sunder st ood the question | was really focusing
on: |If you are told that someone was det ai ned,
and you confirmed that and wanted consul ar access
and it wasn't given to you, how | ong would you
wait before you took it up to the next |evel?

MR. SIGURDSON: Until | could get
to a phone.

MR. WALDMAN: So if after 24 hours
you wanted get to see someone and you coul dn't,
you woul d i medi ately go up the next |evel?

MR. SI GURDSON: Absolutely. |1

would |l et Ottawa know, but | would -- as | said to
M. Caval luzzo, | would at that point start
informal intervention at a | ower | evel. W have

| evel s of communication at all m ssions at all
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| evel s and it never ceases to amaze nme what you
can acconmplish by talking to the prison authority,
a guard, as opposed to the Secretary of State.

MR. WALDMAN: One | ast question.
When you were asked about rendition you said it
was a new concept and | just want to know, after
M. Arar's case have new instructions been sent to
consul ar officials in the United States alerting

themto this problemof rendition?

MR. SI GURDSON: |'m not aware of
that. Now, it may have happened, but |'m not
aware of it. It is not in my mandate.

MR. WALDMAN: Okay. Perhaps

MR. SI GURDSON: | do know t hat
M. Graham as M nister of Foreign Affairs, and
M. Powell as Secretary of State, exchanged
| etters that were announced in Monteray by the
President and the Prime M nister, an understandi ng
that a person wouldn't be deported to the country
of second nationality wi thout notice and
concentration.

MR. WALDMAN: Thank you. Those
are all my questions.

THE COWMM SSI ONER: M. Baxter?
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MR. BAXTER: No re-exam
M. Comm ssioner.

THE COMM SSI ONER: Re-exam nati on,
M. Caval luzzo?

MR. CAVALLUZZO: No, thank you.

THE COWMM SSI ONER: Thank you very
much, M. Sigurdson, for com ng and giving your
evi dence.

Thank you for the time | know you
spent if preparing to come here. W appreciate
it.

MR. SI GURDSON: Thank you.

THE COMM SSI ONER: That then
conpl etes what is schedul ed for today.

MR. P. CAVALLUZZO: That is
correct, M. Comm ssioner.

Our next witness will be M. Garry
Loeppky, who is the Deputy Comm ssioner of the
RCMP. He is scheduled to testify on Wednesday,
June 30t h.

THE COMM SSI ONER:  Shoul d we
adjourn until 10 o'clock that morning? Does that
make sense?

MR. CAVALLUZZO: Yes.

THE COMM SSI ONER: Okay. We will
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then rise and resume on the 30th at 10: 00 a. m

--- Whereupon the hearing adjourned at 1:24 p.m,
to resume on Wednesday, June 30, 2004 at
10: 00 a.m / L'audience est ajournée a 13 h 24
pour reprendre le mercredi 30 juin 2004

a 10 h 00

Lynda Johansson,

C.S R, RPR
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