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Ottawa, Ontario / Ottawa (Ontari o)

--- Upon comenci ng on Monday, July 5, 2004
at 10: 00 a.m / L'"audience débute | e |undi
5 juillet 2004 a 10 h 00

THE COWM SSI ONER: M. Caval luzzo.

MR. CAVALLUZZO:. Today we are
going to be hearing the motion of M. Arar's
counsel. | assume after that we will have
representations or comments in regard to the
guestions you have posed in respect of the
procedure to be foll owed regardi ng national
security confidentiality.

Tomorrow we will continue with
M . Loeppky's direct exam nation and hopefully we
will conplete his evidence tomorrow afternoon.

Then, subsequent to that tinme, we
will be resum ng on July 19, two weeks today, with
t he evidence of Monia Mazi gh.

Thank you.

THE COMM SSI ONER: Okay.

MR. CAVALLUZZOC: It is
Ms Edwardh's notion, so | assunme she wil
commence. Thank you.

THE COMM SSI ONER: Ms Edwar dh.

MS EDWARDH: Thank you very much.

StenoTran
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We have changed sides, to add to the confusion,
M. Comm ssioner.

Before | begin formally with the
motion, | want to draw to your attention -- and
i ndeed | have some concerns about a letter written
by the American Ambassador to Canada published in
the Gl obe and Mail this weekend, or over the |ong
hol i day weekend. It was actually published
July 1st.

M . Ambassador Cel |l ucci makes the
statement that he would Ilike to clarify the record
and essentially he says:

"To the contrary, | have
stated, on the record and on
nmore than one occasion, that
t he decision to deport

M. Arar from New York was
made exclusively inside the
United States by U. S. | aw
enforcement officials.™

We know from ot her reported
statements made by the Ambassador that there may
be several different versions of his coments, but
in light of his decision to communicate to the

medi a his view of the very matters that are before

StenoTran
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you, | amgoing to ask, M. Comm ssioner, that

t hrough your counsel you issue an invitation here
to himso that he can make these statenments to
this inquiry.

THE COMM SSIONER: | will take
t hat under consideration.

| think, as you know, there has
been communi cation fromthe Conm ssion to the
United States government requesting their
participation and we will consider whether or not
we will include a specific request to the
Ambassador to comment on that letter.

MS EDWARDH: Thank you very much,
M . Comm ssioner.

THE COWMM SSI ONER: Thank you.

MS EDWARDH: Let me then turn to
the motion that has been filed. | mght indicate
t hat you shoul d have before you, M. Comm ssioner,
a menmor andum of argument filed on behalf of Maher
Arar; you should al so have before you four vol unes
of materials that have been appended. |'m sure
Ms Mclssac won't object to me saying that you
shoul d al so have her memorandumin response.

THE COMM SSI ONER: Ri ght. Yes,

StenoTran
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SUBM SSI ONS / SOUM SSI ONS

MS EDWARDH: W th that, let ne
conmence.

M. Comm ssioner, this motion is
brought upon a single principled prem se: That
prem se is that information that is in the public
domain is in fact information that cannot be
revi ewed or regarded as confidential information
and therefore cannot be subject to any clains of
privileged, |let alone national security
confidentiality.

The focus of our motion today is
in respect of information, because indeed that is
what the Canada Evi dence Act protects is
informati on, not the electronic version or the
documentary version of it, but it is the
i nformation.

The second principle we ask you to
informyourself with is that information cannot be
considered to be confidential when placed in the
public domain by governmental officials in
circumstances that show that this information was
in fact not sought to be protected.

Whet her the disclosure is

aut horized or not is irrelevant to our position.

StenoTran
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It does not alter the fact as well that the
information is in the public domain, known to
t he public.

As a result, it is our position
that informati on contained in documents held by
t he Government of Canada relevant to the terns of
inquiry that reflects information that is already
in the public domain cannot be the subject of any
claimfor privilege.

We ask, at page 1 of our
memor andum of argument for a nunmber of renmedies.
| n paragraphs 4 and 5 we ask for also information
contained in government docunents emanating from
t he applicant, Maher Arar, or his counsel; or any
informati on emanating fromforeign entities
provi ded by the applicant and his counsel.

That argument rests on not just
t he prong of what has been disclosed publicly, but
ultimately on the fairness that, M. Conm ssioner,
we believe you owe and the Government of Canada
owes to M. Arar.

Let me just summari ze that.
| nformati on, that we believe is in the
government's hands relating to his interrogation

in Syria, United States and possibly Jordan, is

StenoTran
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information, in nmy respectful subm ssion, that

M. Arar, when he testifies -- and there is no
doubt he will -- is entitled to tell you,
M. Comm ssioner, "Yes, | made this statement.

This is the circunstance | made this statenment.
This is the kind of torture |I was subjected to
when | made this statement. This is the
informati on that the interrogators wanted me to
say."

Or to tell you whatever version of
the truth there is to the specifics of the
information. That ultimately, if this inquiry
means nothing M. Arar is entitled to tell you
that the information is right or wrong in respect
of the interrogation that he was submtted to that
is in the hands of the Government of Canada. That
is fairness coupled with the public principle.

I n our notion | grant that we have
asked that information be provided directly by the
Government of Canada to us. Ms Ml saac, | think,
states in her memorandum of argument that this
informati on nust properly flow only through you.
That is what the Inquiry Act contenpl ates and that
is what the terms of reference contenpl ate.

We, however, do not accept that

StenoTran
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you have no authority to say to one participant
who has been granted standi ng that they nmust

provi de informati on to anot her partici pant who is
granted standing if you find that it is
appropriate to do so, and we ask that you nake
such an order

THE COMM SSI ONER: | have
certainly read Ms Mclsaac's point. It struck me
t hat one way or the other what you are | ooking for
is production of the documents for the reasons
t hat you outline --

MS EDWARDH:  Yes.

THE COMM SSI ONER: -- and whet her
they flow fromthe governnment to Comm ssion
counsel to you or directly fromthe governnent to
you would make little difference to you, as |long
as you got them

MS EDWARDH: Correct.

THE COMM SSI ONER: Yes. Okay.

MS EDWARDH: We al so just wanted
to point out, though -- although we do take the
position you can make that order directly,
al though it really is not of much nmonent to us --
that Rule 26 of the Rules of Procedure which

presuppose that you will hold, or Comm ssion

StenoTran



© 00 N oo o B~ wWw N P

T N T S T T T N T e e e e e e S S S S
gag A W N P O © 0o N oo 0o M W N+ O

924

counsel will hold, confidential to the Conm ssion
documents until they are filed on the public

record in public hearings al so states "except as

directed” We are of course asking that you so
direct.

THE COMM SSI ONER: Right. Okay, |
under stand your point. | will hear from

Ms Mclsaac on it --

MS EDWARDH: Fi ne.

THE COWMM SSI ONER: -- so that you
don't have to concern yourself terribly with it.

MS EDWARDH: Before turning
specifically to the information that is public, |
want just to make brief reference to your ternms of
reference and one other matter that we say is
i ncluded in paragraph (e) of your ternms of
reference. | have set themout if you would just
turn to paragraph 6 of the memorandum

You will see that that is the
catchall paragraph in the memorandum t hat states:

"...and any ot her

circunstance directly rel ated
to M. Arar that Justice

O Connor considers rel evant

to fulfilling this mandate."

StenoTran
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| amgoing to call it the basket
clause in the terms of reference.

We do take the view -- and ny
subm ssions are directed in part to this point --
t hat you, M. Comm ssioner, should be concerned
about the fact that when M. Arar arrived in
Canada, and just before his arrival in Canada, and
during the discussions about whether there would
be a public inquiry, informati on was di sclosed to
t he media and to Menbers of Parlianment, who sat
primarily in opposition, that could only be
regarded as informati on designed to discredit
M. Arar and to provide a disincentive to the
Government of Canada to call such an inquiry.

The fact of that occurrence, in
my respectful subm ssion, sir, is relevant to, in
the same way after the fact conduct is relevant
to, the state of mnd of those actors who were
involved in dealing with M. Arar's case. W
woul d ask that you, in approaching this notion,
acknowl edge and accept that one of the other
circunstances directly related is indeed the
informati on di scl osed, both before his rel ease
and after his release, that was designed to

di scredit him

StenoTran
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The ot her observation | would Iike
to make about paragraph 6 in our menorandum in
approaching the task at hand it is self-evident
t hat you were call ed upon to conduct a public
inquiry into matters that necessarily involved our
relationship with our allies, particularly United
States; our relationships and international
communi cations with foreign entities such as Syria
and Jordan.

In that regard it is inmportant to
observe that national security matters and foreign
or international relation matters are at the core
of your mandate. When the Governnent of Canada
created those terns of reference, in ny respectful
subm ssion, it is obvious that the exploration of
t hose rel ationshi ps was on the table.

What we have done in our notion,
M. Comm ssioner, is totry to |ay before you --
al though it becomes increasingly difficult to be
exhaustive -- those matters that have been
referred to and descri bed that are reasonably in
t he public domain.

We, at page 5 of our nmemorandum
identify the categories or classes of information

t hat we say are reasonably to be understood as

StenoTran
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being in the public domain. Our materials are
desi gned to place before you the sources of that
i nformation.

Some of them are very public, in
the sense that they belong to major media outlets
in this country and the articles that they have
written after interview ng government officials or
private persons; others represent things said in
t he House of Comons at governmental comm ttees;
others represent matters that counsel for M. Arar
has | ocated or witnesses who have been intervi ewed
and whose will-say in this area has been put
forward in affidavit formin Volume IV of the
record.

| am not going to take you through
t hose, but the memorandum and the material is
organi zed to refl ect these categories of
informati on that we say are clearly in the public
domai n now.

| would |ike to, using these
categories, just take a couple of the facts or
pi eces of information -- let me not call them
"facts" for a moment, the information to show
essentially how we are inviting you to reason.

Let nme begin by asking you to turn

StenoTran
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to page 6 of the menmorandum You will see there a
description of M. Arar's interrogation in the
United States. We state there that the
informati on publicly avail abl e now i ncl udes:
"The authorities had
information that (M. Arar)
knew Abdul |l ah Al Mal ki. They
were aware that he had met
wi t h Abdul lah in October of
2001 and al so that Abdull ah
had wi t nessed the signing of
his | ease in 1997. They
showed M. Arar surveillance
phot os taken of M. Al Mal ki,
i ndicating that M. Al MalKi
had been under surveill ance
and a copy of the | ease that
had been wi t nessed by
M. Al Mal ki."
was al so shown.
U.S. authorities also expressed
concern about his relationship with M. El-Maati.
This information in the footnote
here relates to the Website of M. Arar which has

been notoriously in the public domain since 2003.

StenoTran
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| thought, though, it m ght be
nmor e appropriate, if anyone wi shed -- we
downl oaded t he Website and perhaps it should form
part of the record.

On the Website and again in a
medi a statenment in November 2003 -- and Ms Davi es
i s handi ng both of those up, which everyone I
t hi nk has had for a long tine.

You will see on the first page,
M. Comm ssioner, in the third paragraph, M. Arar
has descri bed the questioning. This is the
guestioning that was undertaken in the United
States. He was questioned in particul ar about
Abdul | ah Al - Mal ki. He gives a series of answers
about his relationship. Then in that same
Website -- and it is highlighted in dark ink --

t he di sclosure of the rental agreenment to him
during the course of his interrogation in the U. S.
in 1997.

Al so, if you just want to make a
note of this, if you turn to page 6, in a
descri ption of his experience in Syria he has
publicly stated, both in the interview and again
on the Website, that while being interrogated in

Af ghani stan he was asked if he had received

StenoTran
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mlitary training and, under torture, he indeed
adm tted he had.

Over on the next page, under the
date early Novenber 2002, he again states that he
was forced to say he had been to Afghani stan.

Lastly, just to make the point and
drive it home, at page 8, under the date of August
19, 2003, M. Arar said again that during
interrogation in Syria he was told to write, anong
ot her things, that he went to a training canmp in
Af ghani stan and forced to do so by a threat to put
him"into the tire" and then to put his thunb
print.

Thi s disclosure nmust be coupl ed,
in considering the public nature of this, by the
fact that there certainly was never any concern
expressed or discussion of the inmpropriety of
M. Arar putting this on his Website and
broadcasting it in his media statement, and it
certainly must be viewed as information which is
in the public domain.

It is also, in part, confirmed by
t he order issued by the Ameri can government.

We have received this only as a

result of our own inquiries. You will see it in

StenoTran
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Vol ume | V.

We obtained it fromthe Centre for
Constitutional Rights. It is that entity which is
conducting civil litigation on behalf of M. Arar.

THE COMM SSI ONER: Excuse ne.
just have three volunmes here. | thought I had
four.

Al'l right; thank you.

Which tab is it?

MS EDWARDH: It is Tab 1,

M. Comm ssioner.

THE COWMM SSI ONER: Thank you; |
have it.

MS EDWARDH: | apol ogi ze for the
quality of the reproduction, but the fault does
not lie with our office.

This is a document that was
provided to M. Arar in the United States on the
occasion of his deportation or rendition to Syri a.
It is one that was removed from his person when he
was in Syria and not returned.

It is interesting to observe, if
you turn to page 4 -- and you will bear with me
while we try to read along with respect to the

second par agraph:

StenoTran
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"The FBI interviewed Arar on
September 27, 2002 at JFK

| nt ernational Airport.

During the interview, Arar
adm tted his association with
Abdul I ah Al - Mal ki and
Abdul I ah Al - Mal ki 's brother,
Nazi h Al - Mal ki. Arar advised
the FBI that he was friendly
with Nazih Al-Malki in Syria
whil e they were in school

t oget her and that he [Arar]
wor ked with Nazih Al -Mal ki at
New Li nk Conmuni cati ons.

Arar al so advi sed the FBI

t hat Al - Mal ki exports radios
and one of his customers was
the Palestinian mlitary.
Arar al so advi sed that he had
t hree busi ness dealings with
Al -Mal ki. Arar also admtted
to FBI about meeting Abdul | ah
Al - Mal ki at the restaurant
where he and Al - Mal ki went

outside and talked in the

StenoTran
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rain in October 2001."

This is a docunment,

M. Comm ssioner, that in an unredacted form was
shown to M. Arar, in a redacted formwas provided
to CBS, and we have no other access to this
docunment .

THE COMM SSIONER: Is it clear
whet her the redactions were done by the United
St at es government or were they done in Canada?

MS EDWARDH: | did not obtain this
document from any Canadian entity. | got it from
the Centre for Constitutional Rights. So it is
clear to me that it was redacted in the U S. and
assune redacted before provided to the CBS.

THE COMM SSI ONER: All right.

MS EDWARDH: Certainly for our
purposes this information about M. Arar's
interrogation and the persons of interest, the
meeting at the restaurant, all of that is
di sclosed in this document. It is information
that is clearly in the public domain.

M. Arar's own statements are in
the public domain. To the extent that this
information is in the public domain, we submt it

i's not subject to any claimor possible claimfor

StenoTran
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confidentiality.

| wish to turn to another exampl e,
because | want to correct one fact as well that is
in my menmorandum

| n paragraph 15 we tal k about
informati on provided to M chael Edel son, who was
t hen counsel to M. Arar.

Let me ask you, M. Conm ssioner,
to take a line through the second sentence. W

have corrected that, and we do not think that

M . Edelson's statement or will-say can support
that statement. So let nme just withdraw it right
now.

THE COMM SSI ONER: Just stri ke
t hat out?

MS EDWARDH: Just strick it out.

THE COWMM SSI ONER: Thank you.

MS EDWARDH: But we do put in our
affidavit -- and for your reference, if you turn
again to supplenmentary Volunme |V, at Tab 7, you
will see Ms Davies' affidavit where she sets out
at |l ength, comencing in paragraph 5 of the
affidavit, M. Edelson's meetings, what we
anticipate he will say that describe his neetings

with the Mounties, and the dates of those

StenoTran
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meeti ngs.

It is as a result of information
di sclosed to counsel -- and let ne tell you we
take a very strong view that if a member of the
police force conmes and nmeets someone and says "we
want to tell you A, B, Cor D', and those persons
are not bound by any oath of secrecy or bound by
an oath of office, they are of course free to
di scuss that information with anyone they may need
to: free to discuss it with M. Arar; free to
discuss it with his wife. They are free to
di scuss it with anyone they choose to discuss it
with.

We take the view that the
informati on provided to M. Edelson is also very
much in the public domain. You will see it

descri bed at the bottom of page 7 and over to page

8.

M . Edel son was told that the
officers had access to M. Arar's palmpilot. It
is the only inference that can be drawn. It is

t he bottom of page 7, over to the top of page 8.
THE COMM SSIONER: My Tab 7 is
only five pages. It is the affidavit of

Ms Davi es, dated the 29th of June?

StenoTran
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MS EDWARDH: Yes, it is five
pages. | amnow turning to my memorandum
M . Comm ssioner.

THE COWMM SSIONER: | 'm sorry. |
have t hat now.

MS EDWARDH: I f you turn to the
bott om of page 7, paragraph 15 of the menorandum
we have set out in some detail what information
was revealed to M. Edel son.

We draw fromthat that they were
prepared to disclose that they had information
fromM. Arar's palmpilot reflecting a seizure at
t he border; that he had been in the United States
on September 11th -- that information was
provi ded; that they found nanes of peopl e of
concern in his palmpilot and others have Maher's
name in their phone books; that there were runours
t hat he had been in Afghani stan; that when his
famly travelled to Tunisia, the RCMP believed
t hat they were running away; and that indeed they
wer e concerned about his relationship with
Abdul I ah Al - Mal ki .

This informati on was al so put into
the public domain by its transm ssion to counsel

and obviously with the intent that counsel was

StenoTran
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free to discuss it with those they saw fit to.

THE COWMM SSI ONER: What you woul d
be requesting is for disclosure of any docunments
whi ch supported the assertions that the police
officer made to M. Edel son.

MS EDWARDH: Absol utely.

THE COWMM SSI ONER: Thank you.

MS EDWARDH: I f | may, we get to
t he perhaps more conmpl ex but from our perspective
not more conpl ex disclosures that are described at
page 9 of the menorandum

This of course is the infanous
Juliet O Neill article.

In that article she makes nunerous
statements which she attributes to the
observati ons made of the Maher Arar file held by
t he RCMP and descri bes a number of the pieces of
information in that file.

From our perspective, one of the
most important is in part this fact that she had
access to his interrogation in Syria and
potentially the United States, because the
document that she quotes says that U. S.
interrogators had been told by M. Arar that he

had travell ed to Paki st an.
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| don't need to read you all of
those item zed assertions set out in the article,
but they constitute her access to RCMP i nformation
whi ch was di scl osed.

We point out, and we include,

M. Comm ssioner, in our materials the
informati on, redacted in form that formed the
basis of the search warrant -- that was given to
the issuing justice for himto determ ne whet her
there were reasonabl e and probabl e grounds to
aut hori ze the search.

You will find that information in
its redacted format Tab 2 of Vol une | V.

What is inmportant about the
information is that despite its redaction, if one
reads a series of paragraphs together -- and | am
going to do that right now, starting with
par agraph 4.

The Corporal swearing the
informati on states in paragraph 4:

"On December 3rd, 2003, |

revi ewed a [ bl ank] document

dat ed December 13, 2002."
And there is an RCMP nunber

attached to the description of the document.
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He t hen goes on to say in

par agraphs 8 and 9,

t hat he has exam ned the

article published in the Otawa Citizen, and this

article written by Juliet O Neill nmentioned:

"... '"that security officials
| eaked al |l egati ons agai nst

hi m (ARAR) | eading to his
return to Canada'. She

further states that: one of
t he | eaked docunments is about
what M. ARAR all egedly told
Syrian mlitary intelligence
officials during the first
few weeks of his

i ncarcerati on.

| n paragraph 9 the Const abl e

swear s.

That

"On Decenber 5th, 2003, |
exam ned and conpared ..."

is the crucial point.

"... the classified secret
docunment dated Decenmber 13th,
2002, as nmentioned in

paragraph 4 of this affidavit

along with the article dated
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November 8th, 2003 written by
Juliet O NEILL of the Ottawa
Citizen mentioned in
paragraph 8 of this
affidavit. | verily believe
that the information fromthe
classified ... document was
t he source document for
i nformati on which appeared in
Juliet O NEILL's article.™
What we have here is a story
pl aced into the public domain, transmtted
t hroughout the nation, not only by the Ottawa
Citizen but other major media outlets, that the
RCMP has confirmed is attributable to a source
document in the information sworn to obtain the
search warrant in respect of Ms O Neill's home.
No question about its
authenticity, it would appear.
So all that information is nowin
t he public domain. To the extent particularly
that the proceeds or fruits of interrogation that
have been derived by torture sit in the hands of
t he Governnment of Canada, not only has it been

made public, but elementary fairness dictates that
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M. Arar must have that in his hands to answer to.
| just want to deal with a couple

more i mportant facts. |'mnot going to do

anyt hing other than | eave this with you,

M. Comm ssioner, knowi ng that you will have a

chance to read it and reflect upon it and see

whet her there is an evidentiary basis which we

assert exists.

The ot her interesting observation
is set out again in Ms Davies' affidavit in
Volume IV. It pertains to M. James Lockyer, a
counsel I"msure is well known to you.

M. Lockyer is described in Tab 7
of Ms Davies' affidavit as a person with whomthe
Government of Canada proposed to enter into an
arrangement whi ch woul d send himabroad to be an
observer at any trial of M. Arar in Syria.

It never came to pass that he
went, but during the course of -- and | should
add, after M. Lockyer and M. Arar devel oped a
solicitor-client relationship and M. Lockyer
acted for M. Arar for a period of time -- in the
course of his acting for M. Arar he met with and
had conversations with Government of Canada

of ficials.
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It is very clear fromthe
affidavit that M. Frye of the Departnment of
Foreign Affairs told himthat CSIS agents visited
Syria in |ate 2002.

A nmost interesting date if one
| ooks at the date of the document, December 13th,
as set out in the information to obtain, because
i ndeed that docunent, supposedly the summary of
the interrogation, |eaves, in ny respectful
subm ssi on, the obvious inference that when CSIS
attended in Syria the docunent fell into their
hands. There is other confirmation of that,
certainly that it is in their hands if it didn't
fall in at that tinme.

Let me junmp, leaving you with a
number of these. | would ask you to turn to
page 15, paragraph 34.

In fairness to my friend's
position, Ms Mclsaac has fairly said that
informati on provided by government officials when
they testified before various commttees of the
House is not information over which she believes
there can be an assertion of privilege. | think
t hat generally -- or she is not intending to

assert privilege.
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So this is a good example. W
have our M nister, Bill Graham speaking on behalf
of the Department of Foreign Affairs and
| nternational Trade, describing in the committee
t hat he has met with Colin Powell and been
advi sed:

"...that Canadian officials
were consul ted on the

deci sion to deport M. Arar
to Syria."

We are asking, obviously, for
docunments that reflect the information that Colin
Powel | advised the M nister of Foreign Affairs
"t hat Canadi an officials were consulted" and there
wer e di scussions.

Certainly, it would seemat this
stage that that kind of information contained in
docunments is no | onger the subject of an
objection. | may be wrong, but that is ny
under standing of my friend's position. She can
clarify it if I am m staken.

I nviting you to turn to page 16,
the first bullet of page 16, at paragraph 35 there
is an article witten by -- attributed to Robert

Fife and Juliet ONeill. Init Gar Pardy is
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guoted. Gar Pardy was the Head of Consul ar

Af fairs for the Department of Foreign Affairs and

i's undoubtedly a man who we will hear from

He says in the article, and it

i's quot ed:
"Every time we tal ked to the
Americans, the Americans
woul d turn around and say
“your problemis back in
Ottawa. We only acted on
information that came from
there' he said. "~ Everytine
we said look tell us why you
did this,' they said go talk
to the RCMP.' ... M. Pardy
said the RCMP al ways refused
to discuss the Arar file, and
Foreign Affairs was never
shown evi dence that he
bel onged to al - Qaeda. But he
said senior Syrian
intelligence officials told
Canadi an officials that
M. Arar, 33, had once been

at training canp in
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Af ghani stan in 1993.""

So we have now the disclosure by a
hi ghly placed Canadi an governnment official that
t here has been a comunication from Syri an
intelligence officials, and the substance of that
informati on, of a fact of a communication as well
as the content of the communication, has been
pl aced into the public domain.

Now, the | ast few factual bullets
| do want to spend a noment on.

| would ask you to turn to page
19, M. Comm ssioner, and in particular the third
bullet. The source for the third bullet is an
article by Colin Freeze and Jeff Sall ot of the
Gl obe and Mail, both senior reporters in this
country.

| want to deal with the issue, and
| amgoing to invite you to take judicial notice
of it, that in reading Canadi an news journalists
sometimes identify the source. In circunstances
where the source is unnamed, that reflects the
journalistic practice that the source has
requested that they not be named. Then |I suppose
at the highest level is a source that is a true

confidential source which a considered prom se of
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confidentiality has been given by the journali st
and literally it is a prom se that may take them
to the door of the court or the jail.

But that it is not unconmon,
indeed is good journalistic practice and is
accepted, that sources may not be named
specifically.

We say that something |like the
third bullet is sufficiently clear to constitute
t he obvious fact that information has been put
into the public domain. Let ne take you to it.

It states:

"Canadi an agents trained
suspi ci ous eyes on Maher Arar
and Abdul |l ah Al mal ki as the
two men ate together in an
Ottawa restaurant - a meeting
t hat occurred two years ago,
just as an all eged associ ate
was arrested in Syria...
Days after Sept. 11, (that
is) [Ahmad Abou El - Maati] and
hi s brother, Amer, had been
pl aced on a gl obal terrorist

watch list circul ated by the
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United States..."

Let me stop there. That
information certainly is not very different from
the information in the U S. order or the
informati on that indeed M. Arar has descri bed.

That article goes on:
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"The names of M. Arar and
M. Al mal ki did not appear on
that list. But intelligence
agents suspected the two men
m ght be linked to M. Abou
El - Maati or Al -Qaeda...

[ They] were spotted eating

t oget her at Mango's, an

Ottawa fast-food restaurant.”

Undoubt edly this person coul d have

written and talked in the rain, by anyway:

"Subsequent interrogations
invol ving M. Arar showed
t hat Canadi an police or
intelligence agents duly

noted the encounter.”

To the extent that this adds
anything to the earlier references, it is

i mportant to observe that it is entirely
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consi stent, perhaps with the additional detai
t hat we now know what restaurant it is in, or it
is alleged to be in.

Agai n an unnanmed source, but
equally, in our respectful subm ssion, information
put into the public domain by government officials
or intelligence officials. You will see that at
page 20 where there is a description, starting
with the fourth line -- well, perhaps | better
start with the first line:

"Canadi an and U. S.
intelligence officials are
"100-per-cent sure' that a
Syri an-born Canadi an who was
i mprisoned for a year in
Damascus trained at the same
al - Qaeda canp i n Af ghani st an
as a former Montrealer
convicted of planning a
terrorist attack. Anmerican
officials have | ong

mai nt ai ned t hat Maher Arar
underwent training in

Af ghani stan, but this is the

first time they have
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identified the site..
Canadi an officials had made
no cl ai mabout M. Arar's
all eged activities in

Af ghani stan.™ "High-1evel
sources in Canada and the
U.S. who have access to an
extensive secret intelligence
file on M. Arar say the
33-year-old Ottawa software
engi neer travelled to

Paki stan in the early 1990s
and then entered Af ghani stan

to train at the Khal dun

canp.
We submt to you,

M. Comm ssioner, that is information that has
been disclosed, that it is sufficient, given the
practice of journalismin this democracy to quote
source as a high-level source in Canada who had
access to the file, and that it is clear that
i nformati on was placed into the public domain,
i ndeed the domain of, I think, the highest |evel
of publicity, into the hands of the nmedi a.

One is al most shocked at the
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detail that comes pouring forth in this kind of

informati on, because if you turn the page to

page 21 you start to see -- and again it is

sourced to M. Fife -- at the first bullet, there

is areference to:
"Maher Arar was deported to
Syria fromthe U S. only
after the RCMP i nformed
Ameri can counterparts they
didn't have enough evi dence
to detain or charge M. Arar
if he was returned to Canada,
CanWest News has | earned.”

Again, fully placed into the
public domain.

But should there be any doubt, if
you just turn over to page 23, in an article --
the second bullet -- in article written by Graham
Fraser it is stated, and the details of the
conversation are set out:

"When it was noted that Arar
was a Canadi an, Canadi an
security was contacted.
"They asked: Do you have

anything on him' an official
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closely involved in the case
said, on condition that he
not be quoted by name.  Yes,
i ndeed, they were told. He
is wat ched because he has
been to Af ghani stan several
times." On the basis of
that, the officials said,
Arar was arrested when the

pl ane | anded i n New York.
"Then they said to the

Canadi ans: |If we transfer
that man to you, can you give
us the assurance that you
will lay charges agai nst

hi n?' the official said.

"And the Canadi an police told
them No, we don't have
anything to |l ay charges
against him W can't bring
any charges.' And the
Anmericans said "If you aren't
going to do anything, if you
are going to let himgo

free... According to the
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of ficial, Canadian officials
replied, "Wait a m nute, he
has al ready worked for two
years in Boston and you never
bot hered to do anyt hi ng about
him And now he's back in
Canada ... all we can say is
t hat he has previously been

i n Af ghani stan. That's not
enough, given our Charter of
Ri ghts.' The Anmericans said
" Obvi ously we can do not hi ng
with you,' and without any
notification to Canadi an
consul ar officials, Arar was

transported to Jordan.”

This is a remarkably detail ed

di scl osure of a conversation that has clearly been

pl aced by the government official into the media

on a condition stipulated by the gover nment

official, and the stipulation is that he can't be

guot ed by name.

Given this accords with

journalistic practice, | suggest to you it is

enough to draw the inference that a public

official placed this in the public domain for
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what ever purposes the government saw fit, but it
certainly was publicized.

Lastly, | want to draw to your
attention that in both proceedi ngs before you,

M. Comm ssioner, on the applications for
standing -- and | amturning now to page 26, the

| ast bullet -- and as well in public information
provi ded to the G obe and Mail in April of this
year, M. El-Maati has provided i nformation that
under torture in Syria that he both named M. Arar
and fal sely confessed to a bonb pl ot.

| don't need to take you to it,
but I just want to alert you, M. Conm ssioner, to
the fact that in his affidavit before you asking
for standing he said no | ess. That is sworn
testi mony.

My | ast point, which really has
less to do with M. Arar and his circunstances
than it has to do with government policy -- but we
do ask for information disclosed in docunents --
relates to the practice of extraordinary
rendi tion.

At page 27, in the last bullet
carrying over to page 28, there is a discussion of

the practice of rendition.
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Of course, it is well known

t hrough the Anmerican media that it is attributed,
or it broke as a story in December 2002. The
followi ng statement is attributed to an Anmerican
of ficial.

"As one Anmerican offici al

told the Washi ngton Post's

Di ana Priest and Barton

Gel I man, who broke the

"rendition’ story in Decenber
2002, "We don't kick the shit
out of them We send themto
ot her countries so they can
kick the shit out of them'
The policy seens to have
begun in the 1990s.
According to George Tenet,
the ClI A took part in over 70
renditions before September
11. No one knows how many
occurred since, as Congress
is not notified about
i ndi vi dual cases. But the
practice has probably

increased. According to the
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Post, the Clinton

adm ni stration stopped
sendi ng suspected terrorists
to Egypt after repeatedly
conmpl ai ni ng about Cairo's
brutal interrogation methods.
'You can be sure,' said one
Bush adm ni stration official,
of such human rights

conpl aints, "that we are not
spending a ot of time on

t hat now.' The United States
usual I y hands over

| ower - | evel al - Qaeda
captives, keeping the key
aspects for itself. The nost
common destinations are
Egypt, Jordan, and Morocco,
al t hough suspects have been
sent to Syria, Pakistan,
Uzbeki st an, and Saudi

Ar abia."”

We believe that this policy,
and we have given you one source.

This policy is not only public --
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M. Tenet indeed testified to it at the 9/11
Comm ssion hearings -- | mght go so far as to say
i's notorious.

To the extent that there are
documents disclosing informati on of the same kind
in the hands of the Canadi an government, we ask
t hat those documents not be permtted to be nmade
t he subject of any kind of clainms. They should be
in the public domain as this information is in the
public domain. That is the kind of U. S.-Canada.

At page 29 we summari ze a number
of the statements nmade by the Syrian government.

When one comes, M. Comm ssioner,
to the question of harmto international relations
and the confidence that one nation conmunicates to
another, it is our subm ssion to you when the
foreign nation decides for its own interest that
it wants to put something on the public record,
then it cannot be the case that that foreign
nation then can turn to the Government of Canada
and say: Well, we can nake it public, you can't.

It makes no sense and is
unprinci pled as can be.

Certainly the Syrian government,

through its formal representatives in Canada and
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the United States, has not hesitated to make a
number of comments about M. Arar. We set them
out at paragraph 42, between pages 29 and 30, and
| want to just draw your attention to a nunber of
t hem

In the first bullet, halfway
t hrough, the Anbassador to Canada says that Syria
has shared classified information with CSIS on
Maher Arar. That is the first point.

In the second bullet -- and part
of this we rely on quite heavily -- the same
ambassador, hal fway through the bullet:

"He was rel eased on Sunday.
M. Arnous said U.S.

aut horities turned over an
extensi ve dossier on M. Arar
to Syria that the Americans
cl ai med showed i nvol vement
with al -Qaeda terrori st
group. This included

i nformati on obt ai ned during
interrogation of M. Arar

t hat took place while he was
det ai ned in Jordan before

bei ng turned over to the
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Syrians. 'We tried to verify
all the information we had
fromthe Americans,' M.
Arnous said. 'And all his
files went to be verified in
Syria.' In the end, Syrian
authorities could not prove a
l'ink, the envoy said."
In the last line the Ambassador

st ates:
"Syria also provided Canadi an
officials with the
information in the Arar

dossier '"as a goodwil |

gesture'..."

That information cannot be the
subj ect of any claim when the official spokesman
of Syria has seen fit to disclose this
i nformation.

At the end of the day,

M. Comm ssioner, we summarize for you a story. |
am not going to read it to you, but at paragraph
31, a fairly comprehensive story of all the

informati on that has been made public, and it is

i ndeed a great deal of information. AlIl of the
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informati on described there, that is reflected in
documents held, we submt cannot be the subject of
any claim It is information and therefore
documents that ought to be provided through you or
directly to us fromthe Governnent of Canada.

Let me turn to some | egal
observations if | could, M. Comm ssioner.

The | egal argunent starts at page
34, and starts perhaps with the obvi ous notation,
at page 34, paragraph 45, that the Governnent of
Canada itself could have investigated this matter
t hrough i nternal reviews or departmental
investigations but instead chose to call a public
inquiry.

You must assunme, in ny respectful
subm ssion, that section 2 of the Inquiries Act
has been met and answered because the matters you
are dealing with in fact relate to matters
connected with the good governance of this nation.
That is what section 2 gives to the executive
within their power to make an i nquiry happen. It
is important business that we are about.

Equal ly so, assertions of
confidentiality nust then of necessity not be

permtted to cover up incidents of bad government.

StenoTran



© 00 N oo o B~ wWw N P

T N T S T T T N T e e e e e e S S S S
gag A W N P O © 0o N oo 0o M W N - O

960

| want to make this distinction.

It may be the giving information
to a foreign entity is not per se unlawful, but I
think it is something that this inquiry will | ook
at as to whether or not it is good government.

So whether it is |awful or
unl awf ul , whet her we have adverted to the problem
as a nation, or the government has, is not the
i ssue. M sconduct, we say, would occur if there
was a violation of our treaty obligations; maybe
others differ. But the question we need to ask as
a nation is: What constitutes the good governance
t hat we want to have when it conmes to the sharing
of information?

In this context, M. Comm ssioner,
when you approach the questi ons we have posed to
you, | wanted to rem nd you that over-broad
assertions -- and this is really set out in
par agraph 47 of our written menorandum - -
over-broad assertions of privilege fromthe
public's perspective constitute impunity.

The restoration of confidence in
institutions of policing and security requires, to
the greatest extent feasible, informati on be put

into the public domain.
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| was m nded of the very powerf ul
wor ds of Justice Cory in the Phillips case -- and
t hey are set out in paragraph 47 -- when he tal ked
about the importance of a public inquiry and the
public nature.
| am going to take a noment to

read it. He says in paragraph 47:

"One of the primary functions

of public inquiries is

fact-finding. They are often

convened, in the wake of

public shock, horror,

di sillusionment, or

scepticism in order to

uncover 'the truth'.

| nquiries are, |like the

judiciary, independent;

unli ke the judiciary, they

are often endowed with

wi de-rangi ng i nvestigative

powers. In follow ng their

mandat es, comm ssi ons of

inquiries are, ideally, free

frompartisan |oyalties and

better able than Parli anent
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or the legislatures to take a
| ong-termview of the problem
presented. "

at the next page Justice Cory

refers to the words of justice Sam Grange who
conducted the inquiry into the deaths of children
Sick Children. Justice Grange's

observations are interesting.

He st ates:

"1 remenber once thinking
egotistically that all the
evi dence, all the antics, had
only one ainm to convince

t he comm ssi oner who, after
all, eventually wrote the
report. But | soon

di scovered nmy error. They
are not just inquiries; they
are public inquiries ... |
realized that there was

anot her purpose to the
inquiry just as important as
one man's solution to the
mystery and that was to

informthe public. Merely
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presenting the evidence in
public, evidence which had
hitherto been given only in
private, served that purpose.
The public has a speci al
interest, a right to know and
aright to formits opinion
as it goes along."”

And | pause to note that the right
to knowis certainly enshrined in section 2 of the
Charter.

We take the view that it was
i ndeed the shock and horror of having a Canadi an
citizen sent to a nation whose human rights record
is intolerable that caused the shock, dismay, the
di sillusionment and scepticism And the need to
know whet her there is blood on the hands of
government agencies is indeed a pressing one for
t he Canadi an nati on.

One of the principles we asked you
to keep in mnd was articulated in the inmportant
case of Carey in Ontario. It is described at
par agraph 50 in our menorandum

One of the principles brought to

bear in assessing whether there should be a
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documents, which usually are

one of the most protected kinds of documents or

informati on, the Supreme Court

observati on.

of Canada made this

We have set it out inits entirety

at paragraph 50, but

I want to just read you the

| ast few lines set out in paragraph 50.

"The purpose of secrecy in
government is to promote its
proper functioning, not to
facilitate i mproper conduct
by the government. This has
been stated in relation to
crim nal accusations in
Whi tl am and while the
present case is of a civil
nature, it is one where the
about behavi our of the
government is alleged to have

been tainted."

And certainly no | ess can be said

of the circumstances

bef ore you.

We have also cited the case of

Sankey and Whitlam perhaps an historic case in

exam ning the issues

of privilege.
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This was a case, M. Conm ssioner,
t hat you may well remember. But for those who may
not have it at their fingertips, it was a case
invol ving an effort by a person to lay a private
informati on, as could be done in Australia at the
time, against the sitting Prime Mnister -- no, he
was not sitting -- against the former Prime
M ni ster of Australia.

Al though it is a case that m ght
be descri bed as a procedural nightmare, the court
was call ed upon to make ma nunmber of
determ nations with respect to access to
documents.

In the course of that, three of
t he judges, Justice G bbs, Justice Stephen and
Justice Mason, dealt with i ssues that are
pertinent toward you, that you nust deal with, and
had to deal with the issue of what was to be done
with docunments over which a privilege was asserted
t hat had been put into the public domain.

In that case, the documents had
been put into the public domain by being filed in
Parliament, but the respondent had taken the
position that the parlianmentary privilege

prevent ed anyone fromreferring to what was in the
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public domain.

Fortunately, | can report the | aw
is not an ass and that the court dealt quite
appropriately with that subm ssi on.

| thought it would be inportant to
identify those portions of their judgment because
there is no pinpoint cites here, and they may
provi de you with some assi stance.

In Justice G bbs' decision at page
19, paragraph 31 of the judgment, his |ordship
concluded that the docunment so notoriously
publ i shed was a docunment that had to be produced.

The next --

THE COMM SSIONER: Did the court

there rely primarily on the principle of waiver?

MS EDWARDH: No. | think they did
what our court did in Babcock, and I will come to
Babcock. | am about to take you there.

| n Babcock, M. Conm ssioner, the
Supreme Court of Canada was faced with the
situati on where a number of Department of Justice
| awyers sued the Governnment of Canada, alleging a
breach of fiduciary relationship in respect of
their wages. They were not given the same wages

as Toronto Department of Justice | awyers.
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In the course of discoveries a
number of docunents were released to the
Department of Justice | awyers, as part of the
di scovery process, and indeed they had anot her set
on their own. It doesn't quite say in the
j udgment how t hey canme to have them

Justice McLachlin speaking for the
whol e court very clearly says it poses the
guestion that it is not an issue of waiver that
t hey have the documents. What it is is they are
di scl osed. They have them They are in the
public domain.

So the issue of waiver was deal't
with by the Court of Appeal, and the Court of
Appeal used the doctrine of waiver. The Supreme
Court of Canada said no, that was not the right
way to think about it. The right way to think
about it was: Was it in the public domai n? Had
it been disclosed?

THE COMM SSI ONER: |s one of the
ways we woul d think about it here, would your
argunment be -- the test here, as you are aware, in
my mandate i s whether or not it would be injurious
to national security, and so on -- that if there

is any injury to be incurred that it is already
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incurred as a result of the fact that it is nowin
t he public domain, so that there would be no
additional injury by the disclosure that you now
seek?

MS EDWARDH: That is certainly a
way that one could | ook at it, and indeed is a way
that it has been revi ewed and | ooked at in the
context of the access jurisprudence.

THE COMM SSI ONER: Ri ght .

MS EDWARDH: For exanpl e, sonme of
the -- and let nme just take you there. Let ne
give you the cites that are relevant in --

THE COMM SSIONER: | don't want to
take you out of the flow of your argument.

MS EDWARDH: The cites in Sankey
relate to G bbs, page 19, paragraph 31; Stephen,
pages 36 and 37.

You see as whol e heading "Prior
Publication", and at the very end, in paragraph 42
of the decision he makes the observation:

"If the Executive Counci

m nut es have in fact received
wi de publicity and if

invol ved in that process has

been the tabling of the
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m nutes in Parlianment,
guestions of proof and in
particul ar of whether the
proof of tabling involves an
infringement of parliamentary
privilege is said to ari se.
This | deal with later.
Subj ect only to this, | would
regard such publicity as
goi ng far towards destroying
any claimto Crown
privilege."
And he goes on.
While this case which goes to the
md "70s -- | don't want to put it any higher,
M. Comm ssioner, than they say it is a very
i mportant factor -- may be dispositive but not
necessarily dispositive in the public, we take the
view that if you | ook at our context, a public
inquiry called in respect of matters of national
security and in respect of matters of
international relations, where the government has
given much information out, that it is enough to
simply ask yourself has this been puts in the

public domain and then to say no privilege |lies.
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The last cite is Justice Mason,
page 59, paragraph 54.
He makes anot her interesting
observation in paragraph 54.
He starts by saying -- and this is
page 59 again, M. Comm ssioner:
"In the case of M. Stone's
m nut e paper there is an
additional complication.”
That is one of the docunments in
guesti on.
"According to the evidence,
t he contents of a docunment
purporting to a copy of
M. Stone's m nute paper was
published in The Bulletin, a
weekly journal with
substantial circulation. |If
it were established that a
document the subject of a
claimto Crown privilege had
been wi dely published in the
community it would be
difficult to sustain the

claimof privilege. The
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damage, if any, consequent
upon di scl osure woul d have

occurred ..

And that is your point,

woul d have occurred.

and additional use of

t he document in court
proceedi ngs woul d make
little, if any, difference.
However, to say this assumes
t hat the circumstances of the
publication are such that
they leave little or no doubt
as to the authenticity of
what is published. 1f, on

t he ot her hand, there exists
real doubt as to the
authenticity of what is
publ i shed, production of the
document in court and its
conparison with the published
mat eri al may serve to set
doubt at rest and there by
confer the mantl e of

authenticity on a publication

StenoTran



© 00 N oo o B~ wWw N P

T N T S T T T N T e e e e e e S S S S
gag A W N P O © 0o N oo 0o M W N - O

972

whi ch was made unl awfully or
in breach of confidence.”

So that is the consideration.

We take the view that with respect
to the information that we have |aid before you,
there is no serious issue of authenticity, and
when put together one piece inforns the other
pi ece and adds to the strength of the conclusion
t hat they are authentic utterances, either by

attribution or unnamed and that you can act on

t hem

THE COMM SSI ONER: The issue of
authenticity is something that I can exam ne,
because | will have an opportunity of | ooking at

t he documents and maki ng a judgment as to whet her
or not the information that is in the public
domai n corresponds and i s authenti c.

MS EDWARDH: Of course, subject to
only this caveat, M. Comm ssioner. W believe
that there was an effort to provide
di sinformati on. That kind of gets you into the
after the fact issue.

You have heard the discussion
about M. Harper and his comments.

We have filed with you a tape --
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we don't need to play it today -- and a transcri pt
of an interview with Ms Ablonczy, a Member of
Parliament. We m ght put those into a kind of
separate category.

It is in Volume IV. W have
provi ded the tape to everyone, because we
ourselves did the transcription and should there
be any doubt of course the tape is avail abl e of
the actual television program-- | mean the radio
program

The interview is one with CBC s
Evan Dyer. It is the very |ast, Tab 8.

So at some point disinformation
becones i nmportant because it serves perhaps a
purpose that relates to good faith assertions of
confidentiality.

| f you turn briefly to the
interview, you see discussions with Ms. Ablonczy.

THE COMM SSI ONER: Where do | find
t hat ?

MS EDWARDH: You find it in the
suppl emental volume, which is Volume IV, Tab 8.

THE COMM SSI ONER: Yes. Go ahead.

MS EDWARDH: There are

particularly a series of statenments.
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| would start at page 2, in the
centre of the page, where M. Dyer says to her,
"Di ane", and he then switches into his interview
She says:
"Well, M. Arar becanme a
Canadi an Citizen in 1991.
He's 45 years old now. "
The reporter says:
"He's in his early thirties.'
Di ane says:
"I'"msorry?"
And then Di ane:

" correct. Um ny
information was different so
|'"d have to check that out."

She goes on to say, if you just

flip over -- | amsorry, at the bottom page:

"Before yesterday the
Canadi an government had not
di scl osed that in fact Arar
is acitizen of Syria. So,
t hey were sending himhome,
so to speak.”

Then down further in the

italicized portion, there is a quote from
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M. Graham and then Di ane sai d:
"He made a choice to retain
Syrian citizenship. He made
t hat choi ce when he was an
adult.”

| can tell you, M.

Comm ssioner -- and we will get to this perhaps
tonorrow -- that the U S. government itself, in an
i mm gration advisory to people, tells themnot to
even try to abandon their Syrian citizenship
because it is hopelessly conplicated and the
Syrians won't | et people.

So you have Ablonczy saying this
about his choices, and then she says, if you turn
t he page over to 4:

"1 have information that he
visited Jordan. Um he went
to Tunisia, on a holiday.

Um he did not take his wife.
He did not contact his wife
whi |l e he was away, uh, and

t hen came back to the United
States. Uh, and information,
apparently, at that time cane

into the U. S. hands whi ch

StenoTran



© 00 N oo o B~ wWw N P

T N T S T T T N T e e e e e e S S S S
gag A W N P O © 0o N oo 0o M W N+ O

976

caused them serious concern.”

Wth the greatest of respect,
M. Comm ssioner, | view there as disinformation
desi gned for a purpose, and its purpose is to
mobi | i ze Members of Parliament who have quite
clearly received information fromsources. It is
my view that when you come to the question of
authenticity, you are going to have to invite
yourself to say: Does the disinformation fit into
a different category, so | amnot | ooking at
authenticity, but it is inmportant that it was done
in any event?

Who were the peopl e advising
Members of Parlianment, such that they would have
such i naccurate information? | amhard pressed to
believe that Ms. Ablonczy said he visited Jordan
if she had been told he was taken in chains there
by the U S. government.

| have taken you to the rel evant
portions of Sankey and Whitlam

| want then to take you to a
coupl e of observations. | have made themin oral
argument so | am not going to touch upon them
agai n.

Our view that the matters that are
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information that is public actually fits with a
readi ng of your terns of reference. The relevant
portion we have set out in paragraph 57, page 40.

You are directed under paragraph

(k) again:
"... to take all steps
necessary to prevent
di scl osure of information
that, if it were disclosed to
t he public ..."
Reading it with ny eyes,
M. Comm ssioner, for the nmoment, it makes no
sense for that part of (k), indeed the rest of

(k), torelate to matters which are al ready
di scl osed, in our respectful subm ssion.

You can either do it as you were
tal ki ng, by way of saying the incremental harm
certainly doesn't reach any standard of harmthat
is worth noting; or you can say that | don't have
to prevent disclosure of information that has
al ready been disclosed to the public.

Both are available to you. But
you nmust, in our subm ssion, first ask yourself as
you enter this task: |Is this information in fact

confidential ?
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| want to take you if | could,

M. Comm ssioner, to the decision of Babcock and
Canada. It is described briefly in paragraph 58
of our menorandum of argument, and you will al so
find it in our book of authorities at Tab 4.

Again | outline to you, and if you
just |l ook at the headnote at page 2 one sees the
facts and the di spute between | awyers in the
Department of Justice, Vancouver, and the action
for breach of contract and breach of fiduciary
duty.

What happened, and | shoul d nake
this observation, is | understand that eventually
despite the rel ease of the documents as part of
di scovery, the Government of Canada produced a
certificate. It was a certificate which clainmed
protection for 12 governnment docunments that had
been |isted as produci ble, some of which had
al ready been disclosed, and for five documents
that were in possession and control of the
respondents, and for other government documents
t hat had prior to the fact not been |listed or been
i sted as not producible.

I n any event, the framework of the

di scussion rests with the certificate and the
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duties of the Clerk of the Privy Council in
respect to the certification of information.
Let me start, if | could, by
pointing to the decision of the Court of Appeal.
| n paragraph 6 of the decision, Justice McLachlin
speaking for the court makes the observati on:
"A majority of the Court of
Appeal reversed this
decision ..."
Whi ch had upheld the certificate.
" and ordered production
of the documents on the
ground that the governnment
had waived its right to claim
confidentiality by listing
some of the docunments as
produci bl e and by di scl osi ng
selective information in the
McCoy affidavit."
She then sets out section 39. |
want to make this observation about section 39.
Section 39 is -- and so is section 38 -- in
respect of the disclosure of information.

| f one turns over to page 10 of

t he deci sion, paragraph 22, Chief Justice states:
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"Section 39(1) permts the
Clerk to certify information
as confidential. It does not
restrain voluntary disclosure
of confidential information.
This is made clear fromthe
French enactment of s. 39(1)
whi ch states that s. 39
protection arises only

“dans |l es cas ou'...

apol ogi ze to anyone who is

"...the Clerk or m nister
opposes di sclosure of the
informati on. Therefore, the
Clerk must answer two
guestions before certifying
information: first, is it a
Cabi net confidence within the
meani ng of ss. 39(1) and
39(2); and second ... is it

i nformati on which the
government shoul d protect
taking i nto account the

conpeting interests in
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par agraph 25:
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di scl osure and retaining
confidentiality?"

down at the bottom of the

"Athird requirement arises
fromthe general principle
applicable to all gover nment
acts, namely, that the power
exercised must flow fromthe
statute and ... nmust be

i ssued for the bona fide

pur pose of protecting Cabinet
confidences in the broader
public interest. The
function of the Clerk under
the Act is to protect Cabi net
confidences, and this al one.
It is not to thwart public
inquiry nor is it to gain
tactical advantage in
litigation. |If it can be
shown fromthe evidence or

t he circunstances that the
power of certification was

exerci sed for purposes
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outsi de those cont enpl ated by
s. 39, the certification may
be set aside as an

unaut hori zed exerci se of
executive power..."

Then of course she quotes the

f anous case of Roncarelli and Dupl essis.

At paragraph 26:
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“A fourth requirement for
valid certification flows
fromthe fact that s. 39
applies to disclosure of the
documents. Where a document
has al ready been discl osed,
s. 39 no longer applies.
There is no | onger a need to
seek disclosure since

di scl osure has al ready
occurred. Where s. 39 does
not apply, there may be ot her
bases upon which the

gover nment may seek
protecti on agai nst further

di scl osure at common | aw. . .

And she cites Duncan and Camel |,
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Leeds and Al berta and Sankey and Whitlam

M. Comm ssioner:

"However, that issue does not
arise on this appeal.
Simlarly, the issue of

i nadvertent disclosure does
not arise here because the
Crown deliberately disclosed
certain documents during the
course of litigation.

27 On the basis of these
principles, | conclude that
certification is generally
valid if: (1) it is done by
the Clerk or mnister; (2) it
relates to information within
s. 39(2); (3) it is done in a
bona fide exercise of

del egated power; (4) it is
done to prevent

di scl osure. ..

underline this,

"...it is done to prevent
di scl osure of hitherto

confidential information."
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We rely very strongly on the
deci sion in Babcock for the proposition that
resort cannot be had to prevent disclosure of
informati on that has not and cannot be reasonably
considered to be hitherto confidenti al
i nformation.

In our witten material s,
M. Comm ssioner, we then take you to a coupl e of
ot her cases and they present a relevant thene.

We refer to the case of K. F. Evans
Ltd. at paragraph 59 of the materials. That dealt
with a request to have access to redacted portions
of an affidavit filed in litigation by the
Government of Canada in respect of their answer to
a challenge to the M nister of Foreign Affairs
deci si on about issuing an export permt.

One of the things we thought was
interesting about this case, it is another
exanpl e -- although the government said you can't
have the redacted portions, they reflect
solicitor-client conmunication, the court made the
observation, much as you have done: Well, wait a
m nute. This has already been discl osed.

In the portions set out in

par agraph -- page 42 -- the court states:
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"On nmy view of the material,
| find that there can be no
harm from di scl osure of some
of the Canada Evi dence Act
del eti ons. For exanmple, the
respondent concedes in the
case of deletions [No.] 15
and [No.] 16 on page 7, the
information is already
publicly known. In review ng
the material, | find that
what is disclosed on page 25
covers essentially the same
subj ect matter as what is
kept confidential in

del etions 4 and 5..."

The court then asking itself the
guesti on about harm declines then to give effect
to the request for redaction and orders the
mat eri al to be produced.

That of course was an application
for judicial review.

When we come to the principles
devel oped under the Access Act, again,

M. Comm ssioner, they don't adopt a Babcock
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approach, but under access there are a series of
deci sions that | ook to the issue of this proof of
harm and what do we say when i nformati on has
al ready been released into the public domain.

| n paragraph 60 we address the
test that is involved in a number of the sections
of the Act about whether there is a reasonable
expectation of probable harm and point out to you
t hat when there is information that has been in
the public domain it is very difficult and the
courts have not been confortable giving effect to
the claim They have done it on the harm based
approach.

Perhaps it is worth taking you to
at |l east the first of these Canada (I nformation
Comm ssi oner) and Canada (Prime Mnister). It is
in Tab 6 of our materials.

The records sought were records
t hat the government had produced in respect of
public opinion polls and focus groups on the issue
of national unity and constitutional change. The
government objected to the production of that.

If I could just take you first to
page 12 of the decision. It is a decision of

Justice Rothstein in the Federal Court, Trial
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He approaches this task by sayi ng:

That

"I n this case the exenption
is clainmed..."

is the exenption from
"“...is claimed pursuant to
section 14. The words "could
reasonably be expected to' in
section 14 are also found in
ot her sections of the Act.

I n considering the sane
wording in

paragraph 20(1)(c), the
Federal Court of Appeal has
determ ned that the exception
to access nust be based on a
"reasonabl e expectation of

probabl e harm ..."

They quote the inportant case of

Canada Packers in the Federal Court of Appeal.

"A careful reading of the
deci si on of MacGui gan J. A
reveal s that he was "tenpted
to construe the word "could

reasonably be expected to' by
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anal ogy to an approach to

tort | aw but resisted that

tenptation since it m ght

open the door to an exception

for possible rather than

probabl e harm ™

Then Justice Rothstein goes on at
page 15 and he deals with the Government of Canada
suggestion that there should be a sliding scale.
He rejects it saying he is bound by Canada
Packers.
Then he points to the

jurisprudence, M. Conm ssioner. That is
summari zed i n paragraph 34 of this decision. He
states that relevant considerations for himon
this i ssue of probable harm-- and | want to draw
your attention to nunbers 4 and 5:

"It is relevant to consider

if the information sought to

be kept confidential is

avail abl e from sources

ot herwi se avail abl e by the

public and whether it could

be obtai ned by observation or

i ndependent study by a member
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of the public acting on his
or her own..."

5. Press coverage of a
confidential record is

rel evant to the issue of
expectation of probable harm
fromits disclosure..."

He then cites Canada Packers as
wel | as another case.

THE COMM SSI ONER: Wbul d you
suggest, Ms Edwardh, that the test that | should
apply is that, a reasonabl e expectation of
probabl e harn? The | anguage in the Order in
Council tracks the | anguage in the Evidence Act,
in at | east 38.01(6), which would cause, which --

MS EDWARDH: | would |ike to kind
of reserve on that for a nonment because | am
deeply attracted to the | anguage i n Babcock where
Chi ef Justice McLachlin says you don't walk in the
door of 38 and 39, those sections, unless the
information is confidential.

| am not at this stage urging you,
M. Comm ssioner, that the only way you can go

with this is to do it in the context of harm or

proof of harm but, rather, you can say: To get me
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into the door you have to show me this isn't
public information.

THE COWMM SSI ONER:  So |
understand, in effect what you would be proposing
is a two-stage approach. First of all, you would
say under Babcock I must | ook to see whet her or
not it has been disclosed. |If so, then you would
say that is the end of the inquiry and, assum ng
either | don't agree with that argument or |
t hought sonme of it hadn't been discl osed, then
move to the second stage.

MS EDWARDH:  Yes.

THE COWMM SSI ONER: My questi on
then to you is: At that stage -- and | wil
surely get to that with some evidence, whet her or
not --

MS EDWARDH:  Yes.

THE COMM SSI ONER: -- because sonme
information clearly will not have been
di sclosed -- is just your subm ssions with respect
to the would be injurious test. |If you want to
get back to me on that, but | would obliged to
hear fromyou on that.

MS EDWARDH: Off the top of ny

head -- and | will check to make sure our
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subm ssions are consistent with this -- | would
urge this: |If you get to that stage and you are

| ooking at the issues around injury, then | think
you have to at | east establish the basis, or Crown
counsel has to establish the basis of injury on

t he basis of that test.

THE COMM SSI ONER:  Okay.

Thank you.
MS EDWARDH: One of the things we
say in our discussion of -- | amturning to
anot her point and I will be another 20 m nutes.
THE COMM SSI ONER: Did you want to
take a --

MS EDWARDH: Wbuld it be
convenient to take a break?
THE COMM SSI ONER: Sure. \hy
don't we do that?
MS EDWARDH: Thank you.
THE COMM SSI ONER: We will rise
for 15 m nutes.
--- Upon recessing at 11:26 a.m /
Suspension a 11 h 26
--- Upon resum ng at 11:44 a.m /
Reprise a 11 h 44
THE COMM SSI ONER: Ms Edwar dh.
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MS EDWARDH: Thank you,
M. Comm ssioner.

| would like, sir, to refer you
briefly to the decision of Air Atonabee. It is
referred to under paragraph 60 in our memorandum
It is a hel pful discussion of what is
confidenti al .

In Air Atonabee, third parties had
provided to the Government of Canada i nformation
whi ch they asserted was confidential. The
government was inclined to rel ease that
information under the access act.

So at issue -- and the third
parties were actively involved in the proceedi ngs.

At issue was whet her or not
section 20(b) of the Act -- which characterizes
the type of information, whether it was financial,
technical or scientific. And then (b) also was a
requirement that it be confidential information of
t hat ki nd.

|f you turn to page 15 --

THE COMM SSI ONER: Which tab
is this?

MS EDWARDH: This is Tab 8,

M. Comm ssioner.
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THE COWMM SSI ONER: Thank you.

MS EDWARDH: There is a useful and
t hought ful di scussion of this requirement that the
i nformation must be confidential.

The court states:
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"The second requirement under
s. 20(1)(b), that the
informati on be confidenti al,
has been dealt with in a
number of decisions. These
establish that the

informati on nmust be
confidential in its nature by
some objective standard which
t akes account of the content
of the information, its

pur poses and the conditions
under which it was prepared

and communi cated. .."

guote the Associ ate Chief

Justice Jerome in the case of Mont ana.

"It is not sufficient that
the third party state,
wi t hout further evidence,

that it is confidential...
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| nformati on has not been held
to be confidential, even if
the third party considered it
so, where it has been
available to the public from

some ot her source...

Agai n quoting Canada Packers.

Then

.or where it has been
avail abl e at an earlier time
or in another formfrom
government.... Information
is not confidential where it
coul d be obtai ned by
observation albeit with nore
effort by the requester...”
t he next paragraph:

"It is not sufficient that
[the applicant] consi dered
the informati on to be
confidential ... It must

al so have been kept
confidential by both parties
and ... must not have been

ot herwi se di scl osed, or

avai l able from sources to
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whi ch the public has access.”

| wanted to comend that reasoning

to you. It is a decision of Justice MacKay in the
Federal Court, Trial Division.

| don't think I need it take you
to any other jurisprudence, but I would like to
just reflect on the contents of paragraph 61 in
our menorandum of argunment.

It will be of no passing surprise
to you, M. Comm ssioner, that the | aw of
privilege -- not just privileges dealing with
public interest immunity, or national security
confidentiality -- is and historically has been
entirely sensitive to the issue of whether or not
the matter that is privileged is confidential or
is otherwise in the public domain.

We draw your attention first to
t he case of Hunter in the Ontario courts, a
deci sion of Justice Cory, but it will be of no
surprise again to you that while we will go to
great lengths to protect the identity of a
confidential police informant, it stops when that
identity becomes publicly known or otherwi se
wi dely di ssem nat ed.

Solicitor-client privilege is to
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the same effect. While occupying a unique and
fundament al position in our legal fabric, it is
also the case that if a | awyer and client choose
to carry on their consultations and provide

i nformati on and communicate in public or in the
presence of a third party, that is sufficient to
destroy the protection.

We al so note that spousal
privilege, another inportant privilege, does not
apply under section 4(3) of the Canada Evi dence
Act if the communication occurs in front of a
third party or falls into the possession of a
third party.

Fourthly, we note that the famous
W gmor e four points adopted by the Supreme Court
of Canada in Slavutych and Baker contenplate a
circunmstance where it is clear in the fourth
criteria that if the matter has been nmade public
t hen you couldn't possibly meet the injury test
set out to maintain the privilege.

So overall, if you |look at a
consi stent approach to the | aw of privilege,
whet her we are dealing with the assertions of
governmental privilege or dealing with the

assertions of other kinds of privilege well known
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to the common | aw or to the Canada Evi dence Act,
once the information is in the public domain the
privilege to keep that information out of the
public domain really dies.

We submt -- and we do this in
par agraph 64 of our materials -- that the
government can't make disclosure for one purpose
and then assert the existence of national security
confidentiality for another purpose in respect of
t he same i nformation.

We al so assert that the government
can't protect communication fromforeign nations
when either the government has released it or the
foreign nations have released it thenmsel ves for
their own tactical or other reasons.

As a result, M. Comm ssioner,
when one stands back and | ooks at our motion to
you, we ask you to, in the first place, force the
Government of Canada to tell you, and based upon
the record we have filed, whether this information
is in any respect in the public domain, and then
tell themthey cannot go forward with any cl ai ms.

If not, and in respect of other
informati on not in the public domain, we ask you,

when approaching the question of harm to ask and
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scrutinize any claimfor harm because we submt
that if it is already out there, then whatever
harmthat will occur has occurred and there can be
no claimthat a real injury would occur.

On that basis, M. Comm ssioner, |
want to thank you for your patience in hearing ny
subm ssion, but we would ask you to consider the
orders as rendered.

| want to ask you just one
guestion. | don't know how you wish to deal with
motions. Would it be appropriate that we request
t hat our motion material be filed? Otherw se,
will it --

THE COWMM SSI ONER: Do you have any
t hought on that, M. Cavalluzzo?

MR. CAVALLUZZO: | would think it
could be filed, but it's not necessary to make
t hem exhibits.

THE COMM SSI ONER:  An exhi bit, no,
if you were suggesting that. | think it is filed
and received and we will stamp as received all of
the material --

MS EDWARDH: Thank you.

THE COMM SSI ONER: -- that has

been filed by you and Ms Mcl saac in response.
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MS EDWARDH: Thank you. Then
t hose are my subm ssions, M. Comm ssioner.

THE COWMM SSI ONER: Thank you very
much, Ms Edwardh. It is very hel pful.

Ms Mcl saac.

| notice the lectern is over on
t he other side. You were noved, displaced.

You are wel conme to speak fromthe
table if you wi sh, although if you would Ilike to
rearrange.

We can think about in future
havi ng nore than one |lectern for parties here so
t hat we don't have to go back and forth.

MS Mcl SAAC: | would prefer to use
the lectern, sir.

THE COMM SSI ONER: Okay, |
under st and.

Do you want me to rise for five
m nutes and | et you reorganize? Does that make
sense?

MS Mcl SAAC: That woul d be fine.
Thank you very much.

THE COMM SSI ONER: We will rise
for five m nutes.

--- Upon recessing at 11:53 a.m /
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Suspension a 11 h 53
--- Upon resum ng at 11:58 a.m /
Reprise a 11 h 58

THE COWMM SSI ONER:  Yes,

Ms Mcl saac.
SUBM SSI ONS / SOUM SSI ONS

MS Mcl SAAC:. Thank you, sir.

The Attorney General has filed a
response to the motion for disclosure. | will be
followi ng, in a general way, the argunents that we
have put in witing with respect to our response.

The Attorney General has al so
filed, and it is inmportant because | do rely on
it, our subm ssion as requested by the Comm ssion
generally with respect to i ssues of national
security confidentiality. That subm ssion was
filed in accordance with what was at the time, and
| believe still is, Rule 37(a) of the Rul es of
Procedure adopted by the Comm ssi on.

THE COMM SSI ONER: | have it here.
Thank you.

MS Mcl SAAC. Thank you.

That subm ssion obviously was of a
general nature and | aid down for you the types of

information for which the Attorney General
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beli eves national security confidentiality m ght
need to be claimed and provided to you the
jurisprudence which has dealt with issues of

nati onal security confidentiality in the context
of the Canada Evi dence Act, the Inm gration Act,
and the Access to Information Act, where the
courts, particularly the Federal Court, have had
occasion to grapple with a nunber of the issues
that you will have to deal with during the course
of this inquiry.

But with respect to the nmotion
that is brought today, | have essentially four
points that I would |Iike to make.

The first one is that the
motion -- and | realize my friend has had sone
di scussion with you on this -- but generally, in
my subm ssion, the notion per se is ill-conceived.
| will expand on that, but it seeks relief, as you
di scussed with Ms Edwardh, which is essentially
di sclosure to the public and to M. Arar rather
t han di scl osure through you in accordance with the
rules in the terms of reference. | will come back
to that.

We al so take the position that the

motion as such is premature, because it
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necessarily is brought in the abstract because it
doesn't relate to specific docunents; it rel ates
to specific general categories of information
only, which in fact may or may not be contained in
documents held by the government which are being
turned over to the Conmm ssion.

The notion also cites medi a
reports and specul ation in those reports as proof
that facts are in the public domain. | caution
you that what is in the media reports nmay not
necessarily be an accurate reflection of the
actual facts.

| ndeed, Ms Edwar dh herself
referred to what she called disinformation.

Fourthly and finally, the nmotion
is based on a number of erroneous assunptions;
that is, assunptions that the Attorney General
intends to claimnational security confidentiality
in respect of informati on where no such claimis
i ntended; or, in the other cases, that the
government hol ds information which in fact it does
not even hol d.

Before | come to those four
points, | would Iike to take a monent to make sone

observations with respect to the procedural
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background of the inquiry and the inquiry's
mandat e.

The most inmportant thing for
everyone to keep in mnd is that the inquiry is an
impartial fact-finding exercise. You are not here
to determ ne guilt or innocence. You are not here
to determne crimnal or civil liability. You are
here to inquire into and report to the Governnent
of Canada with respect to the actions of Canadi an
officials in respect of the matters relating to
M. Arar's arrest and detention in New York, his
deportation to Syria, the events that occurred
while in Syria and his eventual return to Canada.

You are not inquiring into the
actions of foreign government officials, rather,
Canadi an officials, although I concede that
necessarily your inquiry into the actions of
Canadi an officials may well | ead you to ask
guesti ons about the actions of foreign government
officials.

The process that is to be
followed -- and this is a process that you and
your counsel have established through the Rul es of
Procedure -- is that you receive all information.

To facilitate that, this Conm ssion has been added
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to the schedul e of the Canada Evi dence Act so that
you may receive information which would normally
be the subject of a claimfor national security
confidentiality, in that it would be descri bed as
either sensitive information or potentially
injurious information under the Canada Evi dence
Act .

Therefore, the Governnment of
Canada has set this inquiry up to ensure that you
receive all information. You are also added as a
Comm ssion to the schedule to the Security of
| nf ormati on Act .

Your terms of reference set up a
public inquiry but they also circumscribe what
aspects of this inquiry will be made public or can
be made public. In doing so, in my subm ssion,

t he government was attenpting to steer a course
and bal ance the public interest in getting
informati on and having you inquire into and report
on the actions of Canadi an officials; but the
under st anding that this necessarily involved you
becom ng famliar with and having access to
informati on, the rel ease of which would be
injurious to international relations, national

security or national defence.
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| will use the term "national
security confidentiality" to deal with all of
t hose matters.

Accordingly, in the ternms of
reference you are directed to take all steps
necessary to prevent disclosure of information
that if it were disclosed to the public would, i
your opinion, be injurious to these nati onal
security interests.

You are charged with the first
determ nati on of whether national security
confidentiality ought to be applied to
i nformation.

You are also directed to ensure
t hat the conduct of the inquiry does not
j eopardi ze any ongoing crim nal investigation or
crimnal proceeding. In my subm ssion, the
requi rement that the inquiry not jeopardize any
ongoing crimnal investigation or proceeding
really also includes any prosecutions that m ght
result froma crimnal investigation.

So you are to be m ndful, in
determ ni ng what information is to be rel eased or
what |ines of inquiry you undertake, that you are

not to jeopardize these ongoing crim nal
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i nvestigations or proceedings.

W thin that context, it is
i mportant to stress that while there may be
limtations on what information can be made
public, or what information can be provided to
M. Arar, no information will be withheld from you
and your counsel.

In order to deal with the
procedures and the restrictions that have been
pl aced on this inquiry by the Order in Council,
you have issued an order to the Attorney General
for the production of records froma nunmber of
listed departnments. That exercise i s ongoing.

We have produced a | arge nunber of
documents. Sonme departnmental productions are
conpl ete, others are still ongoing. |Indeed,

t housands of pages of docunments have been produced
to your counsel and we are in the process of
dealing with additional docunents.

In some cases those documents have
been produced with indications as to what
information is subject to a claimfor national
security confidentiality by the Attorney General.
In those cases, what has happened is your counsel

has been provided with a version of the document
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t hat can be read conpletely, as well as a version
of the document where information has been bl acked
out in order to indicate what is the subject of a
nati onal security claim

While in some cases that is nore
preval ent than in others, the net result is not
dissimlar to the affidavit which ny friend has
produced at Tab 2 of Volume |V of her book of
docunments where information is electronically
bl acked out to indicate where the claimfor
nati onal security confidentiality has been made.

THE COWMM SSI ONER: Certainly the
SIRC report that was produced was very dissimlar
to that affidavit.

MS Mcl SAAC: | understand that,
sir, and I think I have indicated that that was a
m st ake.

THE COMM SSI ONER: Just so that
under st and, because | am not sure | heard it on
the record, it was a m stake the extent to which
nati onal security confidentiality was clai med?

MS Mcl SAAC: That is correct, sir,
and that document is being reviewed.

THE COMM SSIONER: It will be

reviewed and will be resubm tted.
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MS Mcl SAAC: That is correct.

THE COMM SSIONER: Do | take it
fromthat that then there will be portions of that
document that won't be redacted?

MS Mcl SAAC: That is correct, sir.

THE COMM SSI ONER: And is the
process as you contenplate it then that that
docunment, redacted in the proper form can then be
rel eased, if Conmm ssion counsel decide to do so,
to the parties involved in the proceedi ngs?

MS Mcl SAAC: That is correct, sir.

THE COMM SSI ONER: Do | under st and
t he process, as you see it, is that once the
government submts documents and has either not
cl ai med any national security confidentiality or
has claimed in part national security
confidentiality, the unredacted portions, or the
documents over which no claimis made, can then be
made avail abl e?

MS Mcl SAAC: That is correct, sir,
subj ect to recogni zing that not all documents have
been submtted to the Comm ssion with clainms of
nati onal security confidentiality identified. 1In
a nunber of cases we have submtted the docunments

wi t hout havi ng gone through that exercise, on the
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under standing with counsel that they will identify
t he documents they wish to use, give those back to
us and at that point we will review them and
indicate if there are any clainms for national
security confidentiality.

THE COWMM SSI ONER: Once you have
made an exam nation to determne if you are going
to make a claim once that is done those docunments
can be produced.

MS Mcl SAAC. Right. In fairness,
sir, | have al so asked your counsel for another
i ndul gence. This is not a scientific exercise.

It is a very difficult matter of exercise of
judgment, and | amquite certain that fromtime to
time information will be inadvertently not removed
froma document or, alternatively, a claimw |l be
made for somet hing where we have deci ded that that
cl ai m need not be made.

| have asked themthat if they
noti ce those di screpancies to please come back to
us and we will sort themout. | can tell you,
with the volume of documents and the conpl exity of
the exercises you will see, those errors are bound
to be made and we will try to address them as

qui ckly as possi ble once they have been
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identified.

THE COMM SSI ONER: So | under st and
the process clearly -- and | think this is
important: 1s it the position of the government,

as it is said, that as nmuch i nformati on and as
many documents as possible should find their way
into the public hearings?

MS Mcl SAAC: | would say that is
correct, sir, yes.

THE COMM SSI ONER: And can | take
fromthat that you will be asserting in the first
cut your claims after having made your very best
efforts to achieve that objective: that there be
as many documents as possible in the public
heari ngs?

MS Mcl SAAC. That is correct, only
again | have to put a caveat on that, and that is
the speed with which we are trying to deal with
t he redaction and identification of information
t hat needs to be subject to a claimfor national
security confidentiality.

| have no doubt, as | said, that
because of the fact that we are trying to nmove
very quickly, there will be situations where we

have made a claimthat we really shouldn't be
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making. And if that is brought to our attention,
we will address it as quickly as possible.

THE COMM SSI ONER: Okay.

| notice in your written materi al
in response to this motion -- and correct me if |
overstate it -- you agree generally with the
proposition that Ms Edwardh put forward: the fact
that information that is in the public domain,
whi | e perhaps not determ native, is a very strong
factor in indicating that that information should
be avail able in the public hearings.

s that a fair statenment?

MS Mcl SAAC: That is correct, sir,
because | cannot and woul d not attempt to di spute
t he argument which is being made -- and | think it
is very hel pful that you have had the benefit of
t hese argunents.

If information is in the public
domain -- and I will caveat that by saying
properly in the public domain, and is accurately
in the public domain -- it is very difficult in
nmost cases to argue that there would be any
additional injury to national security
confidentiality by virtue of the information being

rel eased t hrough this Conmm ssi on.
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However, that is not always the
case. That is why the bottomline for ny
subm ssions is that you must review our clainms for
nati onal security confidentiality, and that in
fact is ongoing. Your am cus M. Atkey is
revi ewi ng documents. He is identifying any where
he believes our claimfor national security
confidentiality cannot be sustained, and no doubt
you will be calling on us then to justify that
claim

THE COMM SSI ONER: But before we
get to me settling the areas of dispute, what | am
interested in is in developing an efficient and
effective process so that hopefully we can
m nim ze what will eventually be the areas of
di spute. So the starting point in the process is
the claimng exercise by the government.

MS Mcl SAAC: That is correct.

THE COMM SSI ONER: Where | woul d
be very concerned is if | thought that the
government was approaching the claimng exercise
in an overly inclusive fashion sort of as a first
cut or as a starting position in a negotiation
t hat m ght be appropriate for a civil |lawsuit and

not a public inquiry.
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So what | would like to hear from
you is that, no, the government is approaching
t his maki ng every effort it can to achieve a
public hearing of the information.

MS Mcl SAAC: That is the exercise
that we are attenpting to go through; yes, sir.

THE COWMM SSI ONER: And have you at
this point in doing that exercise taken into
consideration information that is nowin the
public domai n?

MS Mcl SAAC: Yes, we have.

THE COMM SSI ONER: So the cl ai ns
you have been making to this point take into
consi deration the types of argunents that
Ms Edwar dh put forward.

MS Mcl SAAC. Except that in a
number of cases we di sagree with the proposition
t hat simply because sone informati on through a
newspaper report is in the public domain means
that there will no | onger be an injury to national
security by release of that information or that
particul ar document.

THE COMM SSI ONER: | understand
that. | recognize | think it is inevitable that

there are going to be areas where obviously I am
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going to have to rule upon.

| amrepeating now, but what | am
| ooking for fromthe government is a comm tnment at
t he outset to approach this in the spirit of
openness and not over-inclusion of confidentiality
cl ai ms.

Pl ease carry on.

MS Mcl SAAC. Thank you.

The first point that |I made -- and
we have in fact discussed some of these issues --
is that the release to the public directly, which
is what | understood nmy friend to be asking for
initially, is contrary to the process which has
been establi shed.

The one thing that in my viewis
terribly inportant is that the information and
documents go to the Comm ssion first; that any
claimfor national security confidentiality is
eval uated by you, and that your counsel deci des
what information is appropriate and necessary to
be put on the public record, either by giving it
to counsel for one of the parties or one of the
wi t nesses for the purposes of interviews and then
subsequently put on the public record.

In my subm ssion, that is the

StenoTran



© 00 N oo o B~ wWw N P

T N T S T T T N T e e e e e e S S S S
gag A W N P O © 0o N oo 0o M W N - O

1015

process that has been established and is al so the
process which best allows you to keep track of
what docunents are appropriately produced, what
documents need to be produced and how t hose
documents should be put on the public record
subject to the clainms for national security
confidentiality.

It is inmportant to remember here
that while this is set up as a public inquiry,
there is a clear recognition, as | indicated, in
the terms of reference that there are ongoi ng
i ssues which require that some information
i nevitably cannot be put on the public record.

The governnment has said on a
number of occasions that M. Arar's nanme canme to
the attention of the RCMP as a result of
investigations relating to possible activities of
al - Qaeda terrorist cells in Ottawa and that those
i nvestigations are ongoing. The government nust
be m ndful, as you must be m ndful, that the
process of review, consideration and ruling on
claims for national security confidentiality nust
recogni ze that there are ongoing investigations
whi ch need to be protected, cannot be comprom sed.

There are ongoi ng court
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proceedings, and it is inmportant to recogni ze that
there is in fact proceedi ng before the superi or
court matters relating to the search warrant which
was executed both at home of Juliet O Neill and at
the offices of the Ottawa Citizen.

Justice Ratushny of the Ontario
Superior Court is seized with that matter. There
are a number of issues before her, not the | east
of which is whether any of the information fil ed
in support of the application to obtain the search
war rant ought to be disclosed or whether it ought
to remain subject to the sealing order which the
justice of the peace issued.

That sealing order, until set
asi de, was issued pursuant to the provisions of
the Crim nal Code for the purposes of protecting
t he ongoi ng i nvestigation.

So you have to again, in
eval uating matters for which national security
confidentiality is claimed in a general sense, any
injury or interference to those ongoing
i nvestigations or ongoing crim nal proceedi ngs
whi ch may or may not result fromthe public
di scl osure of information.

The other issue that is inportant
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to evaluate is that you can only make

determ nations with respect to the government's
claims for national security confidentiality, and
i ndeed one of the things that has concerned me
somewhat with respect to our process of claimng
nati onal security confidentiality or indicating
information for which the claimis made is that it
is very dangerous and difficult to make these

deci sions wi thout having the entire picture before
you.

You and your counsel have received
a | arge nunber of docunments, but you have not
recei ved all docunents.

At the same vein, governnent has
reviewed a | ot of those docunents for issues of
nati onal security confidentiality but we have not
reviewed all of themeither.

One thing that I am concerned
about, and | urge you to consider, which speaks to
this notion, is that we not be precipitous. |
know there is an inportance in nmoving this inquiry
al ong quickly. That is in everybody's interest.
But we have to be careful that we are not
precipitous in the release of information wi thout

fully understanding the context in which that
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informati on was col |l ected and the consequences
that m ght result fromthat disclosure.

That requires, in my subm ssion,
having a view to all of the documents and having a
viewto the full picture in order to properly
assess what may or may not result fromthe public
di scl osure of information, whether that
information in some way is, as nmy friend asserts,
in the public domain already.

In my subm ssion, while
Ms Edwar dh's subm ssions to you will be hel pful to
you, extrenmely hel pful to you, in evaluating
claims of national security confidentiality where
there is an i ssue about whether you ought to
accept that request by the government or not, it
woul d be premature in my subm ssion to sinmply make
an order hol us-bolus that information which is "in
t he public domain" be i mediately rel eased to the
public and to M. Arar and his counsel.

| urge you not to forgo the
process whi ch has been established by you and your
counsel for receiving that information and
eval uating, with the assistance of M. Atkey,

claims for national security confidentiality and

then receiving the detail ed evidence that the
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government would submt to you in support of those
cl ai ms.

There is also an issue with
respect to whether or not information is
legitimately in the public domain. | think it is
clear that information which found its way into
the articles witten by Juliet O Neill is
informati on which the Government of Canada takes
very seriously as having been disclosed in an
unaut hori zed manner.

Not only is the question of what
i nformati on was published in those articles a
matter which is before the superior court in the
proceedi ngs before Justice Ratushny, but we al so
have to consider very seriously whether in a
particul ar case the release of information in an
unaut hori zed fashion automatically nmeans that
there will be no further injury if that same
information i s subsequently released in an
aut hori zed manner through the auspices of the
government in this inquiry.

It does not necessarily follow, in
my subm ssion, that just because information is in
t he public domain or some piece of information is

in the public domain, through what is consi dered
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to be an unauthorized disclosure, that further
di scl osure of that information, plus additional
i nformati on, would not cause sonme degree of
injury, either to national security
confidentiality in ternms of relationships with
ot her states, but it also m ght be injurious to
t he conduct of ongoing investigations.

Those are matters which you wil
have to eval uate when reviewing the clains for
nati onal security which have been made and which
obvi ously the governnment will have to justify
insofar as it has in fact clai med national
security confidentiality for some of that
i nformation.

Third, there is the issue of what
is in the public domain.

| nformation which is rel eased by
statements made by government representatives in
t he House of Commons as to what facts the
government wi shes to make part of the public
record is information that has been rel eased, and
generally speaking I am not aware that the
government is claimng national security
confidentiality with respect to statenents that

m ght have been made by m nisters or other
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representatives of the governnment either in
Parliament or before standing commttees.

How nmuch background to that
i nformati on should be released or is properly the
subj ect of a claimfor national security
confidentiality is quite another matter.

There are also issues related to
medi a reports.

Many of the media reports that ny
friend has pointed to are referred to unnamed
officials. In some cases, it wasn't clear to ne
whet her the official in question was an official
of the Canadi an government or an official of some
ot her governnment, usually the American governnent.

They are often contradictory.
They are medi a reports suggesting that various
American officials have insisted that the Canadi an
government or Canadi an government officials were
conplicit in the decision to send M. Arar to
Syria. More recently, M. Cellucci has witten
his letter to the G obe and Mail in which he
deni es there was any conmplicity on the part of the
Gover nment of Canada.

So what is in the public domain

t hrough media reports in a nunber of cases is
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gquite contradictory.

| also noted with interest ny
friend' s reference to the apparent disinformation
in the interviews given by Ms Abl onczy.

Ms Abl onczy is a menber of the
opposition who was apparently giving an intervi ew
to a reporter fromthe CBC.

| take it that my friend -- | have
difficulty figuring out how my friend would say
t hat statenments by Ms Abl onczy which appear to
suggest that she didn't have all the facts could
be considered "disinformation", as if somehow
there was a concerted effort to put disinformation
on the file.

But t hat having been said, it
seens to me that there is an equally good argument
to be made with respect to some of the reports
t hat ot her governments, particularly the American
government, m ght have been putting some
"di sinformati on” out there, either purposely or
sinmply because a | ot of people go about talKking
about things about which they do not know.

| think if we review those media
reports it will be apparent, if conpared to sone

of the docunmentation, that a | ot of these
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statements that are being made by people are
statements based on conjecture, not fact.

So it is very dangerous to take
t he position that sinmply because a medi a outl et,
whet her it be a newspaper or a television or radio
station, reports something, that (a) the fact is
conpl etely accurate or (b) that everything
surroundi ng that fact should properly be disclosed
and can no | onger cause injury to national
security if disclosed.

Finally, with respect to sonme of
the clainms that are made in the motion, they are
based on fal se assunpti ons.

The governnment is not claimng
nati onal security confidentiality with respect to
some of the information that nmy friend seens to
think it is. |In other cases, quite frankly, the
government doesn't have the information.

The deportation order, | have said
in my subm ssion that the only copy of M. Arar's
deportation order that I am aware of being in the
hands of the Governnment of Canada is the very same
copy that Ms Edwardh has and we, too, got it from
CBS news. And that has been produced to your

counsel
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Statements by M. Edelson to
various investigators during his discussions with
them we are not claimng national security
confidentiality with respect to what M. Edel son
said or what was told to M. Edel son during the
course of those discussions. There is a statement
whi ch has been handed over.

The governnment has very little to
no i nformati on about any interrogation or
inquiries the Tunisian governnment may have made of
Ms Mazi gh. We know only that she had to deal with
Tuni sian officials in order to obtain appropriate
documentation to allow her to bring her children
out of Tunisia. W do not have statements that
M. Arar and his counsel believe ought to be
produced, |et alone are we claimng national
security confidentiality for it.

Therefore, in nmy subm ssion, the
proper way to deal with this issue is to follow
t he process which you have established under your
rules. Documents will be produced to the
Comm ssion. We will either claimnational
security confidentiality as we turn them over or,
conversely, we will turn themover with a request

t hat counsel identify those they want to use and
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we will then review them

Those clainms for national security
confidentiality will be reviewed in accordance
with the process set up under the rules, and if
you believe or your counsel believes that we have
been overly extensive in clainms for national
security confidentiality, then obviously | wil
have to provide detail ed evidence to you in order
to attempt to convince you that those clains are
properly made.

That is a process which allows the
information to find its way into the public
domai n, as appropriate, but allows you to keep
sufficient control over the process so that you
can ensure that you have fulfilled your mandate in
bal anci ng that need for public disclosure of
informati on, but that the very inportant
requi rement that ongoing crim nal investigations
not be comprom sed and that Canada's interests
with respect to national security confidentiality
not be comprom sed.

It is important for the public to
realize that you will see everything. Your
determ nations will be based on an eval uation of

all of the evidence and you have a fair scope to
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summari ze information that you have received and
to explain at the end of the day what your
findings are and how you have made those fi ndings.

That does not necessitate that
informati on be put on the public record which
m ght injure national security confidentiality by
conprom sing ongoing investigations, by
conprom sing Canada's ability to deal with other
countries and receive inportant information from
t hose countries and, nost inmportantly, not
conprom se future prosecutions that m ght result
once these investigations are conpl et ed.

Thank you.

THE COWMM SSI ONER: Thank you,
Ms Mcl saac.

Any reply, Ms Edwardh?

MS EDWARDH: Perhaps | could just
go over there.

THE COMM SSI ONER: Okay.
REPLY SUBM SSI ONS / SOUM SSI ONS EN REPLI QUE

MS EDWARDH: | think | would |ike
to say that to the extent that | have understood
Ms Mcl saac she has at | east adopted the position
t hat when com ng to assess any claimof the

government it is an inportant matter that the
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information is in the public domain. W have
succeeded in large part in at |least draw ng that
poi nt out in the course of this notion.

| think, to the extent that there
is that concession, it will be of great assistance
if you decide to go a route that isn't the Babcock
route, which is to simply say it is in the public
domain and |I'mnot going to go there.

| would |ike to make two comments,
if I could.

When there is a reference to
ongoing crimnal investigations, there is a
t endency for everyone to throw up their hands and
| would ask you to be alive to the follow ng
thing: There is such a thing as an ongoing active
crimnal investigation and there is such a thing
as an investigation that just couldn't be closed.
| nsof ar as the investigation just couldn't be
cl osed by laying a charge or throwi ng up their
hands, | would |Iike you to approach with great
suspicion clainms that investigations are truly
ongoi ng, without very anple evidence that there is
a real investigation under way as opposed to one
t hat was undertaken and just didn't go anywhere

and is not in fact being pursued.
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THE COWMM SSI ONER: Wboul d you say
t hat there should be a specified offence --

MS EDWARDH: Absol utely.

THE COMM SSI ONER: -- that the
investigation should be directed at?

MS EDWARDH: | understood ny
friend to be tal king about crim nal
i nvestigations, not national security
i nvestigations that m ght be
intelligence-gathering by way of a preventive
jurisdiction for policing. That | think is quite
di fferent.

So | amtal king about active
investigations into allegations of crim nal
wr ongdoi ng.

THE COMM SSI ONER: That is what
par agraph (o) of the Order in Council refers to,
crimnal investigations.

MS EDWARDH: That's right.

The next thing, in respect of
bei ng concerned about treading on Justice
Ratushny's territory, | want to make this
observation. In nmy friend' s subm ssions, and |
believe she repeated this orally, she told you

t hat Justice Ratushny would determ ne what, if
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anyt hing, could be put into the public domain.
She has in part done that,
M. Comm ssioner. The document we have filed in
Volume IV is in fact a docunment that has been
pl aced into the public domain and it is part and
parcel of a motion that has been brought by the
applicants to quash the search warrant. To the
extent that it is there, it is available and in
t he public domain and, in our view, sufficiently
informed to confirmthe existence of and the
rel ease of the statements, or summary of the
statements, made by M. Arar under interrogation.
| want to say this about
contradictory information -- and |I'mnot going to
bl ame the members of the media for the
contradictory information.

There is no doubt there is sonme
contradictory information. There is no doubt that
the M nister of Foreign Affairs, M. Graham has
testified before a Conmons Conm ttee that there
were consul tations. There is no doubt that
M. Cellucci would |like to have you believe that
t he Governnment of Canada was nowhere in sight, as
is current view. That doesn't mean that the

information the M nister put forward is
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contradictory.

Wth the greatest of respect, |
wi |l accept M nister Grahanmis word on that in the
context of the duties he had to discharge before
t he Commons Committee.

| want to draw your attention to
one troubling feature. | don't mean to be whining
here, but there are two things my friend said that
| want to just address.

She said to you there were no
assertions of national security confidentiality
with respect to statenments of M. Edel son. W are
asking for more than just what he said to Garvey,
who was investigating the conmpl aint.

M. Edelson met with RCMP officers
who were investigating M. Arar way before the
interviewwith M. Garvey. W have asked for
notes of that interview, because that is where the
di scl osure was made. We al so wanted his statement
to Constabl e Garvey or whoever, |Inspector Garvey,
because we thought it only fair that he have an
opportunity to refresh his nmenmory. But we were
actually, and what is cited in the materials, is
informati on given to M. Edel son fromthe RCMP.

To that extent we said it was publicly disclosed.
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Ms Mclsaac al so said with respect
to the order that they, too, had got it from CBS.
Well, it is obvious that CBS believes in
transparency nore than the American government.

But | did note with grave concern,
at page 6 of her written materials, that, well, |
got the order fromCBS -- or fromCentre for
Constitutional Rights and therefore from CBS --
and the governnment got the same order.

| was very troubled by the
f ootnote on page 6 with respect to that order that
t he Government of Canada received from CBS. The
st at ement made:

"The governnment has not made
any inquiries..."
Page 6, footnote 8.
THE COMM SSI ONER: | have it.
MS EDWARDH: It says:
"The governnment has not made
any inquiries about this
order and cannot verify the
accuracy or legitimcy of the
document it has." (As read)
Well, it would be one thing if the

f oot note read:
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"The governnment has sought to
determ ne fromits ally

whet her the document is
accurate and legitimte."

(As read)

But, in my respectful subm ssion,
to not have made any inquiries verges on being
gqui te shocki ng.

Ot her than that, | have nade ny
subm ssions to you. | do not intend to repeat
them You have been nost patient with us. Thank
you for the opportunity to make themin this forum
and we trust that they will be of some assistance
to you.

THE COWMM SSI ONER: |'m sure they
will. Thank you both for your subm ssions.

The process is, as was indicated
and set out in the Rules of Practice and Procedure
for the inquiry, where clainms for national
security confidentiality are made and conti nued by
t he governnent, then | will review, hear the
evidence and relating to those clainms, | will |ook
at the information that underlies the clainms and
will issue a ruling or rulings as we go forward.

When cl ai ms of national security
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confidentiality are made, it is necessary for ne
to hear the evidence or information in camera so
as not to defeat the claimbefore hearing the
merits of it.

M. Atkey, the am cus curiae, wil
be involved in that process. He is here today.
"' mnot sure if he wishes to add anything to what
| have heard already in this public hearing but,
M. Atkey, if there is anything that you woul d
like to add in this hearing | would be pleased to
hear from you.

MR. ATKEY: Thank you.

THE COMM SSI ONER: Pl ease, cone
forward.

SUBM SSI ONS / SOUM SSI ONS

MR. ATKEY: M. Comm ssioner, |
will be very brief. | have listened with great
interest to the moti on nmade today and have
carefully reviewed the materials that were fil ed
in support of it -- extensive materials. | may
say, | think the bringing of the nmotion has added
a great deal of substance to the task in front of
you and those involved in the process.

I n response to the

government's position that this notion is
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premature, | would argue that it is not premature.
In fact, it is hel pful.

What m ght be premature at
this point is a decision, if you were to make a

deci sion consenting or granting the order

requested today. | think there is work to be
done yet in filing the information, reviewing it
in camera.

| think the fact that we have a
benchmark in ternms of the notion today, the
information fromthe media, fromthe House of
Commons, fromthe parliamentary comm ttees, from
all the sources that were indicated, will be
extremely helpful in certainly the subm ssions
will be making as to whether this is information
that is properly within national security
confidentiality parameters.

| was nore than a little
interested in the subm ssion by counsel for the
government that it is in issue whether information
in the public domain is properly in the public
domain. In other words, was it authorized or was
it unauthorized.

That, sir, surely goes to the core

of what you are going to be asked to deci de, that

StenoTran



© 00 N oo o B~ wWw N P

T N T S T T T N T e e e e e e S S S S
gag A W N P O © 0o N oo 0o M W N+ O

1035

is, the conduct of the officials of the Government
of Canada in relationship to M. Arar, and, if
there was an i nmproper disclosure of information,
why was there an inproper disclosure and for what
notive?

Simlarly, suggestions that there
may have been incidents of disinformation | think
properly comes before you in assessing the conduct
of the activities of officials of the Gover nnent
of Canada. Because if there has been the use of
di sinformati on by officials of the Government of
Canada, and that has been done for a specific
pur pose of harm ng or discrediting or besm rching
the reputation of an individual, that is something
t hat you would want to consider and it may be in
t he context of the confidential information that
you will be considering in camera and you can nmake
an assessment as to what has appeared in the
public record and what appears before you in the
docunments that are actually proved before you.

So those are ny subm ssions as to
where we are at today. The notion is not
premat ure, but a decision today m ght be.

| should say by way of passing

that in addition to being guided by the provisions
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of the Canada Evi dence Act and the terns of
reference of this inquiry and the rul es of
procedure established and the jurisprudence that
flows fromthe various court decisions, | wll be
essentially putting forth and operating on two
principles that will guide nmy questions and ny
subm ssions to you. | should state those for the
record.

The first, | think, flows from
section 2(b) of the Charter. This is a public
inquiry and that freedom of expression, that is at
the core of section 2(b) of the Charter of Rights
and Freedoms, | think applies to this public
inquiry; that is, the public's right to knowto
t he greatest extent possible.

There is jurisprudence that has
been pl aced before you today on that very point
and I will rely on that jurisprudence in asserting
Charter rights as they apply to these proceedi ngs.

The second principle that wil
guide ne is the issue of fairness, fairness to M.
Arar who was the conpl ai nant who essentially
rai sed facts causing the Governnment of Canada to
constitute this public inquiry.

So | think in assessing the
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documents and what should be made public in
accordance with the various principles that | have
al luded to, the issue of fairness to M. Arar and
knowi ng the case he has to meet, will guide ne in
my subm ssions.

Those are my subm ssions for
t oday. Thank you.

THE COWMM SSI ONER: Thank you very
much, M. Atkey. | appreciate that.

| agree with that subm ssion that
the decision with respect to clainms of national
security confidentiality nust necessarily await an
exam nation by nme of the underlying evidence and
the information that gives rise to the claim

Now, we have heard from
Ms Mclsaac that certainly some of the docunents
whi ch are being produced are not acconpani ed by
a claimand some docunents are being produced in
redacted form So in those instances where
there is no claim obviously the production of
documents to those involved need not await a
determ nation by me of the validity of a claim
there being no claim

So the decision on today's

motion -- which | also agree has been very hel pful
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to the process of the inquiry. | think it was
very useful to have a discussion of these issues
in a public hearing and will be of benefit to me
when | come to make decisions with respect to
claims for national security confidentiality.

We will | eave the notion on that
basis. | agree with what M. Atkey subm tted.
The motion was not premature; indeed, it was very
timely, in my view. These issues are ones t hat
were properly raised before | address the issues
of the government's claim

So that conpletes this motion.

There are a coupl e of procedural
matters, M. Cavalluzzo. Are those ones that
shoul d address after the lunch hour?

MR. CAVALLUZZO: Well, it is 10 to
one right now. It probably would be nmore
appropriate if we did.

THE COMM SSI ONER: All right.

MR. CAVALLUZZO: The subm ssions
inregard to that | think may take an hour or so.

So it may be appropriate to do it
at that tinme.

THE COMM SSI ONER: All right. W

will rise now and we will resume at 2 o'cl ock.
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--- Upon recessing at 12:45 p.m /
Suspension a 12 h 45

--- Upon resum ng at 2:03 p.m /
Reprise a 14 h 03

THE COMM SSI ONER: M. Caval luzzo.

MR. CAVALLUZZO: M. Conm ssioner,
during the course of determ ning our Rul es of
Procedure and entertaining the subm ssions on the
applicable principles to be applied respecting
claims of national security confidentiality, two
i mportant questions of process arose upon which we
are seeking i nput and representations fromthe
parties today.

One question relates to the
appropriate interpretation of your ternms of
reference. The other question relates to the
appropriate procedure to follow in making
determ nations concerning the disclosure of
information with respect to which national
security confidentiality clainm have been made by
the Attorney General.

At the outset, just to give sonme
context to this, the first issue, as | said,
relates to the interpretation of your terns of

reference, in particular, section (k) of the terns
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of reference.

In regard to this particul ar
guestion we will be considering the
interrelationship between the ternms of reference
and the Canada Evidence Act as it relates to the
public disclosure of information which is rel evant
to the inquiry but to which, once again, a claim
of national security confidentiality has been
made.

That is the first question; as |
say, an interpretation point.

The second question relates to the
nmost appropriate procedure to adopt in respect of
resol ving clainm of national security
confidentiality and in particular the question is:
Would it be best to hear all of the information in
one sequence in canera, rather than switching back
and forth between in camera and public hearings?

As such, if this procedure was
adopted, this one sequential in camera hearing
wer e adopted, then you as the Conm ssioner would
make a ruling or rulings after you have heard al
of the information to which national security
clai ms have been made.

This is not a notion, not a motion
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per se, so that there is no set procedure to
follow. What | would recommend, as the Attorney
General has made extensive written subm ssions in
respect of these two questions, it may be nost
efficient if the Attorney General was to start
first and any comments in reply can be made by
counsel for M. Arar.

By adopting that procedure, that
by no means means that an onus or burden is on the
Attorney General. It is just that we are seeking
their assistance, and so far their subm ssions
have been very hel pful and we | ook further to
further subm ssions in this regard.

Thank you.

THE COWMM SSI ONER: Thank you,

M. Caval luzzo.

Ms Mcl saac.
SUBM SSI ONS / SOUM SSI ONS

MS Mcl SAAC. Thank you, sir. MWhat
| will do is address, if | may, your questions in
the order that they were posed to the parties.

The first question deals with a
deci si on under k(i) of your terms of reference.

So that everyone is clear, k(i)

i ndi cates t hat:
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"(i) on the request of the

Attorney General of Canada,

t he Comm ssi oner shal

receive information in canmera

and in the absence of any
party and their counsel

if ..

And the inmportant words are:

" in the opinion of the
Comm ssi oner, the disclosure
of that information would be
injurious to international
rel ations, national defence
or national security."

So as | understand it, step one in
t he process as we discussed this morning is that
the Attorney General makes a request that
informati on be received in camera on the basis of
nati onal security confidentiality.

You must then formthe opinion
t hat di sclosure of that information would be
injurious to international relations, national
def ence or national security.

Your first question is: MWhat

happens if the Comm ssi oner deci des that
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di scl osure woul d not be injurious to national
security? So you don't accept my subm ssions in
t hat regard.

For those who are |istening, you
have posed the question: |If the Comm ssioner
deci des that disclosure would not be injurious to
nati onal security confidentiality, the
Comm ssi oner may di sclose the information after a
period of 10 days followi ng receipt of the
Comm ssi oner's decision by the Attorney Gener al
unl ess the Attorney General has notified the
Comm ssion within that period that he intends to
apply to the Federal Court for a determ nation
under section 38.04(1) of the Canada Evi dence Act.

Wth respect, the Attorney
General, as | have indicated in the subm ssions
t hat we have filed, does not agree with that
posi tion.

| n our subm ssion, the better way
to read the Canada Evi dence Act would be to either
provi de that a decision by you that disclosure of
i nformati on woul d not be injurious to national
security would be to provide in the rules a
deem ng provision that such decision will be

deenmed to be notice to the Attorney Gener al
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pursuant to section 38.01 of the Canada Evi dence
Act - -

THE COWMM SSIONER: Is it really
the rules we are concerned about or the Order in
Counci | ?

The Order in Council, as you know,
in subparagraph (3), when | deal with the public
interest, deens ny decision to be notice under
38.01, but it does not do it in subparagraph (1).

MS Mcl SAAC: It does not.

THE COMM SSI ONER: So what strikes
me -- and this really isn't a position; this is a
guestion that was --

MS Mcl SAAC: Under st ood.

THE COMM SSIONER: It strikes me
that the first task is to interpret the Order in
Counci | .

MS Mcl SAAC:  Ri ght.

THE COMM SSI ONER:  And whet her or
not subparagraph (1) itself deems it to be a 38.01
notice. |t doesn't say it does.

MS Mcl SAAC: It does not. But in
my subm ssion, what it does not lead to is an
automati c disclosure of that information,

simply -- meaning no disrespect here -- just
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sinmply because you have determ ned that in your
opi nion di sclosure would not be injurious.

In my subm ssion, it still remains
that the information for which national security
confidentiality has been claimed falls under the
definition of potentially injurious information in
t he Canada Evidence Act, section 38, which is
defined as informati on of a type that, if it were
di sclosed to the public, could injure national
security relations or national defence or national
security.

It also falls under the definition
of sensitive information, which is information
relating to international relations or national
def ence or national security that is in the
possessi on of the Governnment of Canada, whet her
originating frominside or outside Canada, and is
of a type that the Governnment of Canada is taking
measures to safeguard.

THE COMM SSI ONER: But the Order
in Council inmportantly makes no reference to me
consi dering whether information is sensitive or
not. It talks only about me form ng an opinion as
to whether it is injurious.

MS Mcl SAAC: That is correct.
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THE COMM SSIONER: So it strikes
me that -- the difficulty I am having wi th what
you say is: Do you say | should now be
determ ni ng whether the information is both
i njurious or sensitive?

MS Mcl SAAC. No. MWhat | am saying
is that once you have made your determ nation that
the rel ease of the information would not be
injurious to national security confidentiality, we
have to apply the Canada Evi dence Act to that
deci si on.

Your terms of reference do say in
par agraph (m:

“"(m nothing in this Order
shal | be construed as
l[imting the application of
t he provisions of the Canada
Evi dence Act."

THE COMM SSI ONER: |t seens to nme,
as | read subparagraph (i), that certainly one
possi ble interpretation -- and let me read it:

"(i) on the request of the
Attorney General of Canada,
t he Comm ssioner shal

receive information in camera
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and in the absence of any
party and their counsel if,
in the opinion of the
Comm ssi oner, the disclosure
woul d be injurious ..."

It seems to me inmplicit in that is
if I decide it is not injurious, then | am not
required to hear it in canera. It seens to me
that is what the author of that paragraph
cont enpl at ed.

MS Mcl SAAC: That is correct. But
| think that doesn't mean automatically that the
Canada Evi dence Act does not apply. | say the
information still falls under one of those two
definitions.

THE COMM SSI ONER: But even on --
again | amjust doing it to be the devil's
advocate. Even on the interpretation | propose,

t he Canada Evi dence Act would still apply.

MS Mcl SAAC: Yes.

THE COMM SSI ONER: What woul d
happen is if you disagreed with my decision, then
under the Canada Evidence Act, under the rules,
you woul d have 10 days to form your opinion and

t hen you could make your application to the
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Federal Court. Everybody concedes that the
Federal Court's decision would trunp any deci sion
that | made if they didn't agree with ne.

MS Mcl SAAC. Not exactly, sir. M
position would be that upon you making your
deci sion, one of two things should happen. Either
we can provide in the rules, as | have suggested
to counsel, that that would be deemed to be notice
under section 38.01; or alternatively, it would be
open for a participant to give notice at that
stage to the Attorney General of Canada, pursuant
to 38.01.

We can either have it done
specifically by a participant, and in ny viewthe
appropriate participant would Iikely be an
official fromthe governnment department nost
intimately involved in that particul ar
informati on. They would give notice to the
Attorney General of Canada that you are about to
rel ease informati on publicly.

The Attorney General then -- and
t hat woul d be under probably 38.01(4).

“"An official ... who believes
t hat sensitive information or

potentially injurious
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information is about to be
di scl osed in the course of a
proceedi ng may raise the
matter with the person
presiding at the proceeding.
|f the official raises the
matter, he or she shal
notify the Attorney Gener al
of Canada in writing of the
matter as soon as
possi ble ..."

Upon recei pt of that notice, the
Attorney General of Canada then, under 38.03, has
ten days after the day on which he or she first
receives a notice to notify every person who
provi ded notice under 38.01 about that information
of his or her decision with respect to disclosure.

|f the Attorney General says "yes,
go ahead and disclose it, Justice O Connor", that
is the end of the matter.

THE COVMM SSI ONER: There i s no

probl em

MS Mcl SAAC: | f the Attorney
General says, "No, | disagree with you, Justice
O Connor. | do not permt you to rel ease the
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information", then it seens to ne that we either
go under 38.04, which says the Attorney General of
Canada "may" apply to the Federal Court; or we go
to 38.04(2), in which it said:
"a person who is not required
to disclose information in
connection with a proceedi ng
but who wi shes to disclose it
or to cause its disclosure
may apply to the Federal
Court..."
So the bottomline, in ny
subm ssion, is the proper interpretation of the
Canada Evi dence Act is upon the making of a
deci sion by yourself that information is not
subj ect to national security confidentiality there
shoul d either be a deemed notice -- will be an
actual notice to the Attorney General who wil
make a decision as to whether he is going to
permt disclosure of the information.
| f he decides he will not permt
di scl osure of the information, it may then only be
rel eased if either your counsel, on your behalf,
make an application to the Federal Court, or if

the Attorney General makes an application to the
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Federal Court.

THE COMM SSI ONER: The
difference in the two positions, it just comes
down then to who woul d make the application to the
Federal Court. 1In your scenario, either the
Attorney General or, if the Attorney General does
not hing, then I would make an application to the
Federal Court?

MS Mcl SAAC: That is correct. But
absent an application --

THE COMM SSI ONER: The ot her
position would be that if the Attorney General
di sagrees, it wouldn't be disclosed but the
Attorney General would be the one who woul d be
required to carry the application to the
Federal Court.

MS Mcl SAAC. Right. In ny
subm ssion, upon the Attorney General disagreeing
with you --

THE COMM SSI ONER: What is the
practical significance of the difference? Are we
dancing on the head of a pin here?

MS Mcl SAAC: | think only in the
sense that one of us has to decide to go to the

Federal Court or the informati on cannot be
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rel eased.
THE COMM SSI ONER: But we are in a
situation where | have heard the evidence --

MS Mcl SAAC: Right.

THE COMM SSI ONER: -- and we are
positing the situation. Maybe it will never come
to be.

But | have decided it would not be

injurious to the public interest to release it, |
give the governnent my deci sion and the governnent
di sagrees with the deci sion.

MS Mcl SAAC: That's correct.

THE COMM SSI ONER: Okay. W thout
goi ng through the internmedi ate steps, it then
comes down to the question: What happens then?

What | hear you saying is, well,
the Attorney General can either make an
application to the Federal Court in order to
prevent me fromreleasing it, or the Attorney
General can do nothing, although it disagrees, and
then I would have to make an application to the
Federal Court to get its approval.

MS Mcl SAAC: That's correct.

THE COMM SSI ONER: The alternative

situation is just the first happens. If the

StenoTran



© 00 N oo o B~ wWw N P

T N T S T T T N T e e e e e e S S S S
gag A W N P O © 0o N oo 0o~ W N+ O

1053

Attorney General disagrees, then the Attorney
General has to make the application.

But in either event, when
there is a disagreement, assum ng somebody
makes an application, the Federal Court wil
determ ne rel ease.

MS Mcl SAAC: That's correct.

THE COMM SSI ONER: So t he
difference in the two positions -- and, as | say,
| don't have any fixed viewon this for certain --

MS Mcl SAAC:  Ri ght.

THE COMM SSI ONER: The
difference in the two positions, it just seens to
me, is: WII the application necessarily have to
be made by the Attorney General or will there be
the option that if the Attorney General doesn't do
it the informati on could not be disclosed and then
| would have to bring an application to the
Federal Court.

MS Mcl SAAC:. Or a third option
is we decide, neither of us, to go to the
Federal Court.

THE COMM SSI ONER:  Well, would it
not be the case if | decide that it is in the

public interest that information be heard in this
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public inquiry and that it would not be injurious
to national security -- | mean, | have a hard time
envi sioning the situation where |I would say we
can't go to Federal Court. |I'mnot going to
pursue it.

As | understand the mandate your
government has given me is to conduct a public
inquiry and to use every effort within my means to
bring out all of the information in public that

can be without injuring national security.

MS Mcl SAAC: |'m not suggesti ng
you would. | was just pointing out that the
result, if neither party went to the Federal
Court, in my subm ssion, reading the | egislation,

woul d be that the information could not be
rel eased.

THE COMM SSI ONER: Ms Mcl saac, if
t he governnment di sagrees with nmy decision that has
been made and t he government wi shes to have it
chal | enged and determ ned by the Federal Court,
why woul dn't the government then think that the
appropri ate procedure to follow would be for the
government to bring that application?

MS Mcl SAAC: | didn't say it

woul dn't, sir. | was sinmply interpreting the
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| egislation for you and I would take --

THE COMM SSI ONER: No, we are
interpreting the Order in Council, in fairness.

MS Mcl SAAC: Bot h.

THE COMM SSI ONER: But the intent
of this inquiry, the governnent's intent as to how
this inquiry should be conducted, its intention is
set out in the Order in Council.

MS Mcl SAAC: Yes, sir.

THE COMM SSI ONER: So that it
seens to me, when | come back to my question, |
say: Why would the government want to create a
situation where there is a disagreenment that would
require the Comm ssion, not the government, to
bring the application?

| amjust a bit at a loss to know
what |ies behind that position.

MS Mcl SAAC. |'msorry, sir. |
didn't say the government wouldn't bring the
application. | was sinply addressing for you ny
understanding as to how the legislation fits with
the rules, fits with the Order in Council, so that
we are all clear on how the | egislation applies.
There is no compul sion on the Attorney General to

go to the Federal Court. | did not say that the
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Attorney General would not take the matter to the

Federal Court.

THE COMM SSI ONER: But the

rules, as they are presently drafted after

hearing subm

ssions, envision the second

situation, if you will

letter to M.

MS Mcl SAAC:. Right. And | wrote a

Caval luzzo upon further review and

consi deration of the Canada Evi dence - -

government's

government's

THE COWMM SSI ONER: Changi ng t he
position on this.
MS Mcl SAAC. Not changi ng the

position, clarifying what |

understood to be the application of the Canada

Evi dence Act.

The Canada Evi dence Act was not

drafted to deal with this particular situation,

rat her what we are trying to do is we are trying

to sort of shoehorn the application of the Canada

Evi dence Act

this Conmm ssi

into how things should proceed before

on. The Order in Council provides

t hat the Canada Evi dence Act is not derogated from

by the Order

in Council .

What | was pointing out to

M. Cavalluzzo is that in the letter that is
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attached to my submi ssions, in my subm ssion the
proper reading of the legislation is that upon
you maki ng a decision that information i s not
subj ect to national security confidentiality
because you reached the opinion that its
di scl osure woul d not be injurious, the proper
readi ng of the legislation is that if notice is
then given to the Attorney General of that
deci sion, either by way of a deem ng provision or
by way of an actual notice, the net result is that
if the Attorney General disagrees with you one of
us has to go to court, but neither of us is
conpelled to go to court.

THE COWMM SSI ONER: How do you
reconcile that with section 38.02(1.1)7?

Again it's a question |'mnot sure
exactly what this means, but let nme read it for
t hose who don't have it.

MS Mcl SAAC. Okay.

THE COMM SSI ONER: |t reads:

"When an entity listed in the
schedule..."

And that is this inquiry:

.for any purpose listed

there in relation to that
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entity, makes a decision or
order that would result in

t he di sclosure of sensitive
informati on or potentially
injurious information, the
entity shall not disclose the
informati on or cause it to be
di scl osed until notice of
intention to disclose the

i nformati on has been given to
the Attorney General of
Canada and a peri od of

10 days has el apsed after

noti ce was given.

MS Mcl SAAC: Right.

THE COMM SSI ONER: What that woul d
seemto me to say is that if there was notice
given of the intent to disclose information over
which a claimof NSC is made, that the entity, the
inquiry, must wait 10 days, which would give the
Attorney General the opportunity to launch a court
proceeding, if he chose, and, failing that, then
it would be open to the entity to disclose the
i nformation.

MS Mcl SAAC. Two points on
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that, sir.

The first one is that the section
is noticeably silent on what happens after an
notice is given under (1.1). It doesn't oblige
the Attorney General to respond in any way. So
| " mnot sure that that flows.

But nore importantly, in ny
subm ssion, your Comm ssion, this Comm ssion, is
listed in the schedule, but in my subm ssion is
listed in the schedule so that you can receive
informati on without notice having to be given.

If I could refer you to 38.01(6),
it says:

"This section does not apply
when
i.e., nobody is required to give -- 38.01(6).

THE COMM SSI ONER: | have it.

MS Mcl SAAC:. Okay. Nobody is
required to give notice, i.e., this section does
not apply, it is not engaged when:

"...the information is

di sclosed to an entity and,
wher e applicable, for a
purpose listed in the

schedul e.
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In my subm ssion, what was
i ntended by adding this Comm ssion to the Canada
Evi dence Act -- and let's | ook at what was said --
--- Pause
MS Mcl SAAC: Sorry. Just
a nmoment .
The Order in Council says:
"Her Excellency the Governor
General in Council, on the
recommendati on of the Prime
M ni ster, pursuant to
subsection 38.01(8) of the
Canada Evi dence Act, hereby
makes t he annexed Order
Amendi ng the Schedule to the
Canada Evi dence Act."
And (8) of course sinmply says that
t he Governor in Council may by order may add or
del et e.
And then you are added:
"The Comm ssion of Inquiry
into the Actions of Canadi an
Officials in Relation to
Maher Arar, for the purposes

of that inquiry, except where
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the hearing is in public."

In my subm ssion, all that was
i ntended was that this Comm ssion, by being
schedul ed to the Canada Evi dence Act, the
provi sions were not engaged during the process of
t he governnment handing over information to you
whi ch m ght fall under the category of sensitive
informati on, or potentially injurious information.

THE COMM SSI ONER: Cl early
that is one of the intentions of being added
to the schedul e.

MS Mcl SAAC: I n nmy subm ssion it
does not engage 38.02(1.1), because you are not
listed for the purposes of the decision that
information i s not subject to national security
confidentiality.

THE COWM SSIONER: It is not very
happily drafted all of this, is it?

MS Mcl SAAC: | woul d have to agree

with you, sir, absolutely.

THE COMM SSI ONER: | don't mean to
be beating on the argunment. | nust say, | think
had t he same problemyou had. |In reading the

Order in Council and this schedule it is by no

means cl ear what is i ntended.
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MS Mcl SAAC: WVhen we did write
M. Caval luzzo, again | apol ogized for not having
pi cked up that nuance earlier.

THE COMM SSI ONER: Yes, because
when | was tal king about the initial position of
t he governnment, the initial subm ssions on the
rules led to drafting the rules --

MS Mcl SAAC: Under st ood.

THE COWMM SSI ONER: -- anticipating
t hat there would be the 10-day period in which the
Attorney General could object and then if the
Attorney General didn't bring a court application,
the information would --

MS Mcl SAAC: Understood, sir.

THE COMM SSI ONER: -- be free to
go in the public domain.

What strikes ne -- and | et me say
it once again -- | haven't sort of decided. It
may be that nothing turns on the point as a
practical matter at the end of the day. |t does
stri ke me, though, that the option that you
propose is, if nothing else, more conmplex than the
way the rules, as now drafted, contenpl ated the
process to be.

Now, | don't know -- that is not a
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reason for not doing it --

MS Mcl SAAC: Ri ght.

THE COMM SSI ONER: -- but it
strikes me that way.

MS Mcl SAAC. As | say, the
alternative would be that an official would give
notice to the Attorney General and kick-start the
proceedi ng that way under 38.01(4).

THE COMM SSI ONER:  Yes, but then
at that point, even on your subm ssion, the
Attorney General then could either choose to apply
to the court or not apply to the court. But on
your subm ssion, if the Attorney General did not
and | continued to be of the view that the
informati on should be heard in public, then |
woul d be left -- and maybe there is not a problem
with it -- but with instituting a court proceeding
in order to achieve that.

MS Mcl SAAC. Right. And | don't

wi sh anyt hing of what |I'm saying in terns of the
proper interpretation of the rules -- we all
understand it -- to be a foreboding that the

Attorney General would not make that application
hi msel f rather than leaving it to you. | just

want it to be clear that the rul es cannot be
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drafted in such a way as to override the "my"
provision in the Canada Evi dence Act, or should
not be drafted in such a way as to force
somet hi ng.

THE COWMM SSI ONER: No questi on
about it. Both the Canada Evi dence Act and the
Order in Council take precedence over the rules
of the inquiry.

MS Mcl SAAC. Exactly.

THE COWMM SSI ONER: What do you
submt in terms of this issue as to how -- |
realize you didn't raise it, although | suppose
your recent subm ssion and the amendment to the
rules indirectly raised it.

As you say, it may not be an issue
that ever really comes to have practical
significance. |'mjust wondering whether it is
something -- | won't ask. | will wait until I
hear from Ms Edwardh as to what her subm ssion on
the issue is.

MS Mcl SAAC: Right. Okay.

THE COWMM SSI ONER: Do you have
anything else on that point?

MS Mcl SAAC. Sir, only on your

second question which had to do with section (k).
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THE COMM SSI ONER: (k) (iii)?

MS Mcl SAAC: Yes, (k)(iii).

THE COWMM SSI ONER: You agreed
with -- well, | guess it still was a question.

MS Mcl SAAC. Yes. No, essentially
we agr ee.

| think that the one thing we were
concerned, that is not sort of contenpl ated as
well as it m ght be in the rules and I want
everyone to understand, is that if you decide to
rel ease a summary, or if it is your viewthat --
whet her it be a summary of information that you
have ruled is subject to national security
confidentiality but should be rel eased any way in
the public interest, or whether we are dealing
with a summary of evidence that may have been
heard in camera, | want it to be clear, even
t hough it is not contenplated in the rules, that
we are very hopeful that there can be a discussion
bet ween Comm ssi on counsel and the Attorney
General whereby, perhaps with a slight change in
wor di ng or sonme other review of that sunmary, we
can end up with something that both are happy
with instead of heading off to the Federal Court

or comng to inpasse i mmediately. | am hopef ul
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there will be some room for negotiation and
di scussi on there.

THE COWMM SSI ONER:  Speaki ng
t hi nk probably for myself but everybody el se
involved in the process, if we or one of us has to
head to the Federal Court, | think that would be a
di sappointment. It may be that it ends up being
t he case, but public inquiries have suffered in
t he past because parties have not been able to
conduct it in a way that avoided going to court.
That becomes enormously expensive and time
consum ng

MS Mcl SAAC. And | agree with you,
Sir.

THE COMM SSI ONER: Ri ght.

There was a second question. Do
you want too deal with it separately?

MS Mcl SAAC: Sur e. That is the

guestion of -- | amat a bit of a | oss because at
first -- 1 will start by saying quite frankly it
hasn't been conmpletely clear, in a practical

sense, how we woul d proceed to have a good
overvi ew of the evidence by sort of having if I
can call them piecemeal reviews of information for

whi ch national security confidentiality is
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cl ai med, because it may be that that a particul ar
series of docunments or docunments froma particul ar
department may only tell part of the story and are
intertwined with informati on from ot her

depart ments.

So | have been concerned fromthe
begi nni ng about trying to deal with some of these
i ssues on an abstract basis wi thout having the
entire picture.

| think there is also going to be
a great deal of difficulty with some witnesses who
may be able to give nost of their testinmony --
must give nost of their testimony in camera, but
there will be bits and pieces that could be
publicly given.

| amintrigued and find a great
deal of merit in the idea of having some kind of
process where we try to gather all of the
informati on for which national security
confidentiality is claimed and have one process
wher eby the evidence is heard that may support
t hose cl aims, and may actually be sone of the
evidence on those claims in that regard. And then
you, having a full picture, are in a position to

determ ne what informati on can be rel eased.
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| must say | am concerned for two

reasons.

| am concerned because an
inconplete picture is an unfair picture. It is an
unfair picture to M. Arar. It is an unfair

picture to the government officials who are the
subj ect matter of this inquiry.

| think it is a far better process
if we can structure it in such a way that we don't
have little disjointed pieces of information being
rel eased wi thout a nore ful some context within
whi ch that information can actually be eval uat ed.

So wi t hout understandi ng exactly
how it is going to proceed, | must say that our
preference is certainly |leaning to that as being a
better process.

THE COWMM SSI ONER: Thank you.

Ms Edwar dh?
SUBM SSI ONS / SOUM SSI ONS

MS EDWARDH: Per haps | m ght
address you fromhere, M. Comm ssioner, rather
t han upset the apple cart again.

THE COWMM SSI ONER: Certainly.

MS EDWARDH: It is always a

terrible thing to ask | awyers questions, because
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t hey begin to reconsider what they may have said
in the first place.

| would |like to, first of all,
deal with your first question.

It is my subm ssion that nmy
| earned friend is wong; that the answer proposed
shoul d be nothing | ess than the foll owi ng, and
then I will take you through my reasoni ng.

| f you, sir, conclude that the
information in question, the disclosure of the
i nformati on woul d not be injurious, you mnmust
obvi ously give notice, but that you have a right
to disclose that information if the Attorney
General does not take steps to stop you.

That is proposition one.

Second, in reading the statute
carefully, it was nmy conclusion that the reference
to 38 at this point, 38.04, the application to the
Federal Court is wrong; that when one | ooks at the
Act inits entirety -- and also | think it is
appropriate to the deference your decision should
take -- that the step the Attorney General can
take if you have made this factual determ nation
is to certify the informati on under 38. 13.

Then the question would be whet her
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it was worth the candle to pursue a challenge to
the certificate, given howlimted that chall enge
can be.

| take quite the opposite view of
my friend. | start with the notion that section
38.01 exenmpts in its application or does not
apply -- and I now go to 38.01(6)(d).

"(6) This section does not
apply when

(d) the information is

di sclosed to an entity and,
wher e applicable, for a
purpose listed in the
schedul e. "

So | went and got the schedul e,
much as Ms Mclsaac just did. And readi ng what the
schedul e says carefully, it says:

"The Comm ssion of Inquiry
into the Actions of Canadi an
Officials in Relation to
Maher Arar, for the purposes
of that inquiry, except where
the hearing is in public."

And "for the purposes of that

inquiry", in my respectful subm ssion, enbrace
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t hose activities that you woul d undertake in
camer a.

One of the activities you would
take in canmera was the determ nation, after
reviewi ng the evidence, of whether or not the
di scl osure of certain informati on was injurious.
Al'l that happens in camera. M. Arar, his counsel
and all the other persons in this roomcannot be
privy to that process.

It was my subm ssion that the
deci sion you are called upon to make is indeed one
that is protected under (d).

Then the next reference to you as
an entity, sir, is 38.02(1.1). It reads -- and
you just read it, but perhaps it is worth casting
our eyes on it again:

"When an entity listed in the
schedul e, for any purpose
listed there ..."

And it is for the purpose of your
inquiry.

" makes a deci sion or
order that would result in

t he di scl osure of sensitive

informati on or potentially
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injurious information, the
entity shall not disclose the
informati on or cause it to be
di scl osed until notice of
intention to disclose is
given and 10 days has

el apsed ..."

It makes perfect sense that you,

havi ng gone t hrough the exercise which will be

time consum ng and expensive, and given who you

are, M. Comm ssioner, it makes perfect sense for
you, having reached this final decision -- and it
is within your mandate to do it in camera -- that

t hen having deci ded that, the government bears the
burden of deciding what to do.

Then question becane: |In |ooking
at these sections, because you were exenpted and
removed from 38.01 by subsection (6)(d), then what
could the government do becomes the next question.
And that brings us to 38.13.

When | said certainly the
government is not without a remedy, because 38.01
is not engaged, what we are left with is the
Attorney General of Canada may choose to

personally issue a certificate that prohibits the
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di scl osure of the information.

It is my respectful subm ssion to
you that this formulation of the relationship of
t he deci sions places the burden where it should be
and maxi m zes the flow of information to the
public and is entirely consistent with the
provi sions of the Act.

That is my subm ssion on question
one.

Question two: Again, | amsorry
but I don't agree.

| think | agree in general that
shoul d you decide that there is information that
woul d be injurious to the interests of the state
in respect of national security but feel that for
reasons of the public interest some portion of it
shoul d be rel eased, one can arguably make the case
t hat you should go back into the resolution of it
under 38 because that indeed is what the terns of
reference say you ought to do. And I am content
with that.

What | am not content with is the
conclusion, as stated in the questions as sent to
us, that the Comm ssioner, or you, may not

di sclose the information. | can agree with that.
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The fact of the Comm ssioner's
deci sion under (k)(iii), the fact that an
application has been made to the Federal Court,
the fact that the agreement regarding disclosure
has been entered into unless the Attorney Gener al
aut hori zes such disclosure in writing or by
agreement, or the Federal Court judge authorizes
the disclosure in a final order, in my respectful
subm ssion is a publication ban.

It is a publication ban that is
framed as virtually an unlimted ban --

THE COVMM SSI ONER: But does t hat

track | anguage in the Canada Evi dence Act, though?

MS EDWARDH: Yes. Let me find the

secti on.
THE COMM SSI ONER: Secti on
38.01(1) and (2)?
--- Pause
MS EDWARDH: Thank you,
M . Wal dman.
Under 38.04(4) it says:
“An application under this
section is confidential.
Subj ect to section 38.12, the

adm ni strator of the
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[ Federal Court] may take any
measure that he or she

consi ders appropriate to
protect the confidentiality
of the application and the
information to which it
relates.”

In my respectful subm ssion -- and
it may be Ms Mcl saac has some view that would
assi st you on this because we did have a
conversati on about it.

It is my understandi ng that what
this purports to prohibit is any awareness by
partici pants, or myself particularly and
M. Wal dman and ny col | eagues, and al so the
public, that in fact this process has gone on in
t he Federal Court.

| assume it means we woul d never
know i f there was a deci sion.

In my respectful subm ssion, that
cannot pass muster of constitutional scrutiny
under the recent decisions of the Suprenme Courts
of Canada when you | ook at Dagenais, when you | ook
at Mentuk and then the recent decision with

respect to the Vancouver Sun. There is nothing
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bal anced. There is no way of | ooking at the
nature of the application. There is no way of
| ooking at the risk of injury.

It is just a bald class ban.

Whil e we haven't had tine to
formul ate our views and produce any serious
written subm ssions to you on this, | do not agree
at all that that should be the | aw.

| do believe, M. Conm ssioner,

t hat you have authority to deal with this matter.
It is in your ternms of reference. As a tribunal,
you can nmake a determ nation and, if necessary, |
woul d be prepared to undertake to bring a Charter
application to have this section struck out.

THE COMM SSI ONER:  You raise a
very important point, because we are getting to
the constitutionality of one of the new provisions
in the Canada Evidence Act that came in with Bil
C-36 that may or may not in the context of this
inquiry of beconme a real problem | guess it
depends upon what happens down the road.

MS EDWARDH: The only difficulty
t hat counsel for M. Arar that | have --

THE COMM SSI ONER:  You woul dn't

know.
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MS EDWARDH: | woul dn't know.

THE COWMM SSI ONER: But you shoul d
know at |l east, and | think you are entitled to
know at | east, now that you have raised it, as to
what view | amtaking of that section.

MS EDWARDH:  Yes.

THE COWMM SSI ONER: So you shoul d
know in this instance in the abstract, so to
speak. If | were going to take the view that that
section is constitutional and that it applied,

t hen you woul d never know when we were proceeding,
if we were proceeding in that fashion.

| think you raise an inportant

point. | think we have raised a point here that
is going to require further subm ssions. | think
not one that, in fairness, we would want to deal

with wi thout really having given it nore thought
as to the best way to approach it.

The other side of it is we don't
want this inquiry to turn into unnecessarily just
me offering my opinions on sections of the Canada
Evi dence Act if | don't need to. | amgoing to
have enough things to decide in this inquiry
wi t hout gratuitously going out of my way to pick

up ot hers.
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MS EDWARDH: But it is inportant.

THE COMM SSIONER: It is a
significant thing, yes.

Let me ask you a question, com ng
back to Ms Mclsaac's point -- and | will pose this
guestion to you as well Ms Ml saac.

Again, don't read into this
guestion that the answer should be determ native
of it, but the regime that Ms Ml saac posits would
have, in some instances, me, as the Tribunal,
reaching a conclusion. Contrary to the way things
normally work in adm nistrative |law, which is that
i f somebody di sagrees with that who is affected by
it, they may challenge it, they may seek judici al
review and so on, but she would posit a regine
whereas if | wanted to inmplement my decision it
may beconme necessary for me, the Tribunal, having
made a decision, to apply to a court to have the
court in effect approve the deci sion.

| mean, | suppose there i s nothing
wrong with it, but my question is: |I|Is there any

sort of other exanple or precedent whereby we have

adm nistrative tribunals -- and I"mnot strictly
speaking -- | suppose | ama type of an
adm ni strative tribunal -- who then have to go to
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apply to court to seek to enforce the deci sions
t hey have al ready made?

It seens to me that on the
contrary, normally, in a lot of cases, we say that
t he Tribunal that made the decision shouldn't even
appear as a party in the proceedi ng where judici al
review is sought for the decision. Here the
government woul d be suggesting that in one
scenario the Tribunal itself should be making the
application to court.

Again, it doesn't determ ne the
issue, but if there is ambiguity in the Order in
Council and in the schedule to the Evidence Act
one should maybe assist it in |ooking at what
normal regimes in adm nistrative | aw are.

| sinply ask that question: Do

you have anything to respond to that?

MS EDWARDH: | can answer you,
M. Comm ssioner, that | am unaware of any such
exercise. In fact, in reading Ms Mclsaac's

subm ssions the first notation |I made, when |
think I fully understood them is: Why on earth
woul d you spend the time and energy devoted to
this issue when, if she objects then and doesn't

l'i ke your answer, then she trunps anyway? It all
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has to go to Federal Court. Either you go to
Federal Court or the Attorney General goes to
Federal Court.

So if they are seriously going to
object, is it is worth you as a Conm ssioner's
time to spend a nmonth or two nonths trying to sort
this out, only to have Ms Ml saac say, "Well, we
said no the first time and the Attorney Gener al
t akes that position."

It seens to render -- and | don't
mean to be sarcastic in saying that it seens to
render the activity that you have to undert ake,

t hat is onerous, alnost irrelevant or redundant
because we are going to get there anyway so it
seems. Which is why I was driven to rethink the
relationship of the sections.

THE COMM SSI ONER: vyes, |
understood that. And why you would say their
remedy is 38.13?

MS EDWARDH: That is correct.

If I could, I would also Iike
to -- that is clearly why entities are carved out.
| think you have just pointed that out.

| would |like to deal with the

third question, could I --
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THE COMM SSI ONER:  Yes.
Pl ease do.

MS EDWARDH: -- before you turn
back to Ms Mcl saac.

THE COMM SSI ONER:  Yes.

MS EDWARDH: This is one we have
given a | ot of painful consideration to because we
understand, M. Comm ssioner, that it is nore
efficient for you, and i ndeed would give you a
full context, to do what is proposed by hol ding,
you know, one kind of series of sequenti al
heari ngs or one | arge heari ng.

This is why the constitutionality
of the provision came up, because it becane
apparent that since we are not part of those
hearings two things would happen. We woul d not
directly know to what the government objected
unl ess you assured that in each ruling that
obj ection was taken. But if we are present in the
heari ng room when the governnment objects, | can
protect, if I wish, M. Arar's rights. | can go
to the Federal Court.

The hol ding of this |arge hearing
cuts counsel for M. Arar out. We can't have

access to that court to vindicate any right.
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Whil e | appreciate, and i ndeed defer to the public
interest that is in your hands, we still have a
client that we represent and are interested in
vindicating his interests as nmuch as possible in
this process. But the proposal takes us out.

We al so got to constitutionality
because we i magi ned you then reconveni ng a hearing
and maybe calling some of the evidence, and in the
course of asking a question there could be an
objection. At the sane time, you wouldn't be able
totell me, "Well, we have already been to the
Federal Court on that and |I'msorry, Ms Edward, I
did my best and the Federal Court said no because
it is secret.” So aml to go off to the Federal
Court? This is where we got wound up in kind of
circles of problens.

The ot her comment | wish to
make -- and | don't have an answer to how to
protect my client's rights in the context of being
cut out of so much, including knowi ng whet her the
Federal Court has been involved -- is what will
t he public know?

| f we have hearings where the
government objects and you nust make the deci sion

to di spose of the objection in camera and i nvoke
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all the procedures that are part of your terns of
reference, everyone here will know t he gover nment
objects. It is inportant that the public know
t hat the government objects.

They nust al so be able to do what
they can to assess the validity, rationality and
pur pose of that objection.

If we get into this |arge hearing,

none of us will know. You will know,
M. Comm ssioner, Comm ssion counsel will know and
t he government will know.

THE COMM SSI ONER: But there
is the one safeguard. | don't say it is
conpletely equal to sort of the information as you
woul d have it.

In the Rules it is proposed that
Comm ssi on counsel will do a summary, to the

extent possible, of the evidence that is going to

be heard in camera, so that parties will know what
evidence it is proposed will be called in the
in camera hearings. |'mnot sure how that is

going to work out.
But we are at this point tal king
at a point in the proceedings, | suppose, where it

has al ready been determ ned that the evidence wil
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be heard in camera.

| take your point. | take your
point that if we go through the public hearings
and there is an objection that should be heard
in camera it will become nmore manifest as to what
i's going in canera.

On the other hand, as you fairly
poi nt out, the practicality of switching back and
forth will make, first of all for me,

under st anding the evidence nmore difficult and,

secondly, will greatly intrude upon the
efficiency, if | can put it that way, of this
inquiry. It will beconme potentially a torturous
process.

MS EDWARDH: Those are ny
subm ssions, M. Comm ssioner.

| couldn't find an answer. |
wonder ed whet her there m ght be -- if in your
rulings you would consider identifying the precise
nature: \What was the question asked or area that
was objected to? Perhaps if there was a Federal
Court proceeding that there was an agreement
reached here that M. Arar or his counsel would be
given notice of that and could be at least in a

position to make subm ssions.
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Because of course the Federal
Court has a right to notify anyone and even if we
weren't included in all of it, we m ght be able to
be included in some of it.

| don't know that there is an
adequat e hal fway house, but that is one.

THE COMM SSI ONER: | think what |
can say to you in advance, that whatever process
we adopt -- and | think as you appreciate and
Ms Mcl saac appreci ates and those that followthe
inquiry do -- this is a very different type of
proceedi ng than the one that we | awyers and judges
are usually involved in and presents some very
uni que problenms. The solutions to those
problems -- | am confident that we can conduct
this inquiry in a way that will be efficient and
think that I will be able to fulfil my mandate. |
am confident of that.

The solutions to the problens
are going to be found in the procedures that we
adopt. To sone extent we are going to | earn as we
go. | think that we all have a comm tnment to
doing as nmuch of this in public as we can.
Certainly I have a commtment to do it in a way

that is as fair as possible to M. Arar, that we
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will be | ooking for ways to address the concerns
t hat you raise.

| think that counsel should feel
free as we proceed to make subm ssions about the
process as things occur so that the rules, as |
have said, are not fixed in stone. We will do our
best to proceed in a fair way, but nonetheless in
as efficient a way as possible.

Okay? Thank you.

Ms Mcl saac, reply?
--- Pause
SUBM SSI ONS / SOUM SSI ONS

MS Mcl SAAC. Sir, my first
subm ssi on would be that Ms Mclsaac did not wite
t he Canada Evi dence Act, so | won't take
responsibility for it. W are all in the position
of having to try to apply it.

| don't want to repeat what | have
al ready said, but in response to your question
about the position that this would put you in if
you were forced to apply to the Federal Court,
havi ng been the one who made the initial
determ nati on and whether there is a sort of
precedent for that kind of approach, what | would

say is it strikes me that it may not be dissim/lar
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to the situation that you would be in if, as an
inquiry -- now, we must remember that while there
are certain judicial aspects to what you are
undertaking it is an inquiry and, for instance,
there could be a situation where you were to issue
a subpoena or take sone other steps that are not
conplied with, in which case you would be the body
that has to take the steps, whether it be go to
court or some other process, to enforce your
order.

So it would be simlar to that
circumstance | would think. But it would be
uni que and it would not be the sort of situation
t hat one frequently sees.

THE COWMM SSI ONER: The enforcing
t he subpoena type of thing is more of enforcing an
order. This would be asking the court to agree
with my deci sion.

MS Mcl SAAC: Yes. Anot her
situation mght be -- and I know this came up in
some of the previous inquiries, the Blood Inquiry
and the Somali Inquiry -- the issuance of
section 13 notices, where the inquiry itself, as
the only body capabl e of doing so, is called upon

to defend its decision. It happens with Human
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Ri ghts Conm ssi ons who are conducting inquiries
before a referral to a Human Ri ghts Tri bunal, they
are often called upon, even though they are the
deci si on maker in a sense, to defend their
decision. So it would be simlar to that sort of
si tuation.

| don't agree with nmy friend, for
the reasons | said earlier, that we automatically
go, in a case where you have made a deci sion that
information i s not subject to national security
confidentiality, to requiring the Attorney General
to file a Certificate under 38.13 because | don't
t hink we go that quickly to that point.

It is appropriate -- because then
there is very little review by the Federal Court.
That woul d be much better, in my subm ssion
actually, my interpretation, which then allows the
Federal Court, both the Trial Division and the
Court of Appeal, to opine on the matter as well.

It may be a little difficult for
all involved to have themrevi ewi ng your deci sion,
but at least it is a full review of the decision
as opposed to a Certificate by the Attorney
Gener al .

Wth respect to the [ ast question,
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quite frankly I would find it helpful if -- this
is the question about how we shoul d proceed.

| would find it helpful if
Comm ssi on counsel could assist on explaining to
us how t hey envi sage the process proceeding,
because as | understood the rules there would be
al most a concurrent process envi saged wher eby
information is reviewed and if there are issues
with respect to clainms for national security
confidentiality the Attorney General would be
call ed upon to justify those claims during an
in camera hearing, but those would be ongoing
during the process.

My biggest concern, as | said
earlier, is that |eads to perhaps a pieceneal

approach where you are review ng information

contained in documents that may have been produced
by the RCMP but we have not yet had an opportunity

to make subm ssions with respect to information in

docunments perhaps produced by a Foreign Affairs
whi ch contain the same kind of information; or
indeed the informati on came from Foreign Affairs
to the RCMP or vice versa. So that there is a

di sconnect in ternms of the totality of the

i nformati on.
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In my subm ssion, it would be much
better to have a process whereby the information
is -- all of those net claims for national
security confidentiality could be dealt with
t oget her.

But | am not absolutely certain
how ei t her process would actually work out in
practice, so it is alittle difficult to be nore
precise in my comments than that.

THE COMM SSI ONER: Okay. Thank
you, Ms Ml saac.

Well that conpletes the
subm ssions, and those are helpful, with respect
to the questions that were raised by Comm ssion
counsel

What | will do is, within the next
short while, issue a ruling dealing with some of
the matters that were raised today and indicate in
that ruling those that will be deferred, as to how
they will be dealt with.

So counsel and the public will be
aware as to how we are proceeding as a result of
t he subm ssions | heard today.

That compl etes the work for the

day, does it, M. Cavalluzzo?
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Let nme thank both counsel,
Ms Mcl saac and Ms Edwar dh, for your subm ssions
t oday. They are very helpful and I am obliged for
the work that you put into it and under
considerable time pressure that this inquiry is
creating. It has been a good deal of assistance
to me. So thank you, both.

Yes, M. Cavalluzzo.

MR. CAVALLUZZO:. M. Conm ssioner,
this would conpl ete today's process.

Once again, tonorrow, we wil
reconvene at 10 o' clock for Deputy Comm ssioner

Garry Loeppky for the RCMP.

There is the possibility -- I am
not sure of this -- that he may go i nto Wednesday.
| hope not, but if necessary. | hope to be just

an hour and a half or two hours with himin ny
direct exam nation, and then we will hear from
counsel for M. Arar and counsel for the Attorney
Gener al .

| f we finish himtonorrow, then we
woul d reconvene on July 19th, as | said earlier
t hi s norni ng.

THE COMM SSI ONER: All right.

W will rise and resume at
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10 o' cl ock tomorrow.

--- \Whereupon the hearing adjourned at 3:01 p.m,
to resume on Tuesday, July 6, 2004
at 10: 00 a.m [/ L'"audience est ajournée a
15 h 01, pour reprendre le mardi 6 juillet
2004 a 10 h o0

Lynda Johansson,

C.S R, RPR
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