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Otawa, Ontario / Ottawa (Ontari o)

--- Upon comencing on Friday, June 10, 2005
at 9:00 a.m / L'audience débute | e vendredi
10 juin 2005 a 9 h 00

THE COWMM SSI ONER:  Good nor ni ng.
We will get under way.

Let me wel come everybody to this
second roundtable for the Arar Inquiry. W had
one, as you may know, back on May 20th with a
panel of international experts and found that to
be very illum nating.

| think everyone will agree when
they read the |list of people we have participating
in the panel today that this is truly a
di stingui shed panel of experts, all from Canada.
They bring with them a broad range of experience,
operational, some in academ c, sonme with review
agencies, and they will bring different
perspectives to the issues. W have set out the
questions, and | think it will truly be an
informative session for me and for people working
on the Conmm ssion.

| would Iike to express in advance
my appreciation to each of the participants for

the time and effort that they have devoted to
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com ng here to help out the Comm ssion. |
certainly think it is an inportant piece of work

t hat we are engaged upon. | think they do, too,
and as Canadi ans we shoul d be appreciative that
people of this distinction are devoting their tinme
to assist with this project. Thank you to you
al | .

The bi ographi cal sketches of the
partici pants can be found at tab 2 of the
mat eri al .

For those in the audi ence, there
are materials at the front door if you didn't get
it on the way in, but there is a background for
each of them set out there. | won't go through it
fully because | can leave it to you to read it,
but et me just highlight some of the nore
significant parts of the backgrounds of each.

First we have M. Warren All mand,
who, as | am sure everybody knows, was a Member of
Parliament for 33 years from Montreal. He is now
an international human rights consultant. He is a
| awyer by training. He served in several cabinet
posts in the federal governnment, including
i mportantly, for our purposes, he was the

Solicitor General of Canada. He has received many
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honours over the years, including the Order of
Canada in the year 2000.

Next i s Professor Reem Bahdi, who
is an assistant professor of |aw at the University
of W ndsor Law School, a graduate with an LLB and
LLMfromthe University of Toronto. She has
publ i shed many articles that are relevant to the
i ssues that we will be discussing, on a wide
variety of topics, including racial profiling in
the conflict with terrorism She participated on
a panel we had yesterday in the inquiry dealing
with issues, post-9/11 issues, for the Arab-Mislim
community in Canada and made a very val uabl e
contribution to that panel.

Next is Comm ssioner Gwen
Boni face, who has been a member of the Ontario
Provinci al Police since 1977 and has been the
Comm ssi oner of the OPP since 1998. Comm ssioner
Boniface is a | awyer. She was called to the bar
of Ontario in 1990. She has worked with the Law
Comm ssi on of Canada, and she has received many
honours: an Order of Ontario in 2001, for work
with First Nations communities. And I think when
you | ook at her biographical sketch, you will see

t hat she has a very distinguished career in making
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contributions to the First Nations community.
Next is M. Alan Borovoy. And
where do you start with M. Borovoy? He is the
father of Canadian civil liberties, maybe nore
aptly the grandfather or the great-grandfather.
MR. BOROVOY: Oh, thank you.
--- Laughter / Rires
THE COMM SSI ONER: He received the
Order of Canada back in 1982. He has sinply been
t he face and voice of civil liberties in Canada
for over 35 years. When | was practising |law, it
was al ways a great honour to be retained by
M . Borovoy and the Canadian Civil Liberties
Associ ation. | had waited many years for the
phone to ring, and finally it rang. He asked ne

to do a case for them and we got along, |

t hought, exceedingly well, very friendly and so
on, until one serious thing went wong: | |ost
t he case.

| waited for many nmore years. The
phone didn't ring again. He is a tough man.

MR. BOROVOY: We will acknowl edge
t hough that we paid the | awyer's fees.

THE COMM SSI ONER: I will

acknowl edge that. The only thing I will say to
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you, Alan, is it was a hopel ess case.

MR. BOROVOY: In that perspective
it wasn't different froma | ot of our others.

THE COMM SSI ONER: You said that.

Prof essor Stuart Farson is a
part-time professor at Sinmon Fraser University in
Political Science, is a consultant on public
policy issues, particularly national security
i ssues. He has two experiences that he has
participated in that | think are particularly
hel pful to what brings us here today. He
participated in a full-scale assessnment of
muni ci pal police governance, and he was al so the
Director of Research for the House of Conmons
study in 1989 and 1990 when they did review of the
CSIS Act. He has written extensively in the area
and will no doubt bring an interesting
perspecti ve.

M. Norman |Inkster, who is sitting
next to Professor Farson, is a partner at Gow ing
Consul tants Investigative and Consulting Services.
M. Inkster joined the RCMP in 1957, was
Comm ssioner from 1987 to 1994 and was
responsi ble, | think, for bringing in many

initiatives in policing and the conposition of the
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RCMP t hat, by anybody's assessnment, were at the
time forward-1|ooking and very progressive. |
think his | egacy as the Conm ssioner of the RCMP
is something that all Canadi ans shoul d be very
proud of. He has had extensive involvement in
police associations, donmestically and
internationally, and he received the Order of
Canada in 1995.

Comm ssioner Dirk Ryneveld is the
Comm ssioner of the British Columbia Office of
Pol i ce Conpl aint Conm ssion. He was a | awyer at
one time in private practice, a Crown attorney, a
regi onal Crown attorney, a director of major crine
prosecuti ons on Vancouver |sland, and very
interestingly he was the senior prosecuting trial
attorney with the International Crim nal Tribunal
for the Former Yugoslavia. He has had extensive
invol vement with police forces and, as one wil
appreciate, with the oversight of them

Finally on my right is Professor
Wesl ey Wark, who is a Professor at the University
of Toronto Munk Centre for International Studies.
He teaches graduate and under-graduate courses in
intelligence, terrorismand security. He has

written and | ectured extensively in the area. He
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is about to publish a book on the official history
of Canadi an intelligence comunity during the Cold
War and has undertaken a new book dealing with
Canadi an intelligence activities involved in the
war on terror. | think | can fairly say that

Prof essor Wark is recogni zed broadly as one of the
very | eading academ cs and writers dealing with

t hese security intelligence issues in Canada.

There you have a panel. | can't
t hi nk of a nore distinguished, qualified panel to
di scuss these issues.

The format for today is found at
tab 1 of the material, and I amnot sure if
everybody has them by tabs. W have divided the
programinto six questions to try to bring a focus
to the discussions. The first three questions
will be dealt with in the norning and the second
three after the lunch break.

The format for each question is
t he question will be posed, and we have asked
t hree speakers to speak to the question initially
for approximately five mnutes to give their
perspective and their view. After that has taken
place, | will then ask other menmbers of the

roundt abl e panel to respond, if they choose to do

StenoTran



© o0 N o o -~ wWw N P

N N N N N N P B R R R R R R R
ag A W N P O O 00 N oo 0o »dM W N - O

so, and woul d encourage exchanges of views,
agreenments, disagreenments, and so on.

| will during the course of the
di scussi on of each question pose questions to the
panel, to set out those issues which I think are
particularly important to the mandate.

| woul d encourage members of the
panel to speak freely to ensure that all of the
matters that they think are important to ny
mandate are raised in one way or another.

Certainly the questions that we
have designed are designed really to draw out and
to elicit the views of the panel menbers on these
subj ects.

| will keep track of the time so
that we conmplete the three morning questi ons by
twel ve o' cl ock noon. There will be a norning
break at 10: 30 for 15 m nutes.

From 12: 00 to 12:30 we will open
the floor on the first three questions, and people
who are here in the audience will have an
opportunity to direct questions on those first
t hree questions to the members of the panel.

We will break at 12:30 to 1:30 for

lunch, and in the afternoon we will repeat that

StenoTran



© o0 N o o -~ wWw N P

N N N N N N P B R R R R R R R
ag A W N P O O 00 N oo 0o »dM W N - O

format for the three afternoon questions, and we
will wind up, at the |atest, with questions from
the floor by 4:45. |If we don't need all that
time, we could finish earlier.

So with that introduction, let me
then turn to the first question.

The first question is obviously a
fundament al one: The mandate calls upon me to

make recommendati ons for a review mechani sm for

the RCMP's national security activities. It
strikes me that the first question -- and that is
why it is posed as the first question -- is: Need

there be any change or is the status quo
sufficient for those activities?

There al ready are a number of

accountability and review structures in place.
Internally, there is the governing statute, the
RCMP Act, Code of Conduct, internal policies,
m ni sterial directives, a supervisory hierarchy.
Externally there is the CPC, the conpl aints body,
and they al so nmust conply with statutes: the
Privacy Act, the Access to Information Act, Human
Ri ghts Act, the Charter of Rights, |aw generally.

Finally, if cases are taken to

prosecution, they are subject to scrutiny of the
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judiciary.

So there is that body of
accountability, if you will, present.

The question that arises here --
and I will stop talking in about two sentences.
But the question that arises here, that is really
at the heart of this inquiry, is this: Are the
nati onal security activities of the RCMP such, and
are they different in a material way fromthe
ot her activities of the RCMP, that they warrant a
further type of review?

Police oversight nost often takes
the form is focused on conpl ai nts-based. |Is that
sufficient for the review of national security
activities? O, as sone would posit, do we need
more of a review mechani sm an inspection, an
audit mechani sm however one wants to put it,
simlar to what we have for SIRC, an intelligence
agency?

| think that is the signal for me
to stop tal king.

--- Laughter / Rires

THE COMM SSI ONER: Who wants to be

the first to speak in the dark?

So | think that fundanentally sets
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out the issue. | won't say any nmore, and | wil
call on M. Norman Inkster to |lead off the
di scussi on.

M. Inkster?

MR. | NKSTER: Thank you very nuch,
M. Comm ssioner. It is a pleasure to be here.
Thank you very much for the invitation.

As you know, we were asked as
panellists to select questions that we would |ike
to speak to, and | found this one of course to be
one that was nost intriguing so | thought I would
of fer up my opinion.

As we all know and woul d expect, a
| ot has changed since | left the role of public
policing in 1994, and | nmust admt while it is
difficult to keep abreast of all of the changes in
policing in Canada, as an interested bystander |
have certainly done ny best, | hope, to follow
along with the changes that have occurred.

| was intrigued by the question,
number one, and its reference to the national
security activities of the RCMP. As we all know,
in the business of policing and the business of
review panels and comm ssions, it is inportant

that we | ook at the words carefully and that those
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words don't portray something which is not
i nt ended.

The reference portrayed for me the
suggestion that the RCMP had somehow been given
some additional mandate that went beyond that
which is contained in the RCMP Act, and |I am of
course referring to their responsibilities in
respect of the national security activities.

My own research and the
document ati on that was kindly provided by the
Comm ssion staff |led me, of course, to the
Security Offences Act to see whether or not there
was somet hing there that pertains, and to ny
surprise it became evident to me that the Security
Offences Act does not help with the determ nation
of what conprises the national security activities
of the RCMP.

So for me as an informed observer,
the reference to national security activities of
the RCMP is not different in concept than a
reference to the RCMP's crime prevention
activities or drug enforcement activities, as all
are captured by what is defined as the RCMP' s
mandat e, which of course is the enforcement of the

| aws of Canada as set out in the RCMP Act.
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The role of the RCMP is the
prevention, detection and investigation of
crimnal activity and, where warranted by the
evi dence obtained, the laying of crim nal charges
for prosecution. That includes offences
i ncorporated by definition of section 6(2) of the
Security Offences Act, which gives the RCMP
jurisdiction to investigate offences which rel ate
to athreat to the security of Canada, which is a
lift fromsection 2 of the CSIS Act, and the
Security Offences Act al so includes offences
agai nst internationally protected persons.

Now all of this preamble is sinply
to say that the RCMP's primary responsibility was,
and remains as | see it, the enforcement of the
| aws of Canada and the investigation of those who
it is alleged have broken those |laws, to determ ne
whet her or not there is a reasonabl e and probabl e
grounds to believe that an offence has occurred
and that charges are warranted.

The question to the nati onal
security activities of the RCMP does not inmply a
new or expanded role for the Force but, rather,

t he investigation of crime of all sorts, including

t hose which are often characterized as acts of
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terrorism

During the | ast several years that
| spent in the RCMP at a fairly senior |level, |
wi t nessed nmy predecessor, Conmm ssioner Bob
Si mmons, | ead the Force through seven Royal
Comm ssions. Conm ssioner Sinmmons was in many
respects my mentor, and | watched with great
adm ration as he managed this onerous workl oad.

Thus Royal Comm ssions, as is
referenced in the documentation made avail able to
us to read, is not a new experience for the RCMP.
But make no m stake, the work of the Comm ssion
has al ways been seriously taken by all menbers of
the Force in the firmbelief that assum ng errors
and oversight are situations that caused the
government to establish a Royal Comm ssion in the
first place, the end result would be a better,
more responsive and nore publicly accountabl e
organi zati on.

|, as one individual, spent a | ot
of time, almst 40 years in policing now, both
private and public. | firmy believe, and hold
t he belief, that one of the nmost inmportant pillars
t hat supports denocracy is a professional,

wel | -trained publicly accountable | aw enforcement

StenoTran



© o0 N o o -~ wWw N P

N N N N N N RBP B PR R R R R R
ag A W N P O O 00 N oo 0o »dM W N - O

15

body. W thout it, anarchy results and of course
all attempts at denocracy would fail.

There is no need to repeat here,
as you have nentioned al ready, the many
accountability systems to which the RCMP is held,
and to ensure that -- it is inmportant, | think, to
understand as well the fundamental differences
bet ween the roles and the responsibilities of
police agencies and those of security services, in
that in my opinion -- and it is a somewhat narrow
coment. But in my opinion, if police do their
work well, then their work product is of course
subject to all of the protections of the court and
all of the review bodies that you have nmenti oned.

I n other words, if |aw enforcement
does its work well, then virtually everything it

does becomes public and it is avail able for public

scrutiny.

On the contrary, however, in a
security service -- although I never served in a
security service -- if they do their work well,

not hi ng beconmes public and we don't hear of it.
It is the fundamental differences between their
rol es.

| understand, of course, and to be
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sure that not all investigations by the police

| ead to crimnal charges. |If the evidence in the
i nvestigati on does not meet the burden of proof of
beyond a reasonabl e doubt, charges will not be
laid. In some Canadian jurisdictions even where

| aw enforcement believes that the beyond a
reasonabl e doubt test has been nmet, Crown counsel
wi Il not authorize the laying of a charge if the
Crown believes that there is not a strong

l'i keli hood of conviction. So there are additional
checks and bal ances.

Whi ch brings me around to the
fundament al point, | suspect, and that is: Does
the RCMP require a new formof review for their
security activities?

When | brought my mnd to this
guestion, | really had to ask myself: Well, if we
were to put in place some new form of review,
would it help to deter or prevent the events which
caused this public inquiry to be created?

My understanding of the events
that led to the establishment of this conm ssion
are as follows: that during the height of the
post-9/11 activity -- and | think that is a

context that we nust not overl ook. But in the
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context of the 9/11 activity, information in the
hands of the RCMP was shared with authorities in
the U S. A ; that at |east some of that information
pertained to M. Arar. And of course | have not
had access to any information that has not been in
t he public domain.

Members of the RCMP in possession
of this information ignored an RCMP directive as
it pertained to the sharing of information with
authorities outside the RCMP and the caveats that
applied thereto.

Aut horities in the U S. A detained
M. Arar, presumably based in part, although this
has not been made clear to me in any public way,
on the information provided to the RCMP -- by the
menmbers of the RCMP who chose to ignore/overl ook
the controls that were in place.

Then the U. S. A authorities chose
to deport M. Arar, a Canadian, to Syria rather
t han back to Canada, assum ng that deportation
anywher e was warrant ed.

And nothing that | have been able
to see indicates that the RCMP were consulted in
the merits of M. Arar's deportation, which is of

questionable -- whether it had any value at all.
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If this fact scenario, albeit much
abridged, is a reasonable portrayal of what
occurred, then | amleft with the question: How
woul d the creation of any additional oversight
mechani sm prevent the occurrence of a sim|lar
event in the future?

| f people within an organization
choose to ignore rules, or indeed, as always wil
be the case, if people within the organization
simply make m stakes, | can't see that any anmount
of oversight or review wi ||l be effective. One
cannot conceive of an oversight or review
mechani smthat can function in real-time fashion
to avoid the errors that occurred while not
interfering with the i ndependence of the police.

| clearly admt, M. Comm ssioner,
that | have not had at my di sposal all of the
facts, nor have | heard all of the testimny
presented to this Inquiry, but if additional
oversight will avoid the errors of the past and
prevent anyone fromsuffering the indignities

experienced by M. Arar, then | amone Canadi an

who wi |l offer full support. But oversight for
t he sake of oversight will serve no one well.
There will always be a need to
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hol d the police accountable for their actions and
my sense is that in the context of the facts
around this Conm ssion, the existing mechani sns
are nore than adequate for that purpose.

Thank you for your tinme.

THE COWMM SSI ONER: Thank you,
M. Inkster.

Prof essor Farson next?

MR. FARSON: Thank you,
Comm ssi oner, for the opportunity to present ny
t houghts today.

| am very much in favour of a new
formof scrutiny. | would argue that in the
aftermath of 9/11, we have seen the addition of
greater powers, a broader mandate, a restructuring
in the way policing is done in this country. \When
you have that, | would argue that we need a nore
bal anced formand a greater form of scrutiny.

When we come to decide what form
t hat greater scrutiny should -- howit should be
shaped, | think there are a number of points that
can be made that m ght give us some gui dance.

It would be nmy argunment, one of ny
wor ki ng hypot heses now woul d be where you have

coercive and intrusive institutions that happen to
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be ineffective or inefficient at what they do,

t hey constitute, or tend to constitute, a threat
to civil liberties and human rights. Also when
you have a greater perceived failure or a greater
amount of political pressure, you get greater
abuse.

And | think the issue of or the
policy of rendition and the use of torture falls
as a consequence fromthat.

So there is, | would argue, in any
type of review system-- and we need, | would
argue, a broad review system for national security
pur poses. We need to attend to both issues of
propriety and efficacy. | think that is a cruci al
i ngredi ent.

When we conme to | ook at how
scrutiny is actually done, | think we have to
admt that it can serve several different
purposes. There is the master of propriety, of
efficacy and constitutionality and there are
di mensi ons of that that we also have to | ook at.

Under propriety, we are | ooking at
conmpliance. We are | ooking also at the adequacy
of | aw, whether the rules that we have in place

are adequate. We don't often always do that in
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our review mechani sns.

Wth efficacy we are | ooki ng at
t he i ssue of whether there is capacity, whether
institutions have the resources, the powers, the
right sort of mandates, whether they have and wil
have the performance necessary to do their duties,
and whet her they operate with due econony.

Finally, there are these
constitutional issues of answerability and
accountability.

One of the conclusions | have
drawn frommy own research is that scrutiny
institutions are not necessarily good at doi ng al
of these various different types of scrutiny. So
we need horses for courses, if you wll

Two exanmples | think I could give
whi ch woul d make the point.

Police conplaints, | would argue,
generally have been very good at making policy
changes but rather poor at getting rid of bad
apples fromforces.

Second, | think if we | ook at
| egi sl ative bodi es and their oversight
mechani sms -- and | am taking my guidance here

fromwork that has been done in the United
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States -- legislative bodies tend to be very good
at dealing with what McGoverns and Schwartz have
called fire alarms, and not very good at the
mundane everyday sort of research to see whet her
institutions are adequate for the job.

So it is very inmportant, when we
| ook at scrutiny organizations, to understand the
organi zational cultures that are likely to be
present.

One of the other points that |
woul d make is that with security and intelligence
matters, the activities involved do not form part
of what we m ght call discrete vertical silos in
government; rather, they are horizontal functions
t hat spread thenmsel ves across the full range of
government institutions. So we can't |ook at the
probl em of scrutiny simply in terms of single
institutions and the problens that single
institutions have. Rather, we have to | ook at the
activities of the entire framework of government,
and particularly how functions run across
institutional |ines.

Thus, institutions doing scrutiny
need to be able to talk to one another freely and

to | ook across governnent.

StenoTran



© o0 N o o -~ wWw N P

N N N N N N P B R R R R R R R
ag A W N P O O 00 N oo 0o »dM W N - O

23

There are three final points |
woul d make with regard to scrutiny.

| f you want to have effective
scrutiny, it depends, | think, on clearly defined
mandat es and powers: informational connectivity
bet ween scrutinizing institutions and very much so
on adequate resources.

And | woul d argue that nmost
scrutiny bodies are under-resourced. | think we
could | ook at the way, for example, that Bill C-36
is currently being reviewed and the Library of
Parliament resources that are being provided to
t hose comm ttees.

We coul d al so | ook at what has
happened to the security and intelligence
commttee in the United Kingdom and how t he chi ef
investigator got fired for perhaps making
statenments agai nst the government.

My sixth point would be that
hi story does have a habit of repeating itself, and
we m ght, for exanple, want to put 9/11, Pan-Am
and Air India in one sort of continuity. But I
woul d counsel the Comm ssion on one point: that
t he next crisis may have very little to do with

the current one. So when we are thinking about
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putting new forms of review, oversight, and what
have you in place, whilst we may want to solve the
current crisis, and it may have nice political
optics, we may not be dealing with the best
solution in terms of the public interest.

So we need to | ook forward as well
as back when we are dealing with recommendati ons.

Al so | would point out in this
regard that our definition of national security is
changi ng, has changed rapidly since 9/11. 1In a
structural sense, at |east, we have noved in this
country, and particularly at the provincial |evel,
to an all-hazards approach, not sinply the
traditional notions of national security.

Finally, I would I'ike to make the
poi nt that Juvenal's question about "who wil

watch the watchers" is a really relevant one for

this Comm ssion, | would argue. We know t hat
scrutinizing bodies clearly sometinmes fail in what
t hey do.

| woul d point to the fact that
when Parliament came to review the CSIS Act in
1989-90, we found SIRC s met hodol ogy on a nunber
of their reviews wanting. | notice also that

revi ew bodi es can get co-opted. Ron Atkey
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recently admtted with regard to Air India that

the commttee held back on their revi ew.

So |l think that there are a nunber

of broader requirements to | ook at when we are
| ooking for some formof new mechani sns for the
RCMP and, more broadly, for the comunity at

| ar ge.

| woul d make one final point,
which to me and frommy experience is an obvious
point: we are not, and we haven't yet, | don't
think, in the Comm ssion's papers | ooked at the
i nvol vement of Parliament in this process, and it
is crucial.

Thank you.

THE COWMM SSI ONER: Thank you,

Pr of essor.

M. All mand?

MR. ALLMAND: M. Comm ssioner, i
answer to the question "do we require a new form
of review or oversight", | would say absol utely,
yes. And is the status quo sufficient?
Absolutely, it is not sufficient.

It hasn't been mentioned so far
t hat the Conm ssion for Police Conplaint for the

RCMP has no power of subpoena, either for verbal
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or witten evidence, unlike SIRC. It is mainly
conpl aints-driven. It doesn't have an overal

audit capacity or power, although it can formul ate
complaints. It doesn't have a general audit

power .

Third, in any conplaint sent to
the CPC, it nmust first refer that conplaint to the
RCMP, who do an initial investigation, which we
have seen in certain cases takes consi derable
time. And the old maxi m goes that justice del ayed
is justice denied.

So there are many flaws in the CPC
system the present oversight system conpared to
SIRC, let's say, which is I think a much better
system which only applies to CSIS.

Now, my old friend, you didn't
mention in his curriculumvitae that Norm I nkster
was an outstandi ng hockey pl ayer.

THE COMM SSI ONER: He is a good
golfer, too. | know that from personal
experience.

MR. ALLMAND: At one time when he
was captain of the RCMP team he asked me to play
when | was Solicitor General. But | couldn't keep

up with him
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MR. I NKSTER: | thought he was
doi ng some fancy skating here.
--- Laughter / Rires

MR. ALLMAND: In any case, | have
to disagree to a certain extent with nmy old
captain, because the RCWMP since 9/11 with C-36 and
C-17 have taken on a | ot more security and
intelligence activities, especially in their -- we
have seen a review of their intelligence-Ied
policing activities, their joint operations, and
the I NSETs with provincial and municipal police
forces, their operations, joint operations, many
types of joint operations, in the gathering and
collection of intelligence and security
i nformati on.

Any final dossier on security and
intelligence, the informati on we now see conmes
from many sources, including the RCMP. The fi nal
dossier on an individual, on an organization, on a
set of activities, is contributed to by the RCMP
in their work, the other police forces in Canada,
CSI S, perhaps the Communi cati ons Security
Establi shment, a wi de range of organizations, and
t he present oversight body, which is the CPC, is

j ust not capabl e.
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| am not alone in saying that, but
Shirley Heafy, who is the chair of that Public
Conpl ai nts Comm ssi on, has been very critical of
it; said that she has not been able to do her
wor k, especially on security intelligence matters.
On pure policing and | aw enforcement i s anot her
t hi ng.

But on the grow ng area of
security intelligence, which the RCMP is required
to do as a result of all the post-9/11 | egislation
and policies, she has not been able to do that,
and we are at a bit of a stalemate. That is why
we have this comm ssion, as a matter of fact.

So | would say that, yes, we
absolutely need a new system You get into the
kind of new systemin Question 2, and | will wait
until you put that question to us to deal with it.

| just want to point out that
whil e these dossiers that | referred to, that are
put together, are built up from many sources,
including the RCMP, they can of course be used to
break up anti-terrorist activities, to thwart --
shoul d say terrorist activities. But when
m st akes are made, they can severely hurt people,

as they have in the case of M. Arar.
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And we know m st akes are made.
And the nobst outrageous m stake, | guess in recent
times, on poor intelligence is the greatest power
in the world, the United States, through their
intelligence and security operations, comng to
believe and trying to tell the world that Iraq had
weapons of mass destruction. That was a serious
error in security intelligence.

But there are many, many ot hers.
We need oversight bodies that are effective, that
have the powers essential to get to the bottom of
t hi ngs and protect people against what m ght go
wWr ong.

| will be ready, in Question 2, to
comment on what kind it should be.

THE COWMM SSI ONER: Thank you,
M. All mand.

Let me then turn this question
open to the panel, people who wish to deal with
t he question: status quo or new fornf?

Prof essor Wark?

MR. WARK: Thank you,
M. Conmm ssi oner.

Very qui ckly, the answer, | think,

to Question 1 is a very unacadem c answer, but it
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is "of course".

| want to just set this in a
[ittle bit of a context, and | will have ny own
opportunity later to enlarge on sone of these
i deas, but | want to come back to M. Inkster's
remar ks about what good are review mechanisms in
any case.

Let me just very quickly say in
support of the notion of "of course" being the
answer, let's think about what has changed in the
world and this country since 9/11 with regard to
nati onal security activities. It is an inmpressive
short 1ist.

The | aws have changed. The
security and intelligence community in Canada has
been fundamentally transformed. The nature, or at
| east the perception, of the threat to national
security has been fundamentally transformed as a
result of the emergence of the gl obal
transnational terrorismthreat. Public awareness
of these activities has changed fundanmentally.
And political attention, something often in the
past lacking in this field, has also been
fundamentally transformed.

In all of these regards, it seens
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to me, a broad-based review mechani smfor national
security activities, if that is what we are going
to call them has a fundanmental role to play. The
mechani sms that we have in place, which we
inherited froma pre-Septenber 11th world, are
sinply insufficient across the board in every
respect to deal with these probl ens.

So "of course" is my answer.

Let me raise an objection to, or a
response to M. Inkster's note about -- it is an
interesting question: What good would a different
ki nd of RCMP revi ew mechani sm have made in the
context of the Arar Comm ssion?

It has to be said -- and again
will use the words "of course"” -- that review
mechani sms don't fool proof security and
intelligence communities, and all the schol arship,
decades upon decades of scholarship tells us that
intelligence failures are in many respects, al as,
i nevitable. Review mechanisms don't exist in
order to prevent intelligence and nati onal
security failures.

Nor are they necessarily nmeant, as
M. Inkster perhaps has suggested, to try and fix

a problemwhile that problemis kind of
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operationally under way. Rather, review
mechani sms have different capacities. They are
desi gned to enforce and i nprove conpetency, and
propriety and respect for the |aw within national
security communities, and I think all the evidence
suggests that those review mechani sns t hat exi st
around the world have had some consi derabl e i npact
in that regard.

So they are neant in effect to
i mprove not with regard to any particul ar
incident, but overall inprove the performance of
security intelligence communities; and if they do
their job well, they can have that inpact.

But perhaps the biggest role they
play is arole in the field of public educati on,
public know edge, and public reassurance. It
seenms to nme one of the great damages -- and |
t hi nk we saw some flavour of this in yesterday's
expert witness testinony. One of the great
damages that can occur in national security
practice in a country is when society at |arge, or
i mportant conponents of that society, feel a
growi ng distrust, scepticismand unease about the
nati onal security mechani sms of that country.

That in itself beconmes, in fact, a national
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security threat.

In an ideal world, review agencies
have a role to play in public education, public
knowl edge, public reassurance, which very few
ot her mechanisns in the political structure can
pl ay.

So | would fundamentally disagree
with M. Inkster's approach to the question of
what revi ew agencies are meant to do, or the
nature of how we measure their performance. They
do other things and they can do other things well.
| don't think that we are currently set up to do
t he kinds of things that need to be done well in
this country, but I will have another occasion to
remark in greater detail about that.

Thank you.

MR. INKSTER: It is been a |ong
time since | have been scol ded by a professor, so
| don't want to let it go by.

As we engage in this debate, which
is a very, very inportant debate -- one, he
clearly m sunderstood me. Of course we need
review mechani sms. We have themin place. | have
worked with them for years, and they are very

effective and very helpful, as | said in ny
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remar ks, which he apparently chose to ignore.
But | think as we deal with this

i ssue, we bandy words about and we have to be

very, very careful. | mean, Warren's reference to

intelligence-led policing. This is not new. This

has been going on since 1873. Of course you
gat her information, which becomes intelligence;
intelligence becomes evidence; evidence gets
presented in a court of law. And that is howit
works. This is not a new thing. Policing has
al ways been based on gathering information about
crime, which is often referred to as intelligence.

There seens to be, as well, a
fundament al m sunder st andi ng as between security
intelligence and crimnal intelligence. Both
agencies use intelligence appropriately, and it
necessary, but they are not one and the same thing
and they are often used for different outcones.
But intelligence gathered in the RCMP becones
evi dence, evidence | eads to charges and charges
are | aid.

But furthernore, in the constant
reference to the national security activities of
the RCMP, we need to bear in mnd as a group that

these apply to all police departments in Canada.
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So if they are going to have sone additional
oversight in the RCMP around national security
i ssues, then it probably needs to enbrace | aw
enf orcement agencies across this country --

THE COWMM SSI ONER: Certainly one
of the issues -- ny mandate, as you are aware,
specifically refers to the national security
activities of the RCWP.

MR. | NKSTER: Exactly.

THE COWMM SSI ONER: But in a world
of integrated policing in the national security
area, one can't ignore the fact that all the other
policing agencies are simlarly involved.

MR. | NKSTER: | don't have the
numbers at nmy fingertips, but my suspicion is
t here are about 60,000 police officers in this
country, and sonething | ess than 20,000 are in the
RCMP. So if we are going to | ook at the role of a
police departnment around these activities, we have
to embrace it across the country; otherw se, a
revi ew of national security activities in the
interests of Canadi ans won't worKk.

THE COWMM SSIONER: | will conme to
t hat as one of the | ater questions: that they

work in an integrated fashion. |If one only had
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the review mechanismfor the RCMP, it is not going
to be effective if those they are working with
aren't under simlar. But we will come to that.

Thank you.

M . Borovoy.

MR. BOROVOY: | n some ways you may
have got us off on the wong track by, in a way,
asking the wrong question at the outset when you
ask what is different today that m ght require
some new mechani sm

| woul d respond, in part, even if
not hing were different, all this would show us is
t hat somet hing has been m ssing all these years.
| would say that two key factors argue for
somet hi ng new.

One, anyone who has lived in the
real world for |onger than an hour knows t hat
people who run into conflict with the police are
often very intim dated about filing conpl aints.
You have heard evidence about that fromthe Muslim
community. The Canadian Civil Liberties
Associ ation has conducted surveys over the years
showi ng the same thing. Our own day-to-day
experience tells us that.

The second factor is that so nmuch
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in the national security area is, and is supposed
to be, done in secret, and so those who are being
abused -- even if this sounds |ike an internal
contradiction -- often don't knowit. So if their
privacy is being invaded, they don't knowit. If
their activities are being disrupted -- and
incidentally, I make a special mention of that
because in an era of preventive | aw enforcement,
we are told that the policy of the federal
government now is to prevent acts of terrorism so
this suggests very strongly that a | ot of the
activity we have to be concerned about is not in

t he laying of charges and in prosecutions openly
revi ewed but in secret disruptive activity that
isn't thereby reviewed.

So what this means is that people
who are being i nvaded i nproperly don't know enough
to file conplaints. They don't know what has
happened. All Canadi ans, therefore, need sone
assurance that somebody outside of the agency
itself, and the politicians who are so often
reluctant to engage in this kind of conflict with
the police, that somebody else is | ooking at it.

| don't think we have to choose

bet ween perfection and nothing. Alittle
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i mprovement would go a | ong way.

THE COMM SSI ONER: Anyone el se?

MR. ALLMAND: | want to make a
further comment on security-1led policing.

It is true, as Norman | nkster
said, that the RCMP has been doi ng
intelligence-led policing for a long time, but
they were doing it mainly with respect to crim nal
activities.

Now, when they split off the
security service fromthe RCMP in 1981, nore or
| ess, they were supposed to put security and
intelligence with CSI'S and keep | aw enf or cement
with the RCMP. But what has happened -- and
M. Wark referred to this -- since 9/11 and with
Bill C-17 and Bill C-36, with the new crimes of
terrorism the area between security and
intelligence and | aw enforcement is blurred.

Since 9/11, the RCMP is doing a
| ot of security intelligence-led policing rel ated
to security matters in addition to policing, and
we are nore concerned here with its
intelligence-led policing on security matters
because that information, as | say, with CSIS

information, with other information, is going into
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t he dossiers that maybe are putting M. Arar into
Syria and other sorts of abuses that we heard
yesterday fromthe Arab-Miuslimpanel, where their
civil liberties are being harmed.

Whereas the intelligence that was
gathered that in crimnal activities or |aw
enforcement finally went before the courts and the
courts had the opportunity, the judges, to test
t hat evidence, they don't with the type of
evidence that the RCMP is gathering on security,
which is, as | say, going into dossiers, which
coul d prevent people fromgetting jobs, which
could end up in security certificates. And we can
see people are now in prison for several years on
security certificates wi thout ever being charged,
et cetera.

That is why | believe very
strongly that we need a new formof reviewto
cover not only the | aw enforcement activities, but
the security and intelligence activities of the
RCMP.

THE COWMM SSI ONER: Anybody el se
who hasn't spoken that wi shes to on this? There
wi Il be obviously opportunities on other

guesti ons.
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Let me ask this question that |
see as a subset of this question.

We know t hat we have and we
respect a principle of the independence of the
police, and typically the oversight of police
departments in Canada, as | mentioned earlier, is
focused on a conmpl ai nts-based system It is based
on the notion that people know and then can bring
a compl aint forward, and so on. But what we don't
do, typically with police departments in Canada at
| east -- they do el sewhere -- is we don't have a
review system SIRC-like review system where the
review body can go -- and | don't mean this in a
negative way -- and nuck around in what the agency
is doing and conduct its own review and its own
i nvestigations.

If we | ook as one of the changes
to the status quo -- | pose this question to those
who advocate change, and often they say t hat
because this is more |like security intelligence,
then we should be | ooking at SIRC, at |east, as a
model , as a starting point.

Can you reconcile that type of
review activity, the new self-initiated mucking

around in the national security activities of the
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police, with the notion of police independence?

|s there a problemthere or is there not?

Just a last comment. | would
indicate that there are countries -- and we have
referred to it in the material, | won't go into it
in detail -- overseas in Europe who do have that

type of review for police agencies and | guess
seemto view the notion of police independence
differently than we do.

Yes, Comm ssi oner?

MR. RYNEVELD: Thank you,
Comm ssi oner.

| can only tell you the experience
| have as British Columbia's Police Conplaint
Comm ssioner, in that we are sonmehow uni que from
some of the other various nmodels across Canada in
that my office is an i ndependent officer of the
| egi sl ature, and we do not report to any | evel of
government other than to the Speaker of the House.
In that sense nmy office has i ndependence.

The ot her issue about our
office -- the legislation which, by the way, is
far fromperfect, and | have recently drafted a
white paper to which I will make reference | ater,

with draft statute for change, because our

StenoTran



© o0 N o o -~ wWw N P

N N N N N N P B R R R R R R R
ag A W N P O O 00 N oo 0o »dM W N - O

42

| egi sl ation requires change.

But one of the key features that
British Columbia's |legislation has is that it is
not solely conplaint-driven. Someone who has a
conmpl ai nt agai nst the nmunicipal police forces in
British Columbia can make a conpl aint either to
t he police detachment or office involved, or
conmplain to our office. That is one way.

However, there is also the
opportunity that if something comes to ny
attention fromany other source that, in nmy view,
requires in the public interest that the matter be
investigated, | can order an investigation, be
that internally or externally.

So I can ask one of the munici pal
forces to investigate a matter that perhaps |
m ght read in the press or has cone to nme on a
confidential basis. If it conmes to me
confidentially, I cannot [aunch what is known as a
public trust -- | cannot |aunch a public trust
i nvestigation, but | can order an external
investigation for me to determ ne whet her or not |
shoul d order a respondent to be named, et cetera.

Al t hough my jurisdiction is

l[imted to municipal police forces, the
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| egi slation permts me to go to the Comm ssi oner
or Deputy Comm ssioner of the RCMP to act as ny
investigative body, in other words. And | have on
occasion requested the good services of the RCW
to investigate conmpl ai nts about muni ci pal
departments, especially where you have a | arge
force and you have smal |l ot her munici pal
departments who simply do not have the resources
to do an extensive investigation.

So not all systenms need
necessarily be conplaint-driven. | think that if
you were to give that kind of jurisdiction to
what ever body should performthis review task, you
may wi sh to consider expanding it beyond mere
conmpl ai nt-driven.

Thank you.

THE COWMM SSI ONER: Anybody el se on
the first question?

MR. ALLMAND: On your question?

THE COWMM SSI ONER: Yes, go ahead.

MR. ALLMAND: You asked,
Comm ssi oner, whether any oversight body should
have the right to muck around, | think you used
the term

THE COMM SSI ONER: Maybe |
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shoul dn't have used that term  You know what |
mean.

MR. ALLMAND: Yes, | know what you
mean.

I n other words, how does that neet
t hat whol e i ssue of police independence?

THE COMM SSI ONER: Yes, that is

MR. ALLMAND: Of course, the RCMP
have to be independent in the governance of their
day-to-day operations, but they operate within a

policy framework, in a framework of laws, in a

framewor k of directives, of policy -- well, a
policy framework. And it is not, |I don't believe,
mucki ng around to see -- not to direct the police

to what they should do on day-to-day operations
but to check to see if they are living up to the
Charter, to the laws of the land, and to their own
directives and so on. And that has to be
i ndependently done.

SI RC does that now vis-a-vis CSIS.
They don't try and tell CSIS howto carry on their
day-to-day operations, but if they are violating
any sort of directive, or |law, or the Charter, any

sort of normthat should be applied to them-- by
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t he way, not only are very violating any norns but
sonmeti mes the oversight body m ght see where there
are gaps in the policy framework, and | could give
exanpl es of that where you only find out after a
conmpl aint or by an audit that a very serious

matt er has never really been touched by policy and
it should be. And that is where the audit body,

or the oversight body, can also intervene. But I
don't call that mucking around.

They should certainly, as | say,
not interfere with the independence of day-to-day
operations.

THE COMM SSI ONER: Anyone el se?

Yes, Comm ssioner.

MS BONI FACE: If | could follow up
on M. Allmand's point, | think one of the things
t hat, as you work through this exercise -- and
this is also a | ayered process in my mnd in terns
of consideration -- is that to the breadth of the
bodi es who have an opportunity to raise questions,
and while I amnot totally famliar with the
federal context, I will give you the provincial
cont ext .

Police in Ontario may be subject

to questions fromthe Human Ri ghts Conmm ssi on,
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fromthe Onbudsman's Office, fromthe Ontario

Comm ssion on Police Services. So ny point nmerely
is, as you work through the exercise, ook to the
breadt h of what those responses required on
policing, both for individual officers and for the
organi zation, and then work back in ternms of
trying to satisfy some of the issues that have
been raised in ternms of where does it fit and how
does it connect into those types, so that the
foundation, if you choose to build a foundation

t hat tal ks about what a new body woul d I ook, do

t he breadth of those expectations.

THE COWMM SSI ONER: Don't duplicate
what's there now, don't over-review and build on
that. Right.

Anybody el se on the first
question? Okay.

MR. WARK: | amcom ng to your
guesti on.

THE COMM SSI ONER: Pl ease do t hen.

MR. WARK: | think the question of
whet her review interferes with the traditional
doctrine of police independence is an extrenely
i mportant and conpl ex one, but it may al so be

slightly m sleading as well in two different
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cont ext s.

One is that | think some of the
comments around the table are absolutely right:
that there is a difference we have to recogni se
between intelligence gathering activities and | aw
enforcement activities. And what we are really
focusing on here is the question of intelligence
activities in the context of RCMP and ot her
security intelligence community activities.

These intelligence activities are
different, and they can, | think, be distinguished
and separated fromthe | aw enforcement part of the
RCMP' s mandate. MWhat the inplications of that for
review are i s another question.

One of the reasons why it m ght be
necessary for a review agency to be involved in
this process is simply that -- there are two
argunments here.

One is the that, in the
post - September 11th world in particular, getting
intelligence right is a fundamental requirenment of
nati onal security in ways that may not have been
for Canada as a country at any time in its prior
hi story.

The RCMP, of course, is part of
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t he security intelligence comunity. It is part
of that community that doesn't really have very
ri gorous oversight of what it does in the national
security field, and | think that has to change.

| would say that within the
structure of the RCMP, the work that it does in
t he national security field, on the intelligence
side, is bureaucratically distinct, and that
shoul d assi st the process of review.

And | think also we have to raise
t he question of to what extent is the traditional
doctrine of police independence slightly
myt hol ogi zed and perhaps slightly out of date in
this national security field?

| think the truth of the matter
is -- and we see this in part in some provisions
of Bill C-36 -- there is going to be greater
political direction and greater political
invol vement in national security policy
deci si on-making that will have an inmpact on
intelligence collection, intelligence assessnents
and the use of intelligence. And it behooves us
to have the capacity to review the inplications of
t hat political involvement and direction, but also

to have some formof accountability over that new
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political attention and interest in this field.

So in all of these regards, again,
| guess | come back to a kind of "of course we
have to deal with this problent

We cannot give the RCMP, under a
per haps slightly outmoded doctrine of police
i ndependence, a kind of free ride in this field.

THE COMM SSI ONER: Last comment on
Question 1, and then we will npove to Question 2.

Per haps, M. Borovoy, you can make
it, and save other coments. | am sure you can
work theminto one of the other questions.

M. Borovoy.

MR. BOROVQY: The -- go ahead.

--- Laughter / Rires
THE COWMM SSI ONER: All right. I

am sure there will be anple opportunity during the
day -- | nmean, there is an overlap within the
guestions -- to discuss ideas.

Just before moving to Question 2,
| didn't introduce sone people | should have at
t he outset.

Sitting immediately to ny left is
Ms Andrea Wight, who is one of the | egal counsel

wor ki ng for the Comm ssion, doing a spectacul ar
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job. She works with two [ awyers in the front row,
Freya Kristjanson and Ron Foerster, who have been
responsi ble for doing a | ot of the background
papers. | think anybody who has read them agrees
t hat they' ve done a terrific job.

There are also three members of ny
advi sory panel here today, three out of five:
Madame Moni que Begin needs no introduction, in the
front row. Former Assistant Comm ssioner,

Al phonse Breau, fromthe RCMP, who is behind Ron
Foerster, and Professor Kent Roach fromthe

Uni versity of Toronto Law School. They are three
of the five people who are on the advisory panel
hel ping me with this.

If I can turn to the second
guestion, and the questions fromhere on are
prem sed on the notion that there will be some
change to the review mechanism And | et nme hasten
to add, the first questionis a legitimte
guestion and is obviously something I am going to
consider. But one wants to, in a session |like
this, consider all of the issues.

The first question -- or Question
No. 2 is: |If so, assumng there is going to be

some alteration, should the revi ew of nati onal
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security activities be conducted by -- and then
there are really four options that are set out
here. Let me just briefly explain each one.

The first would be an expanded CPC
with review-like powers, simlar to SIRC. So we
woul d take the existing institution and we woul d
say that for the national security activities,
presumably -- it could be for everything -- but
for the national security activities, we would
expand the powers of the CPC to have SIRC-1i ke
powers.

The second woul d be just a new
body with jurisdiction over the RCMP nati onal
security activities with review powers, and we
will come |ater to what we mean by review powers.
| realize it is vague at this point, but we are
dealing with the fundanmental approach at this
poi nt .

The third approach is an expanded
SI RC, which would have jurisdiction not only over
CSI' S but al so over the RCMP national security
activities.

The fourth is again an expanded
SIRC, but it would sweep in jurisdiction over all

or some of the federal agencies, some of the other
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f ederal agencies, that carry out national security
activities.

What we are | ooking at at the
beginning is: Wuld one select a nodel for a
review body that is institutionally directed, one
that is focused only on the RCMP? Or woul d one
| ook at a review body that is functionally
di rected, that would | ook at the function of
nati onal security activities, wherever they may be
carried out, and then provide review on a
functi onal basis?

So it seenms to me that that is at
the core of deciding between these two different
opti ons.

But an inportant question that
arises here -- and I will throwit out now. Is it
going to be possible to separate the RCMP' s
nati onal security activities fromits other |aw
enforcement activities? How does one go about
t hat ?

The mandate seens to presuppose
that if | amto make a recomendati on, that we can
do it, because it says review mechanismfor
national security activities. Inmplicit in that

is, not for other activities. Draw a | i ne. How
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do you do it?

One thing | have heard, and |
t hi nk persuasively | have heard, is there is a
good deal of overlap. |Investigations can start
out as traditional crimnal investigations, nove
into national -- start out as, you know, proceeds
of crime, noney | aundering, have national security
aspects, move into national security, and then
fall back out. So there is back and forth.

It seenms to me that if there is to
be any change, given the mandate, somehow, if | am
going to do that, I amgoing to have to make a
recommendati on that draws a |ine. How does one do
that in a way that doesn't create nore problens
than it sol ves?

I n any event, that is the
i ntroduction for Question No. 2.

Comm ssi oner Ryneveld, will you
start?

MR. RYNEVELD: Thank you,

M. Conmm ssi oner.

At the outset, | am pleased to
have been asked to participate in the roundtable
di scussi on on oversi ght models for the RCMP' s

nati onal security activities.

StenoTran



© o0 N o o -~ wWw N P

N N N N N N P B PR R R R R R R
ag A W N P O O 00 N oo 0o »dM W N - O

54

| shoul d preface any remarks |
make, however, with the caveat that | am not, nor
do | purport to be, an expert on national or
international security issues. There are other
panel i sts around this table who have that type of
expertise. | do not. That is despite the fact
that | have worked in an international setting
invol ving state departments and ot her governments
and had to deal with high-security issues. | am
not at the same |level with respect to that as
ot her panelli sts.

However, in my present capacity as
British Columbia's Police Conplaint Comm ssioner,
and ny role as President of CACOLE, the Canadi an
Association of Civilian Oversight of Law
Enforcement, | have gai ned sone experience with
respect to civilian oversight of police, and it is
in that capacity that | would like to share ny
views on some aspects of the -- basically of your
consi derati on.

Of those options that you outline
in Question 2 for us, rather than attenpt to pick
fromone of those options, | believe that ny
contribution to this discussion may be nost

hel pful if | focus | ess on the question as to who
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shoul d do the review ng, and instead address the
guestion as to the key characteristics that this
agency nust possess if it is to function
effectively.

In this regard | believe it is
useful for me to refer to the white paper that |
referred to earlier that | prepared for proposed
amendments to British Colunmbia's Police Act, where
| outline the four foundational principles on
whi ch an effective oversight structure ought to
operate: nanely, civilian oversight; solid
| egi sl ative foundation -- and | will actually
expand on that in a moment; structural
i ndependence from governnment; and a recognition
that the process is regul atory.

Now, time doesn't permt me to
guote extensively fromny white paper on amendnent
to the B.C. legislation, but it may be hel pful to
guote froma small portion dealing with the issue
of need for a solid legislative foundation in
order for there to be effective civilian
oversi ght.

| am quoti ng:

"The second precept that

underlines this white paper
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is that an effective process
for handling public

conmpl aints requires a sound
| egi sl ative foundati on that
enables the civilian
overseer, in this province

t he Police Conpl aint

Comm ssioner, to effectively
carry out his functions.
Sound | egi sl ati on goes hand
in glove with the fair

m ndedness, inpartiality and
good judgment by those
responsi bl e for adm ni stering
| egi sl ati on.

As pointed out in a
background paper on statutory
powers and procedures
prepared for the

adm ni strative justice
project in 2002, even the
best adm nistrati on cannot
transcend the probl ens
arising frominadequate

| egi sl ati on.
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Adm nistrative tribunals
shoul d, as public service
agenci es, be spending as
l[ittle time as possible
resol ving questions as to

t heir substantive and
procedural authority. \Were
such powers are inadequately
or inconpletely expressed,
tribunals sometinmes choose
not to exercise those powers
at all. On other occasions
t hey may resol ve anmbiguity by
opting for more court-1ike
solutions to problenms on the
basi s that they should play
it safe. On other occasions
t hey may spend significant
time at hearings, in court,
addressing jurisdictional
arguments. They may in the
end spend time and noney
seeking to resolve issues

t hat m ght have been avoi ded

had the | egi sl ator
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anticipated the i ssues and
provi ded appropriate

gui dance. "

I n my previous annual report |

"One of the main obstacles to
the effective performance of
our duties lies with the

i nadequaci es of the

| egi sl ati on governi ng our
office. In my respectful

vi ew, many of the problens
encountered in the past five
years can be avoi ded by
amendments to Part 9 of the
police Act, which wil
clarify jurisdictional

i ssues. Too nuch tinme,
energy, and scant financi al
resources have been spent
argui ng about the wording,
intent, and authorities
provi ded for under the
statute. One of ny main

objectives for 2004 woul d be
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to make strong
recommendations to the
| egi sl ature.”

And | have recently done that.

Then | quoted some other specific
interests and cases that prove the point.

M. Comm ssioner, if these topics
that | noted earlier are not properly addressed in
t he enabling | egislation of the body in question,
what ever you ultimtely recommend woul d be the
appropriate one, it may matter little which body
and acronym are selected as the review ng body.

| therefore urge you to be quite
specific in your ultimte recomendations in the
matter of civilian oversight, legislative clarity
and structural independence from governnment -- and
| refer to my own experience about the necessity
for structural independence from government.

| believe that my experience, and
hence nmy remarks, reflect simlar views expressed
by others who are involved in civilian oversi ght
capacities, both in Canada and abroad. Of course,
| refer in part to the subm ssion by ny
counterpart in Northern Ireland, Ms Nuala O Loan

t hat you heard on May 20th of this year.
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As | understand her subm ssion to
you, she made the point with the increased
conplexity of crimes and activities by terrori st
groups, it may be difficult to distinguish between
police conduct and national security issues.

For example, the police may stop a
motorist for a mnor traffic offence and
subsequently find a bonb in the trunk. The matter
m ght escal ate rather rapidly into matters of both
crimnal and national security issues. In that
sense | agree with Ms O Loan that any review
agency established in this country, whatever that
shoul d be, shoul d operate over both the security
function and the crime function.

In my view, if these necessary
f oundati onal concerns are addressed, other
| egiti mate questions can then be properly
addressed, including the question whether, as
raised in the discussion paper, the review ng body
shoul d be specific to the agency or whether it
shoul d be focused | ess on the particul ar agency
t han on the national security function at issue.

| suppose that if pressed to make
a decision, | would have a m|ld preference, in

principle, to an agency who has functional
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expertise, particularly given the increasing

i ntegration between | aw enforcement agencies in
respect of national security issues. But | wi sh
to be clear that this is sinply at this point a
prima facie preference. | will listen with
interest to the views of others who have greater
depth of famliarity with civilian reviewin the
area of national security.

| also agree in principle with the
position that when members of provincial and
muni ci pal police forces are working in integrated
nati onal security teams, they too should be under
the jurisdiction of the national civilian
oversi ght agency. This was discussed on pages 3
and 4 of the discussion paper.

As to whet her or not an office
such as mne, the Office of the Police Conpl aint
Comm ssi oner, m ght be a proper statutory gateway
for informati on-sharing, before I would be in a
position to comment intelligently, | would,
frankly, have to know nmore about the proposed
agency, its structure, the purpose of the
i nformati on-sharing, the grounds on which it m ght
occur and safeguards to protect confidenti al

i nformati on.
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This is an issue | would be happy
to discuss as the Conmm ssion's proposals take on a
nmore concrete form

| pause here sinply to say that it
has al ready been pointed out this norning under
Question 1 that of the 60, 000-some-odd police
officers, only 20,000 or so are probably RCMP, and
therefore the different other nmunicipal forces
across this country would have to somehow be
i ntegrated and there would have to be
informati on-sharing, and there would have to be a
gateway from one revi ew agency to anot her.

So it is a very conplex issue, and
| don't envy your task.

| will be just one nore m nute.

As | understand the thrust of
subm ssions by most of the international experts,
it is clear that there are present deficiencies in
oversi ght mechani sms, and | believe Question 1,
t here seens to be some consensus that we do have
some problems that need to be addressed.

One option, of course, is to beef
up the mandate of SIRC. Another would be to
expand the role and authority of the CPC. Perhaps

one solution would be to have concurrent bodies
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with the right of first refusal by SIRCif there
is a national security conmponent to the issue.

Regar dl ess of which model is
chosen, | would make the observation that the
agency responsi ble for oversight should have
adequate resources and adequate authority to both
i nvesti gate and make decisions. |f not, the
agency would be somewhat toothless.

The difficulty, as | see it,
relating to separate agencies would be the
possibility that it may result in two conpeting,
under-resourced, toothless bodies that may be
zeal ous of guarding their particular jurisdiction.

We have all heard of exanpl es of
vari ous agenci es who the public supposes are
sharing information but are in fact are doing the
exact opposite. We have all heard of the
anecdotal but m nd-boggling stories of serious
matters falling between the cracks because
agencies with the relevant informati on do not
share with others who have a need to know.

I n any event, M. Conmm ssioner, if
you are persuaded to ultimately concl ude that
t here ought be an integrating of policing and

security issues, then | would strongly recommend
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that the greater the integration of police and
security, the greater the need for integration of
oversi ght.

Such an oversi ght body must be
gi ven a broad mandate but al so have concom t ant
powers. The structure nmust be kept sinmple and not
conplicated by excessive | ayers of bureaucracy.
Such an agency should, in my view, also be
aut horized to conduct different types of oversight
review, both police conduct or m sconduct, issues
amounting to service and policy, value for noney
and per haps political oversight.

M. Comm ssioner, those are ny
prelimnary remarks that | hope will be hel pful to
you in your considerations.

THE COWMM SSI ONER: Thank you very
much, M. Comm ssioner.

Next is M. All mand.

MR. ALLMAND: M. Comm ssioner, |
t hi nk before we decide, or try to decide, what
type of review agency we should have -- and you
have |listed four options in your question -- |
t hi nk we have to | ook at the types of activities
t hat need to be overseen or revi ewed.

VWhat we see is that we have, first
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of all, the collection and gathering of
informati on. And we know now from what the
evidence is before you so far that that is done

t hrough joint operations, sometimes with the RCWP,
with I NSETs, with provincial and municipal police
forces, sometimes with CSI'S, and someti nmes
receiving information fromoverseas, from outside
t he country.

So the final dossier, as | said
previously, is made up with investigative and
informati on techni ques done in a joint way by
several agencies.

Second, then we have the analysis
and interpretation of that information, also done
not just by the RCMP but al so done, once that
information is fed in and it is in afile, it is
interpreted in different places in different ways.

Then we have the sharing of that
information -- | tal ked about receiving it, but
al so sharing it with other countries, as may have
been done in the Arar case. So it goes beyond,
again, just the RCWP.

We have issues of storage of
informati on and, finally, the use of it by many

agenci es of government.
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As | said, the use could be, if
the information is solid and it has been gathered
properly, it can be used to thwart a terrorist
organi zation or terrorist activities. But on the
other hand, if it is incorrect information, if it
is unreliable, it can be used to hurt and harm
people and interfere with the civil liberties and
t he human rights of individuals.

Al so, | refer to the nost
horrendous exanmple, wrong intelligence information
can lead to a war where people have been kill ed,
and the biggest exanple is Iraqg. | mean, terrible
m st akes on informati on, and they keep repeating
showi ng Secretary Powell giving this information
to the U N., which was |ater totally wrong.

So when you | ook at all these
types of activities and you say which one of these
four options should be used, | come down on No. 4,
whi ch i s an expanded SIRC whi ch woul d have
jurisdiction over -- | wouldn't say some, but
woul d say over all other federal agencies with a
national security function. Otherw se, things
will fall between the cracks.

Al so, as other experts on the

panel have said, there is no clear |ine between
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what is now | aw enforcement and security matters.

It was already pointed out in Northern Ireland the
| RA are involved in crimnal activities, but also
they are a terrorist organization. Same with ETA
in Spain, and in other areas of the world.

So you need, | think, an oversi ght
agency which would be able to | ook at all the
security intelligence matters, both
conmpl ai nt-driven and having a proactive auditing
role, as several people have said: w de powers to
subpoena, to audit and to get the information
necessary to protect the human rights and civil
i berties of Canadi ans, but also to assure
confidence in the security system

Yest erday we heard where many
Musl i m Canadi ans, many Arab Canadi ans have | ost
faith in the systemand are not using it. So to
restore faith you have to have something that wil
be transparent and bring about confidence in the
system also, as | say, not be just
conmpl ai nts-driven but have a proactive auditing
capacity.

THE COWMM SSI ONER: So you woul d
opt then for the functional, as opposed to the

institutionally directed?
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MR. ALLMAND: Absolutely.
Ot herwi se too many things fall in between the
cracks.

THE COMM SSI ONER: Professor Wark?

MR. WARK: Thank you,
Comm ssioner. | also wanted to express ny
gratitude for being asked to attend this session.

| would say, in addition, to
commend the Conm ssion, in case this isn't on the
record -- | amsure everybody is thinking al ong
these lines -- but to commend the Conmm ssi on for
t he great tool that the Comm ssion's website is
for all of us interested in this question, and
also for the very high quality of the background
papers that have been done. | can say that | have
had nothing to do with these background papers but
| have greatly benefited fromreading them and I
want to quote fromone of themin ny brief
remar ks.

| think what | have to say follows
on seam essly from M. Allmnd's comments. | too
feel the that the only way ahead, the only
sensi bl e way ahead for a review functi on of
national security in Canada -- it is a difficult

option because it is an anbitious option, and it
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doesn't much represent the status quo at the
moment, but the only way ahead is for a new review
body that has a very broad-ranging security
intelligence community mandate to review al
aspects, if you like, functionally, of what is
bei ng done in the security intelligence field.

Let me begin by saying -- and many
people in this roomdon't need any rem nder about
this. But we have in Canada a very | arge,
conmpl ex, diffuse, decentralized security and
intelligence community. Parts of that community
have a very long history that go back, in fact, to
the cl osing days of the Second World War. I n some
ot her respects the security and intelligence
community has been transformed by the new demands
of the post-September 11th environment.

I n any case, history plus
contemporary reality means that there are many
agenci es of the federal governnment that have a
central function in security and intelligence
matters at the moment.

As it currently stands, the review
systenms that are in place are only enpowered to
review a small fragnment of that security and

intelligence comunity's activities, and those
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revi ew mechani sns are fundamentally focused on the
operati onal agencies, as they've been
traditionally defined, above all Canadi an Security
I ntelligence Service, which has not one review
mechani sm but in fact two, if we add in both SIRC
and the 1G s office, and a great deal, | think, of
duplication in practice between those two
functions.

CSISis therefore under current
review and has been since the CSIS Act and then
t he addition of the 1G s functions.

And then we have a form of review
of the Communications Security Establishment that
came |later in the formof the CSE Comm ssioner's
function. But many other parts of the security
and intelligence comunity, very inmportant parts
of it in the policy-making field and indeed in the
operational field, have no review systemin place.
And | would simply name bodies |ike the Privy
Council Office, Foreign Affairs Canada as it is
now called -- and I am sure they will change their
name again soon -- the Department of National
Def ence, Transport Canada, other functions that
now reside within the Public Safety Department.

The security and intelligence
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community may be diffuse but it is real, and it
functions according to a common but new definition
of national security, which my coll eague Stuart
Farson mentioned, a kind of all hazards approach.
That new definition of national security was
enshrined in the creation of the Public Safety
Department in Decenmber 2003, a fundament al
restructuring of the Canadi an government in this
field, and also conmpl enmented by the nati onal
security strategy document that was rel eased by

t he government in April 2004, which for the first
time in Canada's history sets out a national
security kind of framework of defining threats to
t he security of this country.

We need to take these realities,
it seems to me, into consideration when we
redesi gn our review capacity.

What | amreally, | think,
advocating is in fact Option 5 because | think
we -- this is not to say that we m ght not end up
wi th something that would | ook |ike the Security
Intelligence Review Commttee, but with a greatly
expanded mandate and operating differently.

| ama little fearful that we may

rest too content with a SIRC-1i ke expanded
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activity when I think we have to al so recognize
t hat there are some problems in the way that SIRC
itself operates.

The first point | want to make --
and just to come back to it -- is that national
security review in Canada requires, it seens to
me, in a post-Septenber 11th world, and it
probably required it for a long time, a capacity
to review all functions that occur within the
defined security and intelligence community in the
federal governnment.

The second point | want to nmake
briefly -- and here | am going to quote just very
qui ckly fromone of the background papers -- is
t hat the Canadi an tradition has been very much to
enmphasi ze one particul ar aspect of the review

function, which is to focus on i ssues of

propriety.

We have focused on issues of
propriety, | think, for some good reasons and for
some slightly nythol ogi zed reasons. In the

myt hol ogi zed sense we owe an enormus debt to
George Orwell and 1984 for instilling in us an
i nescapabl e fear of a national security state and

t he powers of the surveillance state, which have
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been both an exaggerated and useful cautionary

| esson. And | think there is sonmething to be said
for that general kind of community concern about
the powers of intelligence agencies and nati onal
security agencies that propel these kinds of
activities.

Much of this focus on propriety is
of course just a product of the Canadi an
experience, with the Macdonal d Conm ssi on and
ot her things, where we were led to believe and
came to the conclusion that the greatest danger
t hat nati onal security agencies pose to Canada and
Canadi an society was its abuse of the | aw.

It is of course very inmportant for
any review agency and for the societal good at
| arge to be able to assure ourselves that national
security agencies in the federal government are
pursuing their mandates in accordance with the | aw
and in accordance with mnisterial direction.

But nmy very strong viewis that a
review function that stops at that point is of
very little overall value. The greatest threat
that is posed to Canadi an national security and
i ndeed Canadian civil liberties is the potenti al

i ncapacity or inconpetence of our security and
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intelligence community. It is an efficacy
guesti on.

| want to quote just very briefly
fromthe background paper on these points, because
| think that there is a way in which we are
m ssing the definition and the inport of these
termns.

The background paper that | refer
to is the background paper on accountability and
transparency, and it has a section on pages 10 and
11, very briefly, that I will just read quickly,
under the heading "Accountability For What?"

And | quot e:

"Accountability may be used
in reference to propriety or
to efficacy. |In practice it
is invariably in reference to
bot h. "

In fact, in the Canadi an system
that is not true. There is no efficacy review
invol ved in the CSE Conm ssioner's Office
function.

But the two sentences | am quoti ng
again now should be distinguished conceptually

since they each entail somewhat different
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mechani sms of accountability.
"Propriety refers to
conmpliance with I aw and with
et hical nornms both in
relation to ends and to
means. "
| woul d pause there and say t hat
propriety often doesn't refer very extensively to
ethical norms. It is really about conpliance with
the law and mnisterial direction. Ethical norns
is another issue it seens to ne altogether that is
rarely raised in reviews that are based on
proprietorial questions.
| go on with the quote:
"Are the goals of a security
service appropriately framed
inrelation to the val ues of
society?"
This is very much a background
i ssue for proprietary based reviews, it seens to
me, and so there is a slightly m sl eading el enment
to that definition.
Again | quote:
"Are the methods used

ethically acceptable in |ight
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of the goals and of
denmocratic val ues?”

That is the end of the section on
proprietary as a definition.

"Efficacy..."

The document goes on to say:

"... tends to focus on the
relation of means to given
ends. Are they efficient in
gi ving value for nmoney?"

That, it seems to me,

Comm ssioner, is not a good definition of what
efficacy means in this context.

In intelligence and security
communi ties efficacy i s not about value for noney.
No intelligence community in the world that I know
of pays any attention to value for noney. That is
not to say that they are wasting taxpayers' nmoney,
but a concern about value for noney when it comes
to intelligence collection frankly makes no sense.
It is not measurable and it is not the way to
proceed.

Efficiency is not the issue
either. The issue in efficacy-based reviews is

conpetence and capacity. It is essentially about

StenoTran



© o0 N o o -~ wWw N P

N N N N N N P B PR R R R R R
ag A W N P O O 00 N oo 0o »dM W N - O

77

knowl edge. That is the thing that we require from
security and intelligence communities. It is a

t horough-goi ng deep, avail able know edge of
threats to the security of Canada.

It is very hard to know what the
reality is. And in some ways it has to be hard to
know what the reality is because there is a real
need for secrecy in this field.

But that need for secrecy has to
be bal anced agai nst what | think of as a
fundamental transformation in public attitudes and
approaches to intelligence and security matters in
this country, and worl dwi de, that have been
stimul ated by the events of Septenber 11th and the
events that M. Allmand refers to, which is the
terrible intelligence failure of the Iraq war and
t he ways in which many publics feel that they
were, as the comon phrase goes, neo-conned into a
war .

We are in a new era, which | cal
an era of public intelligence, in which there wil
be sinmply a strong expectation that publics have a
right and a need to know as much as possi bl e about
the activities and the conpetencies of the

intelligence and security comunity that serves
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t hem

We have in this country, it seens
tome -- and | will just end my remarks on this
second poi nt about the bal ance between revi ewi ng
propriety and review ng efficacy.

| think traditionally we have the
bal ance entirely wrong, and that is why I, in a
way, am kind of pressing for Option 5 because |
woul d i ke to see that bal ance changed. Of
course, we have to continue to expend all the
energies we need to do to ensure propriety, to
ensure conpliance with the | aw, ensure conpliance
with mnisterial direction.

But for the most part ny
under st andi ng of the Canadi an security
intelligence community suggests to me that we are
not wrestling with what the American Congress in
the md 1970s thought they were wrestling with: a
rogue el ephant. These communities are not rogue
el ephants. | think they are doing their best in
very difficult circunstances and the possibility
for abuse of power and | aw is al ways present and
al ways has to be checked.

But the key thing is efficacy.

The question is: How good are they at their job?
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This is a very difficult thing to
account for. And it is not overly intrusive to
suggest that a review agency should play a role in
trying to find an answer to that question: How
good are they at their job? There are other
| ayers of review, both inside the governnment and
outside, and in the public in general that wil
assi st in that question. But review agencies have
to have a strong efficacy mandate.

And that relates to the third and
final point, M. Conm ssioner -- and | amsorry if
| go on at | ength and passionately about this, but
it is something that goes deeply to the heart of
my own interests and my own research and nmy own
work in the public domain in this field.

And that is that the existing
status quo system for reviewin this country is
internally directed, | would call it. The
Security Intelligence Review Commttee does, on
occasi on, often adm rable work but it works for,
it has to be said, the M nister and Parlianment,
and it works under a heavy bl anket of secrecy.

The result is that SIRC s annual reports, in ny
view, are nore or |less worthless as a form of

public information, and I don't think that it has
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to be that way.

That is not to say that what
under pi ns the SIRC annual reports are worthless;
it is to say when it comes to presenting a public
report that is eventually released by the M nister
in Parliament, the amount of information in those
reports is so bland and so conpressed because of
nati onal security considerations that it is of
little use to the public.

SI RC doesn't report to the public,
and | would say frankly that the same problem
exists with the CSE Comm ssioner's office.

Now | have gone and of fended not
only M. Inkster but friends fromthe SIRC and CSE
Comm ssioner's office in the audience. | will try
and stop maki ng enem es sonetime in the course of
t oday.

--- Laughter / Rires

MR. WARK: My final point is that
we have to find a way in this country -- and
don't think it is inpossible. W have to find a
way to not only change the bal ance between
propriety and efficacy in the way we do review,
but change the balance in terms of who reviewis

for.
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My argument is that in a 21st
Century world, in a world that I call the world of
public intelligence, in which much nore
informati on about intelligence is going to be in
t he public domain in which politicians, as we have
seen in the 9/11 war, are going to use
intelligence publicly in unprecedented ways to
justify crucial national security decisions, in
t hat kind of context review has to be for,
primarily, the public.

The second consumer of review --
and this is also | think to understand a change in
t he purpose of these things. The second consunmer
for review are the security and intelligence
agenci es thensel ves, who have no capacity
internally in Canada, and many ot her countries, to
assess on an ongoi ng basis, in an i ndependent and
objective way, their own performance. They are
sinply incapable of learning | essons fromtheir
own m stakes, | amafraid to say. They don't have
the time, they don't have the resources, they
don't have the structure, and they don't even have
the interest in doing that.

It has to be done through review

mechani sms of various kinds, and it has to be done
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in such a way that there is a public
accountability mechani smthat adds the necessary
degree of grit, friction, and pressure to the
process.

It is inmportant -- and | will end
on this point -- that we get this right because
the failure to get intelligence right could have
catastrophi c consequences for Canada in ternms of
domestic security and in terms of our
international relations. It is one of the crucial
questions for us in the future.

It may not be at the same | evel as
t he future of our public health system as of
yesterday, but | prom se you this will be an
ongoi ng problem for us as a power with gl obal
interests and donestic security concerns for the
remai nder of the century.

Thanks very nuch.

THE COWMM SSI ONER: Thank you,
Prof essor Wark.

The next stage of this will be to
have people respond to the three opening conments
on this question. W are going to have a break,
but before we have the break, | wondered if |

coul d pose a question to M. Inkster and to
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Comm ssi oner Boniface, and it is this.

The mandate is, as | have repeated
several times, to | ook at reviewi ng mechani snms for
t he national security activities of the RCMP. As
a practical matter, if one were to set about to
give a body jurisdiction over those, what would
you suggest should be the criteria in defining
what activities fall within the "national security
activities" and what should be excluded?

What | amthinking there is the
mandat e does not direct me to recommend a review
body for all of the RCMP activities. They don't
want me to have a review body, as | read ny
mandate, for inmpaired driving investigations in
Whi t ehor se.

The mandate itself al nost
implicitly suggests -- does inmplicitly suggest
there is sonmething that is unique and different
about national security activities. So accepting
that, if one accepts that and said, okay, now we
have to conme to grips with it, does one | ook at
t he nature of what the officer does? Does one
| ook at the bureaucratic setup within the RCMP?
Does one | ook at the legislation which they are

seeking to investigate and enforce?
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It seens to me there is a whole
potential of options, and even at that there is
going to be a good deal of overlap and wanderi ng
back and forth between, if | can call it,
traditional | aw enforcement and nati onal security
activities.

| don't know even if you wanted to
t hi nk about that over the break, but it is a
guestion that at some point -- | amwelcome to
hear from everybody on it, but you two in
particular at some point, | would be obliged to
have your views.

We are going to have a norning
break and we are going to carry on with this
Question 2, and the points that Professor Wark and
M. All mand, and so on, have raised. | think it
is in mny ways the most difficult question of
them all.

We will take a 15-m nute break.

We will hold it to 15 m nutes so we will conme back
at 10:50, is what | am saying, and we can respond
to this question then.

Okay, recess.

--- Upon recessing at 10:37 a.m /

Suspension a 10 h 37
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--- Upon resum ng at 10:54 a.m /
Reprise a 10 h 54

THE COWMM SSI ONER: We wi |l get
back under way.

What we will do nowis | have
asked M. Inkster and Comm ssi oner Boniface to
answer nmy question, and then | would Iike to hear
fromthe other menbers of the panel who haven't
spoken on Question 2, and we will have the
di scussion go fromthere.

M. Inkster?

MR. | NKSTER: Thank you,
Comm ssi oner.

Just by way of some prelimnary
comment, | have a fear, as | have listened to the
di scussi on around this question -- and |
under st and and endorse the inportance of the
academ c approach and the academ c review and t he
academc writings on all of these things. It is
extraordinarily inportant, clearly.

But | think as we go through this

exercise, | would like to ask the panel and anyone
listening -- and of course you, Conmm ssioner, |
know you have had the experience -- to put your

heart and your mnd in the body of a young police
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officer as he or she is out there doing their job,
and having to make the decision M. All mand
referred to.

They made a routine traffic stop,
ook in the trunk of the car, and there is a bonb.
And you are | ooking at a young person, four, five
years of service, having to make that deci sion,
deal with that issue, and it is inportant
t herefore that as the Comm ssion does its work and
it reports, that we not do anything that has a
chilling effect on the ability of that young
person to act appropriately and justifiably under
the circumstances as they are presented to himor
to her.

Just by way of anecdote, during ny
experience as the Comm ssioner of the RCMP, the
RCMP and me personally were roundly criticized for
hi gh- speed chases in the Province of Alberta, and
we had several visits with the attorneys general
fromthose provinces who sought to find sonme other
means to deal with the high-speed chases, because
unnecessary deaths occurred and so on. And |
tried to say the young police officer has got to
make a decision at that point to do the right

t hi ng, whatever he or she thinks and has been

StenoTran



© o0 N o o -~ wWw N P

N N N N N N P B PR R R R R R
ag A W N P O O 00 N oo 0o »dM W N - O

87

trained to deal with it.

By way of illustration | asked the
attorneys general to participate in a test. The
RCMP had a training unit called FATS, which
referred to the Financial Arns Training System
It was a live video and the live video depicted a
man in a darkened garage opening the trunk of a
car and reaching in the trunk of the car for
somet hing. On one version of the video he would
extract the tire iron, and he is going to change
the tire of his car. On another version of that
same video he would extract a weapon, and the
young officer was to shoot. | can assure you
every attorney general that took that test shot
t he wrong guy.

| am just sinply saying that we
have to remember that these decisions are made in
a split-second way, and we nustn't do anything
that puts a chilling effect on that and to
second-guess thenselves to the point of putting
their lives in danger or those of others.

The ot her word that | have heard,
and | would just conmment on by way of prelimnary
comment is the use of balance. It is very, very

i mportant that in however we structure any
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subsequent or new revi ew body, that we achieve the
ri ght bal ance as between allow ng the | aw
enforcement officer to get on with his or her
duties as they see it and are instructed to
enforce it, and of course the rights of Canadi ans,

the rights of accused, the rights of the public to

know.

Getting now to your question. |
mean, in the RCMP -- and | assune at sonme point,
if you have not already, you will hear from
Comm ssi oner Zaccardelli who is in a far better

position to describe in detail the structure of
the RCMP currently.

But it is nmy understandi ng that
currently the RCMP has separated out, in a
functi onal way, those responsible for conducting
nati onal security offence investigations. And in
terms of dealing with the issue that has been
di scussed prior to the break around | ooking at it
froma functional point of view, then presumably,
perhaps with some other further reorganization,
one could circunmscribe those people within the
RCMP who are responsi ble for conducting those
investigations and they could report that activity

or it could be subject to the kind of reviewthat
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seens to be favoured.

| nevi tably, though, that |eads us
down the trail of other organizations in an
i ntegrated policing concept. |NSETs, for exanple,
t hey are combi ned, you will have three menbers of
t he RCMP, perhaps three members of the Ontario
Provincial Police sitting together. Are you just
going to review of the work of the RCMP and not
t he work of the others?

I f, for exanple, informati on was
to be shared, it is going to be shared, | assure
you, in that setting.

The ot her concern is that there
have been a number of court decisions that have
had a direct inpact on the sharing of information,
and | amreferring to the sharing of information
fromoffshore, in specifically the Stinchcombe
decision. | amnot here to second-guess the
wi sdom of the Supreme Court, but | do know that
t here have been agencies during nmy time in
policing, foreign agencies who have said, "W
won't give you this information because we know
you have to a make it all public, you have to
di scl ose everything, and the risk to our national

security is such that we can't do that."
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| am not saying that is right on
their part, and I amcertainly not saying the
deci sion of the Supreme Court is wrong, not at
all. How do you do all of that while remaining an
effective enforcenment body in the interests of
Canada and the interests of Canadians in
protecting our national security?

So it is a tough one.

But | think, to your precise
gquestion, one could circumscribe to a | arge degree
t hose responsi ble for those investigations in the
RCMP and have that work reviewed as some have
descri bed.

Thank you.

THE COWMM SSI ONER: Comm ssi oner ?

MS BONI FACE: | will add firstly,
| guess, that | agree with M. Inkster in ternms of
how you funnel in and figure out exactly what the
work is. But using the exanple that was given
about the traffic stop and the bonb in the trunk
it isreally: Where do you decide the activity
starts in the process? So as information feeds
in, how far-reaching does it get? And then of
course you reach then into mandates of other

oversi ght bodi es.
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And as organi zati ons change and
use new definitions, because bureaucracies just
| ove to change titles, | think it would be
i mportant for the Comm ssion to think about it in
terms of what the activities are, and the
speci alization by the definition of the work they
do as opposed to what they call themselves. |
think that will be an inportant piece.

As you work through the thought
process on that, it is really figuring out the
definition of activities, and others have said
this as well. You really need to define what the
activities means and how far-reaching that is.

Where you see that beginning wl
really determne, in part, some of the answer to
your question.

THE COWMM SSI ONER: Let me then
open the floor to the panel to dealing with

Question No. 2, the four options, the nodel

generally.

M . Borovoy?

MR. BOROVQY: | think that, first
of all, I would just like to dispense with some

notion that seems to hover over this discussion

fromtime to time, and that is that somehow
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ordinary | aw enforcenment ought not to be anmenabl e
to an audit type of review. In nmy view, there is
no reason in principle why it can't be, and there
is every reason in principle why it shoul d be.

Havi ng said that, also
appreciating the fact that you understandably feel
bound by a mandate, and if we were to tal k about
how to define the mandate, if | can just put it in
broadly generic terms without attenpting a
statutory definition -- | know better than to try
to do that on one foot -- | would talk generally
about serious violence that attenpts to destroy or
underm ne the ability of government to function as
essentially the kind of national security
activities we ought to be concerned about.

When | say that, | join those who
woul d advocate having a new body or an extended
SIRC performthis after-the-fact audit revi ew of
all national security activities, no matter by
whom it may be done, and that would include not
only the RCMP, but al so even those provincial and
muni ci pal police engaged in national security,
because that of course can validly attract the
constitutional power of the federal governnment.

Then | woul d go one step
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further -- and here | may part conmpany with some
of those on the panel with whom | am ot herwi se
associ ated or allied. | would like to make a

di stinction between the operational activities of
a review body and the audit activities.

In my view, there is a good
argument for having an audit function performed by
an audit body that does nothing el se but perform
audits on national security activities and report
on it.

As | say that, then that inplies
t hat the conplaints bodies, those that normally
enforce compl aints, would not be involved in this,
and i ndeed an audit body could even audit how
effectively the conpl aints body is operating; in
ot her words, oversee the whole thing and report on
it.

| can go into this |ater when you

want to address this, but such audit body shoul d

have no deci si on-maki ng functions at all, no
remedi al power. |t should be there to disclose,
expose, and propose, but not decide. | think we

woul d have a nmore sensible arrangenment.
As | say this, | confess to sonme

uneasi ness, because at the noment | have a great
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deal of respect for the current conplaints

comm ssion for the RCMP and the kind of job that
is being done. But | have been at this for a | ong
time, and | know t hat people come and go, even if
| haven't.

--- Laughter / Rires

MR. BOROVOY: That being the case,
it is important to |l ook at this in structural
rather than in personal terns.

THE COVM SSI ONER: But as |
under st and what you are saying, M. Borovoy, you
woul d for the "national security activities of the
RCMP" continue to have the conplaints function
carried out by the CPC, but then the new review
body with audit functions -- we will come to
powers | ater -- would have that type of power with
respect to those activities.

MR. BOROVOY: That is right.

THE COWMM SSI ONER: Do you have a
concern -- some people make the point that when it
comes to conpl aints about national security
activities -- somebody earlier mentioned it --

t hey say, "Well, it is not a very strong tool
because the nature of national security

investigations is they are confidential, they are
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not transparent.” And | think the statistics

i ndi cate that something over 95 per cent of them
never end up going to court, so there is not the
judicial scrutiny at the end.

So the potential conpl ai nant
doesn't know the conpl ai nant.

MR. BOROVQOY: Exactly the point |
made earlier. That is why the audit function is
so important, but that is no reason to divest the
conmpl ai nts comm ssion of its ongoing role, that is
all. To whatever extent anything does bubble up
to the surface, they can handle it; otherw se, we
have an audit function being performed that can
root these things out and expose it but not have
t hat executive power.

THE COWMM SSI ONER: That woul d be
different than SIRC because, as you know, SIRC has
both the review function and the conpl ai nts
function for CSIS.

MR. BOROVOY: And if | had ny
druthers, | would have someone el se doing the
conmpl aints function and | eave SIRC or whatever
other -- in other words, | would Iike to separate
t hese two functions.

THE COMM SSI ONER: | under st and.
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MR. BOROVQY: So you are having an
after-the-fact audit with respect to all the
nati onal security related activity that you
possi bly can.

THE COWMM SSI ONER: Sorry to get
hung up on this, but just let me ask this
question: |Is there any validity to the point that
by having the conpl aints function, the know edge
of the conplaints that come forward will show
trends and so on and informthe review function,
wi Il actually support and help it?

MR. BOROVOY: Sure, it very well
coul d.

THE COWMM SSI ONER: But you don't
think it needs to be in the sanme body, is your
poi nt ?

MR. BOROVQY: That is right.

THE COWMM SSI ONER: We will go down
to Professor Farson first.

MR. FARSON: | said earlier on
t hat history has a habit of repeating itself. |
guess | amalong with my col | eague Wesl ey Wark in
recommendi ng Option 5, which in many ways | ooks
rather |i ke the Macdonal d Comm ssion's

recommendati ons.
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| would want to continue the CPC
as a conplaints entity, but I would want this
Comm ssion to take a very careful | ook at the
powers that Shirley Heafy has asked for and to see
whet her, in your view, those are necessary.

There is the issue of whether a
conmpl ai nt becomes a national security issue and
there would, | think fromthat basis, have to be
some formof connectivity to what | would see,

i ke Wesl ey woul d argue, sone form of body that

| ooks functionally at national security issues,
not on institutional bases, something that | ooks
at both efficacy and propriety.

So | amin favour of a super- Sl RC,
if you like. | see this as having nmerit over
i ndi vi dual agencies that | ook at -- review bodies
t hat | ook at individual agencies on a nunber of
counts.

| would think that, for exanpl e,
it would have the benefit of not adding a whol e
| ot of review |l ayers to the process, and I want to
be very cautious about this because | think that
one of the problens that security and intelligence
agencies have is dealing with all the various

revi ew and oversight bodies. It takes up an
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enor nmous ampunt of resources, so we have to be
careful, I think, to not overburden the agencies
t hat are being scrutinized.

My second reason for going the
route of the super-SIRC, if you |like, would be
that it would force this Comm ssion to | ook very
carefully, in ny view, at the mandates and powers
of the existing bodies and the rational es under
whi ch they currently operate, and also the
resources of those bodies.

It would also | think force you to
| ook at the overlaps that exist between the
bodi es, whether there needs to be greater overl ap
and even if there is too much redundancy on the
ot her hand.

Lastly, I think it would force you
to |l ook carefully at whether one needs statutory
gat eways to the provinces.

The ot her di nmension of the
system-- and | go back to a point that
menti oned before -- is the need for some direct
relationship to a standing commttee of the House
of Comons, or some joint commttee of Parliament,
t he pl ace where real accountability has to happen.

And | woul d ask you to go back and
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| ook at the difficulties that Parliament had in
trying to review the CSIS Act and to get
information from SIRC, for example, fromthe

| nspector General, getting a |ook at their
reports, their certificates, getting a | ook at the
directives that M nisters had provided to the
agency, getting a | ook at annual reports that the
director of CSIS had provided.

I n short, in 1989-90, though
Parliament had a statutory obligation to do a
compr ehensi ve revi ew of the operations and
provi sions of the Act, it was really unable to do
that. So real accountability, substantive
accountability, was quite inpossible.

M ni sters could not be held to
account, officials could not be made to answer
appropri ate questions. | tal ked about scrutiny
for the purpose of constitutionality, and that is
what | meant.

| want to disagree a little bit
with Al an Borovoy on the efficacy side of things
because, in nmy view -- and | think Wesley was
intimating this -- part of the efficacy issue
deal s with whether you have the capacity to do the

j ob, and you need to know whet her you have the
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capacity before you actually go and do it.
| recall one of the argunents that
the Director of Central Intelligence Agency,
former Director, came to make when he was asked
about the value of review and oversi ght, and he
said, "When we are short of resources, we have
people on the Hill to go to make our clai mthat
will listen and understand our problem ™
| think that is a very real issue
on the efficacy side.
If I can just spend a coupl e of
m nutes on one of the points that you are asking,
where are these |limts in the policing role and
t he national security role, |I think this is a very
difficult one, particularly when you reflect on
t he fact that organized crime has now come under
t he national security remt and al so financial
crime has come under the national security remt.
And we do have ot her organizations
t hat are involved in that. FI NTRAC, for exanpl e,
has a dual mandate, so | would make that comment.
One other thing that | think is
m ssing i s what happens to somebody who is a
whi stl ebl ower? And this isn't a conplaint that is

being made; it is a problemwi th the system the
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way something is being handled. | amnot sure |
have an answer but | think it is something you may
wi sh to reflect upon.

THE COMM SSI ONER: Conmi ssi oner
Rynevel d?

MR. RYNEVELD: Thank you,

M. Conmm ssi oner.

| just wanted to coment, if |
m ght, on something raised by Former Conm ssioner
| nkster about the fact that he nmentioned about the
di strust of international agencies to share
information with us because of our duties of full
di scl osure under Stinchconmbe and matters of that
nature. And in order to do so, | have to refer
briefly, if I may, to my four-year experience
practising international crimnal |aw, and nost
recently a specific exanple fromthe Kosovo
conponent of the Slobodan Ml osevic trial.

As the person in charge of that
particul ar prosecuti on, we needed to have a | ot of
information fromvarious countries, and needl| ess
to say various countries are very loath to share
nati onal security information with a prosecution
teamthat seemed to want this information in order

to put it before a court which was tel evised and
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woul d therefore become highly public.

We needed information in order to
focus our investigation.

So you m ght want to consi der what
they seemto have worked out there, and that is
somet hing that | believe was called Rule 88, and
t hat was where, in a sort of old St. Lawrence Rul e
type of pre-Charter situation -- the Charter
didn't apply there, of course -- information was
given to us by various countries under the
conpl ete cl oak of secrecy and our undertaki ng not
to use it per se, but that we could get, as it
wer e, derivative evidence, in other words fruit of
t he poison tree in a way, | suppose, that we
would -- for exanple, if | had a satellite inmage
t hat was provided to me by some international
agency about the | ocation of some particul ar arnmed
forces doing something in a particul ar area, but
they didn't want to acknow edge that they had done
t hat, we would then at | east know where to start
| ooki ng. We woul d not enter that evidence, we
woul d not use that evidence --

MR. BOROVOY: A Deep Throat
operation.

MR. RYNEVELD: But the point was
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it was a basis fromwhich to commence your
i nvesti gation.

Any derivative evidence that we
obtained fromthat Rule 88 material, of course,
was subject to disclosure. But the reason why we
focused our attention there was not the subject of
di scl osure. The Court recognized that. And the
only one who could revi ew whet her or not that
mat eri al shoul d or should not be disclosed would
be the Court. |If the Court said "you need to
di scl ose this", then we would withdraw that count
in the indictment so that we wouldn't violate the
undert aki ng we gave to the government.

I n other words, the risk was you
didn't get to use all this good stuff.

I n any event, there m ght be sone
way in which we can adopt sonmething |ike what they
are using in the international crimnal courts in
order to accomplish this and get the trust of
ot her agencies to share vital security information
wi th us.

THE COVM SSI ONER: It is an
interesting point and I think certainly worth
| ooking at it.

It strikes me that one principle
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t hat m ght underlie any review agency woul d be
that the review agency in its processes itself
should not in any way injure national security.

So you are starting out reviewi ng national
security activities, and what you should be saying
is that inreviewing it -- and it would typically,
if you were going to injure, it would be by

di scl osure.

Let me throwit out, if anybody in
di scussi on t hroughout the morning wants to comment
on it.

But it would seemto nme there
could be a principle that underlies that whatever
you are doing and reviewing, it would be
i mportant, holding accountable and so on, but you
not do it in such a manner that you then endanger
nati onal security itself. It would seemto be
al most counterproductive and so on.

Yes, Professor Wark?

MR. WARK: Just to comment on that
point, I think that there would probably be broad
agreement that it would be inmportant in the
mandat e of a review agency to protect, not
necessarily national security something -- the way

you have just defined it, Conmm ssioner, | am
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sorry -- but rather something a little nmore

preci sely defined, sources and met hods, which is

t he | anguage that intelligence communities usually
use.

| think there is very strong
reason to protect sources and nmet hods and that
al so puts a bit of alimt around what you, in
fact, are trying to protect and what you are al so
trying to disclose.

Can | just make a coupl e of
coments on points that have been raised so far,
and | also want to offer my own answer to your
initial question about how you distinguish
nati onal security operations and the RCMP for
revi ew pur poses.

First just to talk for a mnute
about Alan's comment, his strong enphasis on the
i mportance of focusing on an audit body, and I
absolutely agree with that.

The suggestion, though, that maybe
in order to provide that focus you would have to
separate out a conplaints process, for exanple, so
that you mght in a new Option 5 environment strip
a super-SIRC of its conplaints procedure, | am not

sure woul d be a good idea or necessary.
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| think what woul d be useful by
way of a suggestion would be in fact to ask SIRC
and the CSE Comm ssioner's Office about their
experience of conplaints in a practical sense: to
what extent dealing with conplaints over the
course of their history has had a kind of
inhibiting effect on the resources and capacity to
do the primary job of the audit function.

| don't know what the answer to
t hat m ght be, to what extent they feel they have
to devote resources to conplaints, some of which
at the end of the day prove frivol ous or
fictitious and others which prove, on occasi on,
serious.

| think it is a prima facie matter
to continue to have a conplaints function built
into an audit body. Unless there is sonme
conpelling case that waters down the audit
capacity, that is the right way to go.

Stuart raised the question of the
rel ationship between any recommendati on on a
revi ew body and a future parliamentary commttee,
and that seenms to be a good point but very conpl ex
because we have no idea what the parliamentary

commttee m ght | ook |ike.
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But it seens to ne,

M. Comm ssioner, that at |east a rationale would
have to be provided for an external review agency
on the assunmption that Parliament will have a
fairly strong review capacity, in either a single
or joint parliamentary comm ttee of some kind.
And | think the argument that has to be made is
that there is a need for a different |ayer of
review, a different kind of review in an external
and i ndependent body as opposed to what Parlianment
m ght do, how you sort out those different

m SSi ons.

THE COMM SSI ONER: | ndeed, the
mandat e seems to contenpl ate an i ndependent arm s
| ength review mechanism But | agree. Part of
the task in this hierarchy of review, if there is
a parliamentary commttee carrying out review, is
what is the relationship?

One thing | am keenly concerned
about is not duplicating it, over-review ng, and
so that the rel ationship between that and a new
body woul d be critical.

MR. WARK: Could | just make one
| ast point and then turn the floor over?

It is just not a question of in
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practical terms how difficult will it be to define
a mandate for a new review body that will | ook
specifically at the RCMP' s national security
mechani sms and per haps separate that out fromthe
broader RCMP remt. | think it is inportant to
make that distinction.

| don't have to write this so
can easily say this, but I don't think the
di stinction is going to be that difficult on
functi onal grounds.

The RCMP does functionally
separate its intelligence and nati onal security
activities within the agency and within the
Crimnal Intelligence Directorate and within
specifically the NISS function, and | think that
is the area that needs, in particular, to be
revi ewed.

But | also think what we are
really |l ooking at is the role of the RCMP within
the security and intelligence community and the
interrelationship between the RCMP's activities
there and the way in which the security
intelligence community is structured, in which
policy is made and deci sions are driven.

| think, therefore, a second part
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of the answer to this question is if you focus
functionally on the specific remt of particular
parts of the RCMP in the national security field,
which | think is easily identifiable, and secondly
be able to have the capacity to follow the
connecti ons between the RCMP and the security
intelligence community in terms of the role of the
Public Safety Department and the central
comm ttees that function out of the Privy Council
Office, all of those things, it seens to me, have
to be brought in to the remt of this review

But what the RCMP does in the
national security field | think is institutionally
quite distinct and so capabl e of being reviewed in
t hat sense.

Thank you.

THE COWMM SSI ONER: M. I nkster?

MR. | NKSTER: Thank you,
M. Conmm ssi oner.

| wanted to say that | am
delighted that this is on the record because it
will be the second time in my Iife that | have
agreed with M. Borovoy.

THE COMM SSI ONER: Can | ask about

the first?
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MR. I NKSTER: On the first
occasi on --

MR. BOROVOY: | m ght change ny
m nd.

MR. I NKSTER: On the first
occasion | suggested that he was good-| ooki ng and
he agreed.

--- Laughter / Rires

MR. I NKSTER: | amattracted to
M. Borovoy's suggestion, and the merit |I see in
it is that in an ongoi ng way, as the work
unfolds -- and it would be subject to the audit
t hat he described -- properly structured, properly
staffed, it could seen by those who are subject to
t hat audit as being hel pful and constructive in an
ongoi ng way.

| mean, there is no reluctance on
the part of any police officer to inprove the way
t hey go about their work. They all want to
i mprove and be better. And that hel pful, ongoing
advice that | presume would be part of that audit
function for those engaged in the work in my view
woul d be very hel pful and constructive.

THE COMM SSI ONER: Prof essor
Bahdi ?
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MS BAHDI: My comments don't
follow directly on that point, so if yours do,
pl ease go ahead.

MR. ALLMAND: Go ahead.

MS BAHDI : Thank you.

Yest erday we heard about
reluctance on the part of members of various
comunities to come forward and conplain, so ny
coments really want to draw on some of the thenes
t hat were made yesterday and to just | ook at the
whol e question of institutional design froma
conpl ai nant' s perspective.

Thi nki ng about institutionally
directed oversight, it occurs to me that froma
conpl ai nant perspective, this m ght deter
conpl ai nts because of the sinmple fact that if you
have to go to individual bodies to file a
conplaint, if that is what we are | ooking at,
confusing, costly, the possibility of
contradi ctory decisions would deter.

The reality is if we | ook at a
number of different incidents, let's call them--
|'i ke Operation Thread, for exanple, that we heard
about yesterday. |If I amcorrect about this, it

i nvolved CSIS, the RCMP, border authorities, as
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well as I nmgration.

On the other hand, a functional
approach, you risk losing the expertise, and the
relationship | would i magi ne that would be very

i mportant between the oversight body and the

security agencies, the relationship of know ng the

policies, the practices, the prograns, the
cultures, indeed the people who were involved at
t he various |evels.

And that in itself, if it is
wor ki ng properly, would produce some efficiencies
t hat woul d be inmportant from a conpl ai nant
perspective because at the very least it would
reduce del ay, presumably.

So | have to say | can't say |
have deci ded between these two. Sonmebody
suggested a concurrent approach, and | thought,
"Oh, well that is interesting. That solves the
problem ™ | don't know how you woul d exactly
design that, though.

THE COWMM SSI ONER: That woul d be
t he Canadi an way.

MS BAHDI : Exactly.

THE COMM SSI ONER: I will just

fudge it up here.
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MS BAHDI : Exactly. But | wanted
to put out those considerations froma
conpl ai nant' s perspective.

THE COWMM SSI ONER: Thank you.

M. Allmand, | will have you
speak, but you m ght want to build into this a
question | have about the super-agency approach.

MR. ALLMAND: That is what | was
going to speak on.

THE COWMM SSI ONER: Let me ask ny
guestion and you can build it into your answer.

How woul d we determ ne what
agenci es, federal departnments and agencies, woul d
be swept into this new super-agency, first of all?

Second, it is then going to
invol ve us going to these different agencies, the
Canadi an Border Service, the Departnment of
Def ence, Privy Council Office and so on, and
drawing a line in each of themthat says let's
t ake out your national security activities,
because we are going to collect these national
security activities fromthese 10 or 12 agenci es,
put theminto one big pot under this review body.

So we now are drawi ng the |line,

that | spoke to M. Inkster about. It would have
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to be drawn in each of these agenci es.

s it a legitimte concern? |
understand in theory it sounds attractive. But is
it alegitimate concern that this is just going to
be a recipe for judicial review |l awers? It wil
be a bonanza for themever after |ooking at this
and putting it together.

| must say when | think of that
idea, then | step to the practicality of it.

I n any event, if you are going to
speak to that, I would certainly be obliged to
hear your comments.

MR. ALLMAND: Yes. Having
revi ewed the evidence that was public so far
bef ore your Comm ssion, it is pretty obvious that
there is a |l ot of joint operations,

i nterconnectedness. The security comunity is
wor ki ng together at many | evels, not just with the
collection of information, but the interpretation
in different places, the sharing, the storage, the
use of, whether it is in Immgration or in
Transport and so on. It is a growi ng community.

This new CBSA, the Canadi an Border
Security Agency now, which has joint participation

as well. Also this National Ri sk Assessment
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Centre, which I amnot totally -- you probably
know nmore about it than we do because you heard
t he in-camera evidence.

THE COVM SSI ONER: Ri ght .

MR. ALLMAND: So there is a
growi ng number of agencies that are dealing with
security issues. | amconvinced that the only way
you can have effective oversight, review and so
on, i s by having one body that deals with al
matters that relate to security intelligence,
whet her it is the RCMP, whether it is CSE, |NSETs
operations, border security, et cetera.

| f you don't have that, the
consequences can be so damagi ng. The Arar case is
j ust one exanpl e, but we heard other cases
yesterday: the Thread operations, and there are
ot hers.

And by the way, | would disagree
with my friend, Borovoy. | think what you m ght
have is in the one agency a conpl ai nts chamber and
an audit chanber, if | can put it that way, but I
t hink the coordination has to be there so you can
move qui ckly and that there is some overal
adm ni stration or coordination. |If the conpl aint

gives rise to the need for an audit, you can do it
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right away and there is no great del ay.

| don't |like to see the
proliferation of too many agenci es, one dealing
wi th auditing, the other dealing with conpl aints.
| amtal king about conmplaints with respect to
security and intelligence.

Al'so, | would like to disagree
with Ms Bahdi on that point. | think you can al so
have the expertise within one agency by bringing
in the experts; having experts with respect to the
RCMP in the agency, experts with respect to CSIS.
You don't need different agencies that are
separated and have their own bureaucracy and turfs
and so on.

| think, because it is so
i mportant, you need one agency to deal with al
security intelligence operations, with the powers
of subpoena, of auditing, any power necessary to
get to the bottomof matters.

By the way, somebody was tal king

about -- | guess it was M. Wark -- the need for
public education. |In other words -- we will get
to that maybe this afternoon -- what kind of

reports you have and how you report so that you

can al so stimulate public discussion and public
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education. | think that is also necessary.

THE COWM SSI ONER: We will nove
away from Question 2. But just before we do, |et
me ask this: Assumng there is to be a new review
body, is there anyone who suggests that it should
be confined solely to the RCMP?

Let's say a new body with a
review-type function that we have been tal king
about, SIRC-like. |Is there anyone who thinks that
it should be institutionally directed at the
RCMP' s national security activities only?

So in that nmodel there would be
two choices: it would just be a new body that is
going to review national security activities
solely for the RCMP. That is its sole function.
It takes that slice of the RCMP. It has
jurisdiction over that, end of story. 1[It could
have, as we now say, statutory gateways,
interactions with other review bodies, sharing
back and forth, joint hearings, and so on, but its
jurisdiction would be that.

O it could be the CPC. W could
just graft onto its current jurisdiction this new
review function over the RCMP's national security

activities.
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I s there anybody who thinks, if we
are going that route, that is a good idea? Or
certainly the preponderance of thought seens to be
if you are going to a review body, whether it is a
super agency, there should be a sharing of
jurisdiction, |ooking at other intelligence
agenci es.

| sinmply ask that question
generally.

Yes, Comm ssi oner?

MS BONI FACE: The only point |
woul d make on it is | think you have to in some
ways | ook at what the scope is. So when | hear
"super-agencies”, | worry about bureaucracies that
beconme bi gger than the agencies they are
overseeing. | think there is a risk there in
terms of the depth and breadth you | ook at.

Second, | amnot sure we have
explored in the discussion -- and it doesn't have
to be at this table. But | think the gateway
notion is worth taking a | ook at, however that is
done.

On the conplaints comm ssion
extension of authority into these issues, | worry

about being able to take the depth of expertise
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you require on these issues and put theminto one
great big context and then decide that everybody
can do everything because it is just sort of one
degree of separation as we go.

| think in some ways it is a
matter of determ ning what the activities are that
you |l ook at, where they fall in whatever
institutions, what those institutions currently
have for oversight and then, in turn, how t hose
oversi ght mechani snms operate today and how t hey
best interplay with each other or, as M. All mand
sai d, whether or not it is a super one.

But | see that as getting to the
end of the discussion, not the front of the
di scussion, as you determne it.

And | think the one piece -- and |
apol ogi ze, because | had to step out. But the one
pi ece we ought not to forget in the process is
that in these organizations there are managenment
responsibilities that fall within frameworks, and
| worry about oversight mechani snms deci di ng that
they are eventually the managers, and so it is
drawing the criteria and |lines around that
process.

Certainly the way it is managed,
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you know, there is an oversight role. But | think
t hose distinctions need to be clarified.

THE COMM SSI ONER: Just on that
point, if I can, we talk about review and
oversight, we tend to, interchangeably.

Review is a | ooki ng back, and |
t hink M. Borovoy made that point. Oversight
brings with it the possibility of involvement in
t he ongoi ng operations and i ndeed raises the
difficulty that the body itself, if there is a
probl em becomes part of the problem because they
were there conducting oversight of managenment as
t he probl em devel oped.

| nmust say, we -- and | am
probably guilty of this too -- have used the words
i nterchangeabl y.

| tend to use the word "review'
The word "review' is used in the mandate, and |
must say that when | am asking questions | am
t hi nki ng of review rather than ongoing oversight.

| f people wish to address that as
we go ahead, there will be opportunity.

| think we have a natural segue
into Question No. 3, and that is: How should the

Comm ssion's recomrendati ons address i ssues of
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integration and i nformati on-sharing anong t he RCMP
and ot her federal agencies, provincial/mnicipal
police forces and foreign governnments and
agencies? So there are three situations there.

We have touched on this to sone
extent, and this question really triggers -- |
guess follows up on the discussion we have been
having: a joint agency. Or with some agencies it
may not be possible to have a joint agency because
of constitutional concerns and/or with foreign
agenci es.

So the question of "statutory
gat eways", what type of interaction could there be
bet ween revi ew bodies in order to ensure things
don't fall between the cracks so that they are
review ng a transaction, one. They share their
wor k; they don't come to inconsistent results.

Al'l of those sorts of things.

Why don't we turn to the three
peopl e that are to speak?

| think, Comm ssioner Boniface,
you were first on this.

MS BONI FACE: Thank you.

Certainly as we nove into the

guestions, we are dipping into questions ahead
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anyway. So let me keep my coments.

A coupl e of things that | think
are really inportant on the prem se of certainly
joint force operations.

The process for integrated
policing is a step forward in Canada, | believe,
and consequently anything the Comm ssion does |
think they need to fully appreciate the direction
that it is gone and the inmportance of the
direction it is gone, particularly given the size
of our country and the number of police officers
you have and of course the jurisdictional
di fferences between federal, provincial and
muni ci pal, but the fact that we are all there
t oget her.

| think the 9/11 Report spoke
quite clearly about the need for people to work

t ogether in these agenci es.

| think the second thing -- and
will speak to it in the general sense of your
coments -- is that we all have codes of conduct

and | egislation that we operate under dependi ng
where we are in that context.
Third, there is a really inmportant

i ssue surroundi ng the information-sharing for the
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protection of the national security-related
matters. So although there are individual rights,
public rights, and other matters for review policy
and procedures, it is really inmportant that we
ensure the safety and security of all citizens for
the collective interest. And quite clearly that
bal ance needs to be struck and how t hat
information is shared in that regard.

| think that whatever new review
mechani smis anticipated or thought through, it
must be respectful to all agencies in terms of how
it would interact and how t hose steps could be
t aken.

Ti p-toeing around the
jurisdictional issues, but really, as M. Inkster
said in one of his coments, people who work in
t hese fields need to understand what mechani sm
kicks in for their work. And | think one of the
chal | enges you have before you is subject to how
many oversight or review mechanisms aml, if | am
a particular person working in this field, whether
| am a munici pal officer, a provincial officer or
an RCWP officer -- and | think for many of us in
t hose agencies there is a lot to consider in terns

of what that would mean.

StenoTran



© o0 N o o -~ wWw N P

N N N N N N RBP B PR R R R R R
ag A W N P O O 00 N oo 0o »d W N -, O

124

Nonet hel ess, it is really
i mportant that the work be carried out seam essly,
and | think a good rem nder that certainly in
joint forces operations of this type, they are | ed
by the RCMP. So there are still mechanisnms within
management to deal with those issues.

Any recommendations that you do
around this aspect of it, I think it is very
i mportant to appreci ate the progressive nature of
Canadi an | aw enf orcement around i ntegrated
policing. | can't say that enough times because
it is what is going to make, | think, the future
secure for all of us.

| think on the RCMP and ot her
federal agencies question on your Question 1, |
t hi nk you have covered that one fairly closely.

On the RCMP and provincial and
muni ci pal forces, you made reference to the
jurisdictional question, and | will only highlight
for you some of the challenge this is just
province to province. Just the constitutional
question that we have to continually sort through
in order to give officers authority to work
bet ween provincial agencies is a chall enge.

| have area, for instance, in the
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province of Ontario, where my officers have to
drive through another province to get to the other
side of their own jurisdiction, and we have had to
wor k across provinces to try to sort that issue
out .

So if it is an issue province to
province, you will appreciate what it is federal
to provincial.

| will speak only briefly on the
foreign governments' agencies, and that is really
what ever mechanismis considered, it nmust be
under stood, as we work through it, what that
i mpact or that the relationship with those other
governments will be. | think some of the
international work that has been done, and it has
been referred to here, government to governnment,
we take a position clearly on what we want within
this country, but it also has to reflect what the
implications are to be sharing with foreign
governments, as M. Inkster referred to earlier.

For instance, what type of
informati on woul d be subject of a review. Who is
privy to that information, and whether or not
ot her agenci es have concerns about that

i nformati on be shared outside the | aw enforcenment
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or security field.

So how do you build a nodel that
woul d put those into place and nmake it hel pful ?

| think at the end of the day part
of the evolution will be there is going to be
chal l enges to the perfect nodel, as we heard. The
statutory gateways, and the reading | did on
Bel giuminterested nme in terms of how we coul d
make that work in ten provinces, federal
government agenci es, and how that would work. But
it is a question that | think we should not take
[ightly in terms of the use of the statutory
gat eways and how that may work in a constitutional
framework in which Canada is.

THE COMM SSI ONER: I n Engl and t hey
have some, too. | mean, they have experience with
it successfully in some contexts.

Thank you very much, Comm ssi oner.

Prof essor Farson?

MR. FARSON: | will try not to
overlap my coments with Comm ssioner Boniface.

| nformati on-sharing in one of the
documents is limted to crimnal investigations
and national security. | think there is an

i mportant additional dimension in which the RCMP
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is critically involved, and that concerns the
transfer of information with regard to the
security of critical infrastructure.

As you are probably aware, 90 per
cent of critical infrastructure isn't in the hands
of the federal government; it is in the hands of
provinces, municipalities, and above all the
private sector.

So we have here a whol e new set of
probl emati cs about the transfer of information.

One of the reasons that the RCMP
of course is involved is it is the big link-pin
bet ween the federal, the provincial and the
muni ci pal systens of government, so it plays a
crucial role here.

| woul d suggest that you perhaps
shoul d want, therefore, to | ook at this transfer
process and what's being transferred and the
probl ems that potentially arise. There are
privacy concerns. There are concerns about the
exchange of proprietary information regarding the
conpetitive positions of corporations, and even
t he adequacy of the information that is being
transferred fromthe | TAC process to the

provincial, municipal and private sectors.
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When | was doing research in this
area, there were no feedback | oops really
operating to give some indication of the adequacy
of this information flow. It is not,
incidentally, something that the RCMP has control
over, but it does play this really inportant
i nkage.

Just a comment on the transfer of
information to other bodies.

| think one of the things that
needs to be integral in the review process,
particularly where foreign agencies are concerned,
is that menmoranda of understandi ngs and their
updates need to go instantly to the revi ew bodi es.

One, | think, was a little
suspi ci ous of what CSIS was doing in Syria from
t he evidence given the other day. Apparently
t here was an indication that this had to do with
setting up a sharing arrangement. Well, this
woul d presumably have been sonething that SIRC
coul d have i mmedi ately identified whether it was
true or false, and I think that may have been an
i mportant issue to cover.

Anot her point that | would

raise -- two nore points.
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There are both formal and informal
transfers of information. Here we are talking
about an efficacy issue. Quite often it is
necessary to have an informal transfer rather than
a formal transfer purely on the basis of speed, of
getting the job done quickly, the timeliness of
the transfer, in other words.

Even when there are caveats on
t hese informal transfers, with interviews that |
did not so long ago, within the last two to three
years, people doing the transferring of the
information routinely referred to having been
burnt in the transfer process.

One of the consequences: to
formalize the process and therefore to sl ow down
the process, so there is a problem area there.

| would just point you to airports
as a place where this happens. Airports, as one
of my respondents suggested, is just |like a
village. All sorts of government agenci es and
also all sorts of foreign agencies operating,
particularly American ones, as | amsure you are
awar e.

And my | ast point has to do with

technol ogy. The technol ogy with which we transfer
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the information, and the compatibility of that
transfer has been a possi ble area of problems.
Once again, in terms of -- | mean, the Oppal

| nquiry, for exanple, going back a few years,

t al ked about the transfer of information between
police forces. But we are not dealing now with
just between police forces; we are tal king about
transfers between a variety of agencies,

et cetera, and there may be technol ogi cal issues
t hat come with that.

| think I will leave it with that.

THE COWMM SSI ONER: M. I nkster?

MR. | NKSTER: Thank you,
Comm ssi oner.

| thought that | would begin ny
remar ks tal king for a mnute or two to rem nd
fol ks of the inmportance of information in | aw
enforcement, and the very inportant role that the
community at |arge plays in that way.

I f you go back to Sir Robert Peel
and the creation of professional |aw enforcement,
he made the statement that went along the |ines
that the community is the police, and the police
is the community. Really the | aw enforcement

people just do it on a fulltime basis, but it is
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everybody's responsibility.

| must adm t, commenting on some
testimony | heard yesterday, | was quite appalled
to learn that in the Arab and Muslimconmmunity
t hey put out a directive that people shall not
speak to police, or it was recommended that they
do not speak to the police without a | awyer being
present. In terms of |ooking for themjoining in
the community and becom ng part of the community
and hel ping to solve crimes, | didn't think that
t hat sort of advice would be hel pful.

Naturally in the references to the
role of the RCMP in the execution of its mandate,
much has been said about how we woul d organize
ourselves for the sharing of information with al
of these other agencies, and we have to find a
way. | think that is the bottomline. W have to
find a way to do that.

We bear in m nd again, and perhaps
it bears repeating, that there are 60, 000 police
officers and only a small nunber, a relatively
smal | number, one third, are in the RCMP. So |
don't know how we can tal k about any
recommendati ons in respect of information-sharing

and not contenplate the role of other agencies in
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all of that.

| nformation is really what makes
policing effective. There is no magic in
policing. There is no magic. There are certainly
capabl e software tools and hardware tools and so
on, but there is no magic. It is about people
tal king to you and telling you what's going on and
you making sure that that information gets into
t he hands of someone who can act on it quickly and
in an appropriate way.

One of the issues that we | ooked
at when | was working with the Government of
Ontari o around national security issues post-9/11
was really the question of how quickly can we get
the information froma conpl ai nant, or someone who
has a suspicion and reports sonething to the
police officer, how quickly can you get it into
the intelligence unit that is |looking at it, how
qui ckly can they analyze it and then get it into
t he hands of the individual who has to make an
arrest, make an investigation, or whatever?

So it is a challenge in speed, and
speed is oftenti mes everyt hing.

| think as we go about | ooking for

ways to share information and ask oursel ves where
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that informati on ought to be shared, there has to
be a question of relevancy. Do they need to know?
| mean, | as a Canadian living in
one of the best denocracies of the world thinks
t he public has a right to know, but having been a
policeman | recognize too they may not need to
know ri ght now. But they do need to know. It
needs to come out and be reviewed. But there is
al ways the issue of timng.

One of the models that | suspect
you have already | ooked at in contenplating some
of these questions is Interpol. Interpol is an
organi zation of 185 or 187 countries, many of
whom outside of policing, are at odds around
ot her issues, such as religion and ideol ogi es,
even at war, and yet you will see in the Interpol
organi sation people sitting shoulder to shoul der
in aroomlike this and sharing information.

But I nterpol has devel oped
protocol s whereby they decide -- sonmeone
intervenes at the personal |evel and decides who
ought to get that information. |In other words,
there i s not an open sharing of information that
is submtted to Interpol by all of the countries.

There are tests that are applied as to whether it
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is shared in specific circunstances.

When sharing information with
foreign governments, it is very inmportant that the
exercise be circumscribed. | know that in [ aw
enforcement agencies, if they are sharing
information with a country, or they feel there is
a concern about the need for sharing information
with a country where their human rights record has
been | ess-than-spectacular, it is a very, very
t ough decision for themto make.

| mean, the sorts of questions

t hat goes through their mnd, "If | share that

information, will it be abused, and will someone
suffer some indignity?" -- as did M. Arar, in a
hi ghly i nappropriate way. Or, "If | don't share

it, does that mean that a bonmb is going to go off
and hundreds of people are going to be killed?"
That is often the dil emma that
face people who are in the possession of
i nformati on.
To comment on what Comm ssi oner
Boni face has said, we nmust not overl ook the
| essons fromthe 9/11 Comm ssi on where there was
clearly inappropriate sharing -- or information

wasn't shared appropriately; and secondly not in a
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timely way.

| nformation is power, and people
are inclined to keep it unto thensel ves and t hat
resulted in clearly some inefficiencies in the
ability of the United States authorities to deal
with what turned out to be a very real threat
whi ch we are all aware of.

| think in a smaller, but no | ess
i mportant context, the reviewin ternms of the
Bernardo trial, again, a nurder trial where, on
review, everyone involved was highly criticized
for not sharing information.

So | can only say that the
i mportance of finding the right way to do it
cannot be overstated and nothing we do here shoul d
i mpede t hat.

What would really be hel pful, I
t hi nk, woul d be any advice that the Comm ssi on and
its advisors could offer to | aw enforcenent
agenci es: What are the appropriate tests to be
applied? What are the appropriate questions to be
asked as information is shared? It is not a
guestion of not sharing, it is how and when and
what .

And | certainly agree with
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Prof essor Farson, with the ability of people to do
real harmto us renmptely and the ability to pass
informati on around the world in split-seconds, the
recommendati ons al so need to contenpl ate that
worl d out there to which we all have sonme

vul nerability and to which we need to contribute
in some way.

It just boggles nmy mnd, in the
work that | now do, how quickly monies can fl ow
around the world. [If you |ooked at the issue of
terrorist financing, for exanple, the ability of
the police to follow terrorist financing
activities is mnd boggling because of the ability
of the efficiencies of banks, the different rules
and | aws, the different soverei gn approaches to
these issues. It is one that really is crying out
for some advice and counsel as to how we deal with
that world out there. W are clearly not an
i sland, as we all know.

Thank you.

THE COWMM SSI ONER: Thank you,

M. Inkster.

We have five m nutes before we

open it up to the floor. Do any of the other

panel menbers wi sh to comment on this question?
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M . Borovoy.

MR. BOROVOY: Perhaps just to say
this, without addressing the substantive issues
about disclosure and sharing something about the
process. There is a good case for a
requirement -- indeed | suspect they do it
anyway -- of recording what it is they are
sharing, with whom and why, so that this could be
amenable to a subsequent audit, and those
subsequent audits can help to refine the criteria
and the procedures as we go al ong.

THE COWMM SSI ONER: Professor Wark.

MR. WARK: Just two things
qui ckly.

One, to agree with Alan. It would
be the irony of ironies if we set up a
super-revi ew agency that had nothing to review
because no one was keeping records about
intelligence matters.

And | don't raise this issue
frivolously, but I think it is recognized as a
growi ng problem especially in the fast-flow ng
field of intelligence collection and analysis in
the international environment. There is a genuine

probl em about record retention and record
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management that needs to be spoken to. Unless we
have those records, there is not going to be
anything to review, and this is a very conpl ex

i ssue and speaks to various parts of federal

| egi slation, including problems with the Access
Act. But | just flag it as an issue.

Anot her thing just very quickly to
say on the third point, |I think the three
guestions you raise under the heading of Question
3, the first one is solved, if we are doing a
super -agency broad-based functional review.

The second one | think can quickly
easily be resolved simly by addressing federally
directed activities, and as Conm ssioner Boniface
said, many of these activities in the national
security field are |l ed by the RCMP.

The third one is, however, a
tricky one, and this is international
intelligence-sharing. Canada is critically
dependent on its capacity to share and gain access
to international intelligence. There is no firm
figure for this, but let's say 90 per cent of
Canadi an intelligence is offshore in various
forms, a huge percentage. This has to be

mai nt ai ned for our own security purposes.
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| would just very quickly say that
a review agency has to have the capacity to be
able to nmonitor all memorandums of understandi ng
with foreign governments about information-sharing
and to be able to have access to all the kinds of
assessments about the conplexities of
informati on-sharing with those governments.

This would I think be one of those
areas that would legitimately fall under
protection of sources and methods, not to give an
excuse to the security and intelligence community
to share that information at all with the review
agency, but clearly it is a matter that the review
agency is not going to be able to share very
broadly with the public.

THE COWMM SSI ONER: Thank you.

Yes, M. All mand?

MR. ALLMAND: Conmm ssioner, if
remenber correctly, at the Comm ssion a year ago,
Assi stant Comm ssi oner Loeppky said that with
respect to the sharing of information, that there
were written protocols. But |I think he also said
that they very often made agreements on sharing
verbally.

THE COMM SSI ONER: He did with
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respect to |l aw enforcement matters, yes, as
recall the evidence.

MR. ALLMAND: Well, | just want to
support M. Wark and M. Borovoy. | think any
sort of agreenents and what is shared, there
should be a witten record, whether it is in code
or whatever.

But how can you review or hold
peopl e accountable if there was a proliferation of
verbal sharing and agreements wi thout any way to
check on it?

THE COVM SSI ONER: I don't think
Deputy Comm ssi oner Loeppky said that there would
be no record of the sharing. | think he said it
m ght be done through an informal or an unwritten
under st andi ng, a relationship between the
agencies. But | don't think he suggested that
t here would be information shared, just handed
over, and no record that that took place.

MR. ALLMAND: Good.

THE COMM SSI ONER: | am going to
take the point about the need for records.

We will open it up to the floor
and | would ask that each speaker go to the

m crophone, identify themselves, and ask their
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guesti on.

The first one is Madame Begi n.

MVE BEGI N: Maybe | have been
burned or felt a victimof federal-provincial
relations a lot, and | amquite sensitive to that
di mensi on, so | hear how police forces are
"integrated" or working together more and nore in
Canada across jurisdictions. And that was done
wi t hout any federal-provincial crisis that |
recal | .

Now we speak of the possibility of
an agency or whatever body that m ght enconpass
different jurisdictions. And although you
menti oned where we should be careful in all of
t hat, nobody seenms to think it is a big problem

Are the cultures of the various
police forces -- | am speaking as a | ayperson, so
bear with me -- such that it could take place
easily? Do | make any sense?

Coul d a review or proactive
mechani sm of any kind be all-enconpassi ng
relatively easily in Canada?

MS BONI FACE: The conparator |
gave was the province-to-province, trying to get

sort of cross-jurisdictional, and we have not been
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able to acconplish that. So |I was | ooking at

it -- 1 amnot a constitutional |awyer, so there
will be, I amsure, constitutional |awers who
woul d be able to comment better than I can.

But | know that in the Police
Conpl ai nt Comm ssioner's report, if | recall
correctly, she said this had some constitutional
i mplications which are nore probl ematic.

So I am not as convinced on the
front of how it would inpact. M question really
comes to: Can anything that is done or passed
federally, would it be accepted by the provinces
fromthe adm nistration of justice perspective and
how woul d it operate?

| don't know if you could flow it
t hrough t hrough agreements. | just don't know
froma constitutional basis how you would make it
wor k.

MVE BEGI N: The institutional
cultures of the various forces, would they receive
t hat positively?

MS BONI FACE: | woul dn't speak for
all of them but the dilemma | think we would have
is the clarity in the interaction. So if | am

sitting as an officer doing this type of work in,
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| will pick Ontario, then | am subject to the
Police Services Act in Ontario; | amsubject to
anot her mechanism How do those two mechani sns
interact and what are ny obligations to each of
t hen?

| think that is the conplexity
t hat woul d have to be worked out.

THE COWM SSI ONER: M. All mand and
t hen Comm ssi oner Rynevel d.

MR. ALLMAND: Well, it is my view
t hat national security is a federal
responsibility, and if you get into formal things
i ke | NSETs, where provincial or municipal police
are formally working with the RCMP -- | think even
maybe M. I nkster or M. Ryneveld nmentioned
t hat -- how could you have this agency reviewthe
work on the INSET, let's say, of the people in the
RCMP, and not the provincial or municipal?

Once they agree to participate in
something that is federal, | think they have
agreed to an oversight on the security and
intelligence operations that they are doing
jointly with the federal police force.

Now, there may be grey areas.

THE COVM SSI ONER: One nore
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coment in answer to this question, Conm ssioner.

MR. RYNEVELD: Yes, if | could
just address two issues.

First of all, the cultural
community, as it were, that you have specifically
asked about, | think it depends fromarea to area.

If I can just give nmy exampl e,
Sout hern Vancouver |sland, where |I live, has about
seven different police forces, municipal police
forces, with a popul ation base of |ess than half a
mllion, with jurisdiction fromstreet to street
al most. There are those who call out for
integration of police services because of the
different | evels of bureaucracy and everything,
but you will find that the cultural institutional
ki nd of approach is, "No, no, no, we are not going
to change anything."

So you have resistance to an
i ntegrated kind of nmore efficient service.

It seenms to me, as an observer,
you woul d have all Kkinds of benefits from
i ntegration because of |evels of bureaucracy,

i nformati on-sharing, and those kinds of things.
So you will find that sometimes it

is self-interest, sometinmes it is small "p"
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political, municipal governments who want to keep
their own force for whatever reason.

| think if you take that sort of
resi stance and apply it to a broader perspective,
you are going to find that there is going to be
cultural resistance of people wanting to zeal ously
guard their own jurisdiction.

But in the integrated forces that

| have seen, where the RCMP are working with major

task forces, | think the cooperation has been
excellent. 1t depends at what |evel we are
tal ki ng about. | think all police officers want

to do the nmost effective job they can, and they
will not |et petty bickering between who is in
charge affect them doing a very good job.

Canadi ans are very wel |l -policed,
in my view, and we are very, very fortunate. |
t hink that where there is a political will and
| eadership between those who integrate these
particul ar conponents, specific particular
conmponents, they are very well-mnaged and t hey
are very effective at what they do.

THE COMM SSI ONER: Next question?

MR. HYPPI A: Rem Hyppi a.

M. Comm ssioner, you preenpted ny
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questi on about oversight versus review. | want to
come back to it.

Listening to the debates al so, |
amtrying to figure out if this new review body or
oversi ght body could do the two things; in sone
cases do oversight and in other cases do review.

When | was working at SIRC at the
time, we had great esoteric debates, because as a
Francophone also, if you | ook the name up SIRC, in
French it is Comté de surveillance, which inplies
nore oversight than d' éxam ne.

I n sonme cases, when we were
di scussing with our coll eagues of CSIS, they were
bendi ng nore for the review side than the
surveillance side. There is confusion in the
termns.

So I think one of the first roles
that you will have to do and the experts will have
todois to clarify the terns.

The second question is in the case
of information-sharing, | think that will be very
i mportant, what type of information is shared
either with police or security intelligence
organi zati ons, especially on Canadi an individuals.

| think one of the roles of the
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Government of Canada is to defend its citizens,
right or wrong in sonme cases, but | think there
shoul d be something built in, in the case that
you share personal information, how this other
government may use it. WIIl it go against the
rights of Canadian citizens?

So I think there could be a
mechani sm an oversight be built in, so that we
are sure that the rights of Canadi ans are
protected, you know, in this case.

The other issue is on the

complaint. | would disagree with M. Borovoy on

i f

separating conpl aints and review, because | think

one of the best efficient case would be that if
revi ew body oversight discovers something, that
could initiate itself a conpl aint agai nst the
agency if there is a real wrongdoi ng.

In some cases, it is only them

havi ng the access that could be able to do that.

So that is a thing maybe t hat
m ght be considered also, if the review board
could have the power to initiate its own
conmpl ai nt .

Thank you.

THE COMM SSI ONER: I think that
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| ast question will come up this afternoon.

On the review or oversight,
woul d be obliged to hear comnments on that, and if
anybody has any comments on whet her the efficacy
jurisdiction, if I can call it that, is part of a
review or oversight mechanism so review being
after the fact, oversight being ongoing.

Anybody? Yes, Professor Farson.

MR. FARSON: | was very careful in
my opening comments not to use either "oversight”
or, I think, "review'. | used the term
"scrutiny"” -- and for good reason. | think the
terms have been abused and m sused.

| think we have to go back to the
ot her issue | raised, which is: MWhat is the
obj ect of the exercise in each instance?

If we are | ooking at efficacy, we
are not sinmply |looking at after-the-fact matters.
We have to | ook ahead. W have to see whether the
resources are in place, whether the capacity is
t here, whether in some instances with regard to
performance, we are | ooking backwards and we are
| ooki ng possi bly forward.

So review, if | now can use that

word, has to happen before and after.
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Oversight -- once again, a | oaded
term A lot of people argue that this is a nasty
Americanism Twenty years ago, it wasn't used in
our | anguage, in the parliamentary sense, that is.
But | think the academ c literature has moved way
ahead now and it is widely used and it is used in
a different sense than it was.

So we shouldn't get caught up with
t hese words. We should be careful, though, to
understand what it is exactly that we are after
and what is our intention.

MR. BOROVOQY: Perhaps a hel pful
way of making the distinction is to say that those
who are doing the scrutiny, if you Iike, should
not be involved in the decision-making about which
the scrutiny is occurring. So whether it is
before or afterwards isn't the critical factor; it
is the fact that they are review ng what somebody
el se has done, not what they have done.

THE COWMM SSI ONER: Professor Wark?

MR. WARK: Just to speak to this
i ssue, there are various ternms that we can end up
with but I think what we are tal king about is
review and | think this is also what Al an means,

rat her than kind of focus on or any involvenment in
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ongoi ng and current operations.

So | take Stuart's point, that one
of the purposes of reviewis to |earn | essons and
to apply those | essons by way of recommendati ons
and advice to future operations and future
resources and the structure of governnment and all
the rest of it.

| think there is really no place
for oversight if it is narrowly defined as an
ability of an agency to scrutinize and be involved
in ongoing operations of the security and
intelligence community. | think that just has no
pur pose what soever.

The review function, on the other
hand, | think is a very inportant one, and it is
not one that is in any sense sinply meant to be
historic. W | ook back at things that have
al ready happened and redress things after the
fact.

The idea behind review, the whole
pur pose of review is to engage in an ongoi ng
process of improving the conpetency of security
intelligence communities, inmproving their
relations with the public in Canada, inproving our

sense in the public at |arge about how this
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function operates and how it could function better
in the future.

So | think reviewis the key to
it, whatever we end up calling it in the end.

THE COMM SSI ONER: Anyone el se?

Next question?

Yes, M. Joseph?

MR. JOSEPH: For the benefit of
t he panel, my nanme is Faisal Joseph, and |I am
nati onal | egal counsel for the Canadian Islamc
Congress and the Association of London Muslinms and
a former provincial and federal Crown attorney.

Two points that | want to make.
One is with respect to the public conplaints
process, and | think it is really inportant for
t hose members around this table and that it is on
the record with respect to the queries that have
come up in the last two days about the process and
| want to deal with a point that M. Inkster made.

| want to give you a factual
situation with respect to the public conmplaints
process.

| have heard the name Shirl ey
Heafy thrown around, and | have a great deal of

respect for Ms Heafy and what she does. When she
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had i ndicated in the press that she was
"concerned"” about the potential abuses with
respect to racial profiling, with respect to
anti-terrorismlegislation and investigations, |
had personally contacted her and asked her to conme
to London, Ontario, which has the highest per
capita of Muslims in the country, to talk to
Muslims, to talk to that conmmunity, about what
role they play in education that | have heard
about, so that people that didn't know, what it is
all about and how to do it.

And | want to tell you what
happened, which was absolutely frightening fromny
perspecti ve.

She canme to speak to what she
t hought was a group of 50 to 100 people, and she
spoke to a group, on a Friday after Juma prayer,
of over a thousand at one Islamc institution.

She came with her staff and she told them about

t he process and how she encouraged themto conme
forward if they felt they had been wrongly dealt
with and had two people on staff, a senior menber,
to take conplaints that day.

Then she made the m st ake of

saying, "Is there anybody in this roomthat feels
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that they have a legitimte grievance or a
conpl ai nt about how t hey have been dealt with by
t he RCMP?"

And to nmy shock, dozens of hands
went up, in one institution in London, Ontario.

Now, this was a surprise to me as
a |l eader in the community, not just as a | awyer.
And i mmedi ately we started, as |eaders in the
community, to convene and tal k about what needed
to be done with respect to this.

Her department arranged -- she
said, "Well, what do you want to do with this?"
We had spoken to at | east two dozen peopl e who
were in that room We took names of people that
had rai sed their hands and spoke to them

One out of 24 people was prepared
to lay a conpl aint.

| amtelling this commttee, this
Comm ssion, that they were afraid for their
famly. And | don't care whether they needed to
be afraid or not. The perception was nore
i mportant than whatever reality there was, and
many of them had reason to be fearful in how they
had been dealt with in the past and how t hey were

approached with respect to giving information.
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So the way that we dealt with it
was that Ms Heafy arranged for us to have a
meeting with the commander of "O' Division,
Freeman Sheppard, and we sat down and wi t hout
gi ving specific names -- although on a couple we
did -- we went through what the conplaints were.

| really think it is inportant to
keep it in this context.

M. Inkster, you know, | am going
totie this in to what he said, and | think the
word he used was "di sturbed"” that a national
organi zati on, CAIR-CAN, had said that Muslins
shoul d not talk to police without the benefit of
t heir counsel. He said he was disturbed or
alarmed by that -- | think that was the word he
used, "al armed".

He shoul d be al armed at why that
advi sory was given out, the reasons that advisory
was given out. In fact, you will know,

Comm ssioner, that with Justice LeSage, he has
done a very thorough review on the public
conplaints situation in Ontario, of which we have
made representations.

That process for many people --

and this has nothing to do with Muslins; that has
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to do with throughout Ontario -- has been seen as
a joke with respect to the current public

conpl aints system People do not have access to
statenments, do not have access to the files when
t hey put a conpl aint against a police officer.
They are not given any of that information. They
are interviewed by a member of that police force
to take the conplaint -- totally unsatisfactory.

And after | have seen the results
of what Justice LeSage said, many of those
recommendati ons, and recommendations for
significant changes, can apply to the federal side
as wel | .

So | encourage you to take a | ook
at that, because it is a real phenonmenon and it is
going to benefit Ontario greatly.

But | think it is very, very
i mportant that we understand with respect to that
conmpl ai nt process and what we are tal king about
here today -- and I amtaking into account
M. Inkster, who | personally |ike, but strongly
di sagree with his comments -- that he shoul d be
nmore al armed as to why those advisories are being
brought out and should remenmber an ol d adage of ny

father which was that trust is not something that
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is to be earned freely but is to be earned
properly.

And that trust is not there with
respect to the Muslimand Arab community of which
| am speaki ng of today.

Thank you.

THE COWMM SSI ONER: Thank you,

M. Joseph.

Does anybody wi sh to respond?

M. Inkster?

MR. | NKSTER: The only comment |
woul d make is of course Faisal is absolutely
right. The problemis why are Arabs and Muslins
not confortable com ng forward?

| just don't feel it is helpful to
prohi bit that open and free communication that one
m ght want to see. And the question is: How do
t he police then and the other authorities work
with the comunity so that they will be
confortable comng forward with hel pful
informati on?

Not if they are under
investigation; that is an entirely different
point, of course. But if they have information

t hat woul d be hel pful to | aw enforcement, how can
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we work with the community so that they are
confortable com ng forward and maki ng t hat
contribution to | aw enforcement through

i nformati on-sharing?

THE COWMM SSI ONER: Thank you.

Prof essor Wark?

MR. WARK: Can | just say briefly
on this, and it may not sound right. But | think
the truth of the matter in part is that there wll
al ways be a problem of a conplaints-driven process
in national security matters, for the very reasons
t hat that problemexists now.

The solution to that, | think, is
t wof ol d.

One is that a review agency has to
have a capacity to do the conplainant's work for
them It has to be able to anticipate the nature
of the kind of popular feeling and concern and
di strust that exists out there in the country.

One of the problenms we have
currently with this, if you like, ear to the
ground capacity is that I think virtually all the
staffing of the review agenci es conprises former
menmbers of the security and intelligence

community, who are not people necessarily to have
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their ear to the ground or any broader expertise
in the area of security and intelligence. They
have a functional experience in this field, and
t here are good reasons for using some of those
peopl e, but they should not have a nmonopoly on
staffing of review agencies. And perhaps we wil
get to that.

There has to be, it seens to ne,
built into the review process some informal
capacity to have an ear to the ground and sonme way
in which that is reflected in the staffing of
t hese agencies in order to make themeffective.

Thank you.

THE COWMM SSI ONER: Thank you.

Yes, Comm ssioner.

MR. RYNEVELD: M. Joseph's
coments | think give further credence to ny
suggestion earlier that a process should not be
solely conplaint-driven. 1In other words, if you
had a situation whereby you don't have a
conmpl ai nant com ng forward nam ng a particul ar
respondent for fear of retribution, even though
t hat may be statutorily prohibited, that
nevertheless that if something is brought to the

attention of an agency such as the Police
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Conpl ai nt Comm ssion Office, and they have the
right to make their own order for investigation
by, say, an external force -- which in British
Col umbia | have that authority to do where |
believe it is in the public interest.

And if in a situation such as
M. Joseph has outlined the comm ssioner would be
of the view that this matter requires to be | ooked
into, in British Columbia our |egislation would
permt that to occur.

So you may want to consi der
whet her or not any agency should have those
expanded powers if they are not just entirely or
solely specific conplaint-driven by a nanmed
conmpl ai nant and a named respondent.

THE COWMM SSI ONER: Thank you.

We will go to the next question
then, M. Neve.

MR. NEVE: Thank you very much,
M. Comm ssioner. M nane is Alex Neve and | am
t he Secretary General of Amesty International
Canada.

| wanted to ask a question about
informati on-sharing, information-sharing in

particular with foreign governments, which clearly
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can and often does have a very critical human
rights dinmension to it.

We absolutely agree that we need
i nformati on-sharing, we need good
informati on-sharing, we need it to be quick, we
need it to be reliable. It plays a critical role
on the human rights front. |Information-sharing
can hel p head off serious human ri ghts abuses,
including acts of terrorism but other serious
viol ations as well, crimes against humanity. Good
informati on-sharing is also a critical means of
identifying and possi bly punishing individuals who
have comm tted serious human rights abuses, which
is acritical component in overcom ng the kind of
impunity that |lies behind human rights abuses.

The flipside, of course, is that
bad or reckless information-sharing can very much
expose individuals, or even entire comunities, to
the risk of serious human rights abuses.

In our view, it is critical that a
review body -- and we certainly do come down on
the side of a review body which would have a broad
overarching functional approach and not an
agency-specific approach -- have a very strong

human ri ghts mandate, including with respect to
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t his question of information-sharing; that we
woul d want to make sure that the review body was
ensuring that security and police agencies in
Canada are goi ng about their business, and very
much including the information-sharing side of
t hings, in ways which are going to maxim ze the
potential for that to be hel ping on the human
rights front and avoiding or at the very | east
m nim zing the possibility that

informati on-sharing will cause human rights
abuses.

Of course, that latter concern is
not theoretical. It is obviously one of the
pieces. It is not the entire piece of the Maher
Arar puzzle, but it is one of the pieces very much
at the centre of this inquiry and we will all | ook
forward to your findings on that front.

It is not only about Maher Arar,

t hough. There is a growi ng number of cases in
Canada with troubling, deeply troubling, and
unresol ved questions as to the possibility of
informati on-sharing on the part of |aw enforcement
and/ or security agencies here may have directly or
indirectly -- lots of unknowns here -- put people

at risk of very serious human rights violations,
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including torture.

So the review body, in our m nd,
woul d have to have that be a central part of what
it is on the | ookout for.

Our concern is that it feels to us
t hat there is not enough clarity in Canadian | aw
and policy as to what are the human rights
obligations that guide the process of
informati on-sharing with foreign governnments. W
don't know what kinds of reference there is to
this in memorandums of understandi ng that Canada
has with foreign agencies. There certainly
doesn't seemto be a lot that is clear about it in
Canadi an | aw.

| guess ny question is: Do people
agree that this review body should play a central
role on the human rights front in ensuring that,
especially when it comes to i ssues outside the
country, that our agencies are acting in ways
whi ch are going to both maxi m ze human rights
protection and m nimze human rights harnf?

But do we at this point in time
have enough clarity in Canadian | aw and policy as
to what those obligations and standards are, such

t hat there woul d be principles against which to
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carry out that review, or do we need some Canadi an
| aw reformas well, a parallel process of very
clearly enumerating the human rights obligations
of | aw enforcenment and security agencies, which
woul d then be subject to review?

THE COWMM SSI ONER: Thank you,
M . Neve.

Who would like to start with that?
This will be our |ast question before |unch.

Pr of essor Bahdi .

MS BAHDI: | would |Iike to quote
Wesl ey Wark and say "yes, of course" in response
to the human rights di mension.

And then | do agree with you al so
t hat there needs to be sonme clarification about
what the standards are and what the measures are.
How we actually get there, | don't know, but I
t hank you for that observation.

THE COWMM SSI ONER: All right.

Anybody else? M. Allmnd and
Prof essor Wark?

MR. ALLMAND: | am also going to
guote Wesl ey, and say "of course"” as well. You
can't separate human rights on the issues that we

are dealing with here. They are necessarily
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connected to it.

But when | | ook at the information
that led to these five security certificates --
all, by the way, Arabs who have been in prison for
over a year, many of them without ever know ng
what they are charged with -- nuch of that
information is the result of, from what |
under stand, sharing and sources, et cetera.

| am convinced in these cases
there is a massive abuse of human rights, of
peopl e being held, not being charged, never
knowi ng -- they claimthey are innocent, that they
have no connecti ons, but they have no chance to
prove it, and they continue to be held. And the
alternative is to send themto countries where
t hey could be tortured or even executed. Serious
matters.

THE COWVM SSI ONER: Professor Wark,
| ast comment before |unch.

MR. WARK: Of course. Two things,
but very quickly.

One is that you can be taken by
surprise in terms of the human rights di mension of
intelligence-sharing.

Canadi an intelligence-sharing
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functions in a series of concentric circles. At
the very heart of it is an old intelligence
alliance -- do | get to enter this acronymfor the
first time in the record -- called UKUSA, which
dates back to the Second World War and | i nks us
with the United States, Great Britain, Australia
and New Zeal and. That is the heart of our
intelligence-sharing arrangenment.

We are so famliar with that
arrangenment that we don't concern ourselves too
much about human rights abuses in the massive
i nformati onal exchanges that go on there. That
may have been a contributing factor in the Arar
affair.

There is the other issue, which is
t hat beyond that inner circle there are the many
concentric circles out fromthere in which we have
built various kinds of arrangements with foreign
governments to share intelligence on various
matters.

| think that there is a
recognition that those relationships have to be
exercised with caution. |t comes down to a
probl em however, of know edge.

The Canadi an governnent's
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knowl edge in the intelligence field of the
internal security practices and the intelligence
structures of a whole range of foreign governnents
is, frankly, limted. Wy is it |limted? Because
prior to September 11th we didn't pay too nuch
attention to this, and prior to Septenber 11th we
didn't have much of a foreign intelligence
capacity.

| think one of the things we have
to do is pay much nore attention to our capacity
to understand the internal security arrangenments
of countries that we have entered into
arrangenments with, and I would frankly advocate --
this could be a role for the review commttee --
that it help to create sonmething simlar to the
St ate Departnment's annual review of gl obal
terrorismand security. | mean, we need a kind of
formal public assessment of the global situation
in this regard as a formof test against which
these intelligence-sharing arrangenments operate.

Thank you.

THE COWMM SSI ONER: Thank you.

M. Farson.

MR. FARSON: Just a short point.

If I could just take up on one of the things that
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Wesl|l ey said earlier on, that has to do with what
has been in the reports of review bodies to date.

| don't recall this issue ever
com ng up in any significant way by SIRC, for
example. | would have thought that this is
sonmet hi ng that over the years we should have had
some nore forthcom ng informati on and should have
had some detailed scrutiny on these matters and
seen the connectivity.

THE COMM SSI ONER: Thank you very
much. That will conplete our morning session.

We will take a break for an hour
and resume at 1: 30.

The three questions this afternoon
| think get down nmore to the nitty-gritty of sone
of the specific powers, how review proceedi ngs
woul d be initiated and how the revi ew body m ght
be constituted, how it would relate to other
bodi es, including the |egislative conmttees. So
| think it will be a good session.

We will see you back here at 1:30.
--- Upon recessing at 12:34 p.m /

Suspension a 12 h 34
--- Upon resumng at 1:30 p.m /

reprise a 13 h 30
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THE COWMM SSI ONER: We wi |l get
under way again, then, and turn to the fourth
question, which is: How should the review body be
able to initiate a review?

Then there are a nunmber of
choices: Conplaint; own nmotion investigations;

i nspections; referral fromthe Executive,
Legi sl ature or other review body.

As | said earlier, typically the
review of police in Canada at |east is triggered
by a conmpl ain by outsiders, or indeed | guess we
have heard in some circunstances by the Agency
itself.

The question is: |s a conmplaint-
based system sufficient for national security?

| guess what that says, to put it
anot her way, is: Should there need to be a
specific incident or series of incidents in order
to trigger the review, the inspection, the audit,
what ever we want to call it, or should the body
itself just have a broader jurisdiction to
instigate a review and investigation, et cetera,
absent something that could give rise to a
compl ai nt ?

So there is the point that you can
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say: Well, okay, a conplainant may not be willing
to prosecute or bring forth a conplaint, the
review body acting on that incident could do it
itself. But | think this question goes beyond
that an it says: Do you even need a specific
conmpl ai nt of any sort or should there be a broader
review power ?

We will start with Professor
Bahdi .

MS BAHDI : Thank you.

Il will start by first of all
addressi ng whet her there should be an individual
or a group-based external conpl aint mechanism |
t hink my answer to that is yes.

Here | envision, just as
Comm ssi oner O Connor said, an individual or a
group com ng forward and sayi ng sonmet hi ng happened
t hat was wrong and we would |Iike the body to
scrutinize it.

But | think my "yes" is
conditioned on the question of what sort of
remedi al powers would this review body have.

Woul d it have the power to give renedies for the
i ndi vidual s such as an apol ogy, conmpensation, or

sonme sort of vindication for the individual.
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Ot herwi se, I'mnot sure that there
woul d be sufficient incentives for individuals to
come forward, given that they would be putting
their lives really under public scrutiny, and
given the kinds of energy -- here | amthinking of
what Maher Arar has told us about the kind of
energy that it has taken himto come forward, but
also on a |l ess dramatic | evel, the kind of energy
of those who go through the human rights conpl ai nt
systemtal k about need to expend in order to go
t hrough the system

But | think an individual
conpl aint process is inportant for the system in
part because sonmetinmes that is the only way that
informati on m ght be reveal ed about certain
practices. 1t is the only way that certain
practices m ght come to |ight.

It is also inmportant for the
i ndi vidual as a matter of access to justice. It
m ght be the only place for themto go to get a
remedy.

The benefit also, | think, of
havi ng a conpl ai nant come forward, or creating
avenues for conplainants to come forward, is just

very sinmply that if they come forward you can be
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relatively assured that they will cooperate with
t he investigation and that the information that
t hey have will be made avail able to the
i nvesti gators.

But | think we heard yesterday,
and M. Joseph before lunch, with his usual
el oquence, rem nded us of why a conpl ai nt-based
system woul d be i nappropriate and i nadequate on
its own in this context, and that is that there is
fear and uncertainty in the communities, the urban
Musl i m communities who feel thenselves nost
affected by anti-terrorismmeasures.

We di scussed this exanple
yesterday so | apol ogize for those who have
al ready heard it, but perhaps for the benefit of
t hose who weren't here yesterday, |let me just give
an exanpl e of how the fear m ght play itself out.

Let's assune that an individual is
bei ng i nvestigated by the RCMP, or even just
contacted by the RCMP for information and
somet hi ng happens that is inappropriate in the
course of this contact. The individual who has
been contacted may nonet hel ess be reluctant to
conmplain. One of the reasons for that is because

t hey very sinply don't want others to know t hat
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this contact has been made by the RCMP. They
don't want their neighbours or their friends to
know t hat they have been approached, because they
don't want to be ostracized by their nei ghbours or
by their friends or term nated by their enpl oyers.

One of the things that we tal ked
about yesterday was that the fear that they wil
be ostracized is a perfectly rational one. 1In
fact, the anti-terrorismlegislation itself sets
out association as a reason to consider whet her
someone i s engaged in terrorist activity.

So individuals, neighbours,
friends, enmployers m ght not want to associ ate
wi th somebody who is under investigation, because
they themsel ves fear that they will then come
under investigation.

So a conpl ai nts-driven system |
think on its own, is inadequate and inappropriate
and it has to be augnented by the power to | aunch
an investigation. |In other words, the review body
has to have the power to | aunch its own
i nvesti gation.

Here | am consci ous of ny
term nology and | wish | had the time to rewrite

this. Any time | say "review' or "investigation”
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| would like to really inply scrutiny.

But the investigation m ght be
focused on what has happened in a particul ar case
or group of cases.

One vexing problem here -- and
this is an issue that comes up in different
contexts. | would be very interested to hear,
Comm ssi oner, how you deal with this issue -- is:
What do you do if you don't have the consent of
t he i ndividual s?

But | think the value of allow ng
t he review body to launch its own investigation is
then it can | ook at system c concerns. These
again are some of the issues that came to |ight
yesterday and that we di scussed yesterday. Let ne
just give sone brief exanples of what some
system c concerns m ght be.

One, a report that comes to |ight
about decision-making with the RCMP or security
services that suggests that the deci sion-making
m ght be tainted by stereotypes.

Two, very closely |linked, but some
evi dence i s brought forward of some w despread
m sunder st andi ng of cultural norms or newcomer

practices.
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Yest erday an exanpl e was given
that it is actually very comon within newcomer
communi ties, and the Arab culture and Muslim
culture, to do things like co-signing a | ease on
behal f of someone who you m ght not know because
it is just a part of the process of assisting
newcomers to settle. So if there is sonme
m sunder st andi ng of how to interpret those kinds
of acts, and evidence that there is sonme
m sunder st andi ng of that, it would be useful to
have a system c investigation.

The objective of |aunching a
system c investigation would be to reconmend
system c change rather than to necessarily give an
i ndi vi dual remedy. Of course here the value is
that it doesn't require individuals to come
forward.

So | haven't fully thought through
the i ssue that we were tal king about earlier as to
whet her these two things should be done by the
same body or whether they need to be divided and
undertaken by different bodies, but | think ny
initial inclination is to say that they should be
undertaken by the same body because that way an

anal ysi s of individual conplaints can be nore
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readily exam ned and m ght |ead to an
under st andi ng of the kinds of system c conpl aints
that m ght be -- sorry, system c investigations

t hat m ght be undertaken.

But at this point I have to maybe
stop and confess that | have some uncertainty
about nmy recommendation, or at |east a question
about nmy recomendati on that there should be an
i ndi vi dual conpl ai nts mechani sm and t hat
uncertainty relates to the question of: How woul d
such a conpl aints mechanismrelate to the current
| egi slative schemes? I n particular, who would
have the right to | aunch a conpl ai nt?

Woul d sonmebody whose case is
before the courts for exanple in some capacity
have the right to | aunch a conpl ai nt?

Here what | amthinking about is
sonmebody who has had a security certificate, for
exanpl e, issued against them would they have the
right to launch a conplaint or to ask that the
manner in which they were treated by the RCMP, or
sonme ot her body, be | ooked at or scrutinized.

On sone level | think the
i mmedi ate reaction m ght be to say no, because a

Federal Court judge has already reviewed the case
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under the I mm gration and Refugee Protection Act.
But the judge's decision under that piece of
legislation is limted to the question of whether
the security certificate is reasonable, and it
doesn't necessarily require an assessment of the
manner in which that investigation was conduct ed,
but only a determ nati on of reasonabl eness, as
have said. Often these will amount to the same

t hi ng, but not al ways.

So on the one hand, on the other
hand, is what | would Iike to close off with.

If we do allow individuals who are
currently before the courts to file conplaints
with the review body, we have to worry that the
whol e courtroom process woul d be under m ned.

There are other concerns, too, that we have

al ready rai sed about taxing security agenci es and
requiring themto respond to a number of different
oversi ght mechani sm

But of course if we don't allow a
concurrent type of review, then those who m ght
need the review the nmost m ght be the ones who are
deprived of it. That in the end, if we are
concerned about access to justice for individuals,

| think is a concern for the way we go about
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t hi nki ng about the kinds of powers that this body
woul d have.

| will leave it there.

THE COWMM SSI ONER: Thank you.

Comm ssi oner Boniface...?

MS BONI FACE: Let nme just deal
with some general aspects first and then I wil
zero in, not necessarily followi ng the question or
the steps as you have them

| think, first, that the conmpl ai nt
systemthat is driven on individuals, fromwhat we
are hearing around the table, that is currently in
pl ace, is argued that it is not neeting the needs
of this.

| had some conversation at |unch
and | was sonmewhat confused by whether it is the
capacity of the unit or the legislative framework
for the Comm ssion. So fromthe Conm ssion's
perspective on a conplaint base it would be worth
havi ng that know edge in terns of is it a
| egislative limtation, is it a resource
[imtation or what is it that makes that nore or
| ess effective on these sorts of issues. The
paper didn't give me that clarity.

On the second point, | think in
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| ooki ng at vari ous agencies involved in this, one
of the things you may wish to think about is the
notion of a single gateway for all conplaints. So
if I just deal with it in the conplaint structure.
| amresponding really to earlier
coments that nmy coll eague made around the number
of bodi es and how do people figure out where they
go. |If you compound that by municipal, provincial
and federal, then it is conplicated all over
agai n.

So perhaps there is a mechani sm of
a single gateway that then deflects it to the
appropri ate pl ace.

Using it froma conpl ai nt
perspective, it would concern me -- and | put sonme
t hought to it -- the capacity of an individual
agency to deal with everything from national
security conplaints to an officer who was rude to
me on the side of the road in the Yukon, how do
you create a capacity to deal with the breadth and
depth of those sort of issues. So I think one
needs to really think about that when you decide
what woul d be the mandate if indeed this is the
process you take.

On the own motion investigation or
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any investigative capacity, conpetence is a
significant issue. | raise this with the
experience and with tremendous respect to where
t he Special I nvestigations Unit in Ontario has
come to, but in the early days, in some of the
structural, both in structure and fundi ng and
suspect in the legislative framework of the day,
struggled significantly to find its way.

That raised significant concerns
for people who were subjected to their
i nvestigations, particularly police officers.

| think by their own sense where
they are today, and that is fromthe police
community perspective, is very different than they
were when they started out and | think that
credibility, whatever, would need to be there.

| tend to really see nmy coll eague
M. Borovoy's coments around audit and audit
capacity as sonething that would be worth I ooking
at, but | would ask you to ook at it fromthis
perspecti ve.

|f you have some capacity to do
audit, the opportunity to marry it w th whatever
managenment systens are in place within agencies

that are subject to their own internal audit
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processes, external audit, these things all need
to be married together because one of the great
benefits of audits that are done, or organizations
t hat are subject to audit, however painful they
may be, is that they are a | earning process for
movi ng ahead.

So if that is one of the roles or
the role -- which | favour -- of sonme sort of
review, | think that is the benefit, but with
recognition that there are mechanisnms in place, in
the RCMP | suspect and ot her agencies, today that
one could help develop the policy and procedure
t hrough those recommendati ons of an audit process.

On the executive and parliamentary
i nvol vement, while | will confess not to have
great know edge of this, | would only say that one
must ensure that you not confuse the notion of
police i ndependence with these issues in ternms of
direct and such like. So I don't know how
invasive -- or how directive that may be, but
there is, in my view, as you work your way through
this, a great deal of the Canadi ani sm of police
i ndependence is a very inmportant piece for our
soci ety.

On the accountability framework
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and how it may work, the one question | asked
nyself -- and | heard it earlier today -- who
oversees the overseers? | think this is always a
question that whether you sit in the academ c
worl d or you sit subject to the overseer | think
it is a question that you may want to turn your
mnd to as you work through those issues as well.

There are so many mechani sns of
ot her aspects, the courts, obviously the other
aspects that all police agencies are subjected to,
the RCMP are subjected to as well, that | amjust
asking both for clarity and the thinking on how it
affects individual officers going back to
M. Inkster's coments, is they have to know with
clarity who they respond to and when and how t hat
wor ks and how it interacts with everything el se.

You have a conpl ex issue before
you, Comm ssi oner.

THE COWMM SSI ONER: Thank you,
Comm ssi oner.

M . Borovoy...?

MR. BOROVOY: Well, | will start
with this: It is critical, it is crucial that the
body, that |I amtal king about anyway, have a power

of self-generated audit and inspection, not one
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bit dependent upon the filing of any conpl aints.

There have been many allusions to
how i nti m dated people are about filing
conmpl aints. There have been some allusions to the
surreptitious nature of a | ot of current activity
in the national security field such that those
being victim zed by it don't know about it and
aren't in a position to file conplaints.

There i s anot her one that
continues to haunt me, in any event, that is, it
is the preventive mandate that the Canadi an
government has given to the RCMP on the issue of
nati onal security.

Anne McLel |l an a number of years
ago was quoted as saying: It is too late if the
terrorists are even allowed to get on that plane.
You have to stop them you have to disable them

So there have to be, or at | east
there are bound to be pressures to engage in sone
ki nd of countering tactics. | amusing the
| anguage that | grew up on a number of years ago.
They have to be able to counter them

The nice question is: What are
they doing to do that? | don't anticipate anybody

com ng and giving a public lecture on the tactics
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t hey are using, but one problem does rather bother
me, and that is how nuch are they resorting to
tactics outside of crimnal investigation for
t hese purposes?
| brought something with nme. |
pi cked this up in one of the background papers.
One of themis the brief of the Comm ssion. It is
the RCMP itself. They say:
"The fact is that al
nati onal security rel ated
i nvestigations are
undertaking with the
obj ective of crim nal
prosecution.” (As read)
And they tal k about the other
i nstances as rare.
Then | read the comments of Deputy
Comm ssi oner Loeppky, | think his nane is:
"I think that our primary
role in society is to
preserve the peace and to
prevent crime before it
begins. It is only as a | ast
resort that we end up doing

crimnal investigations
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| eading ultimately to
prosecution.” (As read)

| aminpelled to be cute and say,
"Woul d the real RCVMP pl ease stand up”

It is hard to know. Maybe there
is some ultra sophisticated way of reconciling
t hose two notions, | don't know.

What | do remember -- and of
course one can only look at history to help it
guide us -- is that when the RCMP was under this
ki nd of pressure a long tinme ago in the wake of
the FLQ crisis, they resorted to countering
tactics that were highly dubious -- which is al
now part of the public record -- both dubi ous
tactics fromthe standpoint of the disruptions
they visited on some of these groups, and dubi ous
in the selection of targets.

| al ways think of two of them one
where you had the Waffle faction of the New
Denmocratic Party, a denmocratic organization; you
had the Trotskyists, not a denmocratic
organi zation, but | was always inpelled to | ecture
t he RCMP on grasping the distinction between a
threat to the State and a pain in the ass. That

was one that seemed to evade themin those days.
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--- Laughter

MR. BOROVOY: All of which of
course one hopes that those bad days are behind
us. But we know that they are under pressure in
this respect and peopl e under pressure often take
shortcuts that they shouldn't be taking. W are
tal ki ng about, in the main, secret, surreptitious
activity, all of which shores up the need for the
power of self-generated audit and inspection. |
will deal with the powers and the restraints on
t hose powers in the next segment.

THE COWMM SSI ONER: The next
question. Okay.

Just as | open it up for comments
by the other panellists on this question, |let ne
al so include a comment on what Professor Bahdi
sai d about the matter of tim ng.

So that whether it is initiated, a
review, an investigation, whatever we call it,
initiated by a specific complaint or it is a self-
generated review by the review body itself, how
shoul d that interact with the investigations that
constitute the subject matter of the conpl aint or
the review? |If it is a conplaint or review

process that is going to go on at the same time as
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t he investigation continues, do we encounter
problems with the notion of police independence
and are there problenms should that matter proceed
to prosecution?

Unlike a security intelligence
investigation, this could result in a prosecution.
|f the review agency is, at the same time as the
investigation carries forward, conducting a
review, are we going to run into difficulties when
the matter goes to trial with disclosure of what
the review agency di scovered, and so on?

My question sort of presents the
difficulties with it.

| should tell you, for those who
didn't see it, Ms. Nuala O Loan, who is the
Pol i ce Onmbudsman for Northern Ireland, spoke at
| engt h about this and they carry out concurrent
investigati ons. The Ombudsman, she has actually
police powers, in some circunstances can arrest,
and search and seizure, and so on. She thought
that it was entirely viable but one had to be
cauti ous.

So my question on this is: Is
there an issue with respect to timng and, if so,

if there are problenms how woul d one address thenf?
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| open it to the floor.

Comm ssi oner...?

MR. RYNEVELD: M. Comm ssioner, |
t hink my views about whether it should be a
conmpl ai nt only process or something el se has
al ready been stated so | won't waste time on that.

But | would like, if I may, to
respond to a couple of questions that | understood
came from Professor Bahdi about what do you do if
there is no consent of an individual. [If | mght
just address that?

| think that an oversight body has
to performa balancing act. On the one hand,
t here has to be confidence by the public in the
conmpl ai nt process, but by the same token in order
for this to work effectively, you have to earn the
trust of the police being overseen that they are
going to be treated fairly in the process.

| think that pretty much all
bodi es who revi ew conpl ai nts recogni ze that there
are sonme who are going to have frivol ous or
vexati ous conplaints. There has to be a
recognition that some conpl aints are not al ways
properly notivated by best interests. So you have

to provide that bal ance.
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So you have to be careful. You
have to try to attenmpt to determ ne, ab initio as
it were, whether or not the conplaint is sonmething
t hat needs to be followed up on even if the
conpl ai nant is not prepared to identify
t hemsel ves.

| think you have to make a
di stinction as well between whether this is an
anonymous conplaint, i.e. you don't know who is
maki ng the conmplaint, or it is a confidential
complaint. A confidential conplaint I think there
can be steps taken, and we have done that, provide
off-site locations to interview the person so as
to guard against friends and famly finding out
t hat they are providing this information.

You can protect privacy or third
party interests in any reporting, and | believe
there are some practical steps that can be taken
in order to encourage people with legitimte
conplaints to come forward and have them act ed
upon wi t hout necessarily exposing themto the
risks of either retaliation by the police that
t hey are worried about or ostracization by their
friends and famly.

The second thing that I m ght
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just quickly mention is that again a review body

has to guard agai nst what m ght a complaint with

respect to an at

tenpted plea bargain situation. |

think you raised it in the context of accused

persons who -- or sonmebody raised the i ssue about

accused persons

conpl ai nts.

who m ght be com ng forward with

You have to guard against the

conplaint arising as a result of being charged

with a crim nal

of fence and then saying: Well, |

will drop my charge against the police officer if

you will drop the charge against me. You have to

guard agai nst those kinds of things and I think

they are often i

n the hands of Crown counsel who

m ght be the one who receives the bargain, as it

were, put forward by counsel for the accused.

conpl ai nts, but

bei ng wi t hdr awn.

We do permt withdrawal of
we al ways | ook behi nd why they are

In other words, if there is

duress or if there is a trade-off, we do | ook

behind the withdrawal rather than just "I don't

want to go ahead with this conplaint.” That would

be the easy thing to do, but we check behind to

see why the conplaint is being withdrawn and if it

is legitimte.
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So those are just two things that
| think I will point out to you, that there can be
practical steps taken to safeguard, to pronote the
appropriate investigation of legitimate
conpl ai nts.

Thank you.

THE COWMM SSI ONER: Thank you.

Ot her comments? Yes, M. All mand.

MR. ALLMAND: Well, | think it is
very inmportant that this review body or this SIRC-
pl us has the ability to do the system c review
based on perhaps a number of conplaints of a
simlar nature.

On anot her day before this
Comm ssion we were arguing that the Comm ssion
should I ook into the possibility that there may be
a pattern, that Arar is not a single case where a
m st ake was made, maybe that there was a
possibility that a pattern was bei ng devel oped
with a plan, some place in the Canadi an gover nment
or el sewhere, and that that should be | ooked into.

| note, Comm ssioner, that you
have appointed a Special |Investigator, Stephen
Toope, and we had recommended somet hing |ike that,

but | can see this happening here. Person A makes
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an i ndividual conplaint on a subject. Two nmonths
| ater "B" comes al ong and nmakes sonmewhat a sim | ar
type of thing, then "C'. Then it would seemto ne
that if this review agency is operating properly

t hose responsi ble m ght say, "Well, maybe there is
a system c problem here that needs to -- we have
to look at in a broader picture."

That is why | would |ike, even
t hough you m ght have two chanbers or whatever,
one to deal with conmplaints and one with overal
audits, | think there has to be a coordination
t here because there could be -- | think in
guestions of enploynment equity and so on in the
Canadi an Human Ri ghts Comm ssion, after so many
they | ook for system c issues there too.

Anyway, | really believe that the
one mght flow fromthe other and there has to be
a capacity to do both.

THE COWMM SSI ONER: Thank you.

Prof essor Farson...?

MR. FARSON: | just would like to
say a couple of things about the distinction
bet ween "abl e" and "required to" revi ew somet hi ng.
| think the body should be able to initiate its

investigations, but it also should be required to
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do certain things.

M. Allmand this morning described
a number of reviews that the body m ght do. We
m ght al so add coordi nation of intelligence to
t hat requirement fromtime to tinme.

So | think there is a distinction
between the ability to investigate and the
requi rement to investigate.

The requirement mght, in some
instances, also take into consideration the need
to do certain types of investigation in
conjunction with other bodies, for exanple the
Audi t or General of Canada.

My | ast point, | have raised the
i ssue of whistleblowers before and it seens to me
t hat people who are constrained by the Security of
| nformati on Act don't have anywhere really to go
in the public interest. It seens to me that this
woul d be a useful place to have sone capacity to
do exactly that.

THE COMM SSI ONER: Okay. Anybody
on the timng issue? Should reviews await the
conmpl etion of matters under investigation or can
t hey be started during the course of it?

M. Inkster...?
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MR. I NKSTER: On the one hand,
one can recognize the merits of them going al ong
coincidentally. M suspicion is, though, and I
have had the experience, where investigations were
bei ng done agai nst an i ndi vidual who may have
m sbehaved within a | aw enforcement agency and a
crimnal investigation going on about the thing he
or she was investigating that the court said,

"You will stop your review until the court case
is done."

So the question may be moot, the
court would say you just cannot proceed
coincidentally and that is that.

THE COWMM SSI ONER: One of the
t hi ngs people say in national security is the
investigations tend to be, | guess, |ike organized
crime, some of themtend to be years and years and
so that there is a concern about waiting.

Yes, Comm ssioner...?

MR. RYNEVELD: I'msorry, | don't
wi sh to nonopolize this topic but now | want to
respond specifically to the question you have
rai sed about timng. | can give you an exanple
out of our own jurisdiction.

As many of the people here m ght
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be aware even though it is a British Col unbi a
matter, the Picton trial of the m ssing 21 or sonme
odd bodies that were found on a pig farmin
British Colunmbia, there is also a concurrent
conpl ai nt agai nst menbers of the Vancouver police
and the RCWVP for either neglect of duty or not
acting quickly enough on informati on. So that has
come to my office.

The bottom | ine about that is, |
had to make a deci si on about whether or not to
start that investigation in the conplaint. | have
decided to defer it. So this is a specific answer
to your question about tim ng.

| think that crim nal matters have
to take paramountcy, and ny concern was that if we
start to do an investigation, interview ng
i ndi viduals, finding police statements, victim
statenments, et cetera, et cetera, we could raise
all kinds of problems in terms of disclosure. W
m ght be getting information that the Crown
doesn't have, or if the Crown doesn't have it they
can't disclose to the defence. There could be al
ki nds of problenms that m ght adversely inpact on
the trial itself.

| have made the call, rightly
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or wongly but | take responsibility for it, that
the timng of the matter will have to wait until
after verdict.

THE COWMM SSI ONER: Let me just ask
you in response to that, given that national
security investigations often don't mature into
prosecution -- | mean one hears a | ot of nunbers
but a | ot of themdon't, for good reason, it is
i ntended, the primary goal is prevention and
di sruption it is said in many cases.

Is it a feasible regime where a
review, as a result of a conplaint or otherw se,
could relate to an investigation, but if a
prosecution was commenced then at that point a
decision like the one you have made coul d be
consi dered, or would the harm be done al ready?

MR. RYNEVELD: That depends. |If
it doesn't go to prosecution you don't have the
probl em

THE COWMM SSI ONER: There is no
probl em

MR. RYNEVELD: Absolutely. But
you don't know when you | aunch an investigation
where it is going.

THE COWMM SSI ONER: That's right.

StenoTran



© o0 N o o -~ wWw N P

N N N N N N P B R R R R R R R
ag A W N P O O 00 N oo 0o »dM W N - O

196

MR. RYNEVELD: Once you have
collected information, which if it is a national
security issue cannot then be disclosed, for
what ever national security interest there may be,
you m ght find yourself in the same position that
| referred to earlier where we got the
confidential information froma referring body,
whi ch was i nformation and not evidence, but we
have it and without it you can't prove your case,
you m ght have to withdraw that count in the
indi ctment or the indictment all together.

So | think there are some
probl ems, yet there are certain aspects of an
i nvestigation which may not impact on a potenti al
prosecution. In other words, it could be things
t hat you can concurrently investigate if your best
guess is that it will not inmpact on the
prosecution.

But in this particular case,
they are so intertwined that | don't want to run
the risk because I think the crimnal prosecution
has to be paramount. That is nmy view, rightly
or wrongly.

THE COVM SSI ONER: I can

under st and t hat.
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M. All mand, Professor Wark and
t hen Professor Farson.

MR. ALLMAND: But there are other
types of cases that may take place. There could
be cases before the Federal Court on deportations
under the Imm gration Act. | go back to the
securities certificates. W have had people now
hel d wi t hout charges where there is an attenpt to
deport to countries where they claimthey will be
tortured or killed even, executed. It would seem
to me that these people should have the right,
under what we are proposing, to have the super
SI RC, or whatever, | ook at whether the information
in the security certificate is reliable
informati on or hearsay or faulty or whatever, even
t hough that case is pending, but it is not a
crimnal type of case.

THE COMM SSI ONER: Thank you
very much

Prof essor Wark...?

MR. WARK: |'mnot sure |I'm
gqualified really to tal k about this issue, but it
seens to me that perhaps we are drifting away
slightly fromwhat is bound to be the main onus of

the work of a review commttee, that is that its
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mai n j ob, and nost of its resources and time, will
be devoted to a system c retrospective revi ew on
an annual basis of the performance of the security
and intelligence community.

It seens to me that at the same
time this review body has to have the capacity to
[ aunch investigations as a result of conpl aints,
| aunch own notion investigations, respond to
breaki ng devel opments that seemto be critical for
nati onal security issues and to have generated
public interest.

Perhaps it is too comonsensi cal,
but it seens to me that the matter would have to
be left to the discretion of the | eadership of the
review agency as to whether it was a good and
prudential idea to | aunch a concurrent
investigation into sonmething that may be an
ongoi ng operational matter or may be an ongoi ng
prosecutorial matter.

The specific case that cones to
mnd is Air Indiain this field where the Security
Intelligence Review Commttee eventually, after a
number of years, put together, | would say a very
comendabl e sophi sticated report on some of the

probl enms surrounding intelligence gathering and
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cooperati on between the security and | aw
enforcement agencies that | think was a very
i mportant piece of work to do.

There was a | ong delay there. The
guestion m ght be: Why such a |ong delay? When
it eventually was conpl eted and made public, it
doesn't seemto have had any adversarial inpact on
the crim nal prosecution process itself.

So I would have said that as a
commonsense matter discretion would be the order
of the day, but the possibility of |launching such
t hi ngs woul d al ways have to be part of the remt
of the review body.

THE COMM SSI ONER: Prof essor
Farson...?

MR. FARSON: | would like to draw
a distinction between related investigations and
parallel investigations. | don't think anybody
wants to i npede a crim nal prosecution, but there
may be instances where you want to have some form
of policy investigation. |'mthinking of the
Locker by bonmbi ng and what the Americans did was to
have a Comm ssion of Inquiry into airline safety
and there was at the same time a crim nal

i nvestigati on ongoing for several years. If ny
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menmory is correct, | don't believe that in that

instance there was anything that came out of the
American President's Comm ssion. | don't think
t hat i npeded the crim nal prosecution.

So we have to be careful, | think,
bet ween a parallel investigation and an
investigation that is related. | think in sone
instances Wesley is quite correct in tal king about
Air India in this. W mght have successfully had
policy investigations a long time ago and per haps
advanced airport and airline security way before
9/11 on the international scale.

THE COWMM SSI ONER: Let nme just ask
a | ast question under this topic 4.

"SI RC can be tasked by the

M nister to provide speci al
reports concerning any matter
that relates to the
performance or the duties or
functions of CSIS."

So the M nister can be a
triggering thing.

"The CSE Comm ssioner can be
aut hori zed by the Governor in

Council to carry out
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assignments and activities
related to its mandate.

The question then arises: Should
a review body, the one that is being discussed
here, should it be triggered into action by
M ni ster or by the Governor in Council, the
Executive, and so on?

The difficulty -- Comm ssioner
Boni face you will think of this -- is that we are
t al ki ng about now triggering a review of a | aw
enforcement agency so that it i mmedi ately engages
t he notion of police independence. | guess one of
t he prospects would be you would have the RCWVP
carrying out an investigation and all of a sudden
it has the chilling effect of its review body
being directed by the Executive or the M nister
to review.

But that is the question: Is
t here --

MR. BOROVOY: | think there is a
t endency to pay excessive homage to the notion
that the police nust be alnmost a | aw unto
t hemsel ves. \When you tal k about i ndependence,
that is what you start to mean when you | ook at

its application in various circunmstances.
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| for one don't think it is a sin
to have the government say, "I want some of this
| aw enforcement activity | ooked at and we have an
agency to look at it and let themreport on it."

In fact, | would think that is a
way of pronoting police accountability. | think
there is far too nuch of a taboo around the idea
of being able to say something and do somet hi ng
about police investigative discretion.

THE COMM SSI ONER: Okay. Anybody
el se on that subject?

Yes, okay.

MR. WARK: Just to respond not
with regard to Alan's coments but just with
regard to your question.

| think the ideal circunstance
woul d be to | eave options open. | would be
slightly reluctant to see a broader review agency
in a circumstance in which it would be conpelled
necessarily to meet Cabinet M nisters requests for
investigations. | think that it should retain the
right to choose to either accept such a task or
refuse it.

But | think we have to face

practical considerations, that is if a Cabinet
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M ni ster or the government or Cabinet in general
comes al ong and says, "We need an inquiry into
"X'", then it is either going to be done by the
review body or it is going to be done by an
out si de agency. That would be another context for
t he review agency itself deciding what woul d be
best, it seens to ne.

But I wouldn't like to see it
tasked by a Mnister in the sense that SIRC can be

tasked by a M nister but for that option to be

avai |l abl e.

THE COWMM SSI ONER: Okay. Yes,
M. Inkster.

MR. | NKSTER: Thank you. Just in
summary around this question, | think that I am
not in a position to speak for all |aw enforcement

professionals, and | don't presume to do so, but I
can't help but think, know ng the | eadership of

| aw enforcement in Canada, that a process whereby
probl ems, whether they be system c, one-off
conmpl ai nts about the behavi our of one particul ar

i ndi vi dual, conplaints related to a particular
incident, get reviewed where there is
justification for that review. | can't think of

any | aw enforcenment professional in Canada who
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woul d di sagree with that proposition.

THE COVM SSI ONER: Ri ght .

MR. | NKSTER: Second, | think the
i ssue around that, however, is that there nmust be
sonme applied judgment that the reviewis
justified, that it is not frivolous, that police
officers are not being reviewed or investigated
i nappropriately or in some frivol ous way. So
there needs to be a conpelling test within the
body to ensure that in fact that is the case.

THE COWMM SSI ONER:  Yes.

MR. | NKSTER: In terms of the
parall el investigations, my suspicion is at the
end of the day one will need to have the option of
doing that. One of the pieces of judgment that
needs to go into exercising that option is: [If |
am i nvestigating Norman | nkster, who was the key
i nvestigator on that crim nal investigation, and
we are now i nvestigating his behaviour, don't
think for a mnute it isn't going to change ny
attitudes about who |I'm going to protect under
t hose circunstances.

So the question needs to be asked
of the -- |1 think you could | eave the option open,

but the question needs to be asked: WII it
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enhance or interfere with the outcome of this very
i mportant crimnal investigation? As the
Comm ssioner referred to, you | eave that judgnment
to the person who is responsible for it and go
forward, but having the option available |I don't
think is troubl esone.

THE COMM SSI ONER: Ri ght .

MR. BOROVOY: | have to tell you
t hat Inkster is getting better all the tinme.

THE COWMM SSI ONER: That's right.
Is this the third time in your long history
t oget her ?
--- Laughter

MR. BOROVQY: | gotta call them
like | see them

THE COMM SSI ONER: M. Allmand...?

MR. ALLMAND: | agree with Alan
Borovoy that you can push this independence of the
police too far.

| have here before me an article
which is a report on the problems that the Clinton

adm ni stration had with the FBI in the invasi on of

t he Waco, Texas where 81 people were killed. It
seems that -- | amjust quoting here a bit.
It says:
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"The Clinton team believes
that the FBI's position that
it is above politics is a
gui se that allows it to avoid
accountability.™
| n other words, you can go too far
in allow ng police forces -- | mean, | agree with
M. Inkster that you have to draw the |ine where
you can and where you can't, but | don't think we
can be so open in allow ng police forces to al nost
do anything on the basis of being above politics
or being independent. Sometimes there has been,
in some cases, a tendency to do that.
THE COMM SSI ONER: A | ast comment
on this question?
Prof essor Farson...?
MR. FARSON: If | remenber my CSIS
Act properly, | think the wording with regard to
the Mnister's tasking, or possible tasking of
SIRCis "my request”. So there is discretion, |
woul d suggest to you, if | amcorrect, on SIRC s
part to decline to do that work. That maybe is
t he sol ution.
THE COWMM SSI ONER: That is

certainly consistent with the thought we hear that

StenoTran



© o0 N o o -~ wWw N P

N N N N N N P B R R R R R R R
ag A W N P O O 00 N oo 0o »d W N -, O

207

ultimately there should be a discretion in the
i ndependent body itself.

MR. ALLMAND: Just one final word?

THE COWM SSI ONER:  Sure.

MR. ALLMAND: There is a new
comm ttee that has been announced by the
government that they are going to set up a
Nati onal Security Commttee in Parliament with
swearing the people in as privy councillors,
all party.

It would seemto me that that
comm ttee, which is a new departure really for a
parliamentary commttee to have that capability,
t hink they should al so have the right to refer,
because they woul dn't have the tools otherwi se to
do the investigation.

THE COVM SSI ONER: Ri ght . No.

MR. ALLMAND: And since they would
meet in camera and be sworn in as privy
councillors, that information would be kept
secret, just as it is with SIRC. | think they
woul d be sworn in just |ike SIRC menbers.

THE COMM SSI ONER: Just as an
aside on that point, should the recomendati on

here be for a new type of review body, certainly
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its relationship and links to that commttee wil
be somet hing that would need to be addressed.

MR. ALLMAND: Ri ght .

THE COVM SSI ONER: Let's turn
to -- I'"msorry?

MR. FARSON: Could I just respond
to M. Allmand's point here, because unl ess
somet hi ng has happened in the | ast 24 hours
don't think that comm ttee has been appointed yet.

MR. ALLMAND: No. It has been
announced, but not appointed.

THE COWMM SSI ONER:  Yes.

MR. FARSON: In the |last 24 hours?

MR. ALLMAND: No, no, not
appoi nt ed.

MR. FARSON: No. Well, what |'m
saying is there is a great deal of distinction to
be drawn between a Standing Commttee of the House
of Comons and a comm ttee of parliamentarians.

One has all the powers that
Parliament has under Standing Order, in the House
of Commons, of section 108, to call for people,
papers and records.

The ot her one has the powers that

may be allotted by the Prime M nister.
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So once again we need to be very
careful about what we are actually tal king about
and we have yet to wait and see what the
settlement is going to be on this, because there
is aconflict between the InterimCommttee on
what their views of the way the commttee shoul d
be and the government's view.

If you will recall, on
December 13th when M. Martin became Prinme M nster
he tal ked about a Standing Commttee. By, | think
it was the 14th of February, over the Christmas
recess, the Deputy Prime M nister was tal king
about a comm ttee of parliamentarians. So sonme of
us have noted Sir Hunmphrey Appl eby had clearly
been involved in the process.

THE COWMM SSI ONER: Thank you,

Prof essor Farson.

MR. BOROVOY: | wonder if | can
just add sonet hi ng.

| have been bothered for a while
about the inmplications of this whole business of
the rel ationship between the governnment and the
police. It leads to insoluble conundrum How in
the world is the government supposed to be

accountable if they can't say, "Look, you stop
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doing that". So you say, "Oh yes, they can tell
you as a matter of policy, but not with respect to
a specific operation.”

A lot of the harmis caused in
specific operations.

And yes, | recognize the risks of
politicizing the police, but | suggest that a way
of dealing with this so that we can have greater
accountability by the governnent for the police, a
way of dealing with it is to subject it to
i ndependent auditing that relationship was well,

i ndeed especially.

| could also imagine a requirement
t hat when the governnment does give instructions to
the police it be in writing.

| can just see it now, | can see
the M nister saying something to the Comm ssi oner
of the RCMP and the Comm ssioner says, "Put it in
writing, Mnister". That would be very salutary
as far as any inpropriety is concerned, but at the
same time it would give us a way of trying to
reconcil e accountability on the one hand with sone
kind of integrity on the other hand.

THE COWMM SSI ONER: M. Inkster...?

MR. I NKSTER: It is an exciting
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proposal .
--- Laughter

THE COMM SSI ONER: I thought it
was going to be nunber four.

MR. | NKSTER: It is an
exciting proposal, but what a slippery slope that
descri bes.

Il will tell you, I met on one
occasion with the equival ent of the Solicitor
General of Canada fromone of the States in
Australia and after one or two gl asses of wi ne he
descri bed for me how he had instructed the police
to behave in a certain way and how they were to
handl e solving a kidnap. Well, it actually
resulted in the kidnappee being killed.

So | understand the inportance of
accountability, political accountability, but once
politicians -- non-police professionals start to
delve in the actual operations, it is a very
slippery sl ope because at the end of the day in
terms of accountability the M nister, who gave a
certain ampunt of direction about a particul ar
operation, is he or she going to be held
accountable to the review body and wi Il that

review body have remedies that it can inflict upon
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t hat politician.

The second point, in just a very,
very general sense -- and | amone who is
subjected to political accountability so |
understand it and its inportance. | understand
that it is inmportant for a Mnister to be able to
speak in confidence about the role of the RCMP and
what t hey do.

But if in the review proposals
t hat we have been tal king about there is a
political oversight of some form my own
experience in ternms of appearing before
parliamentary commttees, and | have appeared
bef ore many, notably over the question of budget,
and over the course of seven years | had never one
guestion on budget.

--- Laughter

MR. | NKSTER: It was about what
did you do here and what did you do there, and it
was about the opposition trying to score points on
t he back of the Comm ssioner to enbarrass the
government of the day.

A bit cynical perhaps | am but
at the end of that | often wondered: Did it nmake

anything better? Because it was politics being
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pl ayed in a room where we shoul d have been
trying to tal k about making the RCMP nore
account abl e about their budget. W just never
t al ked about that.

So |l think it is a case of getting
the right bal ance and recogni zing who is going to
have what interests -- what interests are going to
be at play in that forum

MR. ALLMAND: On the sanme
subj ect - -

THE COWMM SSI ONER: Go ahead.

MR. ALLMAND: | can recal
instances where Mnisters did say to the RCVMP on a
policy matter, not on an -- that this shouldn't be
done. | recall in the late 1960s, before | was
Solicitor General, some way or other John
Di ef enbaker got word that the RCMP was using
m nors as undercover agents. At that time | think
there was no rule on it and the governnment then
instructed the RCMP, and they agreed, to draw up a
set of guidelines on when mnors, | think with the
consent of their parents, m ght or m ght not be
under cover.

But that was not howto do it in

an individual case, it was the policy framework on

StenoTran



© o0 N o o -~ wWw N P

N N N N N N P B R R R R R R R R
ag A W N P O O 00 N oo 0o »d W N -, O

214

who can and who cannot be used as an undercover
man or woman.

That kind of thing is legitimte.
| think the M nister has to, if he sees a
viol ation of the | aw, of policies or human rights
standards, et cetera, bring it to the
Comm ssioner's attend and say this has to stop.
But | wouldn't want himto say, "Stop
i nvestigating Borovoy and start investigating
M. Inkster".

MR. BOROVOY: But, Warren, if
prior to promulgating this rule about using m nors
the M nister |earned that they were using a m nor,
are you saying the Mnister can't do anyt hing
about it? He can't just phone themup and say
"Stop it"?

MR. ALLMAND: No, no. They did.
In fact, the way it happened, it was raised in the
House -- he did.

MR. BOROVOY: Then that is getting
involved in a specific operation.

MR. ALLMAND: No, no. He sai d,
"As a general rule no m nor should be used", and
the Force agreed. They did stop in that

particul ar case.
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But | think the way the rule --
and maybe the Comm ssi oner or the former
Comm ssioner would remember -- | think they still
could be used with the consent of the parent. |'m
not sure how the rule devel oped.

But they did stop in that case.
They said "Stop it" and they devel oped a
guidelines. But | guess the matter hadn't come up
before that particular time so there was no
policy.

MR. BOROVOY: Suppose they said,
"Stop wiretapping, let's say, the Partie
Quebecois. Stop doing it to themnow. |'m not
promul gati ng any general rule, I'msaying don't
you dare do that to these people".

MR. ALLMAND: Of course -- yes.

MR. BOROVOY: Can't the M nister
do that?

MR. ALLMAND: Yes, he can, because
you are not supposed to -- the guidelines for
wi retapping are in Crim nal Code and in the | aw
and you are not supposed to wiretap organizations
that are not spelled out. There are criteria.

MR. BOROVOY: Okay. "Stop

infiltrating them Stop your process of
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infiltration." That is not unlawful.

MR. ALLMAND: As a matter of fact,
M. Trudeau, when he was Prime Mnister, found out
t here had been confusion in some cases by police
forces in targeting nmenbers of the Rassenbl ement
pour |'lIndépendence National e, which was before
t he PQ and confusing themwith FLQ He tried to
make the point that people who were FLQ types,
yes, they deserved to be targeted, but not people
who wer e advocating i ndependence in a denocratic
way because that was not subject to --

MR. BOROVOY: Despite his best own
best adnonitions about keeping the M nister out of
day-to-day operations, he had to get involved in
some day-to-day operations. It is just an
artificial distinction.

MR. ALLMAND: | don't think so.
--- Laughter

THE COWMM SSI ONER: A very
interesting obviously and i mportant issue. And
i mportant issue for us, too. | think it is
somet hing we are going to have to grapple with.

In furtherance of tinme, let's nove
to question No. 5 which has to do with powers of a

revi ew body.
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What powers would a review body
for national security activities need and what
restrictions should apply?

The first one would be access to
informati on and docunments.

The choi ces woul d be that:

The review body woul d have access
to informati on and documents fromthe agency being
revi ewed.

Anot her choice would be: also
fromall other federal agencies.

Anot her choice, an even broader
choice, would be that the review body would have
access and power to conpel production of docunents
and witnesses fromthe private sector. So there
woul d be a broad reach in terms of the conpul sory
powers to obtain information, start at the nost
narrow being the agency itself.

The first speaker on this is
Comm ssi oner Rynevel d.

MR. RYNEVELD: Thank you,

M. Comm ssioner. |In the interest of time | will
be briefer than | was in question 2.
In my view, a meaningful civilian

revi ew body must have at | east two core powers in
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order to operate effectively in respect of police
agenci es operating in the national security area.

First, the body nmust have
unfettered access, whether by operation of |aw or
adm ni strative order, to all information in the
care, control and know edge of the | aw enforcenent
agency that is necessary to enable a meani ngf ul
review to take place.

Now, there nmust be conmplete file
access to the agency being reviewed and the powers
to conpel necessary information from other
government agencies in possession of rel evant
documents. So that would be, as M. Allmnd has
said earlier, the powers of subpoena, et cetera,
et cetera, but powers to conpel.

Second, the second point is, the
body must have the authority to initiate audits,

i nspections and reviews of its own notion rather
t han being solely complaint-driven. | have
al ready said sonmething on that earlier.

From havi ng read CPC Conmm ssi oner
Heafy's subm ssion to you dated February 21, 2005,
| note that she made the distinction between
"mandat e- granted” and "powers bestowed" on

oversi ght agenci es.
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She correctly makes the point, in
my view, that in essence you nust give an agency
the necessary authority to carry out its
responsibilities in order for it to be effective.

| also agree with her that it is
essential that the oversight body nmust have
unfettered access to all relevant information.

Now, | woul d add that it nust be
clearly spelled out as to who the final arbiter
woul d be as to what information was relevant. It
is one thing to say "all relevant information" and
t hen have the ensuing argunment about, "Well,
what's relevant?" | think that has to be clearly
spell ed out.

And that the final arbiter should
be, in my view, the investigating agency. They
know what they are | ooking for.

Now, it has been said that
ambiguity is the refuge of those who have
something to hide. So unless the |egislation
creating the oversight agency is absolutely clear,
| predict that problenms of interpretation will
prevent effective oversight by creating delays and
unnecessary confrontation,

Ms Heafy's exanpl es, which she
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guotes at page 34 of her subm ssion concerning the
APEC I nquiry are, in nmy view, good exanpl es of
what m ght transpire if you transpose it to

anot her situation.

The questi on whet her the review
body ought to be allowed to exercise its power
only retrospectively as opposed to while a file
remains current is |less clear. W have tal ked
about that somewhat.

The concerns about oversi ght not
interfering with existing national security
investigations should not be lightly dism ssed, in
nmy view.

However, it is my viewin
principle that civilian oversight is |ess
effective where it operates only retrospectively.
A concurrent investigation power which requires
the civilian overseer to suspend his or her
activities when he or she is persuaded that the
necessities of an ongoing investigation ought to
be paranount woul d appear to satisfactorily
reconcil e conpeting goals, particularly given what
t he di scussion paper suggests is the experience in
both the United Kingdom and the United States.

So the final question under this
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headi ng i s whether the review body should have the
authority to i ssue binding orders. | do not
believe that this question can properly be
answered wi t hout taking account of the subject
matter in respect of which an order m ght
potentially be issued, in other words, depends.

Clearly, civilian oversight
agenci es should not have the authority to issue
orders respecting national security policy. This
is an area in which agencies should propose and
make recommendati ons and the | egislators and
pol i ce agencies should finally decide.

Outside this area, however, there
does exist significant scope to make orders that
do not infringe on the role of police or
| egi sl ators.

One such area of course relates to
t he power to make procedural orders to facilitate
t he means of civilian oversight that | discussed
under question two.

Anot her may relate to i ssues of
di sci pline against individual officers who comm t
di scipline defaults. Menbers of the commttee may
be interested to know that in British Columbia all

di sci pline decisions proposed by a respondent
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officer's commander are subject to hearing by a
retired judge or justice sitting as an

adj udi cator. The adjudi cator operates at arns'

| ength fromthe police, fromgovernment and from
t he Comm ssi oner.

Thi s new hearing before the
adj udi cator can arise either at the instance of
the officer, as of right in some cases, or by the
Pol i ce Conpl aint Conm ssioner. The adjudicator's
deci sion regardi ng whet her a default has been
comm tted and about the appropriate discipline is
final, subject only to an appeal on a question of
law to the Court of Appeal.

This mopdel has proved in principle
to be very credible to stakeholders, also to the
public, and has not resulted in a di mnution of
the role of the commandi ng officer, who still has
a primary role to play in the discipline process.

Whi |l e some adaptation of the
details of that process would be necessary in
order to reflect the realities of discipline cases
arising in the national security context, in
particul ar adaptations relating to publicity, the
rol e of conplainants and access to information,

such adaptation woul d appear to be feasible.
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public hearings operate.

| will pronote this shanmel essly
and say that | coment this white paper to the
commttee for its review and any assistance it
m ght provide --

THE COWM SSI ONER: | just tapped
Ms Wi ght on the shoul der.

--- Laughter

MR. RYNEVELD: -- in formulating
recommendati ons respecting the matters in issue
here.

On that note, that is all |
propose to say, M. Conmm ssioner, and | hope it
will very hel pful.

THE COMM SSI ONER: M . Borovoy,
you are the other speaker on this topic.

MR. BOROVOQY: Further to this

ability of the agency to function, yes, they

shoul d have the power to -- well, they should have

a power of ongoing access to the records,

facilities and personnel of any agencies that they

are mandated to nonitor.
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I n addition, they should be able
to conpel the production of documents and
testimony fromw tnesses who have it, nmuch the
same as a public inquiry, very simlar powers to a
public inquiry.

At this point it may be a bit
extravagant to recommend a power of arrest. |
will leave that to those with nore courage in this
respect than | do.

--- Laughter

MR. BOROVQOY: As far as restraints
are concerned, restraints on their power, here |
woul d like to make this point, that my remarks
here are assum ng that we finally make the
di vi si on between an audit review function and a
conpl ai nt processing function. | think that they
ought not to be processing conpl aints.

Just one argunment in this respect,
and there are others.

Our experience has been that we
have not infrequently found conpl ai nt agenci es not
functioning all that well either. Partly
someti mes the behavi our was quite abysmal; other
t hings just habits that were difficult to

overcome, whatever, and some ability to audit the
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conmpl ai nt behavi our could be very hel pful to
maki ng t he whol e national security picture
function in a nmore acceptable fashion to the
publi c.

Of course we come back to the idea
that if they are going to audit the conpl ai nt
function, they shouldn't be adm nistering it, they
shoul dn't be exercising it.

So | would argue for a separation
of functions, and then | would make the point that
t he revi ew agency should not have remedi al power,

t hat insofar as the greatest number of decisions
are concerned in the area of national security,
t hese are properly government deci sions.

We el ect governments to govern and
| want themto do exactly that. | am prepared to
pressure themand | want to build in pressures on
it, but a government is accountable, they were
el ected to govern, they should be accountabl e,

t hey should be able, in the final analysis, to
make these kinds of decisions, |argely policy and
structural ones around national security. This is
not for an outside agency. But of course they
shoul d be able to disclose, expose, propose, and

all that.
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So as much as possible -- so then
hi ve off these functions and | eave this primarily
as an audit function.

Then | conme to the question of
what to do about national security information
t hat could show up in their report. Of course
t here woul d have to be sone restrictions here.

One of themis that the audit
agency itself should not disclose information
publicly that in its view would damage nati onal
security interests.

But even there | know how
important it is to the people in this area -- a
friend of mne once said it is analogous to -- it
isn't enough to put on a belt and then suspenders,
you have to wal k around hol di ng your pants up, and
there is an anal ogy here to that.

| think there is an argument to be
made for requiring that before the report is made
public it be vetted by the agency that they are
auditing and by the governnent. |If there is a
di sagreement as to what is ultimately
rel easable -- you m ght be asking for this
yoursel f at one time.

--- Laughter
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MR. BOROVQOY: |If there is a
di sagreement as to what is rel easable, the audit
agency should have a right to take it to court and
the court should have the power to release it if
it finds no reasonable basis for withholding it.

Again, | would not have the court
substitute its views for that of the governnent,
but I would say that the court can require the
government to operate within what | |ike to cal
t he ball park of reasonabl e judgnment and if it goes
outside then they can act.

To whatever extent, however, the
review agency at the end of the day differs with
t he government decision about what is releasable,
the revi ew agency, at the very |east, should be
able to announce publicly that it had a
di sagreenment with the governnment about this. Even
if it can't disclose the reasons, the facts or
anything like that, at |east subject the
government to the ongoi ng pressure.

| don't want to take away the
government's power to make decisions, but | want
to subject it to an awful | ot of pressure.

THE COWM SSI ONER: We will have a

foll ow-up discussion with others on these issues,
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but we will take the afternoon break now for
15 m nutes and resume at 3 o' cl ock.
--- Upon recessing at 2:45 p.m /
suspension a 14 h 45
--- Upon resum ng at 3:02 p.m /
Reprise a 15 h 02

THE COVM SSI ONER: Let's resune.

| open the floor to the panel to
respond to Question 5: the powers, access to
informati on, remedi al powers or conmpul sory powers
guesti on.

M. Inkster.

MR. | NKSTER: Thank you,
M. Conmm ssi oner.

It is not a question so much as a
point of clarification.

| was going to ask Conm ssioner
Rynevel d, who suggested that any conmpl ai nts
comm ssi on should have access to all information,
understand the merits of that: Wuld that include
or could that include any information that is
under seal by court order?

MR. RYNEVELD: Far be it for me to
suggest that a seal ed document should be anything

ot her than unseal ed. | do defer to the
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par anountcy of the courts.

So the answer to that is ny
personal view would be no.

MR. | NKSTER: No.

MR. RYNEVELD: |'m an officer of
the court first.

THE COWMM SSI ONER:  Prof essor
Farson and then M. All mand.

MR. FARSON: Just a coupl e of
powers | think such a body shoul d have: the
capacity to share informati on, docunents and
records and to brief fully any standing comm ttee
of the House of Commons or Senate that m ght be so
appointed to deal specifically with national
security matters that woul d have the necessary
security procedures in place on appoi ntment and on
staff and environment.

| would ask also that |egislative
clarity is needed here on this point to make it
absolutely explicit so we don't have anot her
situation that we had in 1989-90.

The other related matter is that
t he review body | think should have total autonony
over its own hiring of staff, subject of course to

t he appropriate clearances. | wouldn't want to
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see the same thing happen to this body that
happened to the British commttee.

THE COVM SSI ONER: M. All mand?

MR. ALLMAND: Yes. W th respect
to reporting, | would think that there could be
two versions of the report, and | would agree with
t he gui delines that were suggested by M. Borovoy.
One version would go to the Cabinet, which would
have confidential information or national security
informati on, but also that report would go to, if
it is ever established, this proposed comm ttee of
Parliament where they are sworn in as privy
councillors and so on.

The reason that | would like to
see it go to that commttee is that | would | ook
on one role of that commttee to follow up from
year to year as to whether or not the agencies are
in fact followi ng the recommendati ons of the
review commttee.

| amin agreenment that the review
comm ttee should not have the authority to make
bi ndi ng orders, which seens to be a consensus
around t he table.

| would like to mention the type

of recommendati ons that | can see it making.
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| can see it making
recommendati ons to correct documents, records and
deci sions; to give conmpensation; to change
directives, practices and protocols; to rel ease
fromcustody -- and | amthinking here in cases of
security certificates; to reinstate personnel that
may have been fired unfairly; to discipline police
and security agents, and | think in any other
matter that justice and the Charter m ght require.

| realize that that is alimted
list, but I could see the commttee making
recommendati ons of that kind because | have seen
abuses in all of those areas.

THE COWMM SSI ONER: Professor Wark?

MR. WARK: Just a few things on
t hese points.

First of all, I think |I agree with
comments around the table: that what we are
| ooking for is a review agency that does have
unfettered access and the power to conpel records
as necessary.

Add to that something that may
conplicate the matter, which i s Cabinet
confidences.

In my experience in this area
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doing research, a | ot of material can get parked

i n Cabi net confidences. | fear that if the revi ew

comm ttee doesn't have access to rel evant Cabi net
confidences in this area, it may sinmly not be
able to do its work appropriately.

| at | east encourage you,

M. Comm ssioner, to |look at that issue. It is a
difficult one, | appreciate.

The third thing | would say is
that in the actual legislation for such a review
agency if it is set up, |I think it would be
i mportant to stipulate, but stipulate carefully,
the onus on the commttee to the review body to
provi de for the protection of intelligence,
sources and met hods.

| woul d much prefer that kind of
| anguage rather than national security interests.
Nati onal security interests can be defined very,
very broadly, including matters of sinply
political embarrassment, which should not be
things to be necessarily protected and preserved
in areview setting.

Al an mentioned the idea of a
vetting process, which | think strikes me with

horror on a couple of grounds: partly the time
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t hat m ght be involved in putting a review
comm ttee's findings through such a mechanism It
could be years in fact, particularly if the
vetting process required some outsourcing to
forei gn government agencies, as often happens with
Access to Information Act requests, for exanple.

| would say there is absolutely no
need for a vetting process. A review agency wil
be operating under the stipulations of the
Security of Information Act and whatever oath
Privy Councillors, if they come to serve on this
commttee, will be serving under.

| think we would sinply have to
| eave it to the powers of the law with regard to
the protection of information and to the
di scretion of those who served in this function as
the ways to protect the information.

And vetting, | would absolutely
not want to see happen. | think that would be a
reci pe for i mmense consunption of time and
frustration and sinply could produce an wor kabl e
revi ew process.

Al an al so mentioned, also | think
strongly advocated the idea of separating out the

conmpl aints function fromwhat he is calling the
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audit function. | amof two mnds on that, and it
i s obviously an issue that needs to be | ooked at
cl osely.

| think the truth of the matter is
t hat the experience in this particular field, in
nati onal security review ng that has been done by
the Security Intelligence Review Comm ttee and the
CSE Comm ssioner's Office over the years suggests
t hat the kinds of conplaints, for whatever reasons
that come forward, don't present an onerous
wor kl oad for that commttee.

The thing that I am mpst concerned
about is that the audit function, that systematic
review function, has to take priority.

But unless there is some strong
reason to suggest that that audit function wil
not take priority if a conplaints mechanismis
al so built into the review agency, then | think I
woul d be in favour of keeping the conplaints part
of that review agency's mandate, not | east because
| think it would be of value in ternms of the
public legitimacy of such a review agency and it
m ght well be of value in terms of triggering
investigations and a general understandi ng of the

ki nds of public attitudes that are out there in
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the country about national security issues.

Finally, | would just say that |
don't see any place for binding orders of any kind
in a review agency function. These are very
conpl ex policy issues very often involved in the
nati onal security field. The review agency's job
woul d be to call attention to what it sees as
probl ens and areas where it sees it needs
correction. It would be the government's job
under the usual Westm nster system of
accountability to respond to those things.

But | can't see binding orders
functioning in this field.

Thank you.

THE COWMM SSI ONER: Thank you.

Yes, Comm ssioner.

MS BONI FACE: Very quickly, if |
could just add since it has not been spoken to, |
think in a conplaints-type review, if that is
i ndeed included in this discussion, due process
for everybody, including the individual officer to
be affected needs to al so be consi dered.

THE COMM SSI ONER: Very nmuch so.

One ot her question on powers. The

suggestion is that the mandate shoul d i nclude an
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educati onal power and to performsome outreach to
certain comunities; not sinply doing review but
goi ng beyond t hat.

In the United States, the
| nspector General of the Department of Justice and
the Civil Liberties Officer for Honmel and Security
have to publicize their civil liberties mandates
t hrough many medi a and do so in many | anguages.

The question arises: Should there
be a component of the powers of this review agency
where they do that and, as someone suggests, seek
to reach out to deal with certain communities who
may be or are perceived to be adversely affected
by the activities of the RCMP?

The question is this is a lightly
di fferent power than we have been tal king about, a
different role really. | think it is a different
role than we have in any other review bodies -- |
am not certain of this, but I think so -- in
Canada.

It is sort of a proactive role and
so on.

Do we see that as being part of
this body's function or should somebody else in

the system be handling that type of mandate?
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Yes, M. Inkster.

MR. | NKSTER: By way of a general
coment, | can't see anything but good in that:
educati ng new Canadi ans about the processes and
how it works, so long as it is not assunmed t hat
t hat removes the same responsibility of |aw
enforcement agencies to reach out to those sanme
communities to help themunderstand how | aw
enforcement operates in this country.

THE COVM SSI ONER: Ri ght .

Prof essor Wark?

MR. WARK: | think the public
educati on mandate m ght be very inmportant and it
certainly would not be duplicating anything that
is currently done.

| think an outreach mandate, in
part, both to specific communities in Canada and
t he public in general, would be very inmportant to
educat e peopl e about what the revi ew agency does

and it mght, as well, reinforce what | hope wil

be the message, that ultimately this review agency

is trying to hold itself accountable to the people

of Canada, not to individual mnisters in the
government or even to Parliament.

THE COMM SSI ONER:  Yes,
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M. All mand.

MR. ALLMAND: | really think that
t hey should have that capacity, and | would |ike
to refer to yesterday's testinony where it was
poi nted out how stereotypes develop in the
Canadi an public, let's say, with respect to Arabs
and Muslims, which are negative. And it was
stated by the three witnesses yesterday how
important it is for | eadership, when we find
sonmet hing wong, to state loudly that that is not
t he case.

| can see, for exanmple, in cases
l'i ke this where certain Arabs or Muslinms or
Abori gi nal people, whatever they may be, who have
been unfairly targeted because of racial profiling
or something, that there is public education
sayi ng we have | ooked into this. [It's false.

| know t hat other Ombudsmen under
t he federal governnment, the Conm ssioner for
Official Languages, the report is published each
year. It does a sort of public education role.

| think the Comm ssion for Human
Ri ghts used to. | can renmenber several high
profile -- the chief comm ssioner making very

i mportant remarks with respect to Abori gi nal
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peopl e, and so on, and human rights abuses in
Canada, followi ng conplaints and the publication
of the annual report. So it is not unprecedented.

THE COWMM SSI ONER:  Yes,
Comm ssi oner.

MR. RYNEVELD: Again speaking from
experience we have, we do have sone identifiable
communities. There is a |large Asian community in
British Columbia, an Aboriginal community, but we
al so have the marginalized individuals of the
downt own east side who are an identifiable group
but not by race.

When we do try the outreach and
educati on, we have been accused of trolling for
busi ness. So that is the balance that one has to
keep in m nd; that when you try to informthe
public, those think that we are | ooking for nore
conplaints. Not the case.

THE COMM SSI ONER: You don't have
enough to do. |Is that it?

Yes, Professor Bahdi.

MS BAHDI : Not that this commttee
doesn't have enough work to do, this commttee as
well as the comm ttee under discussion.

| want to clarify or just rem nd

StenoTran



© o0 N o o -~ wWw N P

N N N N N N P B R R R R R R R
ag A W N P O O 00 N oo 0o »dM W N - O

240

t hat yesterday when we were tal ki ng about outreach
and education, the idea was that the public should
be educat ed about what security agencies do but
al so that security agencies need to be educated
about the public or certain aspects of the public.

| am wondering if there is a way
of thinking about the education function as a
t wo-way street and not sinply as outreach meaning
you go there and educate the people who are
sitting in the room But there is also a way of
l'istening to what is being said.

| wonder if that woul d address
some of the concerns that you have experienced,
Comm ssioner, if there is an understanding that it
is a two-way street.

MR. RYNEVELD: Yes. | conpletely
agree with you.

One of the other things that we
have tried to invoke because we have such a
limted budget, there are a | ot of people who
can't speak English very well and nmost of the MPs
and MLAs in these particular ridings do have
translation facilities or interpreters avail able.
So we have tried to | eave Form 1 conpl aint fornms

in these offices, because nmy office sinmply can't
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bear that econom c burden.

So there is a way to use ot her
resources in order to get the nmessage across and
facilitate the educati onal program

THE COWMM SSI ONER: Let's nmove to
Question 6. There are actually five sub-questions
under Question 6, and it seens to ne they fall
into two general categories.

The first has to deal with the
appoi ntment and composition of a review body. The
second has to do generally with the question of
reporting.

Let me start first with the first
part.

The question is: What should the
gqualifications be for people who would serve on
such a review body? And as part of that, how
woul d they be chosen and who woul d do the
choosi ng?

Currently -- | amsure you know
this -- by way of background, the three models we
have, the Comm ssioner for the CSE is a single
officer, a retired judge. Former Chief Justice
Lamer now serves that position.

For SIRC, we have five menbers of
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the Commttee. They are all Privy Councillors as
a requirement. They are appointed -- correct nme
if I amwong on this, Andrea, but | believe they
are appointed by the Governor in Council but after
consultation with the | eaders of the federal
parties.

Then the Police Conplaints Body
has, by legislation, potentially 31 members. That
woul d be unwor kabl e, no doubt. There are two
fulltime menbers at the present time, and | think
t hey are appointed by Order in Council.

Let me frame the question as | see
it -- and | think the two are tied.

Probably an "of course" statenent
woul d be that we want to appoint a body that would
engender public confidence and trust to the
maxi mum amount. So both the qualifications and
t he met hod of appointment will have an inpact on
the [ evel of trust.

In terms of the qualifications, it
strikes me there are two extremes and the answer
may be somewhere in the m ddl e.

Assum ng there is going to be nore
t han one, we could appoi nt people who seemto be

i ndependent of any interest and independent of
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political considerations, if you will. Some
people m ght quarrel with it, but generally
speaking it would be the judicial nmodel.

You woul dn't be appointing
sonmebody to represent any particular interest
group: the I aw enforcenment agency, one political
party, another political party, or other groups.
You woul d be appointing people who, if they sat
al one, would be viewed as being i ndependent.

The ot her nodel at the other end
of the extreme would be no, you woul d appoi nt
people to capture the interests or fromdifferent
groups so that people would feel that they had
representation on the body.

Or you may well appoint a
combi nati on of both. | don't know that it has to
be either one or the other.

It strikes me that those woul d be
the two extreme nodel s.

The issue of the method of
appointment -- and | think on both of these
questions | would certainly val ue your views.
Obvi ously the issue of transparency and the
i ndependence in the choice, so that it is seen to

be i ndependent, will be inportant.
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We have two speakers on this. The
first one is Professor Wark.

MR. WARK: Thank you,

M. Conmm ssi oner.

My preferred construction for this
review body would be that it would be conposed of
what, for lack of a better word, we would call
em nent persons. \What qualities make em nent
persons exactly would have to be left to people's
di scretion.

| I'iked Al ex Neve's subm ssion --
| just saw a copy of it recently -- in which he
t al ks about expertise and diversity being part of
sort of the essential make-up of an em nent
person's body.

| think what we are essentially
tal ki ng about are recogni zed experts in the field
with some public profile, who have had political
experience, experience in the security and
intelligence world, who have had expertise in the
sort of general study of the area perhaps.

What is really crucial, of course,
is that the business of review ng national
security practices is not easy. It requires an

ability at the end of the day to ask the right
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gquestions. You cannot wait for departments in a
security intelligence community to come forward to
tell a review agency what it needs to ask and
where the documents are. That know edge has to be
built into the review agency's capacities and
capabilities.

So an em nent person appropriately
constructed | think is the way to go, with a
finite termof service but a | ocked-in terns of
service on the basis of good behaviour, with the
capacity to appoint independently a research staff
within a budgetary envel ope.

And | think really in many
respects what m ght be key to the detail ed working
of the review agency will be the expertise of the
staff itself. One of the areas in which | think
we have typically fallen down in the Canadi an
practice and tradition is that staffs have been
under -resourced and staffs have been nmonolithic in
terms of their expertise in this area. | think
t hat has to change.

| think it could change if we
adopt a kind of independent appointment model
driven by an em nent person's panel and if we are

a bit more innovative about the kinds of people
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who m ght serve as experts and staffers on such
review commttees and | ook at things |ike

t enporary secondnments and all kinds of ways to
make sure that information and expertise flows in
and out of such bodi es as happens, and has
happened for years -- and | think it would be a
good model to be famliar with, at least -- with
regard to the U. S. Congressional Comm ttees on

I ntelligence Oversight in the House of
Representatives and the Senate.

Those staffs have a very diverse
conposition and they do, by all accounts,
excel |l ent work because of that diversity of
expertise and backgrounds and prior exposure.

| would begin with those remarks.
| think it is very inmportant, as the Comm ssioner
has suggested, that this body have a profile and
legitimacy; that its operations be as transparent
as possible; and that it be understood and it
understand its own mandate as to be essentially to
provi de for public accountability and public
education in this field.

| think frankly the |l ast thing we
need i s another formof mnisterial accountability

built into a |l ayered systemthat already exists
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and that is always, by nature, inperfect.

This again speaks to the issue of
needing to swing the balance to issues of efficacy
as opposed to propriety in terms of the work that
this kind of review body should do.

Nati onal security confidentiality,
how to address this, | think it is addressed, as
have said before, by a stipulation in the mandate
to put an onus on the review body to respect
intelligence sources and nmet hods and ot herw se
will be dealt with basically by the provisions of
the Security of Information Act.

| would | eave it at that.

The fourth question that was
rai sed in the sub-set of issues under this
question: To what entities should the review body
report? | would say it reports to the public, not
to Parliament, not to the government. It reports
to the public and is independent formally in that
sense.

And fifth and finally: What forns
should the reporting take?

| think it should be an annual
report supplemented, as required, by individual

speci al reports, depending on the circunstances of
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t he year and whatever events transpire.

| think that if we constructed a
review body of this kind, it could have over the
long terma tremendous beneficial inmpact in a wide
variety of fields: in improving, in fact, the
performance of the security and intelligence
community; in addressing the question of public
i gnorance, public mythol ogy, public scepticism
the circul ation of conspiracy theories, the kind
of distrust that can be poisonous in a democratic
soci ety where we have to have these agenci es and
their practice is that they have to be trusted.

It could in fact raise the profile
of Canada as a partner in various kinds of |iaison
arrangenments and international alliance
agreements.

| think in fact, rather than
i mpede it, as perhaps some people in the security
intelligence community would argue, it could have
tremendous benefits. It would take time, | think,
to get going properly. It would be a challenge to
construct it and provide for its work, but it is a
doabl e proposition.

And we are starting with sone

consi derabl e and useful expertise in terms of the
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wor k that has been done in the past by the
Security Intelligence Review Commttee, the CSE
Comm ssioner's Office, the CPC. AlIl of that |
would like to see folded into this new agency and,
as a start, lessons |learned distinctly fromthose
experiences on the part of SIRC and the CSE

Comm ssioner's Office.

So those bodi es would end but we
would try to learn | essons fromthem before we
started out properly with a new super-agency.

Thank you.

THE COWMM SSI ONER: Thank you.

Prof essor Bahdi ?

MS BAHDI : Thank you.

On the general question of what
qualifications should be necessary, | will start
of f by saying that | appreciate the val ue of
havi ng i nsi der know edge and expertise.
Nonet hel ess, | think it is inportant that
i ndi vidual s who are appointed to the review body
not be perceived as comng fromw thin the
security agencies thensel ves.

| say that with some hesitation
because, as | have acknow edged, | think there is

tremendous value to having insider know edge and
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expertise.

Nonet hel ess, again it goes to the
poi nt that | made yesterday about when we think
about access to justice and what we want out of a
system part of what we want is not only that
justice be done but that it be seen to be done.

So | think the credibility of the
revi ew body woul d be enhanced if the perception is
that the body is totally inpartial because it is
totally separate fromthe security agency, both as
an institutional fact and as an historical fact.

| think it would also be very
i mportant to have what | will call different
perspectives rather than different interests on
t he review body. Again, | harken back to the
di scussi on that we had yesterday, where it was
poi nted out that for menbers of various
communities, and Arab and Muslimcommunities in
particular -- and this is Professor Wark's
point -- that it is inportant to have diversity on
the commttee.

Again, the idea here is to bring
di fferent perspectives to bear. | think
ultimately what this does is that it supports the

impartiality of the commttee itself.

StenoTran



© o0 N o o -~ wWw N P

N N N N N N P B R R R R R R R
ag A W N P O O 00 N oo 0o »dM W N - O

251

That is the second criteria:
di fferent perspectives.

Here | have a quick point.

Obvi ously the question of who
represents is a very, very difficult question and
here | think there has to be some input from
communi ty organi zati ons who have had experience
with security issues in order, again, for the
person or individuals, depending on the size of
the comm ttee, who are appointed to have some
credibility with those communities.

The third point -- and I will just
hi ghlight it because it has already been
di scussed -- is the point that was raised by
M. Neve from Ammesty International earlier, and
that is the absolute necessity of having
i ndividuals with a human ri ghts background.

As M. All mand pointed out, in
part that is because there are profound human
rights inplications to these decisions and they
have to be at the centre of what is being
exam ned; and al so because there is the i nportance
of understanding that, for exanple, when
information is shared, it could be politicized

information if it is comng fromforeign
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government sources, and that needs to be assessed
and understood through a human rights |l ens, |
t hi nk.

Maybe | will just stop there on
the first part.

On the question of how should
nati onal security and confidentiality needs be
addressed, of course this is the crux of the
problem I n order to have effective oversight and
resol ution of conplaints, you need access to the
informati on. But the very nature of nati onal
security investigations requires protecting that
i nformati on.

Here | just point out that the
| mm gration and Refugee Protection Act has come up
with a bal ance that | ooks good on paper, at |east,
and the balance is this. There is the possibility
of introducing secret evidence, and basically what
happens is that the judge on the request of the
M ni ster or the Solicitor General of Canada -- and
this request can come at any tinme in the
proceedi ngs -- can hear all or part of the
information in the absence of the individual who
is the subject of a security certificate and in

t he absence of their lawyer. But the judge has to
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make the determ nation if the disclosure would be
injurious to national security.

| say it sounds good on paper
because it seems to bal ance the need for justice
with the need for secrecy, but judges thensel ves
have expressed significant disconmfort with this
ki nd of secret evidence.

Il will just quote one federal
court judge who says he feels |like he has been
turned into a fig | eaf.

He says:

"This is not a happy posture
for a judge. We do not I|ike
t he process of having to sit
al one hearing only one party
and | ooking at the materials
produced by only one party
and having to try to figure
out for ourselves what is
wrong with the case that is
bei ng presented before us.
We greatly mss, in short,
our security blanket, which
is the adversary system the

real warranty that the
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out come of what we do is
going to be fair and just."

Lawyers who were involved in the
process of course al so have conplaints, and their
complaint is very sinply that if they are trying
to represent a client, they can't do that if they
don't know the case that they are being asked to
meet, even though they are given summari es of the
i nformati on.

| call it information, not
evi dence, because it hasn't been tested by the
ot her side.

Again this is, | amsure, a
solution that sounds very sinple on paper, so |
| ook forward to the discussion around this. But
what | propose is very sinmply that the review body
have staff and | awyers who do have access to all
of the information and that they are the entity
t hat determ nes what information is actually made
avai l able to them

| just want to say that | don't
question in all contexts the need to keep
information froma conpl ai nant for matters of
nati onal security, but the integrity of both the

security agencies and the | egal systemitself is
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under m ned when observers of the system-- and
here I am not just tal king about the conmpl ai nant,
of course, but the public.

As Professor Wark has noted on a
number of occasi ons, when they become sceptical
about why information is not being rel eased and
t hey become concerned about a process that is
really hiding abusive power -- Professor Wark, |
am quoting you a number of times today; please
forgive me for borrowing all of your material.

But as he pointed out earlier in
t he day, all this can ultimtely do is underm ne
nati onal security.

|l will end there.

THE COWMM SSI ONER: Thank you very
much.

| will throwit open to the
members of the panel to conment.

Yes, Comm ssioner.

MR. RYNEVELD: Very briefly on the
one point that Professor Bahdi has raised about
t he proposed solution to this national security
confidentiality.

Again | amgoing to draw on ny

experience overseas. As | understand your
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solution, it is |like an ex-parte voire dire. That
is really what we are tal king about. It is a
voire dire about whether or not the evidence
shoul d become adm ssible, but it is ex parte
before the judge.

It is somewhat simlar to that
Rul e 88 material that | amtal king about, where
t he court can decide whether or not it is
appropriate. I|If you have an unrepresented
accused, like we had with M. M| osevic, the
court's response to that is to appoint an am cus
curiae. So although you don't have the accused
there or his |lawyer, you do have anot her advocate
who is sworn to secrecy, as it were, who is given
the responsibility of advocating the other side.

It is at |l east a conprom se
position about giving the court the benefit of a
debate wi thout betraying to the accused and/or his
counsel the nature of the evidence.

| am not saying it is perfect, but
if we are | ooking for practical solutions, |I throw
that up as a possibility.

THE COWMM SSI ONER:  Prof essor
Farson?

MR. FARSON: In the i nterests of
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brevity, I will just try and hit a few points
here.

On the issue of the process of
selection, maybe | could just talk about some of
t he existing practices and what to avoi d.

| think the SIRC process, where
the Prime M nister appoints after consultation
with the | eaders of the opposition parties having
more than 12 menmbers in the House, has not been
proven to be a very good met hod.

| think we have had sone in the
past what | can only descri be as awful candi dates
comng forward. So | would like to avoid that. |
t hi nk they haven't proven to be what we need,
which is persons of proven integrity and high
probity. | would al so hope that we would have
peopl e of quite diverse ethnicity and diverse
experience.

| am assum ng, of course, a
super - SI RC nodel here.

On the way the Comm ssioner for
the CSE i s appointed, right nowit is either a
former judge or a supernumary judge. | have sone
problenms with that, and that conmes out of the

experience of Parliament in talking to judges.
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Parliament does not |ike, and has
great difficulty in having judges come before it
and/or going to judges. So it is a two-way "don't
i ke" street.

Some time ago | recomended
agai nst supernumary judges, and | was pleased to
see that the previous comm ssioner actually took
up that recommendati ons in one of his annual
reports.

| think that is something that
could well be changed.

The |l ast point | would like to
make is on reporting and on the i mediate
availability of reports to the appropriate
parliamentary comm ttee.

The current circunstance is that
t he annual reports cover material that in some
instances is 12-to0-18 nonths after the fact.
Parliamentarians are certainly not interested in
old news. It has to be a current practice on the
reporting procedure.

| will leave it there. Thank you.

THE COVM SSI ONER: M. All mand?

MR. ALLMAND: For M. Farson, |

t hought that the process of appointing people for
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SI RC where they had to consult with the opposition
parties, those that had sufficient standing, was a
protection that it wouldn't be overl oaded with the
government of the day's appointees.

| agree with you that they should
be persons of proven integrity and experience, and
so on, but how does it hurt to have them consult
and nore or | ess get the approval of the
opposition?

Isn't it atradition with SIRC

t hat they have attenmpted -- and | don't think it
isinthe law -- to make sure that representatives
have come from known political parties? | think

t hey had the former Attorney General of Manitoba,
who was NDP; Ron At key. They have had Li berals.
THE COMM SSI ONER: Bob Rae was on

MR. ALLMAND: \Who?

THE COVM SSI ONER: Bob Rae.

MR. ALLMAND: Yes, that's right.
| think there is a bit of tradition, except for
the Reform Party or the Alliance. But they have
had t he Conservative. They have been pretty
consistent in trying to have somebody fromthe

Conservati ves, Liberals, NDP.
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Anyway, | don't understand.

MR. FARSON: | certainly don't
want to discuss individuals.

Once again, | amrelying on
information which is nowa little old.

During the 1989-90 review, ny
staff went out and tried to understand, by going
and interviewi ng the relevant peopl e, what
actually the consultation wordi ng actually nmeant.
We found that in point of fact there was very
[ittle consultation.

The consul tati on m ght have been
simply a phone call came in, these are ny
recommendati ons. Okay, end of story, phone goes
down. That is not really, we thought, true
consul tation.

MR. ALLMAND: Woul dn't the answer
be full consultation?

| know when | was appoi nt ed
President for the International Center for Human
Rights, it is witten in the statute for the
| nternational Center for Human Rights -- and it is
one of the few that has it wwitten in the
statute -- that the government has to consult with

t he opposition.
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| knew the results because people
in the NDP, Conservatives and the Bl oc Québecois
all told me that they approved of my appoi nt ment.
At the time, the Reform Party said they had no
coment. They didn't object or they didn't
approve.

But | thought that was a
protection for nyself. | was quite pleased that
t hey had to consult, because if they really
obj ected they could have raised it in Parliament
sayi ng why are you appointing this hack to be
presi dent of this organization?

| was pleased with that process.

MR. FARSON: My own
recommendati on - -

MVE BEGIN: It is a three-m nute
phone conversati on.

MR. FARSON: My own recommendati on
in point of fact would be to go broader than the
process of consultation that is currently
practised. | think there are a number of other
opportunities.

For example, there is now an
et hnic council or an ethnic roundtable -- | forget

t he exact title of it. There is shortly, |
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understand, to be a National Security Advisory
Comm ttee.

So maybe the three entities of
havi ng some form of political consultation, sonme
consultation with the ethic groups that are
represented i n Canada, and al so a nati onal
security advisory council of experts to bring into
the comm ttee, or whatever it happens to be, the
right sort of diversity and to avoid -- | don't
want to m sl ead people or to think I think all of
t he appoi nt ments have been bad.

| am just saying there have been
some that | thought were very unfortunate.

THE COWMM SSI ONER:  Yes,

M. Inkster.

MR. | NKSTER: Listening carefully
to everything that is said, | can see the
difficulty in the construction of this review body
going fromone to a hundred people on it, to make
sure that all of the interests are represented.
So | think a lot of thought will have to go into
t he construction of that.

Of course, everyone around the
t abl e recogni zes that.

| can only refer to my own
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experience in the RCMP where we needed to

under stand better the issues confronting the
visible mnorities comunity and the Abori gi nal
community. We created advisory groups who met
with the comm ssioner on a regul ar basis to raise
t he kinds of issues that have been raised here.
These are the problems. People are not com ng
forward with conpl ai nts.

As a nodel, it seemed to work in
t hat context, whether or not it will here. But it
woul d help to keep the numbers relatively small.

Second, one needs to think of them
being efficient and effective and moving through
the issues pronptly. |If you get beyond three
people or so who are on that commttee, it really
is going to bog down, unfortunately.

| think it should be more than
one, but whether three is the right number, |
don't know. It certainly should be nore than one
but not a huge group.

I n I ooking for the right bal ance
in representation, | would encourage the
construction to be one which takes into
contenpl ati on the people who al so understand from

a real time point of viewthe pressures that are
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on | aw enforcenent.

| n other words, our coll eague
Justice LeSage in his recommendations precluded --
he recommended that former police officers or
people with practical experience be excluded from
participating in any review function.

| think that is unfortunate,
because it presunes that former police officers
don't understand and can't be objective and fair,
which we all know is not the case.

| just wouldn't want to make any
such excl usi on.

In fact, | would suggest that one
of those em nent persons ought to be someone who
under st ands the busi ness because he or she has
been there and done it and have denonstrated ot her
abilities to understand the pressures on the
visible mnorities comunity and the sorts of
t hi ngs that have caused this Comm ssion to be
creat ed.

Thank you.

THE COVM SSI ONER: M. War k?

MR. WARK: | just want to seize
this opportunity to agree with M. I nkster on

sonmet hing during the course of the day.
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| think what we are | ooking at is
a small comm ttee of em nent persons. To the
extent that it is possible, it should be a
combi nation of diversity and expertise.

To follow on from Stuart's
comments, | know exactly what he is tal king about.
| think the unfortunate di mension of what emerged
with regard to SIRC was that the consultation
process itself wasn't really a significant one.

It wasn't followed through in practice. That
could be reinforced, I think, in the | anguage of
what ever is used to construct this commttee.

| think what should not be done,
which was | think the intention behind the
consul tation process in the first place for SIRC,
is | see no need for this review agency in terns
of its conposition of Privy Councillors to in any
sense reflect the Parliament of Canada in ternms of
the different distribution of political parties in
the Parlianment.

| think that m ght well water down
t he whol e enphasi s on em nent persons and
expertise. It gives rise to the always
unfortunate possibility of patronage appoi nt ments.

So | would like to avoid that.
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But | can still see the possibility for genuine
consul tations as a beneficial process.

Thank you.

THE COWMM SSIONER: If there is
not hi ng nore on that, we will go to the | ast
segment of today's program which is to open the
fl oor to questions.

Madame Begi n.

MVE BEGI N: Have | well understood
Prof essor Wark earlier this afternoon that access
t o Cabi net documents is a must? Could you say
what you mean by Cabi net documents and tell us
why, because you will never get it.

--- Laughter / Rires

MR. WARK: It is the business of
academcs to tilt at windmlls, Madame Begi n.

My concern here is that in truth
of fact, although Cabi net confidences would seem
in commonsense to define something very specific,
which | would take to be the record of Cabi net
di scussi ons around the Cabinet table, in fact they
are used when it conmes to classified documents in
the federal governnment, very nmuch nmore broadly
than that, as | am sure you know.

Advice to M nisters. It becones a
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slippery slope, advice to Mnisters. Well, where
does advice start? It mght start well down in a
m ddl e-1 evel commttee of the Privy Counci

Office, for exanple.

If you don't have sonme capacity to
have access to Cabi net confidences, as they are
now broadly defined, then | fear that you will not
have the proper capacity to review national
security practices and policies.

| appreciate the difficulty that
you are referring to, and | amsure there will be
a great deal of reluctance to open this up. But I
woul d suggest to the Comm ssioner that there has
to be built in some suggestion that the review
agency woul d have to have access to the
appropriate kinds of documents that m ght be
classified as Cabinet confidences, not necessarily
a bl anket ability to see everything.

| think there has to be
recognition that there is inmportant material in
Cabi net confidences, as they are broadly defined,
that are important to the remt of the commttee.

How to go beyond that, | don't
know. And | appreciate the reservations that are

bound to be there. But it seenms to me a major
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probl em

That is really all | can
contribute on that.

MVE BEGI N: The word of the
M nister in charge of this or that would not be
enough, or his or her officials?

MR. WARK: The word of the
M nister that this is a Cabinet confidence would
not be enough? Sorry.

MVE BEGI N: No, regarding the
informati on that you think you will get from
Cabi net documents. |If the same information is
transmtted by the M nister or the Deputy M nister
of the relevant department, you wouldn't find that
enough. You think there is more in Cabinet
document s?

MR. WARK: | don't know. | have
never seen them which is the problem

MVE BEGI N: You will be in for a

surprise.

MR. WARK: | would just say on
this that all | amtrying to draw attention to, |
think -- and I have no remedy to this -- is that a

great deal of information can fall w thin what |

think were originally meant to be the very narrow
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confines of Cabinet confidences.

| fear for the hindering effect
t hat the current way of classifying records in the
f ederal government operates.

THE COMM SSI ONER: Prof essor
Farson?

MR. FARSON: My sense is that if
you had been applying for draft menmoranda to
Cabi net a decade or so ago, you would have
probably got draft memoranda to Cabinet with al
t he notations on and all of that good stuff. But
since we have gone to a much nore conputerized
world, and | think a greater caution about what
people wite on the sides of paper, there has been
a great pruning of these so-called drafts so that
you only end up with final docunents.

So being able to understand the
process, for an academ c, has gone.

THE COWMM SSI ONER: Thank you.

The next question?

MR. HYPPI A: Rem Hyppia once
again. | have a question pertaining to Question 4
t hat was di scussed.

If we take the hypothesis that the

revi ew body woul d have a conpl aint function, ny
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question is: MWhat would be the criteria to
trigger an investigation or what would be the
reasonabl e grounds -- a termthat | know a | ot of
people are strong in the intelligence community.

What woul d be the reasonabl e
grounds to trigger an investigation or not and
shoul d those reasonabl e grounds, criteria, be
ingrained in |legislation or |left as they are, of
t he procedural code of the review body?

That is my first question.

The ot her question is --

THE COWMM SSI ONER: Do you want us
to deal with the first question first?

MR. HYPPI A:  You are the
Comm ssi oner.

THE COVM SSI ONER: It woul d
probably be easier.

Does anybody have comment on that?
What woul d be the triggering threshold for an
investigati on when there is a conplaint?

MR. HYPPIA: |If | may add, because
peopl e mentioned that in some cases conpl aints may
be considered frivol ous or what. So what would be
the criteria to say we have reasonabl e grounds and

yes, it is serious or no, it is not serious?
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MR. | NKSTER: | suspect that the
solution mght lie in not what ought to trigger a
conmplaint. | think people should be free to

conmpl ai n about anything where they feel they have
been of f ended.

The inmportant part would then be
for the body to review that conplaint to see
whet her or not it has merit. |If it has nmerit,
then it noves on through the process.

THE COWMM SSI ONER: You woul d say
the test for moving ahead would be nmerit, there is
reasonabl e basis for --

MR. | NKSTER: Yes, the review
process by the group would determ ne whether it is
frivol ous, vexatious or indeed substantive.

THE COVM SSI ONER: Ri ght .

Comm ssi oner ?

MR. RYNEVELD: | think that woul d
be a good criteria to determ ne whether something
warrants an i nvestigation. But once you get to
that, you may al so want to consi der the
seriousness of the conplaint, the seriousness of
the harm the likelihood of an investigation
really discovering additional evidence, the time

limts. There are a nunber of criteria that |
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t hi nk woul d have to be taken into account.

| think you would have to | eave it
to the decision-mker to assess whether or not it
is in the public interest basically to go nmuch
further. I'mafraid someone has to be entrusted
with that function, and I think that would go to
if it is a panel or a comm ssion to do that.

But | think there would have to be
sone clear criteria outlined before you can do it
ex mero notu, as it were, on your own nmotion, or
basically act on a conplaint that would trigger an
extensive or invasive investigation.

THE COVM SSI ONER: But ultimtely
you think it would be a public interest test, a
decision with criteria underlying it?

MR. RYNEVELD: That is ny
inclination, M. Comm ssioner.

| haven't had a ot of time to
t hi nk about it, but to nme a | ot of what we are
about has to do with public interest. And when
you factor into public interest, of course, human
rights, the rights of the police, the rights of
the public, the rights of national security, it is
a bal ancing test.

Someone has to be the arbiter,
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perhaps at an initial stage. There are those who
suggest that that may al so be subject to review.

THE COVM SSI ONER: M. All mand.

MR. ALLMAND: | presunme that in
the |l egislation setting up this body, the criteria
woul d be spell ed out, such things as were just
menti oned: violation of the Charter, the Canadi an
Human Ri ghts Act, certain standards or failure to
comply with norms of behavi our and protocols,
et cetera.

The conpl ai nts woul d have to be
based on some of the criteria that were in the
| egi sl ati on.

THE COMM SSI ONER: Anybody el se?

Next questi on.

MR. HYPPI A: The ot her question
is: Depending on the avenue we take -- for
exanmpl e, SIRC as a power recommendati on. Let's
say you get your security clearance taken out.
You go to SIRC. They say effectively it was
wrongful. We recommend you to get your security
back. It's to the DM or the adm nistrator general
of the department to decide if you get it or not,
and he is not necessarily conpell ed.

| think there is maybe an appeal
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mechani sm but neverthel ess you are not conpell ed.

If in one case you take the route
t hat you choose that let's say there would be --
how woul d t he deci sion be inmplemented?

| f you decide, for example, it is
compelling. Could you force, let's say, | don't
know, the police organization to apol ogize, to pay
fees, or what? How would it be structured and how
could it be respected?

In the second case, if you give
t hat, what woul d be the appeal mechanisn? W
speak in French of justice naturelle and due
diligence in English: if you get condemmed for
sonmet hi ng, you have the right of appeal.

Have you been thinking or will you
be thinking of that because it has all kinds of
implications legally and so on. So | would |ike
to hear maybe the panel or maybe you,

Comm ssi oner, on this.

| have a | ast question and after |
will |eave the fl oor.

THE COVM SSI ONER: I will let the
panel conmment.

Yes, M. All mand.

MR. ALLMAND: Well, the report
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deals with recommendati ons. You are asking how do
you make sure the recommendati ons are conpli ed
with?

The Auditor General, when she
makes recommendati ons and they are not adhered to,
she brings it up the next year at a public meeting
and flays the government and does it over and over
agai n.

| know that the treaty bodies in
t he Human Ri ghts Conm ssion, the Commttee on
Human Ri ghts, the Econom c-Social Comm ttee
Agai nst Torture, and so on, they do the sane thing
in the country reviews.

MR. HYPPI A: It is political
pressure.

MR. ALLMAND: Yes, that is what it
does. If you repeat it, if the Auditor General
repeats it in her report and says |ast year or the
year before | recommended that such be done and it
hasn't been done, it is taken up by the press. It
is taken up by political opposition, and so on,
and it puts pressure on the government. But it is
not hi ng that you can go to court on, or it is not
bi ndi ng.

But that is the same with al
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ombudsmen around the world. Ombudsmen generally
give their reports with recommendations, and they
rely on public opinion and the political system

MR. HYPPI A: This | understand.
But some people say for the weakness of SIRC, for
exanple, is that it is a recommendation body. So
the politician of the day may deci de okay, we wil
followit or we will bury it. [If it is too
embarrassing, we will act.

| am asking, for exanmple, if there
was a new body, would this body have the power to
i mpl ement and what would be their instrument?
Woul d they have a |l egal instrument? |If they have
a legal instrument, would people be able to appeal
and could it end up like in Supreme Court, for
exanmpl e?

That is what | amtrying to see
what woul d be the preferred approach. A
recommendati on approach, which m ght be for maybe
people in the organization a more | enient way than
a real -- almst an adm nistrative tribunal or |aw
saying yes, you falter on this and you have to pay
reparations or at |east make, in French, amendes
honor abl es, do a decl aration or something |ike

this, which is more conmpelling on the
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organi zation, on the bureaucracies there.

MR. ALLMAND: | understood the
consensus around the table was that none of us
wer e recommendi ng binding rulings by the body, and
for good reason

| point out that none of our
ombudspersons in Canada or abroad do that. They
|l eave it to the political system and public
opi ni on because they are not in a position. Some
peopl e made very good arguments around the table
here agai nst doi ng that.

MR. HYPPI A: The | ast question is:
To appoint people let's say for this body, | think
t hey should be appointed by the Gl C, however,
based on a nmerit |ist.

| am t hi nking the exanpl e now of
the reform maybe you have heard, of the
| mm gration Refugee Board Comm ssioner, which I
think I haven't seen yet the first batch of them
named on the merit principle. But it seens there
has been a reform| ast year because, you know, the
scandal. And at the time one of the criteria my
be -- it you were a good friend of the party in
power, it was al nost better.

So | think that should be an
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avenue to be exam ned; that it should be maybe a
l'ist of people based on criteria board, an

i ndependent board that should present a list to
the GIC, i.e. the Prime Mnister, which could not
change the list, alittle bit Ilike the formal
appoi ntment of a judge. And maybe it shoul d be
approved by Parliament and after they should
report to Parlianment.

However, | would like to ask the
professor the question: When you say they should
report to the public, excuse me, but in our
Canadi an systemreporting to the public means
reporting to nobody in a sense because who is the
one who can -- it's Parliament.

| just want to know maybe if you
could clarify what you mean by the public because
in our system if you want sonmething to get done,
it is either through Parliament or through the
executive.

THE COWMM SSI ONER: Do you want to
answer that?

MR. WARK: Sure, very quickly.

| f you report to the public, does
not hi ng get done? [|I'mnot sure | quite agree with

t hat .
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| n suggesting that ultimately the
idea is to report to the public, | have no
objection to the report being made through
Parliament, but it is the intention of the
audi ence, | think, that matters here.

What | am specifically trying to
avoid is the process that SIRCis currently
involved in, which is that you report to the
M nister and the M nister ultimately reports to
Parliament. And in that process there is a great
deal of vetting and classification of the contents
of the report itself.

THE COWMM SSI ONER: Thank you.

M. Joseph.

MR. JOSEPH. M. Conmm ssioner, two
very short points, one with respect to the
di scussi on by Monique earlier with respect to
Cabi net docunents.

There is nothing I would | ove nore
t han for people to be accountabl e by having access
to those docunents, particularly in a case such as
this where we have different views on what was
said by M. Easter, M. Grahamand Ms MLell an.

But | think the chances of that occurring are not

goi ng to happen.
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| think it would have a chilling
effect with respect to a frank and full discussion
in Cabinet. So | don't think that is going to go
anywhere, although | want to be on record that I
woul d I ove to be able to, because people in power
m ght be a little nmore careful about what they say
if there is documentation to that effect.

The second point | want to make --
and | don't want this to go to the heads of the
panel lists here today. | think it is going to be
critical, in light of the expertise that is around
this table and the full and frank di scussion that
we have had, that the policy review, in my hunble
opi nion, has to continue after you make your
findings with respect to the factual inquiry.

The reason | say that is that it
may not be anticipated, but I think it is of
critical importance because there is no way,
particularly after everything we have heard and
the different views and the hypotheticals -- |
think it would be very constructive that once you
have made your findings in the factual inquiry,

t hat the policy review continue because then we
can direct our m nds specifically to the findings

t hat you have made.
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| just wanted to put that on
record and thank you all for your expertise.

THE COWMM SSI ONER:  Wel |, | think
t hat conpl et es today.

Let me make a couple of comments.

First of all, I think it is worth
noting that the proceedi ngs today have been
recorded and they will be posted, either tonight
or tonorrow, on the website. So they are
avai |l abl e there.

It is certainly, fromour
standpoint, going to be very useful to have them
recorded in that way.

For those that are interested, |
t hink the proceedings will also -- | don't know if
t hey are being televised |live on CPAC today, but
they will be televised on CPAC at sonme time.

Our son, who just had his first
child, our first grandchild, told me the other
ni ght that our proceedings are televised on CPAC.
He was up with the baby from 1:00 to 3: 00, and he
said it was absolutely terrific for putting the
baby to sl eep.

--- Laughter / Rires
THE COMM SSI ONER: The ot her thing

StenoTran



© o0 N o o -~ wWw N P

N N N N N N P B R R R R R R R
ag A W N P O O 00 N oo 0o »dM W N - O

282

that struck me is that today was so
extraordinarily valuable. | genuinely mean this.
It is alnost |like a confort blanket. | don't want
to let you people go.

If there are any observations or
t houghts that you have about the questions and the
i ssues we have been discussing, by all means, |
say to the panel menbers, feel free to communicate
themto us. | think it would be very helpful to
me, indeed.

Let me close by expressing ny
appreciation and | am sure the appreciation of
everybody here to all of you. AlIl of you come
fromvery busy lives, busy backgrounds. You have
contributed your time to this exercise. | think
we are all commtted that it is inportant, but it
enriched the whol e exercise enornously, from ny
standpoint. The ideas that came forward today are
going to be so useful in trying to work out these
recommendati ons.

| really amvery genuinely
appreciative of all the help you have given.

On behalf of us all, thank you
very much

We wi || adjourn now.
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Let me just announce that the
public hearings will comence again on Monday at
10 o' clock. For anybody who is listening, there
was some suggestion that it m ght be at 9:30, but
it will be 10 o' cl ock Monday nmorni ng.

MVE BEGIN: Could I just add that
in terms of documents in nmy time, which was before
the First World War, there was no names of
M ni sters nmentioned, not even the title. So do
not even think of that.

THE COWMM SSI ONER: Thank you.
--- Whereupon the roundtabl e adj ourned at

4:07 p.m / La table ronde est ajournée

a 16 h 07

;;{i)qqAQLQ) 624¢%Q1L7v0éhﬁﬂﬁd
! /
Lynda Johansson,

C.S R, RPR
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