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Otawa, Ontario / Ottawa (Ontari o)
--- Upon comencing on Friday, June 17, 2005
at 9:00 a.m / L'audience débute | e vendredi
17 juin 2005 a 9 h 00
THE REGI STRAR: Pl ease be seat ed.
Veui |l | ez vous asseoir.
MR. DAVI D: Good nmor ni ng,
Comm ssi oner.
THE COWMM SSI ONER:  Good nor ni ng.
MR. DAVI D: It is my pleasure to
introduce you to M. James Lockyer, who will be
testifying this nmorning.
THE COMM SSI ONER: Good nor ni ng,
M. Lockyer.
MR. DAVID: M. Lockyer, as you

probably know, is a reputed counsel in Toronto and

had a role in the Arar file. 1'mnot sure it was
a major role, but still he was directly involved.
It is in that sense that he will be testifying

t hi s norning.

So if we could affirm or swear
M. Lockyer?

THE COWMM SSI ONER: Wbul d you
prefer to be sworn or affirmed?

MR. LOCKYER: Swear is fine.
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SWORN: JAMES W LLI AM | NGRAM LOCKYER

THE COWMM SSI ONER:  Your full name?

MR. LOCKYER: Janmes W Il liam I ngram
Lockyer.

MS EDWARDH: | wonder if | could
assi st at this moment, M. Conmm ssioner, and
indicate for the record that M. Maher Arar waives
any solicitor-client privilege that may attach to
any conmmuni cations with M. Lockyer.

THE COMM SSI ONER: Thank you
very much

MR. DAVID: | would like to file
M. Lockyer's CV.

THE COVM SSI ONER: Exhi bit P-157.

MR. DAVID: Thank you. Exhibit

P-157.
EXH BI' T NO. P-157:
Cuuriculumvitae of Janmes
Lockyer
THE COWMM SSI ONER: Thank you.
MR. DAVID: M. Lockyer, thank you
for providing such a detailed CV. | will just be

referring you to a few key extracts.
EXAM NATI ON
MR. DAVID: First of all, you are
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a menber of the Bar of Ontario since 19777

MR. LOCKYER: Yes.

MR. DAVID: You graduated from an
LLB programfromthe University of Nottinghamin
Engl and?

MR. LOCKYER: Yes.

MR. DAVID: On the first page
of your CV we see a nunber of awards you have
recei ved. You have an Honorary Doctorate of Laws
from Assunmption University which was bestowed on
you in 2004.

MR. LOCKYER: Correct.

MR. DAVID: You are also the
reci pient of the G- Arthur Martin Crim nal Justice
Award fromthe Ontario Crim nal Lawyers'
Association in 2004.

You al so received fromthe
John Howard Society an award for distinguished
humani tari an service in February of this year,
and you are about to receive another Honorary
Doctorate of Laws fromthe Law Society of Upper
Canada this year.

On page 2 | just wish to highlight
to the Conmm ssioner the fact that fromthe years

1974 to 1977 you were the Secretary of Amesty
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| nternational, the Canadi an Branch.

On page 3, that in 1993 and to
this day that you are a Director, and you were
Foundi ng Director of the Association in Defence of
the Wongly Convict ed.

MR. LOCKYER: | think I was
Secretary of Amesty for two years, not three.

MR. DAVID: All right. | bring
you to page 7 of your CV, and | note that in June
of 2003 you were speaker at a Foreign Affairs
Depart ment Conference entitled "The 25th
Anni versary of the Transfer of Offenders Progrant
in Ottawa.

MR. LOCKYER: Yes.

MR. DAVID: You had been invited
by the Department of Foreign Affairs to give this
conference?

MR. LOCKYER: Yes. To give the
conference, no. To be a speaker at.

MR. DAVID: To be a speaker, |I'm
sorry.

MR. LOCKYER: Yes.

MR. DAVID: To be a speaker.

On page 8 we see that you have

been intimately involved in various cases in
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Canada that concern wrongful conviction cases, and
| note the case of Guy Paul Morin and David

M | gaard as being perhaps the nost renowned of

t hose cases.

| bring you to page 11 of your CV.
Per haps you could provide us with some detail as
to these cases, because you have entitled this
category of client for which you have acted as
"Cases of Canadi ans Abroad Sentenced to Death for
whom | have Canmpai gned”. | note the names of
St anl ey Faul der, Nguyen Hiep, as well as Ms. Tran
Cam M. WIIliam Sanpson. | believe on this Iist
shoul d al so be added t he name of Ken Charron?

MR. LOCKYER: Ken Charron wasn't
sentenced to death. He was serving a 40-year
sentence in M ssouri for rape.

MR. DAVID: Very briefly,

M. Lockyer, could you just describe your
i nvol vement in each of those four cases?

MR. LOCKYER: Well, | first became
invol ved with the Consul ar Affairs Depart nment
t hrough the Faul der case. | was approached by his
| awyer, Sandra Babcock, at a conference in Chicago
in 1998. | hadn't been aware of his case at al

until then and she told me it was a man from
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Al berta who had been on death row in Texas for
more than 20 years and woul d we hel p, our
organi zati on.

The conference | was at was a
wr ongful conviction conference in Chicago. So we
in fact agreed to do that i mmediately. That is
how | came to know Gar Pardy in particular, the
Head of Consul ar Affairs, and worked through him
He was al ready on the case, had been | ong before |
was i nvol ved.

MR. DAVID: In your best estimate,

when woul d you have met Mr. Pardy for the first

time? |'mtal king about years.

MR. LOCKYER: | would have met
him | would think, in 2000. | probably met him
as a result of the Nguyen Tran case. | don't

think I met as such over Stanley Faul der's case.
We spent a |ot of time on the phone together. Our
organi zation, in fact, sent three delegations to
Texas to try and save M. Faulder's -- or try to
play a role in saving his life. Let's not
exagger ate what we can do, especially in Texas.

In fact, one of our del egations
was a Bl oc MP, Daniel Turp, who went with one of

our directors. They were there, in fact, when he
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was execut ed.

So we tried to save M. Faul der --
or tried to be involved in saving his life insofar
as we could. W were unsuccessful.

The Nguyen Hi ep, Tran Cam
cases, very sad cases of two | adies, one sentenced
to death and actually executed ultimately by
firing squad, and once sentenced to life. W
call ed them grandnot her-not her. And we got quite
invol ved in that.

It was a difficult case because we
wer e al ways worried about publicity could do harm
to the case. The Vietnanmese government m ght nore
i kely carry through the death penalty if there
was publicity in Canada. So we were working
behi nd the scenes as best we coul d.

Oddl y, but interestingly enough,
with the Toronto Heroin Squad. There were two
officers of the Toronto Heroin Squad who got very
involved in the case and came with myself, Rubin
Carter and Diane Martin -- who died just |ate | ast
year -- to neet the Vietnamese Anbassador in
Ottawa. The five of us tried to convince himthat
these two | adies were likely innocent because the

Toronto Heroin Squad had good reason to think they
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were as well.

That is why we got involved
particularly in that case, as well as the death
sentence side of it as well.

The Sanpson case, | nmet the
Ambassador to Saudi Arabia in Otawa.

Gar Pardy woul d organi ze these
t hings. He would introduce us. He would brief me
on the cases and I would in turn brief others who
woul d go with me. He would introduce us both in
writing and verbally, and then we woul d debri ef
hi mafter any meeting we may have had with an
Ambassador or anything else we had done.

The Charron case was a case that |
took to Foreign Affairs, rather than they already
had it. He was in the 17th year of a 40-year --
am | talking too much?

MR. DAVID: No, it's fine.

--- Laughter / Rires

MR. LOCKYER: |'msorry. He was
in the 17th year of a 40-year sentence for rape in
M ssouri. Barry Scheck, who is a | awyer, one of
t he people who runs the Innocence Project in New
York, called me in 2002 and asked me for help.

He told me about M. Charron. I
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knew not hi ng about him He was a Canadi an who had
been in prison for all this time and for seven
years they had been trying to get exhibits

rel eased for the purposes of post-conviction

DNA testing. It was a curtain that was known to
have semen on it and they wanted the curtain

rel eased for DNA testing because M. Charron was
claimng innocence.

They had been through any
number of court processes and they al ways won in
court, but the State of M ssouri always appeal ed,
and it had been going on for seven years and using
up resources on the part of the Innocence Project.
There were four or five other cases that were
following it in St. Louis. So it was an inportant
case in Mssouri.

He asked me what we could do as an
organi zation. So we did two things. Primarily we
got a fair bit of media in Canada about it. W
got it on the CBC National as the second story,
whi ch turned out to be not quite as good as we had
t hought because the first story the night they did
was Jean Chrétien's resignation. So 28 m nutes of
t he hal f hour of news was Jean Chrétien. W got

the | ast two m nutes.
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MR. DAVID: We have suffered from
t he same shadow, M. Lockyer --
--- Laughter / Rires

MR. DAVID: -- in terms of ny
col | eagues i n Quebec.

MR. LOCKYER: That's right,
of course.

But | also called M. Pardy and
asked himfor help, and what he did is was he got
t he Canadi an Consul ate in Chicago involved, which

is apparently the consulate for which M ssouri is

inits --

MR. DAVID: Jurisdiction?

MR. LOCKYER: -- jurisdiction,
right.

And t he Consul General -- it may

be the wrong title, whatever, the top man,
what ever he is by title -- wrote to the M ssouri
Attorney General a pretty strong |letter saying:
We are writing on behalf of a Canadian citizen
and we think what is going on is unacceptable and
we think you should release the exhibits for DNA
testing.

About a nmonth into this, | then

call ed the prosecutor, by the name of Jennifer
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Joyce, to give her my position, and she said she
woul d call me back in a couple of weeks. She did
and she asked me if | would put my noney where ny
mout h was, to use her words, and | said yes. She
said, "All right, send us $3,000 U.S. and we wil
do the DNA testing."” | said, "Fine, I will put

t he cheque in the mail tomorrow.” Then | put the
phone down and picked the phone up and call ed

M. Pardy and said "Send me $3,000 U.S. to pay ne
back”, which they did, and unfortunately the DNA
testing established that M. Charron was where he
shoul d be.

So it was a great success,
except for the end result was not, you know,
what | suppose we woul d have hoped for, but
that's what it was.

But that case perhaps showed
better than anything how that kind of cooperation
coul d achieve things. Barry Scheck and the
| nnocence Project was tearing out their hair
because of this case, and other cases then
foll owed behind it in the same jurisdiction,
in Mssouri.

MR. DAVID: 1In terms of perhaps

what the Comm ssi oner would be interested in, it
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clearly establishes that you had a good wor ki ng
relationship with M. Pardy over a number of years
in the cases of vari ous Canadi ans detai ned abroad?

MR. LOCKYER: Yes, | did. And to
a |l esser extent with his department. | dealt much
more with himthan officials in his departnment,
but fromtime to time | deal directly with
officials in his departnment as well.

MR. DAVID: So over these four or
five years where you have had direct coll aboration
with M. Pardy in terms of phone communi cations
and meetings and just generally dealing with the
man, could you give us your assessnent of how he
performs his duties as he is called upon to
deliver themfor the Government of Canada?

MR. LOCKYER: | don't like to be
an advertisement for Gar Pardy, but | ama bit.
' mglad he's not here.

--- Laughter / Rires

MR. LOCKYER: | mean, | think the
first thing is that | always felt that he was
quite -- felt quite personal about these cases.

He felt the enotions of the situations. | think
we cried over Madam Nguyen Hi ep when she was

executed. We were both extraordinarily upset.
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Li kewi se over Stanley Faul der.

We never alleged that Stanley Faul der didn't
commt the crinme either, it was nore -- you just
get to know these people, even though you don't
meet them and you feel for them And he had

t hat human enmpat hy and that is such a good
starting point.

From there, he dealt with me as an
equal. He gave ne a |lot of information on the
qui et, so to speak, and trusted nme as much as
trusted him and would respond to requests from ne
overnight. W worked -- | think we worked very
wel | together.

| mean, Madam Nguyen was execut ed.
| don't think that was his fault, in fact | know
it wasn't.

The same with Stanl ey Faul der. |
mean, we tried, and he tried. Stanley Faul der
probably he put more work into than any ot her
cases actually. And funds, a | ot of funds went
into his case fromthe Canadi an government trying
to save his life.

MR. DAVID: So dedication to his
work is certainly one of his qualities?

MR. LOCKYER: Definitely, yes.
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Yes, really.

MR. DAVID: M. Lockyer, | would
i ke to now bring you perhaps nmore directly to our
case, and that is the case of M. Arar.

MR. LOCKYER: Ri ght .

MR. DAVI D: | have had the
opportunity of meeting with you, and | understand
we can break down basically your involvenment into
two di fferent phases, two different tinme periods.

The first being perhaps
approximately in the nonth of July of 2003, and
t hen your involvenment in the case in what | would
call Phase 2, and that is in August, where DFAIT
t hen reapproached you to ask you for your active
participation.

So if you could just tell us
about Phase 1, what occurred, what you did and
what you offered?

MR. LOCKYER: Well, | was worKking

with M. Pardy in the summer of that year, as |

recall. | think M. Sampson was still in jail in
Saudi Arabia, as | recall, so we were regularly
tal ki ng anyway. | was the front man, so to speak,

for aid work, our organization, in nost of these

cases, not all of them but nost of them
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We were al so working on anot her
case of a man who has al ways wanted his identity
kept out of the media who had been inmprisoned in
Saudi Arabia and tortured. That had got out. It
was out by this time but we were working on that
case as well, and |I raised the Arar case as being
just a natural part of the kind of work that we
were trying to do.

We were tal king about what aid we
m ght be able to do. | wasn't sure there was a
whol e | ot we could do because Arar was al ready
very much in the media eye with a | ot of support
in much of the media, so | thought I may be a bit
of a Johnny-cone-|lately who probably couldn't
provi de nmuch help of any sort. But | was
certainly prepared to talk to M. Pardy about the
ki nds of things we could do, neet the Syrian
Anmbassador, try and get visas to go to Syria, that
kind of thing, which we tried to do in the
Vi et nanese case as well but they had refused us
Vi sas.

We were in the m ddl e of
di scussing this, and then in August M. Pardy
suggested that perhaps |I m ght be interested in

bei ng an observer on behalf of DFAIT at Mr. Arar's
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trial, if there were to be a trial.

MR. DAVID: So when you offered
AIDWC' s -- your association's -- services to
assi st in whatever way you could M. Pardy's
efforts and the Governnment of Canada's efforts to

bring M. Arar back to Canada, your know edge of

the Arar fact |line was based on media reporting?
MR. LOCKYER: Until | started
talking to M. Pardy. | had talked to M. Pardy

about his case in previous nonths, but | frankly
hadn't had the time really, or the resources, to
t ake on anot her case.

So it wasn't until July | started
sayi ng, you know, we think we should try and do
something, if there is anything you think we can
do that is hel pful.

MR. DAVID: | would like to orient
you to M. Pardy's personal notes. They are
extracts fromhis diary. That would be
Exhi bit P-88.

MR. LOCKYER: Thank you.

MR. DAVID: |If you go to tab 1,
page 31 you will see there is an entry. It is the
third box. It is on Saturday, August 16t h.

MR. LOCKYER: Yes.
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MR. DAVID: MWhere it says " Not
relevant,” it is your nane.

MR. LOCKYER: Okay.

MR. DAVID: So it was
simply renmoved for privacy concerns. It is
"Lockyer". So he is referring to a phone
conversation with you.

MR. LOCKYER: Yes.

MR. DAVID: Wth the follow ng
annot ati ons:

"Damascus

Most willing.

W nni peg, Aug 25/03
Has (passport)."

Now, does that in any way
correspond to any nmenmory that you may have of a
conversation with M. Pardy on this date?

MR. LOCKYER: Yes, it does. |
have just | ooked at my diary for August 25th. |
had to speak at a conference in W nnipeg that day.

Clearly | was saying, ideally
don't go then, but if I had to | would have.

MR. DAVID: So is it essentially
on this phone call that M. Pardy seeks your

col |l aborati on?
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MR. LOCKYER: It would certainly
seem so, yes. | don't remember it being on a
Saturday, but it could well have been. W had
each other's home phone nunbers.

MR. DAVI D: What role was he
requesting of you?

MR. LOCKYER: To be an observer on
behal f of DFAIT at the trial of M. Arar, if and
when it took place. | do know at that time
M. Pardy was saying that rumours were rife that a
trial could take place very soon

MR. DAVID: |If we could nowgo to
t he DFAIT docunents, and if you could go to
tab 516. That would be in volune 6.

This is for the record,

M. Lockyer. You are not directly concerned in
t hese docunents in the sense that they are not
addressed to you, but they do refer to the facts.

MR. LOCKYER: Could you tell me
agai n what number ?

MR. DAVID: It would be tab 516.

| bring you to the third
par agraph, which says the foll ow ng:

"The Enmbassy has now

| ear ned. . ."
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This is dated August 16th, so it
is the same date that M. Pardy and you spoke.

MR. LOCKYER: | ndeed.

MR. DAVI D:
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"The Enmbassy has now | ear ned
t hat devel opments have
recently taken place in this
case and has been i nformed by
conpetent Syrian authorities
t hat Maher Arar will face
trial before the Syrian civil
Court within one week. In

vi ew of those devel opnents

t he Gover nment of Canada
woul d wi sh to have the
presence of a Canadi an
Official who would come from
Canada and whose presence
woul d be to act as observer
during the trial. It is also
the wish of Ms. Monia

Mazi gh, wi fe of Maher Arar,
to be present during the
trial. The Governnment of

Canada supports this request.
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The Enbassy is therefore
seeking the Foreign

M nistry's assistance for the
i ssuance of the necessary
Syrian visas and woul d be
grateful if it could so
instruct the Syrian Enmbassy
in Ottawa."

So clearly as of this date you
accepted also the request that was bei ng made of
you by M. Pardy on behalf --

It refers here that the mandate
seenms to be representing the Government of Canada,
as opposed to your reference to DFAIT.

What was your understandi ng of the
mandat e of who you woul d be representing?

MR. LOCKYER: You know, frankly, I

didn't put my mnd to it. It wasn't inportant to
me. | was an observer for governnment. That is
how | | ooked at it.

MR. DAVID: I|I'msorry.

Again for the record | bring you
to tab 517. It is an entry for the very next day
and the second paragraph refers to the fact that:

"The Enmbassy has the honour
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to informthe Mnistry of
Foreign Affairs that the name
of the observer the Canadi an
government wi shes to attend
M. Maher Arar's trial is
James Lockyer."

So it is just a furtherance in
terms of official correspondence between the
Government of Syria and the Government of Canada?

MR. LOCKYER: Ri ght .

MR. DAVID: On August 19th, again
for the record, you sent your visa application to
M. Pardy?

MR. LOCKYER: | did.

MR. DAVID: Okay. | bring you
now to tab 531, where the Departnment of Foreign
Affairs is making a formal written offer
concerning your involvement in this trip to Syria.
You are referred to as the official advisor to
DFAI T, or as an official advisor to DFAIT. You
will see that that is in the very first sentence.

MR. LOCKYER: Okay. This is the
letter I would have seen. Yes.

MR. DAVID: This is the letter

t hat you woul d have received. It is dated
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August 25t h.

MR. LOCKYER: Ri ght .

MR. DAVID: Then, for the
record you go to the second page of that letter,
and on August 29th you have accepted the offer as
drafted in the letter, and this you signed on
August 29, 2003.

MR. LOCKYER: Ri ght .

MR. DAVI D: Just by way of
rem ndi ng you, M. Pardy retires and is repl aced
by M. Konrad Sigurdson on August 31st.

MR. LOCKYER: That was al so a part
of the reason for keeping this moving, | remenber,
to do it before M. Pardy's retirement.

MR. DAVID: | bring you nowto
tab 563 in the same volunme, and that is an entry
for September 12, 2003. Again, you are not
directly involved but it is just to explain the
chain of events.

We see that Myra Pastyr-Lupul
is seeking a follow-up from Syria on whether they
are approving the observer status. You will see
that there is action to Damascus t hrough the
Canadi an Enmbassy. It is the very |ast paragraph,

wherein it is said:

StenoTran



© o0 N o o -~ wWw N P

N N N N N N P B P R R R R R R R
ag A W N P O O 00 N oo 0o »d W N -, O

7560

"...would you ask if this
request has been consi dered
by the (M nistry of Foreign
Affairs) of Syria yet..."
MR. LOCKYER: " msorry, |'m not
with you. What tab are you in?
MR. DAVID: 1'msorry. Tab 563.
MR. LOCKYER: Yes.
MR. DAVID: It is the very | ast
paragraph. 1t says "Action DMCUS. "
MR. LOCKYER: Yes.
"Kerry asked for an
update..."?
MR. DAVID: Yes. The second
sentence says:
"I f possible, and when
appropriate, would you ask if
this request has been
consi dered by the (Mnistry
of Foreign Affairs) (of
Syria) yet, as we would |ike
to prepare M. Lockyer for
this process, obtain his
visa, etc. Thanks."

So we see that the issue is stil
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live in September?

MR. LOCKYER: MM hmm

MR. DAVID: | bring you nowto
tab 566 for an entry on September 16th. Agai n,

t he Department of Foreign Affairs in this document
is seeking your input on dealing with difficult
consul ar cases.

There are a series of messages
here, and | bring you to the very top nmessage on
the first page of this tab, and it says the
foll ow ng:

"On Sept. 16,
JPD/ Si gurdson..."

So it is essentially
M. Sigurdson.

"...and | spoke with James
Lockyer by tel ephone about
this case. We advised that
whil e we do not have any new
information for him we would
like to meet with himand

ot her interested persons in
the field of human rights
action to discuss the

limtations of Canadi an
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di pl omacy in a case like this
one, and to propose solutions
for Canadi an foreign policy
approaches to Consul ar cases
t hat do not fit into our
conventi onal services. Such
a meeting will take place in
| ate October.™

Do you recall this approach from

M. Sigurdson in this regard?

MR. LOCKYER: | renmenmber that the
phone call -- 1 think it may have been initiated
by me, but | do remenber the phone call, yes. It

was sort of my first meeting or the first time |
talked to M. Sigurdson, so | wanted to try and
develop a rapport with him if | could, that
mat ched the one | had with M. Pardy.

MR. DAVID: What did you
understand of this initiative fromthe Department

of Foreign Affairs in seeking expert advice?

MR. LOCKYER: Well, | don't want
to -- I'"mnot sure | call myself an expert, but |
was certainly -- you know, | would have |oved to

have tal ked to them about how to deal with these

type of cases, yes, and had been doing that with
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M. Pardy for several years by this tine.

MR. DAVID: To your understanding,
was this an initiative fromthe Department of
Foreign Affairs or was it, again, something that
was bei ng suggested by you?

MR. LOCKYER: Hnmm | don't
remenmber. | don't remenber if it was me or them
who came up with the idea. They have written it
as if they did, and they may well| have.

MR. DAVID: Okay.

MR. LOCKYER: | can't contradict
it, certainly.

MR. DAVID: | bring you nowto an
entry for the next date, on Septenmber 17th, and
t hat woul d be tab 565.

MR. LOCKYER: |I'm goi ng backwards?

MR. DAVI D: Yes.

MR. LOCKYER: Okay.

MR. DAVID: It is simply an
annotation that there is still no Syrian response
to the request --

MR. LOCKYER: Ri ght .

MR. DAVID: -- for your
observer status.

Then we go to an entry or to
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an event on October 2nd. That, M. Lockyer, |
rem nd you, is the date that M. Pardy's
retirement party occurred.

MR. LOCKYER: Yes.

MR. DAVID: So if you could just
tell us about the unfolding of events that day.

You came to Ottawa, | understand,

on Oct ober 2nd~?

MR. LOCKYER: WM. Pardy had -- |I'm

not sure he had invited me to his retirement
party, the organizers had invited me to his
retirement party and indeed | was to speak at it,
and did. It was held in the Foreign Affairs
bui | di ng.

| killed two birds with one
stone, so to speak, it was agreed that | would
meet with M. Sigurdson while | was there in
Ottawa before going down to the retirenment party,
which | remenber, | think, was in the basenment of
the building. So | met with him

| recall at |east four other
people with him | think it was some of -- [|'m
not even sure if it was all of, | don't remember,
t he peopl e who worked the various sectors of the

world within the department. We tal ked and they

StenoTran



© o0 N o o -~ wWw N P

N N N N N N P B PR R R R R R
ag A W N P O O 00 N oo 0o »d W N -, O

7565

were basically asking me to do nost of the
talking. 1, in the process, was asking them
guestions about M. Arar's case, where it was
goi ng and giving themmy views on what | thought
shoul d be done that wasn't necessarily being done.

MR. DAVID: Could you share with
us what you suggested to the department?

MR. LOCKYER: Well, | certainly

knew from M. Pardy what the Canadi an gover nment

had done t hrough various means. |t had sent two
MPs over there to see him I knew that the Prine
M nister had written, | believe two letters to, |

suppose his counterpart, the President of Syria.
| knew that a Senator had been over there -- is
that right -- as | recall.

MR. DAVID: That is right.

MR. LOCKYER: | knew that M nister
Graham had spoken to his counterpart at the U. N.
in New York. | recall knowi ng that as well.

| just felt that, you know, that
wasn't enough, that it just needed nore. | felt
the same in the Vietnamese case. The Prime
M nister had written then as well to the President
of the Socialist Republic of Vietnam but | just

felt that wasn't good enough. | just thought it
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requi red much nore effort fromthe top in these
cases, because you are much nore likely to get the
attention of the authorities.

MR. DAVID: So essentially nore
political involvenment?

MR. LOCKYER: Especially because |
was hearing from M. Pardy, he was making it quite
clear to me that there wasn't unanimty on this
case, that there were real problenms within the
Solicitor General's Office and the agencies that
he supervises, if that is the right word, who
didn't seem particularly keen on getting M. Arar
back to Canada.

MR. DAVID: So this was being
expressed to you by M. Pardy?

MR. LOCKYER: It was.

MR. DAVID: Not by M. Sigurdson?

MR. LOCKYER: No, definitely -- |1
never devel oped that kind of rapport with
M. Sigurdson. Indeed, you are tal king about ny
first meeting with him we are in the m ddl e of
tal ki ng about. The first time I met himwas that
day. Indeed, the only time | have ever met him
was t hat day.

MR. DAVID: Did you make any ot her
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suggestions, M. Lockyer?

MR. LOCKYER: Well, | guess one
tends to focus on oneself.

| saw me getting to Syria for
t he potential trial of M. Arar as being an
i mportant devel opnent in the process. | wanted
themto push that a bit harder because |I didn't
have a visa at this point. They hadn't obtained
it. They were taking on that task and they hadn't
obt ai ned one.

MR. DAVID: That is right.

MR. LOCKYER: | was wondering if
it mght helpif I met the Ambassador to show
didn't have horns, that kind of idea.

MR. DAVID: So this would have
been the third suggestion you woul d have made?

MR. LOCKYER: Yes.

MR. DAVID: Meeting the
Anmbassador, you have testified already that you
had done so on other cases. Was it in that same
['ight that you were making that recommendati on?

MR. LOCKYER: Well, | thought it
was a way of showing | didn't have horns and that
m ght help me get a visa through the Ambassador.

Certainly the meetings | had had with the
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Vi et namese Anbassador and the Saudi Ambassador had
been very pleasant. |'mnot sure "pleasant” is
the right word. The Vietnamese Anbassador wasn't
pl easant. He actually got quite tearful during
the interview for personal reasons, but | felt
they were use -- | left themfeeling that they had
been good, put it that way.

| know there were four things and
| can't remenmber what the fourth thing is that |
t al ked about with him

MR. DAVID: |If | could maybe
prompt your menory?

MR. LOCKYER: Pl ease.

THE COMM SSI ONER: Go ahead, | ead
t he witness.
--- Laughter / Rires

MR. DAVID: It has to do with the
RCMP and medi a and | eaks?

MR. LOCKYER: Oh, yes, yes.

Because there were these | eaks
com ng out through media that really were taking
the side of the RCMP and trying to present
M. Arar, at least fromnmy perspective, as being
sort of an al-Qaeda individual. They were clearly

| eaks for a purpose, to blacken his reputati on and
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hi s name, and | thought -- in the context of the

humani tarian situation M. Arar was in, | thought

t he | eaks and the media reports of
out rageous, actually.

| mean, | thought -

the | eaks were

- nmy viewis

t hat that kind of media, which places the Iife of

someone in danger, or the security

of someone in

danger, is really quite irresponsible. That is ny

personal view.

MR. DAVID: Was there any

acqui escence or response given to you by those

t hat were speaking to you in terns

suggesti ons?

of your

MR. LOCKYER: It was a perfectly

pl easant meeting. Did | |eave ther

was difficult.

e feeling -- it

| didn't know M. Sigurdson. It

was hard to know how he was reacting to me. |

wasn't sure whether to be inpressed or surprised

or thinking it odd that all the others were in

t here, because that had never happened with

M. Pardy. When | nmet M. Pardy it

was either

al one or with one or two of his people.

| thought they m ght be giving ny

views an inportance that ny views didn't warrant,
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to be perfectly honest with you. | thought it was
a bit odd that they had so many of themin there,
but that is just a thought.

MR. DAVID: Thereafter was the
party. That was a meeting that occurred before
M. Pardy's party?

MR. LOCKYER: Yes. Then | went
down and gave nmy little speech, and I met Joe
Clark for the first time inm life.

--- Laughter / Rires

MR. DAVID: After the party,

M. Lockyer, | understand that you met Monia
Mazi gh. |If you could just describe that neeting
and the circunstances in which it occurred?

MR. LOCKYER: Well, | had been
speaking to her on the phone by this time. | was
alittle cautious about it because of this sort of
new role | suddenly had of being an observer,
where you want to try and appear inpartial.

Al t hough, frankly, I didn't feel inpartial in ny
bones, but | wanted to present nyself as that as
best | could, which is why |I agreed with M. Pardy
t hat Al DWC woul d i mmedi ately cease to be doing
anything active in M. Arar's case once he asked

me to be the observer.
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But | wanted to meet Monia, if
only because | thought maybe |I could make her feel
alittle bit better, that there was someone el se
who was -- because | knew there had been others
way before me who were hel ping her. | just
t hought another face m ght make her feel better.

So I went to her home, her
apartment, where she |lived, her and her nother. |
spent about an hour there. | thought she was a
fabul ous | ady.

| was encouraging her to cone to
Syria with me, if we could get visas, and she was
very apprehensive of going there. She was really
quite scared, quite scared of going there, and

wanted me to get an assurance through Syria that

not hi ng woul d happen to her. | said | thought
t hat was pretty unlikely we would get it. | said
in my own view, for what it was worth, | thought

she woul d be quite safe there, especially if we
kept together, but | couldn't guarantee anything,
and we sort of left it in the open on that.
MR. DAVID: Her fears were what?
MR. LOCKYER: Well, | could
i magi ne that the Syrian government would not have

been very keen on sonme of the things she had been
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saying in the media about them and the
al l egati ons that she had been maki ng on behal f of
her husband. Syria is not a country that
necessarily sits down and chats these things out
with you nicely.

MR. DAVI D: We conme next,
M. Lockyer, to the date, the infamus date of
Oct ober 5, 2003, and Myra Pastyr-Lupul gives you a
phone cal | ?

MR. LOCKYER: That was a great
day, yes.

MR. DAVID: |If you could tell us
about that phone call?

MR. LOCKYER: Well, she phoned ne
at home. | would put it around 5 o' clock. |
can't remember if it was already out in the media
by this time or not. | got a feeling it had come
out in the media earlier in the day. | had been
out all day, but | do know the first I found out
about it was the phone call. | think it was in
this phone call that she related to me essentially
what she understood had happened.

Do you want me to go through that?

MR. DAVID: Yes, please.

MR. LOCKYER: That Maher had
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been -- M. Arar had had a trial in the police
station, that it had |lasted for all of half an
hour, that at the conclusion of the trial the
Ambassador, or the consul -- | think the
Ambassador, had been called in to the police
station. He had been conme and he had been told
that M. Arar was free to go. The Ambassador had
taken himstraight to the Enbassy.

| have a distinct menmory of her
telling me that he nmet the Ambassador's wife. |1,
for some reason, just renmenber that.

They got himout of the country on
t he next plane. And not a word was said to anyone
until he was out of Syrian airspace on the way to
Paris, as | recall.

MR. DAVID: So did you understand
t hat Myra Pastyr-Lupul was calling you before
Moni a was advi sed that Maher had been rel eased?

MR. LOCKYER: No, | don't think

so, but I don't know. | would be surprised if
she -- | would hope not. | would hope Monia was
first on the list. |'msure she was. | can't

believe | would be advi sed before her.
MR. DAVI D: If we could file a

letter that Myra Pastyr-Lupul wrote you on
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Oct ober 15th. That woul d be P-158.
EXHI BI' T NO. P-158: Letter
dated October 15 to
M. Lockyer from Wra
Pastyr-Lupul
MR. DAVID: 1t is more for the
record than anything else, but sinply in this
|etter Myra -- and | begin at the second
sentence -- says:
"We will be sure to let you
know about the..."
First of all, she is returning to
you, basically, your passport and pictures.
MR. LOCKYER: Yes.
MR. DAVID: And says that:
"We will be sure to let you
know about the consultative
process on consul ar policy as
it unfolds. | believe that
Konrad Sigurdson will be
| ooki ng for your views on how
we can do things better in
the future. | will advise
when a date is set for such a

meeting. In the nmeantime, it
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was a real pleasure to nmeet

with you in Ottawa on

Oct ober 2 and we really

appreci ated your insight

about

cases

t he Arar and Sampson
" (As read)

Was the idea of the consultative

policy consultation ever pursued?

MR. LOCKYER: No.

effect, | think is my | ast
Affairs since that date.

any dealings with them at

That, in
contact with Consul ar
| don't think | have had

al | .

| have certainly had dealings --

certainly spoke with M. Pardy since then,

several -- many times.
about cases, but not with

VR. DAVI D:

We have met and tal ked

Consul ar Affairs.

The next date |

would like to bring you to is October 22nd,

wherein you came to Ottawa for a meeting and you

met with M. Arar, you met
Neve, Kerry Pither, and |

phone participation of M.

with his wife, Alex
believe that there was a

Wal dman?

MR. LOCKYER: Yes. Yes, |

remenmber that.

VR. DAVI D:

| f you could just
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descri be that neeting and what was di scussed?

MR. LOCKYER: Well, at this point
in time, obviously it was public that M. Arar was
back, but he hadn't gone public as to the
treatment that he had received. So he related to
us the treatment that he had received, that he had
been tortured.

The main purpose of the neeting
was di scussi ng how and when he should go public
wi th what had happened to him He was obvi ously
even then, | mean, three weeks had passed since
his rel ease, but clearly there was some ment al
frailty to himstill and he was quite anxious
about going public.

But, as well, we had this
addi ti onal concern of the Canadi ans that he had
| eft behind in Syria, M. Al ml ki being the one
t hat we were nost concerned about because he had
met himin prison. M. Almalki -- am|
pronouncing it right?

MR. DAVID: Yes, that is correct.

MR. LOCKYER: M. Al mal ki, Maher
made it clear to us, had received nuch worse
torture than he had. He enphasised that, "In a

sense | was |ucky conpared to what they did to

StenoTran



© o0 N o o -~ wWw N P

N N N N N N RBP BRP R R R R R R
ag A W N P O O 00 N oo 0o »dM W N - O

7577

him" | distinctly remenmber Maher tal ki ng about
how Al mal ki got the tire treatnment, which Maher
had not got. | remenber the tire treatment.

And we were worried, as you al ways
are in these cases, that if you go public you may
end up doing nore harmthan good. | mean, | think
you just witnessed it in the |Indonesian situation
with the Australian | ady, where you would have to
guestion whet her what happened in Australia hel ped
her cause in Indonesia. |'mnot saying it did and
" mnot saying it didn't, it is a concern. You
just don't know in these cases.

Utimtely we decided that since
it was Maher's -- the publicity around M. Arar's
case had been enormous and he was out, and there
had been virtually no publicity around any of the
ot her cases and they were still in, there seenmed a
certain logic to the idea that maybe if we start
publicizing their cases they will get out, too.

It was very conforting to have
Al ex Neve there, who would have been the expert in
t he roomon these kinds of issues as the -- I'm
not sure whet her he was the Chair of Amesty, the
head of Ammesty in Canada in any event.

| had never net Al ex before. The
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first time | actually met himwas that day.

So that was the focus of the
di scussion, and if indeed he was going to go
public. | think by the end of the meeting we
deci ded he woul d. Who was going to draft his
statement? Who was going to essentially debrief
him-- 1 knew Alex and Kerry Pither had already
started doing that, taking himthrough his
experiences in Syria right fromwhen he had been
apprehended in New York -- and the respective
rol es of each of us.

So that is really what
we di scussed.

MR. DAVID: You have mentioned
that M. Arar did provide you with a briefing,
with a narrative of what he experienced.

Did you take any notes of
t hat narrative?

MR. LOCKYER: | did not.

MR. DAVID: Can you, to the best
of your ability, provide us with your recollection
of what M. Arar informed you of in terms of what
he had experienced in --

MR. LOCKYER: | will do my best.

He descri bed his cell as a grave.
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| remember the enphasis on the "A". He described
his cell as being essentially underground. | had
an i mge of the door -- | have the image in ny

head now of the door being sort of at the top of
the cell, the entranceway. He described beatings;
bei ng shackl ed, manacl ed to chairs; being

t hreat ened; being absolutely terrified; and being
prepared, essentially, to sign whatever they put
in front of him That the treatment was at its

worse in the first few weeks, but it continued

ri ght through for many nonths until about some two
or three nonths before he -- maybe a nmonth before
Oct ober 5th -- is that the day he got out --

Oct ober 5th, yes.

MR. DAVID: That is right.

MR. LOCKYER: He was transferred
fromthe building he was in, which was the
security building -- | forget.

MR. DAVID: Palestine Branch?

MR. LOCKYER: Thank you -- to
a regular prison where there wasn't m streat ment,
short of ghastly prison conditions. But |eaving
t hat asi de, there was no actual torture going on.
That is where he met Al mal ki who described his

experiences to him And then the unexpected
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rel ease.

MR. DAVID: M. Lockyer, you are
knowl edgeabl e of M. Arar's press conference on
Novenmber 4, 20037

MR. LOCKYER: | was not at it,
but, yes.

MR. DAVID: You are aware of
the narrative that M. Arar provided at this
occasi on?

MR. LOCKYER: At the press
conference?

MR. DAVID: At the press
conference.

MR. LOCKYER: To an extent. |
didn't watch it. | was -- | forget. | think I
was in Wnnipeg at the time working on a case.

MR. DAVI D: Have you ever taken
knowl edge of the transcripts of the press
conference, of the details that M. Arar provided
about his m streatment in Syria?

MR. LOCKYER: | may have read
them | certainly read about themin the paper.

MR. DAVID: To your m nd, were
t here any inconsistencies or contradictions

bet ween the narrative he provided you at the
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Oct ober 22nd meeting and his narrative on
Novenmber 4t h?

MR. LOCKYER: Definitely not.

MR. DAVI D: How would you
descri be your relationship with M. Arar from
Oct ober 22nd on?

Did you consi der yourself to be
retained by hin? Wre you acting for hin? In
ot her words, were you his | awyer?

MR. LOCKYER: | didn't really see
it that way. He m ght have seen it that way;
didn't really. | sort of felt |I was sort of
wearing my Al DWC hat .

My view of these kinds of --
shoul dn't say these kinds of cases, because
M. Arar's case is a one-and-only, really, for ne.
But cases which | get involved with on behalf of
Al DWC at a general level, | try and keep the
| awyer side of it out as nmuch as possible, because
the public is suspicious of |awyers and | awyers
are generally seen, in a crimnal context, as
bei ng obstructionist rather than hel pful.

So | have always tried to play
down my | awyer's hat as nmuch as | can and keep

on my AIDWC hat. That is how | saw what | was
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doing for M. Arar, because that is what | was
doing for him

| dropped out pretty quickly.
Lorne Wal dman wasn't sure if he could make the
press conference. When he decided that he could,
| felt quite confortable not attending it then.
| thought two | awyers at the press conference
woul d be certainly one too many | awyers, put it
t hat way.

--- Laughter / Rires

MR. LOCKYER: So | said that
don't think it is a good idea if | go. Besides
which, | was right in the mddle of a case of a
chap in Wnni peg at the time who had been in jai
for 12 years who | was trying to get released.

Then | just sort of dropped out of
it because | felt that M. Arar had great support
and didn't -- | wasn't really needed. | felt that
there was -- that is how !l felt.

It wasn't that | didn't continue
to support himright through to this m nute, but
didn't feel I was needed. | felt my resources
coul d be better used el sewhere.

| don't know if |I'mgetting that

across quite right.
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THE COVM SSI ONER: I think
| under st and.

MR. DAVID: | bring you now,
M. Lockyer, to October 29th. There was a meeting
on that date with the M nister of Foreign Affairs,
M. Bill Graham

MR. LOCKYER: Yes.

MR. DAVID: If you wish, I can
refer you to tab 634. That would be in volume 7.

MR. LOCKYER: This is before the
press conference, of course.

MR. DAVID: This is before
the press conference. That was on the 4th
of Novenber.

MR. LOCKYER: So | amvery nmuch
invol ved, still, at this point?

MR. DAVID: Yes, you are.

THE COWMM SSI ONER: Tab 6347

MR. DAVID: Tab 634. This is just
a reference, M. Lockyer, to the actual meeting
t hat you had with M. Grahamon this date.

MR. LOCKYER: Yes.

MR. DAVID: We have certainly
heard much testi nony about this neeting from

people directly involved in it, and we understand
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that there were in fact two meetings. There was a
private neeting wherein Monia and Maher nmet with
M. Graham and his political attache, M. Fry, and
thereafter followed a nore general meeting, a nore
wel | attended meeting, and you were present at
this meeting?

MR. LOCKYER: | was. This is
another time I saw M. Sigurdson. So this is the
other time | saw him | forgot that.

MR. DAVID: | also understand that
you were one of the principal speakers, or you
certainly took the floor at this neeting.

MR. LOCKYER: | did.

MR. DAVID: | would |like you to
tell the Comm ssioner what that meeting was about
and what was di scussed.

First of all, if |I can
interrupt you, who do you recall being attendance
at this meeting?

MR. LOCKYER: Well, it is sort of
written here. | can cheat.

| certainly remember from our
side, so to speak, or M. Arar's side, there was
mysel f, Alex Neve, and Kerry Pither, who did some

fabul ous work for M. Arar. | remenber M. Fry,
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who | had not met before, the Mnister, who | had
not met before, M. Sigurdson, who |I had.

If I can cheat?

MR. DAVID: That's fine.
That's fine.

MR. LOCKYER: There was at | east
one or two others there.

THE COVM SSI ONER: M. MNee, it
says was there.

MR. LOCKYER: Yes.

THE COVM SSI ONER: He is an ADM
We have heard evidence.

MR. DAVID: That's right.

MR. LOCKYER: Yes, okay. I
remenber him

| thought there was a | ady there.
| have a feeling they are m ssing someone, but
could be wong. And of course Monia was there,

obvi ously.

MR. DAVID: The nmeeting | asted how

| ong, approximtely?

MR. LOCKYER: | would say with the
M nister, for, at a guess, 30 to 40 m nutes, and
then the Mnister left and we stayed with M. Fry.
| can't remenber if M. Sigurdson, M. MNee,
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remai ned or not. | think they did, but |I'm not
sure. But certainly M. Fry did, and M. Fry was
t he person that was doing all the talking fromthe
government al si de.

| thought the meeting went
extremely well. | found the Mnister -- | thought
he presented hinself conpletely appropriately with
M. Arar. | was very inmpressed. | hadn't met him
before. He did all the talking. He didn't rely
on his aides when he was there, M nister Graham

Al ex Neve and | did the tal king --
| don't actually think M. Arar or Monia said
anything while we were there. Alex Neve and
both were really pushing as hard as we could for
a public inquiry. That was our goal really for
t hat neeting, besides the sinmple human side of
t he meeti ng.

MR. DAVID: And the reaction that
you got to this?

MR. LOCKYER: From M ni ster
Graham? In a nutshell, | would say that the
M nister tried to communicate -- or did
communi cate to us that he thought a public inquiry
was a grand idea but, unfortunately, there was a

Cabi net he had to deal with.
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He may have been saying that to
make myself | ook good in our eyes, but | have no
reason to conclude that. He seemed very genuine
when he was talking. | got the clear inmpression
t hat he was on-side with us.

MR. DAVID: After the nmeeting you
had a téte-a-téte with M. Fry?

MR. LOCKYER: As a group, yes,
we di d.

MR. DAVI D: What was di scussed at
this point?

MR. LOCKYER: The public inquiry
aspect. We continued working on it. W talked
about the |l eaks. We tal ked about that with the
M nister as well, because they were still com ng
fast and furious, trying to blacken M. Arar's
reputation.

We, |I'm al nost certain, did
tal k about future potential cases. W definitely
t al ked about Al mal ki, both with the M nister and
M. Fry. | forgot that. And I talked about
Al mal ki primarily. | just saw Almal ki as really,
really inportant. At that meeting |I saw him
per haps as nmore inmportant than a public inquiry in

a sense.
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THE COWMM SSI ONER: Okay. Go
ahead.
--- Technical difficulties /

Difficultés techniques

MR. LOCKYER: Do you want me to
carry on?

THE COWMM SSI ONER: Yes, carry on.

At the neeting we were told that
just that day Syria had advised, | guess Foreign
Affairs, that they would allow a nmenmber of the
Enmbassy in Damascus to visit Al malki, which would
be the first visit.

MR. DAVID: Essentially consul ar

access?

MR. LOCKYER: Yes. As | recall it
was M. Sigurdson who told us that. It may have
been M. Fry, | don't actually remember which one

as | think about it nore.

| left there feeling pretty good.
| thought these people were really -- that they
had really got the message on Almal ki, as if they
didn't already have it hopefully. Of course there
were two others we were tal king about as wel |,
t here was a chap in Egypt, El Maati.

MR. DAVID: That's right.
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MR. LOCKYER: Yes, okay. Then
there was -- is it Al Bushi?

MR. DAVI D: Yes.

MR. LOCKYER: Who | think is still
injail in Syria, isn't he? He still in Syria
anyways.

MR. DAVID: Yes, he is.

MR. LOCKYER: Al Bushi, which
is perhaps a case we should think about getting
back i nto again, our organization. But that is
by the by.

So we tal ked about them as well,
but Al mal ki was the real one we were troubl ed by
because of what Maher had told us, at |least in
conversation with him

MR. DAVID: After this, | guess we
could call it the third nmeeting, where after
M. Grahamhad |left and M. Fry stayed on and you
carried on with M. Fry, you had a private
conversation with M. Fry?

MR. LOCKYER: Yes, | did, in
t he car park.

MR. DAVID: |[If you could just
tell the Conm ssioner the circunmstances and what

was sai d?
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MR. LOCKYER: Yes. | nmean, let ne
say at the outset, under normal circunstances |
woul d never have revealed this conversation. |
mean, part of what you do in these cases is you
respect confidentiality conmpletely. Any nunber of
confidential things |I have been told in these
cases | have always kept. It is just because of
where we are now | felt | had to tal k about this.

We went down to the underground
car park where M. Neve's vehicle was -- he has
an RV as | recall -- and we went down to the car
park and we were just chatting with M. Fry. He
had come down with us. | don't think anyone el se

had, any other official, not that | recall.

and M. Fry was very -- | liked hima lot. |
t hought he was very -- he seemed very genui ne
as wel | .

He took me, in a manner of
speaking, to one side -- of the rear bunper of
M. Neve's vehicle | remenmber, when the others
were di stracted and tal ki ng anongst thensel ves --
and told nme that CSIS had been to Syria around
Christmas of the previous year on M. Arar's case.
He obviously told it to me in confidence | hasten

to add, because one of the things we tal ked about
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were the | eaks upstairs, if you remenber, and I
just digested the information and that was it.

MR. DAVID: Was that the extent of
his revelation to you?

MR. LOCKYER: Yes. M. Pardy had
hinted at it to me in the past, but had not ever
directly come out with it.

MR. DAVID: What did you
under st and was the purpose of giving you this
informati on?

MR. LOCKYER: One concerned person
to another, no nmore and no | ess.

MR. DAVID: | would like to file
a letter fromyou, M. Lockyer, to the Solicitor
General of Canada, M. Easter, dated November 3rd.

That woul d be P-159? Thank you.

EXHI BI' T NO. P-159: Letter
from M. Lockyer to

M. Easter the Solicitor
General of Canada dated
Novenber 3

MR. DAVID: Essentially in this
letter you are mlitating in favour of a public
i nqui ry being hel d?

MR. LOCKYER: | certainly am yes.
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That was one of my assignments at the -- | don't
know whet her it was at the May -- sorry, the

Oct ober 22nd neeting or shortly thereafter, but it
was one of nmy assignnents.

MR. DAVID: The second thing or
the second issue that you raise in this letter are
t he | eaks?

MR. LOCKYER: Yes.

MR. DAVID: You are requesting
t hat an investigation be undertaken to identify
t he sources of the | eaks?

MR. LOCKYER: Yes. Now | had done

this -- | had spoken first to the Executive
Assistant, M. Morrow. | think that was, as I
recall it, at M. Fry's suggestion. He had given

me the name and number.

MR. DAVID: The Executive
Assi stant of M. Easter.

MR. LOCKYER: Correct. Because
| had never dealt with his office before in any
capacity.

Sorry? What did you ask me,
sorry?

MR. DAVID: Sinply those were

the two basic issues that you are raising in
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this letter?

MR. LOCKYER: Yes, they were.

MR. DAVID: | would like to file
now your notes that are dated November 5, 2003 and
November 6, 2003. There are two separate entries.

That woul d be P-160.

EXHI BIT NO. P-160: Notes of
M. Lockyer dated November 5,
2003 and Novenber 6, 2003

MR. DAVID: Your handwriting is
somewhat chall enging, so maybe if you want to --

MR. LOCKYER: Can | go to
t he original?

MR. DAVI D: Sure.

MR. LOCKYER: The bl acked- out
portions are phone numbers.

MR. DAVID: That's fine.

MR. LOCKYER: l'mallowed to
say that?

So you want me to read it
l[iterally.

MR. DAVID: Yes, if you could read
it and then just describe to us what is going on.

MR. LOCKYER: November 5, 2003, |

am having a phone call with the RCMP. | speak to
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| nspector Warren Coons who is with the RCMP.

MR. DAVID: He is calling you or
you are calling hin?

MR. LOCKYER: |'msorry. Let me
just read it.

MR. DAVID: Yes. Fine.
--- Pause

MR. LOCKYER: Okay. I m not
quite -- can you help me -- the first paragraph,
don't quite understand its context.

"Edel son was meeti ng

Cabana. . ."

Who i s an RCMP officer, right, who

was in charge of "this investigation". Those are
presumed to be Coons' words.
"Edel son asked if he wanted
to speak to Arar”
Meaning if the RCMP wanted to
speak to Arar:
"Edel son was told to cal
Corcor an”
Who is also with the RCVP.
"If Arar wants to neet to
di scuss beyond what he said

yesterday..."
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Presumably the press conference
was November 4t h.
s that right?
MR. DAVID: That is correct.
MR. LOCKYER: Okay.
"You", meani ng Coons:
"...would like to talk to
him but he is not |ooking to
do so at this tine."
Coons is obviously telling me that
Corcoran oversees the investigation. Coons is on

t he National Security Enforcement Team and so he

is calling -- crikey, you know, |I'mnot quite sure
if I'"mspeaking to Corcoran or Coons. It |ooks
like I"'mtal king to Coons, but |I'mnot sure.

So he is -- you know what? Okay.
| understand now what i s happening.

| had put a call in -- 1 think
this is what happened. | put a call in to Cabana
because of what M. Edel son had told me as to

whom he had been dealing with, and then Coons

returns the call. So in fact this is a return
call from Coons to nme. | had left a nmessage, in
ot her words, on Novenber 5th. I think then that

makes sense.
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"This investigation", meani
Coons' words, "his association,” meaning

M. Arar's associ ation:

ng

"...with M. Almal ki is of

interest to the authorities,

but we have no i nformati on

we want from M. Arar at this

time. "
Then on Novenber 6, 2003,

| nspect or Coons call ed me again and sai d:

"We& have no docunments with

Arar's signature on them or

ot herwi se. "

Now, perhaps to give you a

background to this, one of the roles that was

assigned me was to try to get as nmuch information,

and especially documentary information, out

RCMP as | could, and to use carrots, if you

of the

will,

intrying to get that information out of them

The obvious carrot | had up ny

sl eeve in those conversati ons was M. Arar

m ght

talk to themif they cooperated with us. So that

is what | was dangling in front of them

|'mnot entirely sure | wasn't

being a bit manipul ative. | have a sense
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M. Arar would not have spoken to them
what ever they supplied, but that was the purpose
of the exercise.

We were particularly interested,
because of the | eaks, in getting copies of any of
t he so-called confessions that the | eaks are
saying M. Arar signed. That is what we
particularly wanted to see, because obvi ously
gi ven what had happened to M. Arar in Syria you
never knew what m ght come out of there.

MR. DAVID: Did you have any
invol vement in further followup to these
conversations with M. Coons?

MR. LOCKYER: Yes, | probably did.
In fact, | think |I did speak to them again, and
ultimately it is clear that they were playing
probably not a dissimlar game to the game | was
pl ayi ng, and the bottomIline was we probably
weren't going to get anywhere. So it sort of
ceased until M. Garvie came along in December.
So | think we were dancing with each other.

MR. DAVID: | bring you now al so
to November 6th to tab 673. That would be in
vol ume 8.

| don't want to deal with this
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very extensively. It is sinply that | bring to
your attention, M. Lockyer, that you were
provi ding a CBC Newsworld interview --

MR. LOCKYER: Yes.

MR. DAVID: -- with a show call ed
"Your Call". Basically, this is nore or less a
transcript of your interventions on this show.
You were the invited speaker and people were
calling in.

The message that you are
delivering essentially is to be found on the first
page, and it is the before-I|last paragraph. You
are seeking, again”

"...an omi bus public
inquiry..."

MR. LOCKYER: Yes.

MR. DAVI D:

"...that looks in to the

i ndi vi dual cases, how t hey
were dealt with, M. Arar,
M . Sanmpson, and ot hers, but
al so | ooks at the broader

i ssues, that's what public
inquiries are for as nmuch as

anything, is to look in to
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t he broader system c issues
as to what foreign affairs
shoul d be doing in these
ki nds of cases, in future
cases and indeed in present
cases. "
So essentially the message you are
delivering is the nmessage you have delivered al
t hroughout, and that is, let's get a public
inquiry going in this matter.
MR. LOCKYER: Yes.
MR. DAVID: The only thing I wi sh
to highlight is the fact that there is an
i ndi vi dual by the name of Yousef Al mal ki that
called in to the show?
MR. LOCKYER: Yes, a brother.
MR. DAVID: A brother of Abdull ah
Al mal ki, who was in Syria --
MR. LOCKYER: Yes.
MR. DAVID: -- and detained in
Syria at this time, as you referred to.
MR. LOCKYER: Yes.
MR. DAVID: There was an anecdote
in terms of your informng M. Yousef Almalki that

consul ar access was granted for his brother that
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he was not aware of?

MR. LOCKYER: That Syria had
advi sed that they would grant it. Not that they
had got in, but that they were to get in.

MR. DAVID: That they were to get
in. Basically you are just relaying to M. Yousef
Al mal ki what you had been informed of at the
M nister's neeting?

MR. LOCKYER: It was quite
startling, the whole thing. | was actually
standi ng on University Avenue in the sun as
tal ked on my cell phone for this interview |
remember it quite well. You hear traffic if you
listen to the original.

MR. DAVID: Any other comments
about this interview?

MR. LOCKYER: No. I think
you should know, | never really did anything on
M. Almal ki's case, perhaps to ny shame, but I
didn't do anything beyond, you know, what you
have heard.

MR. DAVID: | would like to file
now a docunment that is dated November 17th. That
woul d be P-161. It is a reference document and

woul d |Ii ke you to explain what was going on in
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reference to the contents.
EXHI BIT NO. P-161: Reference
document November 17th
MR. DAVID: By way of background,
there is a background document, or a background

par agraph, and it says the foll ow ng:
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"(Somebody) advised on the
14t h of November, 2003 t hat
Janmes Lockyer, one of Arar's
| awyers, had indicated to him
t hat he was trying to reach
(someone) in CSIS and to
check with sonmebody or

somet hing on the 17th of
Novenmber, determ ned that he
had received a call from
Lockyer on or about the 7th
of November, at which tinme

| atter requested of hima
name t hat he could contact at
CSIS to discuss his client
and possible CRIS, (CSIS
being CRIS), interview"

(As read)

Do you have a recollection of the
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chain of events, and if you can just describe what
was goi ng on?

MR. LOCKYER: Well, | had now
heard from M. Fry that CSIS had been to Syria by
this time. |'mbusy reading media reports where
all sorts of clainms are being made by CSIS about
what -- or by sources -- about what M. Arar is
supposed to have told the authorities in Syria,
and what the authorities in Syria have determ ned.
So I'"'mtrying to get to the documents, supposedly
if such documents exist, that CSI'S m ght have in
its possession, given they are the ones who, I
under st and, went to Syria.

So this is part of nmy attenmpt to
get fromthem anything | could get fromthem

MR. DAVID: 1In the end, did you
ever speak with anybody at CSIS and was there ever
an interview with CSIS?

MR. LOCKYER: No, | never --
gave up. | realized that they were wise to ne,
just as | was wise to them | was shown this this
morning for the first time and it speaks for
itself. They basically see me as someone to get
anything out of if they can, if they can, but give

nothing to, and | guess in a way | was doing the
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same thing fromny side.

MR. DAVID: | would like to file
now a docunment dated Decenmber 11th. It is a
letter from M. Easter in response to your letter

t hat we have reviewed already. That would be

P-162.
EXH BI T NO. P-162: Letter
dat ed Decenmber 11 from
M . Easter
MR. DAVI D: Essentially, |
don't want to spend nmuch time on this letter. It

is sinmply a response that your request for a
meeting with the Mnister is inappropriate at this
time, given the fact that there is both a CPC,
that is a Public Conplaints Comm ssion |Inquiry
going on with regard to the RCMP, as well as SIRC,
t he Security Intelligence Review Comm ttee was
also carrying on an investigation, so in the
M nister's opinion, it was not appropriate for him
to meet you at this time.

MR. LOCKYER: Yes, it was no
surprise. M. Mrrow had already told nme that.
My phone call with M. Morrow had been quite an
aggressive call in terms of M. Morrow s reaction

to me, sothis letter didn't surprise ne.
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MR. DAVID: All right. I'n
Decenmber | understand that Chief Superintendent
Brian Garvie of the RCMP call ed, contacted you?
MR. LOCKYER: He came to ny
office, actually, in Toronto.
MR. DAVID: Can you tell us
what happened?
MR. LOCKYER: | just want to
give you a date. | don't know if | diarized it.
| think it may have been Decenber 15th, but I'm
not sure.
MR. DAVID: Perhaps, M. Lockyer,
Il will just file at this point a document from
M. Garvie that is dated December 15, 2003. That
woul d be a letter that is going fromM. Garvie to
you.
MR. LOCKYER: | think he gave nme
that letter at the meeting. It wasn't |ike | got
it in the mail.
MR. DAVI D: Exhi bit P-163.
EXH BI' T NO. P-163: Letter
dat ed Decenmber 15, 2003 from
M. Garvie to M. Lockyer

MR. DAVID: The nore

interesting part of this letter is the second
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page, wherein he says:
"1 woul d appreciate your
assi stance..."

This is hal fway down.

"...your assistance in
facilitating a meeting with
M. Maher Arar".

MR. LOCKYER: That was his purpose
for comng to my office.

MR. DAVID: Then you have an
enumer ati on and an agreement on his part that
these are the questions that would be the subject
matter of the interview and that it would not go
beyond these questions, these identified
guestions?

MR. LOCKYER: Yes, we had had
phone calls before this, obviously, and he came up
to meet nme.

At this point my involvement in
M. Arar's case was really -- this was a |ike
| eftover, you mght say. | had really dropped out
by this time and this was just a |l eftover that |
took on. It seemed |like a good idea for me to
keep the contact.

| guess what he says speaks for
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itself. We talked for a good 45 m nutes.
M. Garvie was very pl easant, very persuasive and
| was inpressed by him | |iked him

At that point intime it was
certainly M. Pardy's view -- because | was still
talking to himregularly -- that the |ikelihood of
t he government calling this inquiry was about
zero. This was before the search warrant stuff
happened. | respected M. Pardy's opinion and
tended to think that it my well be, like it or
not, that this Public Conplaints Comm ssion
process may be the only process where he could
concei vably ever get any satisfaction.

It was felt within most circles
t hat the | ady, whose name | have forgotten, who
ran the --

MR. DAVID: Ms Heafey, Shirley
Heaf ey?

MR. LOCKYER: Yes -- the
Conpl ai nts Comm ssion was a fine person. That
seemed to be everyone's opinion.

So that is why I met this chap.
Again, | said to him |ook, if you start giving us
some stuff, if you give us just at a bare m ni mum

t he supposed statenments that it is being clainmed
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M. Arar signed in Syria, then you are nmuch nore
likely to get M. Arar to agree to talk to you.

So I"'mstill playing that card, so
to speak. U timtely, nothing came of it.

MR. DAVID: One |ast thing,
M. Lockyer, and it has to do with your
di scussions with M. Pardy. | just want to note,
in any of your discussions with M. Pardy, did you
ever discuss the issue of torture or of abuse of
M. Arar, or the potential for such whilst --

MR. LOCKYER: [|I'msorry, | |ost
you. Could you do it again?

MR. DAVID: Sure. |1'mjust asking
you if in any of your discussions with M. Pardy
t hroughout your involvement concerning the Arar
case, did you ever have any discussions with
M. Pardy concerning abuse or potential abuse or
torture or issues of torture in Syria as they
could involve or inplicate M. Arar?

MR. LOCKYER: Every tinme we
t al ked, yes.

MR. DAVID: So would you say,
t hen, fromthe very beginning of your
conversations with M. Pardy about M. Arar, that

he was |ive and you were live to the issue of
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possi bl e abuse?

MR. LOCKYER: Neither of us had
any doubt that Maher Arar was being tortured in
Syria. Neither of us.

MR. DAVID: Thank you. Those are
my questions.

THE COWMM SSI ONER: Thank you,

M. David.

Ms Edwar dh? Do you know how | ong
you will be? 1'mjust |ooking at the schedul e.

MS EDWARDH: | woul d expect,

M. Comm ssioner, to be 35 to 40 m nutes.

THE COWMM SSI ONER: Ms Ml saac,
do you know how | ong at this stage how | ong you
will be.

MS Mcl SAAC: Ten m nutes.

THE COWMM SSI ONER:  Wbul d you |ike
to take a break or would you like to start now.

MS EDWARDH: | am quite content to
start if M. David would assist me with his
podi um because ours seens to have taken a wal k
somewhere.

MR. DAVI D: Il will do that
right now.

THE COMM SSI ONER:  You will let nme
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know i f you need a break?

MR. LOCKYER: | don't know if
M. David is -- | don't know if he ever got this
letter, which is a sunmary of my neeting with
M. Garvie. It may have been thought to have been
privileged at the tinme.

MR. DAVID: W don't have it.

THE COWMM SSI ONER: Why don't you
take that, if you can provide a copy. You and you
can always introduce it in re-exam nation.

We will et Ms Edwardh go ahead.

MR. DAVI D: Yes.

EXAM NATI ON

MS EDWARDH: M. Lockyer, just to
close off an area of questioning that you have
just left, M. David referred you to your
communi cati ons and correspondence with M. Garvi e.

But | take it, sir, that around
this time, M. Wal dman began acting for M. Arar
as well, and that ultimately you tossed the bal
to himto deal with the final decision about
cooperation with M. Garvie?

MR. LOCKYER: Oh, he had taken the
ball |l ong before Garvie, several weeks before. |

woul d say Garvie was really a remant of ny
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i nvol verment. | was really out of it by then.
MS EDWARDH: All right. Do you
recall discussing with himany final decision
about cooperation with M. Garvie, or was that
something that ultimately was left with

M. Wal dman?

MR. LOCKYER: | left that
decision -- well, the decision was M. Arar's,
obvi ously, but | left that with M. Wal dman.

| ndeed the letter | have just passed over is
addressed to M. Waldman, | believe.

MS EDWARDH: That's hel pful.

MR. LOCKYER: Yes. Telling him
about the nmeeting and suggesting how he m ght go
fromthere.

MS EDWARDH: It does make sone
sense if M. David -- | have not seen the letter.

THE COWMM SSI ONER: We wil | get
copies made. There will be a break soon.

MS EDWARDH: Okay, fine.

MR. DAVID: The only issue that
existed -- I"'minformed that we did have the
letter. The only issue was the issue of
solicitor-client privilege and that is why we

didn't file it. Given the record as it stands we
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have absolutely no problem --

THE COMM SSI ONER: \What we can
do is at the break make copies and circulate it
to everybody.

MS EDWARDH: | want to deal with a
number of issues and al so the evolution of your
role, if I could, as an observer, and what you
under st and an observer to be.

| take it that once m d- August
comes around you are turning your mnd -- and
perhaps with the assistance of M. Gar Pardy --
with what are the possible conditions of both
confinement and/or trials that could take place in
Syria. Are you given any specific information by
M. Pardy, or anyone else in the department after
his departure, to prepare you for the
circunstances you m ght encounter?

MR. LOCKYER: No. I mean, the
probl em was that they didn't even know whet her
M. Arar was charged with anything and, if so,
what, and when the trial would be, and where it
woul d be and whether it would be in public or not.
There was no -- so it was all very sort of -- it
was a bit iffy at that point.

MS EDWARDH: Moving forward in
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time, if | could, towards the |latter part of
August, | want to know whether at any time you
becanme aware that the enmbassy in Damascus produced
its own human rights report that was simlar -- |

t hi nk one can say this -- to the kinds of reports
that are commonly provided by the Department of
State, the Country Reports, the Department of
State in the U S.?

MR. LOCKYER: Do you nean the
embassy, the Canadi an Enbassy?

MS EDWARDH: The Canadi an Enbassy
in Damascus produces a Human Ti ghts Report, and
were you given --

MR. LOCKYER: On Syria?

MS EDWARDH: Yes. Were you ever
i nformed about that --

MR. LOCKYER: | would like to see
it. | don't think so, but if | could see it I
m ght be able to answer.

MS EDWARDH: |'msorry, | don't
have a copy to give to you

MR. LOCKYER: All right.

MS EDWARDH: But | take it you
have reviewed your file and there is nothing that

| ooks |Ii ke a human rights report produced by the
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Government of Canada in respect of any information
you may have needed about Syria?

MR. LOCKYER: | think I can
probably say | definitely never sawit, just
because of what | have been reading in the medi a
about the embassy's views of what was going on in
Syria. If it in any way reflected those views, |
woul d never have forgotten what it said. | would
have remenbered it very well

MS EDWARDH: Well, | don't
know that | can put forward any specific views,
but | take it, M. Lockyer, you, as a person who
accepted the task of being an observer, were
aware of the human rights record of the Gover nment
of Syria?

MR. LOCKYER: Sure. It was hard
not to be. | mean, definitely.

MS EDWARDH: You were aware
specifically, were you not, that the Mlitary
I ntelligence wing of the Government of Syria had a
particularly difficult and bad reputation in the
worl d of human rights, and also that it was known
to use torture?

MR. LOCKYER: | m ght have said it

was known to al ways use torture. But | wouldn't
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want to be arrested by the Syrian police, let's
put it that way.

MS EDWARDH: | don't want to speak
in euphem sms, because when we say it isn't a good
reputation | want to understand clearly that in
the timeframe that you were contacted you were
aware that there was a reputation for the use of
torture in extracting informati on from det ai nees?

MR. LOCKYER: | certainly was. |
had known for years and years and years.

MS EDWARDH: We have a copy of a
report done by Amesty International in this tinme
period -- if you would like to see it, | can show
it to you -- but one of the things it tal ks about
is that there is a tendency to use torture or very
aggressive interrogation techniques at the
begi nni ng of any period of detention in order to
obtain information from a detai nee?

MR. LOCKYER: It is always true.
It is true wherever torture is used.

MS EDWARDH: Now, | want, then, to
establish -- while | understand that there were --

MR. LOCKYER: As a part of State
policy, | should say.

MS EDWARDH: Certainly what you,
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sir, have identified is that you understood Syria
to be a State in which torture was used as a
matter of State policy, not just as an offside
unusual piece of behaviour by a police officer or
someone in intelligence?

MR. LOCKYER: Correct.

MS EDWARDH: | want then to turn
to a couple of other issues and ask whet her or not
during any of the period you were waiting -- once
M. Pardy | eaves, any of the time period you were
waiting to potentially be tossed on to an airpl ane
and head off to Syria, if you could get a visa --
you were ever briefed about the potenti al
all egations that M. Arar may face if he did go to
trial in Syria?

MR. LOCKYER: Well, certainly in
di scussions with M. Pardy | got sonme idea of what
was being all eged, and of course from nedia, too.

MS EDWARDH: Ri ght .

MR. LOCKYER: But in Septenber, |
guess is really what you are talking about.

Thi ngs are pending --

MS EDWARDH: Wel |, yes. I''m

particularly interested in September.

MR. LOCKYER: Because the | ast
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two weeks of M. Pardy's tenure were presumably
pretty busy, he didn't have a whole ot of time to
deal with me.

No, | can't say | did. | didn't
get any particular information, other than that
t hey didn't have information. | mean, that is
really what | kept hearing, they say he hadn't
been charged wi th anything, as far as they knew,
or if they had, they didn't know what it was.

It al ways struck ne as
extraordi nary, that the Government of Canada
couldn't get the Governnment of Syria to give them
t hat information.

MS EDWARDH: Now before | turn to
t he specifics of what was known and not known in
the role of observer, | want to flip for a monent,
if I could, to another side of the coin, and it is
consul ar services and what you know to have been
avail abl e in other cases.

| want, for just a moment, to turn
your m nd back to the case of Stan Faul der. Wbuld
you agree with me, M. Lockyer, that one of the
t hi ngs that you | earned about consul ar services in
deat h penalty cases was that the division saw

itself as having a significant role in providing
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information to defence counsel so that they m ght
assi st a person who was facing the death penalty,
and i ndeed that was the position they took in the
am cus brief in the U S. Supreme Court in the
Faul der case?

MR. LOCKYER: | couldn't speak for
t he government, | can only speak, really, for
M. Pardy. He did not |like the death penalty. So
the answer is he would do -- whatever his group
could do, he would do when someone was facing the
death penalty.

MS EDWARDH: Do you recall
specifically, though, the position of the
government being that the U. S. had viol ated the
Vi enna Convention and the Government of Canada was
deprived the right of providing inmportant and
useful information to defence counsel in the State
of Texas that m ght have resulted in the death
penalty not being inposed?

MR. LOCKYER: Yes, because
Faul der hadn't known for 15 years about the
Vi enna Conventi on.

MS EDWARDH: And i ndeed there was
evi dence said to come from Al berta that could have

been provided at an earlier occasion when the
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deat h penalty had not yet been inposed?

MR. LOCKYER: So consul ar affairs,
M. Pardy got the funding to file an am cus bri ef
in the U S. Supreme Court on the issue.

MS EDWARDH: But his vision of
consul ar affairs included providing information
from Canada that could assist somebody?

MR. LOCKYER: Definitely.

MS EDWARDH: Now, | want to turn
to the next case. Maybe perhaps you can only
speak to M. Pardy's vision, but I want to turn to
the case of Madam Nguyen. Of course, you have
descri bed her and her daughter --

MR. LOCKYER: Her not her.

MS EDWARDH: Her nother as
bei ng two people who | gather were charged with
exporting heroin from--

MR. LOCKYER: From Hanoi

MS EDWARDH: From Hanoi, and were
tried and convicted in Hanoi?

MR. LOCKYER: They were.

MS EDWARDH: And Madam Nguyen was
sentenced to death?

MR. LOCKYER: Yes, and her nother

was sentenced to life in prison.
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MS EDWARDH: Do you recall whether
it was M. Pardy who made the approach to
Met r opolitan Toronto Police Services, the Heroin
Division, or was it the famly, or was it someone
in AIDWC who tried to marry up the delivery of
consul ar services with the police departnment?

MR. LOCKYER: By the time | canme
to know of the case it was a good year into it, if
not more. | think she was sentenced to death in
1999, and | got involved in 2000-2001. The
Toronto Heroin Squad were already in the thick of
it by then, indeed had already been to Vi etnam by
the time | got involved in the case.

MS EDWARDH: And it was your
under st andi ng, was it not, that it was M. Pardy
who had tried to marry the information flow ng
fromthe Metropolitan Toronto Police Services'
Heroin Squad with the delivery of consul ar
services in Vietnan?

MR. LOCKYER: Oh, he was in the
thick of it, yes, if that is what you mean.

MS EDWARDH: | gather it was his
view, as expressed in that case, that policing
agenci es should provide informati on that would

assi st an accused or a convicted person either
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resi st conviction or resist the death penalty, and
that is what he was doing in her case?

MR. LOCKYER: Yes, but | hasten to
add I don't think the police would normally have
got involved in sonmething |ike that except they,
as a result of investigations they had conducted
in Toronto and Peel Region, particularly the use
of wiretaps, they came to believe that it was, to
use their way of | ooking at it -- | would have
taken it further than they did, but they thought
it was quite conceivable, | thought it was quite
likely -- they thought it was quite conceivable
t hat what Madam Nguyen and Madam Tran had told the
Vi et namese police on arrest was true, namely that
t hey had no idea that they were carrying heroin in
some paintings.

| ndeed, interestingly enough in
t hat case, through M. Pardy | obtained the
statements that the two of them had given to the
Vi et namese police and other material that had come
out of Vietnam including the judgment of the
Court of Appeal that had turned down their appeal.

MS EDWARDH: Right. Now, when you
say that the police would usually not be involved,

that is in part a conclusion you draw, is it not,
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M. Lockyer, fromthe fact that investigations and
trials are not often international in scope?

MR. LOCKYER: That's right.

MS EDWARDH: Right. | want to ask
you some questions about the Arar case.

We understand now that it is on
t he public record that M. Arar provided one, if
not nmore, statenments, and that one statement was
brought back by the Ambassador in Novenmber 2002,
about November 4th, given to the RCMP and CSI S,
and it was a statenment in which they drew
conclusions that M. Arar had admtted to being in
Af ghani stan in 1993.

Now we have heard evidence as well
t hat there may have been another statement that
was in the hands of CSIS in | ate Novenmber of 2002,
and it is unclear whether the Mounties got it then
or at a |ater date.

MR. LOCKYER: MM hmm

MS EDWARDH: I n any event, | would
li ke to ask the followi ng questions: In your role
as an observer, would you agree with me that one
of the critical issues an observer woul d address
is whether the tribunal, constituted as a tri al

court, would permt any evidence of a statement or
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confession to be chall enged by the accused person,
woul d be an inmportant consideration of fairness?

MR. LOCKYER: Obviously, yes.

MS EDWARDH: | don't nmean to ask
stupi d questions, M. Lockyer, but we are doing
this for other purposes.

MR. LOCKYER: | understand.

MS EDWARDH: So being able to
chal |l enge an adm ssion or confession is
essential to neet the international standards of
afair trial?

MR. LOCKYER: Mm hmm  Yes.

MS EDWARDH: Now, as an observer,
or someone preparing to go to Syria, did anybody
ever tell you, or give you any information, or
i ndi cate that Syrian counsel who had been retained
was being provided with the statenments made by
M. Arar while he was in detention in the hands of
the Syrian Mlitary Intelligence?

Were you aware of them? Were they
given to you? Or did you know that they were
given to the defence counsel ?

MR. LOCKYER: | never had reason
to believe that they were in Canada, so obviously

| didn't get them
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MS EDWARDH: No one told you they
were in Canada?

MR. LOCKYER: No one told ne they
were in Canada, or that they existed in Canada.
|'"mquite certain that the chap, whose nanme |
forget, the lawyer in Syria, got nothing. He
wasn't even allowed to see his own client so..

MS EDWARDH: But there is two ways
we have to | ook at the nothing. He may have got
not hing fromthe Syrians, and | was going to take
you there, but I don't need to other than to put
t hese propositions.

There is nothing in our record
t hat di scloses that the Government of Canada ever
knew t he precise charge.

MR. LOCKYER: Ri ght .

MS EDWARDH: There is nothing to
indicate that M. Arar's defence | awyer ever saw
himat any time prior to his appearance in the
trial court. Nothing to indicate --

MR. LOCKYER: Or at it. He wasn't
at it.

MS EDWARDH: That is right, he
wasn't at it as well.

Not hing to indicate that anyone
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got access to the file which would apparently
di scl ose evidence of what the allegation was.

So this was a whole thing that
happened in a conmplete vacuumfromthe perspective
of information and counsel and discl osure.

But assum ng that there was to
be a real trial, or any kind of trial, as an
observer, you will agree with me that if there was
evi dence of a statement, or evidence of innocence,
in the hands of the government, you would fully
expect that to have been handed over to defence
counsel, even in anticipation of a trial?

MR. LOCKYER: Of course.

MS EDWARDH: So |' m going to put
to you the follow ng fact and ask you to direct
your m nd to whether you think this is the kind of
fact that nust, in fact, have been disclosed to
defence counsel in Syria.

Assunme that the RCMP attended in
Af ghani stan in the summer of 2002, and intervi ewed
a person who had know edge of the canp in which
M. Arar was alleged to been in in 1993, and in
t he course of that interview, having been shown a
phot ograph of M. Arar, could not identify himas

havi ng been present.
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s that the kind of evidence of
i nnocence, or pointing to innocence, that you
woul d expect to be handed to defence counsel ?

MR. LOCKYER: Yes, assum ng one
of the allegations is that M. Arar was there
in 2003.

MS EDWARDH: Of course.

MR. LOCKYER: Sorry, 1993.

MS EDWARDH: Yes, 1993.

MR. LOCKYER: \Whichever it is.

MS EDWARDH: I f that forms any
part of the allegation?

MR. LOCKYER: Ri ght .

MS EDWARDH: | ndeed what we do
know, M. Lockyer, is one of the allegations that
continues throughout the year that M. Arar is in
Syria relates to his possible involvement in a
training camp in 1993. So given that that is out
there, | take it you are unequivocal that that
informati on should have been put in the hands of
Syrian defence counsel.

MR. LOCKYER: Yes, I'msure it
shoul d have been put in nmy hands too, given the
role | was to play.

MS EDWARDH: Now | want to talk
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about an observer. [|I'mgoing to put to you a
series of propositions and see if you agree with
me.

As an observer, it would be
your obligation, would it not, to ensure that,
number one, you saw and had access to the trial
proceedi ngs?

MR. LOCKYER: Yes.

MS EDWARDH: Nunber two, you woul d
have had access, hopefully, to the place of
detention of the accused person so as to see the
condition of their confinement during the trial?

MR. LOCKYER: And to talk to them
t oo, yes.

MS EDWARDH: Well, | was going to
get to that.

You woul d have wanted t hen
to speak to the accused person and defence
counsel to ensure that they had access to one
another in order to consult before the trial and
during the trial?

MR. LOCKYER: Definitely.

MS EDWARDH: You woul d have want ed
to speak to defence counsel to ensure that they

under st ood the specifics of the charge?
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MR. LOCKYER: Obviously, yes.

MS EDWARDH: You woul d have want ed
to determ ne whet her defence counsel had access to
t he evidence underlying the charge?

MR. LOCKYER: Yes. | have been an
observer once at a trial.

MS EDWARDH: Yes?

MR. LOCKYER: So we had gone
t hrough all of this.

MS EDWARDH: \Where was that?

MR. LOCKYER: It was in British
Col unmbi a, actually, New Westm nster, B.C., the
extradition proceedings involving Leonard
Pelletier. | was an observer for Amesty
| nternational in 1975, thereabouts.

MS EDWARDH: So | should | et
you, then, continue the list. | amtrying to
give to the Comm ssioner a sense of the categories
and matters that a trained observer would want to
| ook at.

So we have just gone through:
does the defence counsel have disclosure of
informati on to know what the charge is and to be
able to meet it.

Fair enough?
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MR. LOCKYER: MM hmm

MS EDWARDH: You are noddi ng and |
take it that is a yes?

MR. LOCKYER: Yes. But the
one thing that I had got from Foreign Affairs
was they had given me documents that related the
constitutional/legal/judicial process in Syria
at sort of a very broad level, sort of a 25-page
summary of Syrian |law, you m ght say. | did
have that.

MS EDWARDH: But you didn't know
what the charge was.

MR. LOCKYER: No, | didn't.

MS EDWARDH: Or how that framework
could play out?

MR. LOCKYER: Well, |
understand they didn't know, so it was hard for
themto tell me that.

MS EDWARDH: |'m not faulting
them | amjust trying to establish as an observer
what you were armed with.

Woul d you have expected or hoped,
as an observer, to meet with the prosecutor?

MR. LOCKYER: Yes.

MS EDWARDH: The purpose of
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meeting with the prosecutor would be what?

MR. LOCKYER: More than anything
probably, in a Syrian context, to tell himhowthe
process was outrageous and unaccept abl e.

MS EDWARDH: Wboul d you do that --

MR. LOCKYER: Because it would
have been, |1'm sure.

MS EDWARDH: Well, we are going
to cone to what the process was | eading up to
M. Arar's release, but I'"massum ng that you
woul d have, at |east, started the conversation
by wanting to see what the prosecutor's position
was, if it was before the trial conmenced?

MR. LOCKYER: Of course.

MS EDWARDH: You answer ed t hat

"Of course."

MR. LOCKYER: Yes.

MS EDWARDH: Now, it is a
troubling issue, |I think, that the Conm ssioner
has to struggle with, in this case. | was going

to take you through all these tabs, but | think it
I S unnecessary.

We see that at no time is there
even a mnimumeffort made by the Government of

Syria to inform M. Arar or his counsel of the
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substance of the allegations, to provide

di scl osure, to ensure that the court will be open,
to give counsel the file, and this is all despite
consi derable efforts on the part of the departnment
to encourage that this process be transparent and
have material s avail abl e.

| want you to reflect on a fact
for us, M. Lockyer: The M nister made numerous
public calls that M. Arar either be brought home
or be permtted to stand his trial.

MR. LOCKYER: MM hmm

MS EDWARDH: | would |i ke you to
just reflect, if I could, on the decision that was
made by the Department of Foreign Affairs to issue
such a call for M. Arar to stand his trial in
Syria. | mean, given what was known and what we
see eventually happened, | wonder if you have any
observati on about the wi sdom of that call?

MS Mcl SAAC: Excuse me, sir. My
recollection is that the Mnister qualified the
kind of trial he wanted M. Arar to have, and was
quite clear on that, and I think that should be
fairly put to the w tness.

MS EDWARDH: Yes, | think he

called for an open and fair trial.
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THE COWMM SSI ONER: Yes. That is
what you are referring to, Ms Ml saac?

MS Mcl SAAC: Yes.

MS EDWARDH: | don't mean to
suggest he didn't say that he would |ike to have
an open and fair trial. The difficulty, of
course, is to comprehend whet her there ever is one
in the Supreme Security Court of Syria?

MR. LOCKYER: | doubt it.

But | remember actually discussing
this very issue with M. Pardy, and it was
M. Pardy's view that it was advisable to make
t hat as one of the demands of Canada, if only
because it would bring the case out of the unknown
into the known.

The bi ggest problemwi th

M. Arar's case was that it was inthis -- it was
an unknown. It was |like this man had all but

di sappeared. | know he was getting the occasional
consul ar visit, but beyond that he, to all intents

and purposes, disappeared off the face of the
earth, and the way of giving himan identity and
an exi stence back would be to at | east have a
trial, with some kind of certainty that a trial,

however unfair it m ght be, some kind of certainty
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that a trial m ght produce.

MS EDWARDH: One of the
al |l egati ons against M. Arar during the course
of the year that was identified to the Gover nment
of Canada by the Syrians was that he was either
associated with or connected to the Mosl em
Br ot her hood.

MR. LOCKYER: Ri ght .

MS EDWARDH: That is a death
penalty offence.

MR. LOCKYER: Okay.

MS EDWARDH: And, of course,
bringing to an end the black hole status of
M. Arar is of marginal benefit if it is to place
himin the hands of a tribunal that is going to
convict himand then sentence himto death.

Your conment ?

MR. LOCKYER: Well, | nmean, it is
a terrible conundrum because at the end of the
day whet her or not M. Arar is going to be either
sentenced to death or executed is at the whi m of
t he Syrian authorities. | must say, | feel that
t he demand for a trial was not such a bad idea,
even in those circunstances, just because things

had to be brought to a head.
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My vision, and indeed
M. Pardy's vision of M. Arar's situation, is
t hat he was in a dungeon and being m streated,
tortured, you know, likely as we spoke on the
phone, and somet hing, anything that would bring
that to some kind of conclusion would be better
t han what he was facing at that monment, given that
if he was going to be executed the Syrians woul d
do it anyway.

MS EDWARDH: Wel |, you have
identified that in your conversations with others
one of the issues was there needed to be nore
hi gh-1evel representations.

MR. LOCKYER: For sure.

MS EDWARDH: What is wrong,

M. Lockyer, with a sinmple position, which is:
Send himhome. Let himcome back to Canada.

There are no i npediments to his return. He wil

be wel cone. His famly is here. MWhy call for

him if you think about it, to stand trial in a
tribunal with a fixed result, with a death penalty
| ooki ng at hinf?

MR. LOCKYER: | wunderstand. Let
me answer it this way. | have answered you so far

in the context of what the Canadi an government was
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doi ng, which was occasi onal requests, nmonths
apart, by one formor another, to try and help
M. Arar.

Not all of them perhaps, as it
turned out, but some of them designed to help
M. Arar.

| f the Canadi an gover nnent had
been much nore proactive, as | think they should
have been and should be in many of these cases,
not necessarily at a public |l evel but certainly at
a diplomatic/ M nisterial/Prime Mnisterial |evel,
then I think I would agree with you that the
demand shoul d have been, "G ve himback to us.

G ve himback to us. Give himback to us."

But in the context in which the
occasi onal interventions that they were having, |
t hi nk that the dual approach may have made nore
sense in that context, if you understand me.

MS EDWARDH: Well, we will agree
to di sagree.

MR. LOCKYER: One or the other.

The point is, | think they
shoul d have been maki ng demands far nore powerf ul
t han they were, and the demand shoul d have been

"G ve himback."
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MS EDWARDH: Now | want to turn to
just a few nmore points, if |I could?

We have revi ewed your overtures to
the RCMP and CSIS with respect to obtaining some
information fromthem

W t hout disclosing the secret
techni ques of a crim nal defence counsel, | take
it we can agree, sir, that you were not at that
time commtted in any way, or did you have
instructions from M. Arar, that he would sit for
an interview with either agency?

MR. LOCKYER: | did not.

MS EDWARDH: W th respect to your
recounting of M. Arar's description of what had
happened to himin Syria, you will agree that,
havi ng no notes, your recollection of what he said
and what happened to himremin as strong
i mpressions in your mnd, but you wouldn't want us
to rely on each detail to conpare it with his
version nowto see if there is an inconsistency?

MR. LOCKYER: No. | gave ny
i mpressi ons, yes. Yes.

MS EDWARDH: Now - -

MR. LOCKYER: Well, the grave

wasn't an inmpression. That is a distinct menory.
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MS EDWARDH: Wel |, we have heard
about it since.

| want torely alittle bit on
your experience -- and if my friend has any
obj ection she m ght make it now -- as someone who
probably has spent nore time than anyone in the
country |l ooking at the causes of wrongf ul
conviction, and | would |like to have some bri ef
comments fromyou, if | could, M. Lockyer, about
raci al profiling and tunnel vision.

Coul d the witness please be given
Exhi bit P-85, volume 5?

In particular, | would |like you to
turn to tab 23, page 3 of the document, and it is
a crimnal intelligence brief, and the date of it
is Septenber 18, 2001.

This is about a discussion, "Law
Enforcement Strategies and Requirements to Combat
Terrorism', and | would like to take you to the
par agraph entitled "The second phase. "

"The second phase is to
devel op a |l ong-term strategy
to deal with future potenti al
attacks. This longer-term

strategy will have to take
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into account the "type of
adversary' we are up agai nst.
By all accounts the hijackers
of the four planes were nmen
who had lived in the United
States for sonme time, did not
act conspicuously, were

wel | - spoken, well-dressed,
educat ed, and bl ended in well
with the North American
l[ifestyle. Sim/lar subjects
live in Canada, and sonme have
been identified through the
(bl ank) investigation. These
identified individuals travel
internationally with ease,
use the Internet and

technol ogy to their

advant age, know how to
exploit our social and | egal
situation, and are invol ved
in crimnal activities."

(As read)

| eavi ng aside the phrase "and

are involved in crimnal activities" for a monent,
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when you read that description, M. Lockyer, does
it raise any concern in your own m nd about the
use of profiling? Because embedded in this

phrase -- in this paragraph | have read you, would
al so be the words "M ddl e Eastern origin."

Does that raise any concerns in
your mnd if that is how these persons are being
descri bed, and what are the concerns you see?

MR. LOCKYER: | nmean, it does
obviously reflect a policy, or a suggested policy,
of racial profiling. That they should -- | mean
t he practical consequences of this is that M ddle
Eastern people are nore likely to be stopped at
airports and more likely to be the subject of
surveill ance, harassment, et cetera, et cetera.

MS EDWARDH: From your
perspective, how does profiling fit into issues
around police reasoning, quality investigations,
and the possibility of wrongful convictions or
wr ongful conclusions? | know that is a big
guestion but...

MR. LOCKYER: Well, racial, and
i ndeed non-racial profiling as well, can certainly
have been seen to play a substantial role in some

wr ongful convictions, of course.
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MS EDWARDH: Can you expand on

that a little?

MR. LOCKYER: Well, just -- Donald
Marshall | guess is as good an exanple as any, in
terms of his case. It is particularly preval ent
in the United States, racial profiling is. |

mean, we have it here, but we sure get it in the
United States at a degree that is far worse than
we have it here.

MS EDWARDH: we have heard
evi dence that nmen of the Muslimcommunity --

MR. LOCKYER: Ri ght .

MS EDWARDH: -- feel that
post-9/11 they have been identified as targets by
Canadi an intelligence and policing services and
feel vulnerable to the surveillance and ot her
t echni ques that go along with racial profiling.

But you can agree with me if we
just take it this far, that this description
invites the conclusion that persons are being
racially profiled, does it not?

MR. LOCKYER: It invites the
policy, definitely.

MS EDWARDH: Yes.

MR. LOCKYER: Yes.
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MS EDWARDH: And t hat when raci al
profiling occurs, it often is a convenient short
formto draw concl usi ons which may not be
justified by any evidence?

MR. LOCKYER: Such has been said
by our Court of Appeal.

MS EDWARDH: Yes. Now, | want to
ask you your views in one other area, and it is
t his whol e al nost delicious invitation that you
were offered to provide some advice to the
Department of Foreign Affairs and give sone input
into the consul ar process, what changes coul d be
made and how it could be inmproved.

| take it from what you said that
after the invitation was extended the other party
never call ed back?

MR. LOCKYER: Ri ght .

MS EDWARDH: | want to talk, if |
could, M. Lockyer, or invite you to at | east
coment upon what were the kind of concerns that
you had that brought you into this potentially
consul tative process, because undoubtedly the
Comm ssioner will be in a position to make sone
recommendations and if you have thought about it,

and given the work that you have done, | think he
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shoul d have the benefit of your observations.

MR. LOCKYER: Well, | feel,
and | suspect Alex Neve would say the sane,
t hat the work that we did -- and | never worked
with Al ex, but he was doing much the same as nme
for individuals, too, I"msure, or his
organi zati on was.

| felt -- | suppose we always |ike
to feel what we are doing is productive, but I
felt it was productive. | thought it was. The

most practical example of that is the Charron case

in Mssouri. It didn't turn out the way we hoped
it would, but it -- well, I"mnot sure | should
even say that. If M. Charron commtted the

crime, so be it. W actually found out the truth,
which is what we were there for. That is what we
were trying to do.

But It shows you how a
government al body can benefit from outside agency
assi stance, human rights organi zations or whatever
they may -- whatever rubric you want to put them
under. | know that at an informal |evel, and a
formal | evel too, in a way, but not at a written
| evel, M. Pardy did that, a | ot.

It wasn't just me or Ammesty he

StenoTran



© o0 N o o -~ wWw N P

N N N N N N P B PR R R R R R
ag A W N P O O 00 N oo 0o »d W N -, O

7642

wor ked with. He worked with James Young, for
exanpl e, the pathol ogist, or Deputy Solicitor
General, he used himto -- sent himabroad to help
out on cases, one in Nigeria l particularly
remenber that he got himinvolved in.

MS EDWARDH: | ndeed |I m ght just
add you were aware that Dr. Young was al so
prepared to travel to Tehran on the Kazem case?

MR. LOCKYER: Yes. Of course |
was aware of that, yes.

In M. Sampson's case, for
exanpl e, he retained a psychiatrist to go and see
M. Sanmpson, to assist him Although you can't
hel p wondering if M. Sanpson wasn't the mpst sane
person out there. His conduct was remarkably
brave, in nmy view.

| feel, you know, now M. Pardy is
gone, as far as | know this kind of cooperation,
or use of -- just using outside organizations that
m ght be there able to help has sort of come to a
bit of a halt.

It certainly has where I'm
concerned, and | wish it hadn't. Maybe that is
partly my fault, but |I certainly haven't

recei ved overtures.
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I f you take the Vietnanmese
| adi es' case, for example, | think we did play a
big role in that. Our Executive Director, for
exanmpl e, had the fortune, right in the m ddle of
t he period we were trying to help the two | adies,
to have a chance to sit in the White House for
four hours, or three hours, with M. Clinton on
one side of himand Ms. Clinton on the other side
of himwhile they all watched the film
"Hurricane." And we were having these frantic
phone calls, M. Carter and |, about the case of
the two Vietnamese | adies, as to what the
Americans m ght be able to do to hel p, and indeed
they did intervene.

So there was a way that -- you
know, we got theminvolved, albeit ultimtely to
no avail where Madam Nguyen was concer ned.

MS EDWARDH: But Madam Tran had
t he sentence of |life commuted and she canme home?

MR. LOCKYER: Four or five nonths
after the execution of her daughter, yes.

So | think it would be
really helpful if some consideration was given
to the idea of setting up a body of outside

citizens, along with nmenbers of Foreign Affairs
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with the expertise in the area, to meet on a
regul ar basis, to |look at the kinds of cases that
are not the norm

Not the straight crimnal arrests
where there is no reason to believe there is
anything more than a Canadian is believed to have
commtted a crinme abroad and i s apprehended and
charged and tried in the normal course of events
in a foreign country, but rather the kinds of
cases that we have been tal king about, the cases
of people who have been arrested, there is good
reason to think they are innocent, Canadi ans
abroad, the cases of any Canadi an sentenced to
death, guilty or innocent, and cases of those |ike
M. Arar, M. Al mal ki, where we have good reason
to believe -- or every reason to believe that
Canadi ans are being tortured in a foreign
jurisdiction.

That group, if it had the
necessary expertise on it, both w thin and
wi t hout government, could review these cases and
devel op stratagens and policies and ways of
deal ing, both at the broader | evel and at the
i ndi vi dual case | evel

The Vi et nanese | adi es was such a
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good exampl e of needing that kind of

col | aboration, because the first question was: |If
you go public with their case -- it was already in
the media, but to alimted degree in Canada -- if

you do go public with it, what is the reaction of
t he Vi etnanese government going to be? Does that
mean they are going to take Madam Nguyen out the
next nmorning and execute her at dawn? That is the
kind of worry you have.

MS EDWARDH: In that case it is
fair to say that the advice given by M. Pardy to
others working in it was that it would be
preferable to keep the case out of the public eye
in order to best effect the objectives?

Whet her that was the right advice
or not, you never know?

MR. LOCKYER: Well, it was also
the view of the International Secretariat of
Amesty in London, because | called them and asked
themfor their views. So it was ny view, too.
Were we right? Were we wrong? | don't know. We
wi Il never know.

MS EDWARDH: I n any event, go
back to the kind of body that you were talking

about. Maybe you conmpl eted your thoughts there,
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but the purpose of it would be what? To give

i nnovative advice to the head of consul affairs,
to work with them to have good ideas, and to

t hi nk outside the box?

MR. LOCKYER: To think way
outside the box, and to make the kinds of
organi zations that can help in these cases aware
of the existence of the cases. | mean, the
beauty of dealing with M. Pardy was that he kept
me advi sed of any Canadi an facing the death
penal ty abroad.

If there was a Canadi an facing the
deat h penalty abroad he would call me and let me
know and we woul d di scuss whether it was a serious
situation or not, whether it required outside work
on the part of my organization for exanple, or
not, and my organi zation would tend to drag in
ot her ones, too, whether it was imm nent or not,
and we woul d act accordingly.

| think there were two ot her
Canadi ans -- maybe even three even -- who were on
deat h row back in 2000, thereabouts, and we
di scussed them and felt that it wasn't tinme to get
to work on their cases because there was no

i mm nence at all about their actual executions
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com ng up. But we regularly tal ked about where
they were at because M. Pardy, through his
office, was keeping an eye on their progress,
t hrough the court system or whatever process was
going on with themat the tinme.

MS EDWARDH: All right. Now, |
t hi nk that covers the questions, unless you have
any ot her system c issue you want to address, or
institutional organization pattern, or whatever.

Any ot her thought, M. Lockyer?

MR. LOCKYER: No. I think
M. Pardy woul d probably be better than me at
followi ng through on what | am saying. W have
t al ked about the idea that | ampresenting, in a
rat her nebul ous forml nust admt, but he m ght be
able to be alittle more practical in his
presentation than me.

MS EDWARDH: Anyway, thank you
very much

THE COVM SSI ONER: Okay. \Why
don't we take the morning break before you
cross-exam ne and we will have Comm ssi on counsel
make a copy of the document and distribute it.

MS Mcl SAAC: | should tell you,

sir, that I may be a few m nutes nore than I
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suggest ed, probably closer to a half an hour.
THE COWMM SSI ONER: That's fine.
We will rise for 15 m nutes.
THE REG STRAR: Pl ease stand.
--- Upon recessing at 11:05 a.m /
Suspension a 11 h 05
--- Upon resum ng at 11:21 a. m
Reprise a 11 h 21
THE REGH STRAR: Pl ease be seat ed.
Veui l l ez vous asseoir.
MS EDWARDH: M. Conm ssioner, |
have just read the document, and with your
perm ssion and nmy friend's indul gence | have one
guestion | would |like to ask.
THE COWMM SSI ONER: Go ahead. It
is P-164.
EXHI BI T NO. P-164: Summary

of M. Lockyer's meeting with

M. Garvie
MS EDWARDH: Do you have a copy of

P-164, M. Lockyer?
MR. LOCKYER: Yes, | do.

MS EDWARDH: | want to take you to

paragraph 77
MR. LOCKYER: Yes.
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MS EDWARDH: | wonder if you can
assi st us as to whether you have any recollection
of what it was that M. Arar believed had come
fromsources, which would be Canadi an agency
sources, that had been used in the U S. or Syria
or Jordan at the tinme of his interrogations?

MR. LOCKYER: His computer records
rings a distinct bell.

MS EDWARDH: That is one.
Anyt hi ng el se?

MR. LOCKYER: You would have to
hel p me.

MS EDWARDH: Wbuld it be al so
informati on about his | ease?

MR. LOCKYER: Yes.

MS EDWARDH: Would it also include
informati on about people who he woul d have had on
his PalmPilot, names of persons?

MR. LOCKYER: That is what | mean
by his computer records.

MS EDWARDH: Okay. | just wanted
to be clear.

Any ot her recollection you can
have that would assist us in that regard?

MR. LOCKYER: It would probably
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include knowl edge of some of his movenments in
Ottawa, insofar as he was under surveillance, but
| can't remenmber what they were.

MS EDWARDH: Okay.

MR. LOCKYER: The questions t hat
i mplied they knew things that would have had to
have come from Canada for themto know.

MS EDWARDH: Those matters
whi ch you believe woul d have had to cone from
Canada, those canme out of the mouths --
knowl edge of those matters came out of the
mout hs of the interrogators in either the U. S.,
Jordan or Syria?

MR. LOCKYER: As | recall
particularly in the U S. and Syri a.

MS EDWARDH: All right.

MR. LOCKYER: | don't recal
M. Arar ever suggesting anything fromthe
Jordanians. |'mnot sure | ever -- the Jordanian
part of his experience was not something that
ever really dwelt on with himanyway.

MS EDWARDH: Wbul d you have any
recoll ection, M. Lockyer, of whether the
information that he attri buted to Canadi an

agenci es that the Syrians had was used in
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interrogations at the very beginning part of those
interrogations or was it used at a later date, in

the course of -- in the 10 months and 10 days that
he was det ai ned?

MR. LOCKYER: It was in the
begi nning, as best | can recall.

MS EDWARDH: Thank you very nuch.
Those are my questions.

THE COWMM SSI ONER: Ms Mcl saac?
EXAM NATI ON

MS Mcl SAAC: M. Lockyer, |
woul d i ke to ask you some questions about a
coupl e of areas, as soon as | get nmy podiumto
stop rocking here.

The first one relates to the
difficulty of providing assistance to individuals
who are incarcerated abroad. | take it you would
agree with me that dealing with an individual who
was incarcerated in a country such as Saudi
Arabia, Vietnam Syria is very different than
dealing with an individual who is in a country
l'i ke the United States?

MR. LOCKYER: | would have found
it alot easier to agree with you five years ago.

"' mnot so sure | would agree with you necessarily
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now. | mean, we have never had access to -- we
have had one visit, | think, for someone in
Guant anano Bay.

MS Mcl SAAC. Ot her than perhaps
Guant anano Bay.

But what |' m suggesting to you is,
the United States has a | egal systemsimlar to
t hat which we have in Canada, it has a rule of |aw
which we are relatively famliar with, it tends to
generally accept the right of consul ar access?

MR. LOCKYER: Well, if you
substituted "European countries”, | would be a
l[ittle nore confortable, and I would say yes to
your question.

MS Mcl SAAC: Okay. VWhat |'m
really getting at is -- | suppose, first of all,
| should ask you: Have you ever been to Syria
yoursel f?

MR. LOCKYER: No.

MS Mcl SAAC: Have you ever
travelled in the M ddl e East yourself?

MR. LOCKYER: No.

MS Mcl SAAC: | take it that you
woul d agree with me that the domestic political

situation in a country like Syria is very
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complicated, and in a country like Syria
particularly equally conmplicated by the whol e
problemin the M ddl e East and the situation

bet ween M ddl e Eastern Arab countries and |srael?

MR. LOCKYER: Yes. " mnot sure
what you mean by 'conplicated”. | would think in
a place like Syria it is pretty simple, it is
repressive, soin a sense it is quite sinple, but
obviously there are all sorts of political
complexities involved in Syria. You sinmply have
to | ook at Lebanon as well, for exanple.

MS Mcl SAAC: Exactly. Now,
in terms of a Canadi an dual national, as
M. Arar was --

MR. LOCKYER: Yes.

MS Mcl SAAC: -- incarcerated in a
country like Syria, | take it you are aware t hat
Syria would not normally recognize M. Arar's
Canadi an citizenship?

MR. LOCKYER: Wbuldn't recognize
it in the sense of would say they would see him as
a Syrian citizen, yes.

MS Mcl SAAC: Exactly.

MR. LOCKYER: | know that that is

t heir posture.
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MS Mcl SAAC: Correct. When, as is
the case here, Canada is able to gain consul ar
access to M. Arar, which we have heard evidence
was a first in the case of a dual national, | take
it that you woul d agree that maintaining that
consul ar access is a great priority?

MR. LOCKYER: It is certainly an
i mportant thing, yes, definitely. Consul ar access
i's good.

MS Mcl SAAC:  You nentioned, in the
context of the two ladies in Vietnamthat it is
often difficult to determ ne whet her one shoul d
undertake a publicity canpaign or not and what the
consequences of any particular action m ght well
be in the other country?

MR. LOCKYER: Especially in the
Far East. It is especially true in countries |ike
Mal aysi a, I ndonesia, Vietnam Very true. It is
actually true in the M ddl e East, too.

MS Mcl SAAC. Woul d you not agree
that it m ght --

MR. LOCKYER: | would worry about
it there, of course.

MS Mcl SAAC:. Okay. Would you

agree with me that it is often a set of very
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difficult choices in that the taking of a
particul ar action, say an aggressive statement or
publicity, m ght actually be counterproductive in

t hat one would | ose consul ar access?

MR. LOCKYER: | don't think
woul d agree at the governmental level. | think
what you worry about is media. | don't think you
worry about -- certainly I would never think to

worry about that if Jean Chrétien had been nore

demandi ng of the Syrian authorities, that that

could lead to more torture for M. Arar. | don't
t hi nk that.

But if, on the other hand -- it is
the media side of it that is always worrying. |If

there is a lot of media, is that going to
reflect -- is that going to cause an effect in the
country that is really the opposite of what you
are | ooking for?

MS Mcl SAAC: Okay. Now, on
t he ot her hand, though -- it is an interesting
concept that you don't believe that a government al
effort would necessarily result in a | oss of
consul ar access or a | oss of cooperation.

What do you base that on?

MR. LOCKYER: | think it is pride
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as much as anything. Government pride. That a
government that sees itself -- | think one of the
best-known cases is the case of the Australian in

Mal aysia 20 years ago who was sentenced to be

hanged for drug crinmes. | forget his name now.
And there was a huge hooferaw in -- hooferawis
the wong way of putting it -- a huge protest in

Australia about his potential fate, there was
massi ve medi a and governnental -- at a media |l evel
too. The government was talking to the medi a
saying their views on it -- and it caused the

Mal aysi an government to bring the execution date
closer. They brought up the execution date, so
you can see the effect it had.

But if government works behind the
scenes, | think that is a very different story.

MS Mcl SAAC: Behind the scenes?

MR. LOCKYER: Yes.

MS Mcl SAAC: Okay. In fact, you
are aware that the government did make a number of
behi nd-the-scenes efforts on behalf of M. Arar.
We have heard evidence that shortly after M. Arar
surfaced in Syria, if I can put it that way, the
Syrian Ambassador was called in by Foreign Affairs

here in Ottawa.
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Were you aware of that?

MR. LOCKYER: Probably.

MS Mcl SAAC: Subsequently M nister
Graham call ed the Foreign M nister of Syria.

You are aware of that?

MR. LOCKYER: | am

MS Mcl SAAC:  All right. Were you
awar e of Ambassador Pillarella' s testinmony earlier
this week that on every occasion that he had an
opportunity to neet with the Syrian officials, he
rai sed the issue of M. Arar and made the point
t hat the Canadi an government would Iike to have
M. Arar returned?

MR. LOCKYER: |'m not sure

would like to comment on his evidence, from what |

have read.

MS Mcl SAAC. Well, were you aware
t hat that evidence was made -- or given, pardon
me? That's all |'m asking.

MR. LOCKYER: |I'mnot sure it was
in the media. |I'mnot sure if | was.

MS Mcl SAAC:  All right. Com ng
back to your comments about the media, you are
aware, of course, that M. Al Bushi is still

incarcerated in Syria?
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MR. LOCKYER: Yes.

MS Mcl SAAC: Wboul d you agree
with me that it would be most unfortunate if the
publicity surrounding this inquiry were to affect
M. Al Bushi in any way?

MR. LOCKYER: Obviously. Equally,
| woul d be delighted if it hel ped him

MS Mcl SAAC: But we never know,
do we?

MR. LOCKYER: Well, no. That is
the trouble, you don't.

| mean, you can take
educat ed guesses. My educated guess is that this
inquiry would nmore likely help himthan hurt him
gi ven what happened to M. Arar and M. Al mal ki,
but that is an educated guess.

MS Mcl SAAC: Based on what ?

MR. LOCKYER: They are out. They
are free, despite --

MS Mcl SAAC: They are out. They
are free. But we don't know whet her that was the
efforts of --

THE COURT REPORTER: l"msorry,
"Despite"...?

MS Mcl SAAC: | 'msorry?
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MR. LOCKYER: | say despite the
publicity, but what I"'mtrying to say is it may
have been because of the publicity.

MS Mcl SAAC: But we don't know?

MR. LOCKYER: No, | say it is
an educated guess. That is what | mean when |
say that.

MS Mcl SAAC: It m ght be
despite the publicity and it m ght be because of
the publicity?

MR. LOCKYER: Maybe M. Arar would
have got back six nonths earlier if he hadn't had
t he Canadi an nmedi a, but my suspicion is that -- as
| say, an educated guess that the nmedia hel ped
M. Arar, and indeed that is where | came down on
whet her we should make M. Al mal ki's case public.
Because until then his famly had not wanted it to
be public, M. Almalki's famly.

MS Mcl SAAC: These are very
difficult decisions to make, though, are they not?

MR. LOCKYER: Yes. And that is
why | |ike nmy system c idea of getting others
i nvol ved too.

MS Mcl SAAC: They m ght backfire.

You never know.
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MR. LOCKYER: Of course you can
make a decision that backfires. Oh, yes. Yes.

MS Mcl SAAC. Turning to another
area, which is the questions that Ms Edwar dh asked
you with respect to racial profiling.

If I could ask you to | ook at
again Exhibit P-85, tab 23?

--- Pause

MS Mcl SAAC: This is an
intelligence

MR. LOCKYER: Could you tell
me what this is? |1'mnot sure | understand what
this is.

MS Mcl SAAC: Well, it is a
document entitled, "A Crimnal Intelligence
Brief," and it is dated the 18th of Septenber
2001, just after the --

MR. LOCKYER: All right.

MS Mcl SAAC: -- Septenmber 11lth
attacks on the World Trade towers.

| wonder if you could help the
Comm ssioner with something that |I find a bit
difficult myself when one deals with the issue of
raci al profiling.

Is there, in your mnd, a
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difference between racial profiling and
crimnal profiling?
MR. LOCKYER: | suppose it

depends on the person who is using those terns
whet her there is a difference between them So |
can't answer you.

MS Mcl SAAC:  All right. Let nme
put it another way. When | read the passage that
Ms Edwar dh took you to at the third page of
tab 23, the RCMP i s saying:

"The | onger term strategy
will have to take into
account the type of adversary
we are up against." per cent

| take that to mean that one
of the issues is: How do we identify people
who m ght engage in simlar activity as the
9/11 terrorists?

|s that the way you read it?

MR. LOCKYER: I'mnot sure. It is
a bit ambi guous.

One could also say the type of
adversary could be how determ ned they are, the
type, meaning the kinds of things they will do --

MS Mcl SAAC: Fair enough. Fair
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enough.

MR. LOCKYER: -- you could
interpret as being the ethnic origin of the
adversary. There is any nunber of -- it is a
bit ambi guous.

MS Mcl SAAC: What | really want to
take you to, though, is | would suggest to you
t hat what this docunment is really saying is that
t he individuals who were involved in the 9/11
attacks were, in fact, very hard to identify,
because they had lived in the United States for
sonme time, they did not act conspicuously, they
were wel | -spoken, they were well-dressed,
educated, and they blended in well with the North
American |ifestyle.

Now, presumably, you woul d
agree with me, that that is a legitimte concern
on the part of the RCMP, or indeed any |aw
enf orcement agency, as to how do you deal with an
adversary, to use their term a potenti al
terrorist, when they in fact blend in so well to
t he general popul ation?

That has to be a fair concern,
doesn't it?

MR. LOCKYER: Well if it is true.
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| mean, | -- | would have thought the hijackers
were easily identifiable by virtue of the odd
t hi ngs they were doing, learning to fly --

MS Mcl SAAC: Odd things in
retrospect | would say to you.

Taking flying | essons is odd?

MS EDWARDH: Per haps M. Lockyer
could finish his statenment?

MR. LOCKYER: [|I'mreally a bit out
of my depth here, but as | recall all they seened
to be interested in was howto fly an airplane,
not howto land it or take it off. So that is how
| recall it. That certainly m ght have attracted
my interest.

MS Mcl SAAC. What I'mtrying to
get at here, M. Lockyer, is with respect to the
i ssue of racial profiling -- and | don't mean to
be facetious, or treat the matter lightly -- but
woul d you agree with me that if you are | ooking
for a possible menmber of al-Qaeda, you would not
| ook first at a Jewi sh grandnot her ?

MR. LOCKYER: Obviously not. But
the trouble is, what you are saying there is that
t herefore you target a particular race or ethnic

origin, and that is -- imediately that is where
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t he dangers begin.

The way that the potenti al
dangerous people can be identified is through
identifying themthrough what they do.

MS Mcl SAAC: Exactly.

MR. LOCKYER: It seenms to nme that
is how you m ght have got the hijackers, is
t hrough what they were doing.

MS Mcl SAAC: Exactly.

MR. LOCKYER: There were all sorts
of alarms about Mazoai | remenber readi ng about,
for exanpl e.

MS Mcl SAAC:  All right. But what
| woul d suggest to you is that when you try to
deal with an issue like this, the fact is
neverthel ess going to be that the |ikelihood is
that a Northern Ireland terrorist will be an Irish
person.

Correct?

MR. LOCKYER: Generally, you would
expect that, yes.

MS Mcl SAAC: And a Tam | Tiger
will likely be a Tam|?

MR. LOCKYER: Yes.

MS Mcl SAAC:  All right. How do
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you define racial profiling if the police are

| ooking at the activities of a particular
community? |Is that, in your view, racial
profiling, bearing in mnd | use the words "the
activities" of individuals in a particular
communi ty?

MR. LOCKYER: Okay. You didn't
say individuals the first time around.

MS Mcl SAAC: Okay. I ndividuals.

MR. LOCKYER: Let's do it again.
So | ooking at the activities of individuals in a
community, if those individuals have conme to their
attention for a legitimate reason to do with
police matters, then sure, then that is fine.

MS Mcl SAAC:  All right.

MR. LOCKYER: But it has to come
to their attention for something other than the
reason that they are Tam | or Irish.

MS Mcl SAAC: Right. Something
t hey have done. They are engaged in some kind of
activity that raises suspicions.

MR. LOCKYER: Correct.

MS Mcl SAAC: Thank you very nuch.

THE COMM SSI ONER: M. Davi d?
EXAM NATI ON
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MR. DAVID: Two brief areas
would like to re-explore, M. Lockyer.

| noted your comment concerning
M. Pardy, that M. Pardy was not a fan of the
death penalty, that he abhorred the death penalty.

MR. LOCKYER: In fact, he had
al ways said that when he retired -- he didn't
follow through on this, but neither did I, that he
was going to set up sone kind of process whereby a
group of people could tal k about what Canada coul d
do to underm ne the use of the death penalty
el sewhere in the world. It is something we have
al ways tal ked about doi ng.

MR. DAVID: | take your
gqualification of M. Pardy with regard to the
deat h penalty not to mean that in the way he woul d
| end assistance and carry out his duties with
regard to Canadi ans det ai ned abroad --

MR. LOCKYER: | don't understand
what you are asking nme.

MR. DAVID: 1'm asking you this:
You have nentioned well that M. Pardy was not a
fan of the death penalty and worked very hard and
very strong in cases of Canadi ans detai ned abroad

t hat were facing the potential death penalty.
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MR. LOCKYER: He certainly did.

MR. DAVID: |1'mjust putting to
you that we shouldn't take that to mean that
M. Pardy acted any differently with regards to
ot her Canadi ans facing other situations that were
det ai ned that were not necessarily facing the
death penalty. |In other words, he | aboured as
much for all Canadi ans detai ned abroad.

MR. LOCKYER: | mean, actually I'm
not really able to answer that because | didn't
deal with the daily cases that he dealt with. In
fact, | think probably the daily cases that he
dealt with he probably didn't deal with very much,
but the people in his department, that would be
their role, whoever had that part of the world.

"' mnot sure M. Pardy necessarily had a lot to do
wi th individual cases. | don't know. He could
tell you.

| think he probably devoted nost
of his energies, when it came to particul ar cases,
to the kinds of cases that | was getting involved
in, where it was death penalty.

So, in other words, |'m not
sure | would agree with you. | think he would

devote much nore energy to a death penalty case
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j ust because of the consequences being so nmuch
nore serious.

MR. DAVI D: Because of the
consequences, not because -- | mean, it was clear
in your mnd that his dedication was for all cases
of dealing with --

MR. LOCKYER: Oh, yes. [|I'mnot
trying to suggest that just because someone is
only getting 10 years for sonme crinme, that he
ignored them No, |I'mnot suggesting that. But
clearly -- you know, a death penalty has a focal
point, namely the moment of death, which you have
totry to stop it.

MR. DAVID: Right. The other area
| just want to explore with you has to do with the
ki nds of cases that you had worked with M. Pardy
on. You referred to the case of M. Faul der?

MR. LOCKYER: Faul der, yes.

MR. DAVID: Faulder. The two
Vi et namese | adi es.

MR. LOCKYER: Yes.

MR. DAVID: And there was the case

of Mr. Charron?

3

LOCKYER: Yes.

3

DAVI D: There was the fourth
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case of M. Sampson --

MR. LOCKYER: Sanpson. There
was the chap in Saudi Arabia whose nanme |
didn't nmention.

MR. DAVI D: Ri ght. All those
cases fell into really the classical crim nal
trial or crimnal evidence type of procedure.

MR. LOCKYER: No, | woul dn't
say that is true of M. Sanpson and | woul dn't
say that is true of the other chap in Saudi
Arabi a either.

Certainly that is true of
M. Faul der and | would say of the two Vietnanese,
albeit | think they were innocent, but it was a
crimnal process. There was no political
overtones to it other than prison conditions and
use of the death penalties.

MR. DAVID: Certainly in
that regard in M. Arar's case there was a
di stinction to be drawn in the sense that
it wasn't your standard crimnal |aw type of
approach --

MR. LOCKYER: No, it wasn't.

MR. DAVID: -- where the criteria,

for instance, of reasonabl e and probabl e grounds
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or, you know, reasonabl e suspicion or proof beyond
a reasonabl e doubt, existed. We were in a
different type of environment, an environnment
where evidence, if it could be called as such, was
based on i nnuendo very often, and suspicion.

MR. LOCKYER: Well, torture, as
much as anyt hi ng.

MR. DAVID: And torture.

MR. LOCKYER: Yes.

MR. DAVID: Certainly you wil
agree with me that if you conpare the case of a
classical crimnal scenario, in terms of the
State's obligation to disclose to defence counsel,
is very different than if you are | ooking at a
situation where you are dealing with intelligence,
intelligence-based evidence, and the fact that in
a scenario such as M. Arar's it was very much
based on intelligence as opposed to crim nal type
of evidence, police evidence?

MS EDWARDH: | am going to object
to M. Lockyer answering that, because | don't
t hi nk he knows. He never got it.

THE COWMM SSI ONER:  Wel |, |
think he is asking fromhis experience, but

just see if M. Lockyer is confortable with the
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guesti on.

MR. DAVID: From your
under st andi ng, M. Lockyer, the situation that
M. Arar was facing, was it based on the evidence
supplied by a crimnal investigation or was it
based on evidence comng froman intelligence type
of inquiry?

MR. LOCKYER: Well, I didn't know.
But let's suppose the latter.

MR. DAVI D: MM hmm

MR. LOCKYER: [If | had known, for
exanmpl e, that the RCMP or CSIS had any or all of
t he supposed confessions given by M. Arar, |
woul d think it was fundanmental that they should be
provided to me and to defence counsel by the
Canadi an authorities. | would have thought that
was fundanmental, whatever the security situation.

MR. DAVID: Even if the
evi dence in question or the statement in question
was protected by National Security Confidentiality
concerns?

MR. LOCKYER: But it is
information that is supposedly come from M. Arar
hi mself, so if it has then why are you cl ai m ng

secrecy over something that presumably, if it is
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true, | can just get fromthe client anyway.
Right? | mean, he is the one who i s supposed to
have provided the information. So why have
secrecy over something that presumably, as | say,
if it is true, he can just give you? | don't
under st and t hat.

I f, on the other hand, he hasn't
given it, or it is given under torture, then it
shoul dn't be protected by security interests
because of the likelihood that it is nonsense,
that it is false, that it is just made-up stories.

| just think the inequities of
M. Arar's situation, at least to me, was so
apparent that he was undoubtedly the victim of
torture and had been, and that anything that he
signed was so inherently unreliable that it should
have been, if it was in the hands of Canadi ans --
and I"mstill not sure it was, but if it was -- it
shoul d have been provided to ne.

Maybe there was a plan to provide
it tonme in the event | got a visa. | don't know.
| don't know if that has come up at all. But |
woul d hope if | got a visa and headed out there
that | would have got those materials.

But obviously | appreciate there
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are -- you know, national security issues can
arise with respect to some materials. Of course,
| appreciate that.

MR. DAVID: Thank you.

THE COWMM SSI ONER: Thank you,
M. Davi d.

Well, thank you, M. Lockyer.
Thank you for --

MR. LOCKYER: It is a pleasure.

THE COMM SSI ONER: -- providing
the inquiry with your experience and perspectives
on a number of issues. It is been very hel pful.
Thank you for com ng.

MR. LOCKYER: Thank you for
havi ng nme.

THE COMM SSI ONER: You may step
down.

| see M. Cavalluzzo is here.
Shall we take a break?

MR. CAVALLUZZO: Before we --
--- Off mcrophone / Sans m crophone

THE COMM SSI ONER: No, |I'm
content, if you are ready to.
--- Off mcrophone / Sans m crophone

THE COMM SSI ONER: Okay. We will
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take a 10-m nute break.
THE REG STRAR: Pl ease stand.
--- Upon recessing at 11:49 a.m /
Suspension a 11 h 49
--- Upon resumng at 11:57 a.m /
Reprise a 11 h 57
THE REGH STRAR: Pl ease be seat ed.
Veui |l ez vous asseoir.
MR. CAVALLUzZZO: Good nmorning,
Comm ssi oner.
We have M. Pardy once again for
his -- 1 think it is his third or fourth
appear ance.
THE COMM SSI ONER: Wel come back,
M. Pardy.
MR. PARDY: More comebacks than
Cher, | think.
--- Laughter / Rires
MR. CAVALLUzZZO: This will be your
final appearance in public, M. Pardy, | can
guar ant ee t hat.
MR. PARDY: That is welcome news.
THE COWMM SSI ONER: The honme

stretch.

MR. CAVALLUZZO: Conmm ssioner, |I'm
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going to deal with about five areas, five very

di screte areas with M. Pardy, and they all relate
to informati on which was brought out in
cross-exam nation. There are a few areas that |
would like M. Pardy to clarify for us so that we
have a firmview of the record at the end of his
testi nony.

PREVI OQUSLY SWORN: HENRY GARFI ELD PARDY

EXAM NATI ON

MR. CAVALLUZZO: The first area,
M. Pardy, relates to access to CAMANT notes. You
were asked, | believe it may have been by me
actual ly, about what kind of access that people
out si de of Consular Affairs had to the COSMOS, or
t he CAMANT notes. You have reflected on that and
| understand that you want to clarify your
evi dence in that regard.

MR. PARDY: Yes. | think in ny
testimony on May 24th | think there was a series
of questions about access with respect to
officials in the Security and Intelligence
Di vi sion, and inadvertently | had forgotten at the
time that we had provided access for M. Jonat han
Sol onmon so that he could follow the case in the

same | evel of detail because he was directly
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invol ved in those days.

The way CAMANT is structured, the
access was specific to M. Sol omon, and when
M. Sol onon | eft the -- not the departnment, |
think he left sometime in |late spring of 2003,
then that access term nated. The way it's
structured is it's individual -specific in every
case, yes.

MR. CAVALLUZZO: And | understand
t hat M. Sol onon, at the material time, was
responsi bl e for Canadi an det ai nees abroad?

MR. PARDY: He was nore generally
involved in -- and certainly part of his
responsibilities were the whole series of cases of
Canadians in difficulty abroad that had nati onal
security elements associated with them yes.

MR. CAVALLUZZO: And do you recal
when you gave M. Sol omon access to the COSMOS or
CAMANT not es?

MR. PARDY: | think it would have
been Oct ober.

MR. CAVALLUZZO: 2002 --

MR. PARDY: 2002. Il think it
woul d roughly be in that --

MR. CAVALLUZZO: In that area?
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MR. PARDY: We can certainly check
on those dates because there is a | og kept of
entry and exit of access, yes.

MR. CAVALLUZZO: | understand it
was November of 2002, would that --

MR. PARDY: A little later then --
possi bly, yes, yes.

MR. CAVALLUZZO: You said after
M. Solonmon |left, that no one el se has direct

access outside of the consul ar bureau?

MR. PARDY: Certainly when | left
at the end of August that was nmy -- well, not
outside the consul ar bureau, in ISI. That was the
only -- because we do give, sometinmes, access to

people in the political division, depending on the
nature of the case itself, yes.

MR. CAVALLUZZO: But in respect of
| SI, at | east at the tinme that you had left on
August 31st of 2003, that when M. Sol onon had
left in, you say, the spring of 2003, that access
had stopped at that point in time --

MR. PARDY: That is ny
understanding. Well, if M. Solonmon is not there,
there is no access, because it is specific to the

i ndi vi dual .
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MR. CAVALLUzZZO: Okay. Now, the
next area that | would |like to deal with,

M. Pardy, relates to questions that Ms Edwar dh
had asked you relating to informati on that you had
sought from M. Arar's famly in respect of
certain allegations that he spent some time in

Af ghani stan in 1993.

And just to perhaps save sone
sometime and to be as clear as possible, |I'mgoing
to make direct reference to transcript entries,
and I will just read themto you for -- this is
when you testified on May 26th, and the first
reference would be to page 3943, at line 8, where
Ms Edwar dh says to you:

"Yes, now |l et me just go
back.

| ve | ooked through your
notes or the CAMANT notes, or
t he volum nous e-mails
bet ween you and Dr. Mazi gh,
and | cannot find anywhere,
M. Pardy, any specific
reference to “can you help ne
find X, Y, and Z?'"

And your response in that regard,
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at line 13 is:
"Not in that period. As |
mentioned, | thought it was
done in a tel ephone call with
her, and as you know, | think
there were quite a nunber of
tel ephone calls.
| think it does find
reflection in August in a
written record.™
And your testimny was that there
was a phone call in about March --
MR. PARDY: February or March. |
wasn't sure. It was largely in response to the

fact that there were noises fromthe Syrians, or
noi ses that the Syrians made, that were
interpreted by the Enbassy about the possibility
of a trial taking place, yes.

MR. CAVALLUZZO: That was, we saw,
in a consular visit of February 18th, 2003 --

MR. PARDY: Okay.

MR. CAVALLUZZO: -- and it was
after that time. You go on at page 3952, just to
gi ve context to the question |I'm about to ask, at

line 16 at 3952. This is your response:
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"The record is so |l arge here
and so frequent with respect
to the conversations | had
with Dr. Mazigh through this
period -- | don't think there
was hardly a day that went

by; and if |I had to sit down
after every one of those
conversations and give you
the [ evel of detail that

you' re suggesting here, well,
' msorry, then I don't think
t hat | woul d have been able
to do the job that | was

asked to do."

I n respect of information that was
finally refer to page 3955 at line 8, a

question from Ms Edwardh. She says:

"... we don't have any ot her
foll ow-up, even fromthe
August nmeeti ng.

But et me just ask you:
Were you aware or did you
make any inquiry of Dr.

Mazi gh, about the difficulty
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she had getting transcripts?
Did you make any inquiry
about that?"

Your response, M. Pardy, at line

12 was:

"Transcri pts of what?"
"Of M. Arar's attendance at
McGi || because he was not --"

And your answer was.

"No, | don't know t hat was
t he case, no. | did not..."
And t hen:

"Were you aware that Dr.
Mazi gh had tried to get the
| awyer in Syria to obtain a
power of attorney that would
gi ve her access to certain
documents, but, of course he
never got in."

And your answer was:
"Which [ awyer is this now?
"The | awyer in Syria."
"That was appointed..."

And so on.

Now t he question that | have, in
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your response you tal ked about a tel ephone
conversation with Dr. Mazigh in February or March,
and as well, you tal ked about a neeting in August
of 2003, with Dr. Mazigh and Bassam M. Arar's
brother, and I would |like to show you now a note
of a meeting on August the 25th. These are the
notes of Myra Pastyr-Lupul, who has not testified
yet but will be testifying on July 27th. Could
you tell us who she is?
MR. PARDY: Mra was the Case
Management Officer for cases in the M ddle East in
t he Consul ar Affairs Bureau.
THE COWMM SSI ONER:  Shoul d this be
mar ked as an exhibit, M. Cavalluzzo?
MR. CAVALLUZZO: Yes, we will have
it identified by Myra Pastyr-Lupul .
THE COMM SSI ONER: I think it's
P-165.
EXHI BI T NO. P-165: Not es of
Myra Pastyr-Lupul of a
meeting on August 25, 2003
MR. CAVALLUzZZO: And if you will
note, M. Pardy, at the top right corner, it says
August 25t h, and about hal fway down it says:

"Meeting with Bassam Aug 25".
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MR. PARDY: Yes.

MR. CAVALLUzZZO: Could you read
that for us, if you can read her witing? Because
it is quite a -- it says ask Swi ss enmbassy of
extradition treaty with Syria?

MR. PARDY: Yes.

MR. CAVALLUzZZO: Could you tell us
t he context of that note?

MR. PARDY: M recollection, and |
think the next two |lines sort of provides an
expl anation, | think Bassam was planning to visit
Swi tzerl and - -

MR. CAVALLUZZO: Ri ght .

MR. PARDY: -- and | think there
was a general concern that the Arar fam |y m ght
be in some general way on a variety of lists, and
he was concerned as to whether or not the Sw ss
had an extradition treaty with Syria that could
get himinto jeopardy if he were outside of
Canada.

MR. CAVALLUzzZO: Okay. Just so
t hat we set the stage here, this is a nmeeting
bet ween who?

MR. PARDY: It's Myra, Dr. Mazigh,

and Bassam Arar, and nyself. | think there was
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just the four of us there.

MR. CAVALLUZZO: Do you recal
where the meeting was?

MR. PARDY: It was in my office.

MR. CAVALLUzZZO: If we pick it up
you will see the notation "1993".

MR. PARDY: Yes.

MR. CAVALLUZZO: What does that
say, if you could help us?

MR. PARDY: What was -- well, the
"MA" is Maher Arar, and what | was saying --
com ng back to this issue of the allegations about
bei ng i n Af ghani stan and Paki stan for seven and a
hal f months in 1993, and at this point, of course,
t he Syrians had announced to us a few days earlier
that there was going to be a trial.

MR. CAVALLUZZO: Ri ght .

MR. PARDY: Very specific, and we
were in the process of having a |l awyer appointed.
The fam |y made some deci sions there.

M. Lockyer, | was in touch with him and he woul d
go out as our observer, and | was saying, |ook, we
need -- if this could be a central element in any
trial that would be held, and if the famly had

any records that would deal with this issue of
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where M. Arar was in 1993, then we needed to have
it and we needed to have it quickly, yes.

MR. CAVALLUZZO: Now, if | can
just read it, the line after "Where was Maher
Arar," it says "MA" It |looks like it says "bank
transactions"?

MR. PARDY: Yes, it is.

MR. CAVALLUZZO: "McG ||
Uni versity attendance?"

MR. PARDY: Yes.

MR. CAVALLUZzZO. " Power of

attorney"?

3

PARDY: Yes.

3

CAVALLUZZO: "1992, began at
McGill"?

MR. PARDY: Yes.

MR. CAVALLUZZO: "Met..." -- |
guess that's Met Dr. Mazigh 1994?

MR. PARDY: That's right.

MR. CAVALLUzZZO: And --

MR. PARDY: "Married in 1995"
think is what it says. Yes.

MR. CAVALLUZZO: So was this the
di scussion to which you referred as to seeking

informati on which may deal with that allegation of
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being in Af ghanistan in 1993?

MR. PARDY: Yes.

MR. CAVALLUzZZO: Okay. And this
i s August 25th of 2003. When did you | eave DFAI T?

MR. PARDY: The 31st of August.
Si x days | ater, yes.

MR. CAVALLUzZzZO: Okay. And was
there any follow-up in respect of this information
you were seeking between August 25th and the tinme
you | eft DFAIT?

MR. PARDY: | don't think --
unless -- and I think Ms Pastyr-Lupul m ght be
able to give you because she was in touch with
Bassamin particular -- because |I think Bassam

undert ook to research this issue on behalf of the

famly. He was -- and still is -- living in
Montreal .

And when | left on the -- in the
next intervening six days, | think we were

concerned with the appoi ntment of the | awyer,
trying to make some arrangements with the | awyer
to get access in ternms of the documentati on, what
the Syrians were going to charge himw th and
everything else, and this was -- |'mquite sure

that Ms Pastyr-Lupul will probably testify to the
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effect that she -- as to what happened after that
on this very specific issue.

MR. CAVALLUzZZO: Okay. That's
fine.

OCkay, M. Pardy, | would now Ilike
to nove on to the third area that |'m seeking
clarification on, and that relates to the conduct
of consular officials in New York, in particular
bet ween, | guess, October 1st and October 8th,
when M. Arar was deported to Syri a.

I n cross-exam nati on you were
asked a nunber of questions as to the role of
consul ar officials, particularly relating to the
fact that there were a couple of indices that
could have raised red flags. |In particular, on
two occasions there were suggestions that M. Arar
had received threats of being deported to Syria,
and at the same time, there was this adnonition
fromthe INS official who said that this is a
serious case and you should raise it with your
ambassador .

Just to be crystal clear as to
what was said, |'"mreferring once again to your
transcript on May 26th of 2005, and just making

brief reference to questions put to you by Ms
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Edwar dh at page 3975.
Just let me start at the question

whi ch can be found at |ine 1. She st ates:
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"But nmy point isn't that you
drew t he wrong concl usi on, ny
point is that you didn't get
any information fromthe INS
about the all egations,

about the suggestion, about

t he process.

It | ooks to me |ike
everybody didn't understand
what was happeni ng, and
per haps including M. Arar's

New York | awyer."

And your answer at line 9 is:

"Well, that was the whole
point, to get a |lawyer into

t he process as early as

possi ble. And, really, from
quite early onin Ms Grvan's
testi nony here, not only did
we raise this issue with the
famly, they decided they

woul d go out through contacts
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of their own and seek the
appoi ntment of Ms Oumm h."
Who was the New York | awyer.
MR. PARDY: Yes.
MR. CAVALLUZZO:
"But on top of that we were
tal king to people at the
Centre for Constitutional
Ri ghts, who had a fair bit of
experience in this area, that
coul d advi se us on these
things so it wasn't a static
situation in that sense..."
Now, we heard evidence from our
expert panel |ast week, in particular from Dr.
St ephen Yal e-Loehr, who tal ked about the renoval
order in respect of M. Arar, and we discovered on
its face it states that this was a section 235(c)
proceedi ng, which was not only unusual, Doctor --
or, excuse me, M. Yal e-Loehr said, but was the
first occasion upon which he had ever seen --
MR. PARDY: Yes.
MR. CAVALLUZZO: -- a 235(c)
proceedi ng. And what | would Iike to ask you in

this regard is, what is the role of a consul ar
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official, particularly in the United States, after
a | awyer has been retained on behalf of a Canadi an
det ai nee?

MR. PARDY: Once a |awyer -- well,
the initial objective in proceedings such as this
is to get a lawyer, and to make sure that the
| awyer -- | shouldn't say "make sure,” but would
hope that the decision that is made on the | awyer,
t hat they have ended up with a good one.

The |l awyer in this case, as | have
indicated in that testinony, we did not have a
role, we did not know this person, and the
embassy -- or the consulate in New York, of
course, keeps a list of |awyers that they have had
some experience with. This |ady was not on that
l[ist.

But once that appointnment is made,
then our role is to support that |awyer in any way
t hat we consi der appropriate. We will provide her
with all of the information that we have, that's
come to us, so that she comes to the case as fully
prepared -- because we had a fair bit of
information -- and |I think that took place, when
Ms Girvan spoke to the | awyer, she provided

what ever i nformati on we had. The fact of the
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235(c), which Ms G rvan obtained information about
on Oct ober the 3rd, right about then, | think that
was provided to the lawyer. But | think as the
professional witness, Dr. Ofay[sic], was that his
name?

MR. CAVALLUZZO: Dr. Of she.

MR. PARDY: Ofshe. As he said,
this was a very uni que procedure, this 235(c), and
| ' m not surprised that perhaps the | awyer that was
invol ved wasn't fully aware of the inplications of
this, what is nowreferred to as expedited
removal. It's just a process by which, in effect,
removal can be -- the process can be
foreshortened.

MR. CAVALLUZZO: By the way, the
expert who stated that was M. Yal e-Loehr.

St ephen Yal e- Loehr.

MR. PARDY: Yale-Loehr. [|I'm
sorry. Yes, M. Ofshe was the fingernail man,
yes.

MR. CAVALLUzZZO: | call himthe
reliable confession man rather than the
fingernail --

MR. PARDY: Okay.

--- Laughter / Rires
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MR. CAVALLUZZO: | n any event,
Comm ssi oner, for your information and for
informati on of counsel, we have attenpted to
obtain the assistance of Ms OQumnm h, who is an
imm gration | awyer in New York. W have asked her
to attend as a witness here in any date in May or
June. She told us she was not avail able for any
day in May and June. We also told her that we
woul d | ove to have her as a witness at the end of
July or the begi nning of August. That letter went
out a week or two ago and we still have received
no response fromher. We were having a great deal
of trouble getting her cooperation.

THE COWMM SSI ONER: But the point
is that if she -- we will do whatever we can to
have her call ed.

MR. CAVALLUZZO: And certainly we
wi |l do whatever we can to have her here.

MR. PARDY: Can | make one
comment? | think I do understand why the famly
made the choice they did. | think it was done
t hrough a variety of contacts, but given an
under st andi ng t hat perhaps Ms Ounm h m ght have
had some experience in dealing with these kinds of

cases involving people fromthe M ddl e East who
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ran into difficulty with the American authorities.
| think that was their thinking here. But how
current she was in ternms of -- as you know,

Ameri cans were maki ng changes as we acted al nost
with respect to their imm gration regulations and
procedures.

MR. CAVALLUZZO: But if we -- we
will be obviously pursuing that effort in respect
of having her cooperate and appear.

Now, the fourth area, M. Pardy,
relates to what you referred to, and counsel has
been referring to, as working or operational
assunptions in respect of torture, and in
particular, if I can be as precise as possible, I
will refer once again to the transcript at --

This once again is from May 26th
of 2005, and in particular at 3982, and this is a
question at line 6 from M Edwardh. It says:

"You are all involved..."

She's tal ki ng about you and your
col | eagues i n DFAIT.

"You are all involved in a
pretty close circle of
provi di ng consul ar services

to M. Arar. Now, | want to
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tal k about up the chain of
aut hority.

There are other people
above you, and while you may
have been alive to these
issues in October, in
Novenmber, | have not seen any
document, M. Pardy, that
clearly expresses your
concerns about this issue to
your superiors, right on up
to the Mnister's office.

But would it be clear
fromyour briefings, and |
know you spoke to all of
t hese people in addition to
providing witten
i nformati on.

Woul d they have been
aware of the working
assunption that you had about
M. Arar's treatment in
Oct ober and Novenber of
20027?"

And t hen your response at |line 23
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"Yes, | think both
hori zontally and vertically

t hat was the case."”

And then moving on to 3893,

"1 would just explain to you
that, like in New York, | had
a dual reporting
relationship. M MCallion
who ostensibly was ny

t heoretical boss, every tinme
we had a maj or case invol ving
a country like this case,
then | went over to the
political side. And it
wasn't so much as the boss
but the people on the M ddle
East side of things,

M. Sinclair was there as the
Di rector General and

M. MNee was the ADM  And
that's the route that we
woul d go upstairs on this

ki nd of an issue. It

woul dn't go up the other

StenoTran



© o0 N o o -~ wWw N P

N N N N N N P B PR R R R R R
ag A W N P O O 00 N oo 0o »dM W N - O

7696

route at all."

And what | would |like to ask you
is for some clarification on this particul ar point
in time, when you said that this working
assunpti on or operational assumption -- and
obvi ously we are tal king about whether M. Arar
was tortured or mstreated in that first period of
a coupl e of weeks when the Syrians had deni ed that
he was there, and I want to deal first whether it
was shared horizontally, and we are tal king, in
particul ar, two people that | would refer to, and
that is Helen Harris and Dan Livernore.

And why | refer to Dan

Li vermore -- who, as you know, was | SD or the Head
of Security and Intelligence -- is that he is the
first person that sent an e-mail -- if the w tness

coul d have Exhibit P-134, please, the Pillarella
Book of Docunents.

MR. PARDY: Tab?

MR. CAVALLUZZO: Tab 1. This is
an e-mail to Damascus, which is dated October
10th, and it's from M. -- signed by
M. Livernore, Director General of Security and
I ntelligence Bureau, and the reference that |

would make is to the | ast sentence in the
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second- | ast paragraph, where he's asking for
Damascus to |l ocate M. Arar, if they could, and he
says -- this is M. Livernore:
"There are concerns that Arar
may be aggressively
guestioned by Syrian Security
Services."

And ask you whet her, at that point
in time, whether you were in Ottawa at the time
and whet her you were in discussion with
M. Livernore and Ms Harris?

MR. PARDY: | was in Washington --
| think -- this is what?

MR. CAVALLUZZO. October --

MR. PARDY: Thursday, October the
10t h, yes. | came back from Washi ngton on Fri day
evening, the follow ng day, but there is other
correspondence there to reflect the fact that |
was in direct comunication with Ms Harris on al
of this. She was acting for me back here in
Ottawa, and once we started to get, as you know,

t hose three events on October the 10th that gave
us really a target with respect to Syria and we
were | ooking then, as | understand it -- she spoke

to M. Livermore and together crafted or wrote
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this particular instruction going out to the
M ssion. There is an associ ated message that went
out to Amman, Jordan, the follow ng day.

And | remember with Ms Harris --
she had served in Syria -- it seens |ike everybody
in the foreign service had served in Syria except
nmyself in terms of the -- but Ms Harris had served
in Syria a few years earlier and was responsible
for the consul ar programthere. And certainly in
our discussions, this issue had cone up, and as
had testified earlier, of course, our general
knowl edge about Syria and what had happened to
M. El Maati or what M. El Maati reported to us
i n August of 2002 when we got to see himin Cairo.

So all of these are com ng back
and it's really, in a sense, the "aggressively
guestioned” is a bit of shorthand here in ternms of
what we sort of felt m ght be the case as far as
M. Arar was concerned in Syri a.

MR. CAVALLUzzZO: Okay. And
M. Livernore, although he's the head of |SD, we
heard evidence that he used to be the Director of
Human Ri ghts in DFAIT as well, so that he had sone
background as wel .

MR. PARDY: Absolutely, yes.
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MR. CAVALLUZZO: So at |east the
operational assunption between the three of you at
that time is that something may have happened in
[ight of Syria's human rights record.

MR. PARDY: Yes. \What we are
saying -- we are at the very beginning, very
begi nning of this approach of | ooking at Syria
with respect to M. Arar, and right fromthe very
begi nning, | think, we were making this
assunption.

MR. CAVALLUzZZO: Okay. Now, |'ve
| ooked at the e-mail to Amman, Jordan, and the
wording of the e-mail is very simlar. This one
is signed and approved by Helen Harris. The
wording is very simlar except it doesn't have
that |ine about aggressive questioning. Could you

tell us why that is?

MR. PARDY: | think our -- at this
point, in these two days, | think we were still --
or the sense we had, it was Syria, | think when

this message went out. The Jordanian thing came

up | think as a result of a conversation | had

with M. Cerda, because | said, "Well, we're
havi ng some trouble here in terms of Syria." And
he said, "Well, try Jordan." And then we started
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to -- howcan | put it? -- to do scenari os here,
to a certain extent.

In my own m nd, | had a sense that
it would be unlikely for the Americans to fly
directly to Damascus in a situation |like this, but
| did know t hat Amman, Jordan, was a way station
for them for the movenment of people around the
wor | d, because Amman, Jordan, has been used for
peopl e com ng out of Afghanistan, in particular.

But in terms of when we sent the
message, and | think it was that we had | ess
concern in this area with regards to the
Jordani ans. Now, people could certainly quibble
with that statement, and |'d be prepared to debate
with them but our experience with Jordani ans on
cases was quite different than it was with the
Syrians. The Jordanians were fairly forthcom ng,
we had cooperated with themon a number of very
difficult cases in the past, and the | evel of
cooperation, their willingness to talk to us as
anot her government was there, which was never
there with the Syrians.

MR. CAVALLUZZO: And certainly the
| anguage used in the Damascus | etter suggested to

the staff in Damascus the urgency of the matter by
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maki ng express reference to --

MR. PARDY: Oh, yes. And | think
t he embassy responded, | think, in -- with that
same sense of urgency that we inmparted here, yes.

MR. CAVALLUZZO: Now t hat' s
hori zontal ly.

|'d like to deal vertically now.
This is, your answer suggested, would include in
this kind of situation the ADMin the M ddl e East
section, John McNee, who was at that point in tinme
hol di ng that position. Now, | understand that
M. McNee al so had experience in Syria?

MR. PARDY: Yes, he was the
Ambassador in Syria, nore recently than Ms
Harris's experience, | think. |[If my recollection
is right, yes.

MR. CAVALLUZZO: The evidence
yesterday from M. Edel son was that there was
conversation between himand M. MNee, and that
there was a -- in fact, there was a note to the
effect of torture by Syria, torture by proxy, and
t he evidence was that M. McNee told M. Edel son
to speak to you, and then you and M. Edel son nmet
about M. Arar?

MR. PARDY: Yes, | think that was
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about the third week in October, | think it was,
yes.

MR. CAVALLUZZO: So it woul d
appear that at |least M. MNee's operating
assunmpti on was the same as yours, and that is that
torture is a reasonabl e prospect in respect of
M. Arar's early stay in Syria, and in respect of
this kind of situation, as you said, he would be
the person to whom you would report in terms of
t he hierarchy within DFAIT?

MR. PARDY: Yes, on these cases,
where there's a very large political content to
the case, that's the way the system went, yes.

MR. CAVALLUzZZO: Okay. Now, |'d
like to deal with M nister Graham M nister
Grahamtestified that he was not briefed as to the
real possibility that M. Arar was subjected to
torture in his early stay in Syria, and | wonder
if you m ght give us some background here in terns
of M. Graham s experience in respect of Mddle
Eastern countries and torture.

MR. PARDY: Yes, the specific
exanmple is that in August of 2001, WIIliam
Sanmpson, Bill Sampson, had been in prison in Saudi

Ar abi a. He had been detained in about -- | think
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December 17th in the year 2000, so nine, ten
nmont hs | ater, and in an associated -- and we had
strong suspicions that M. Sanpson was tortured by
t he Saudi s.

| f anybody had seen the video
confession that the Saudis put on in early
February of 2001, | think gave some credence to
all of this. W did not -- | forget when we
actually got in to see M. Sampson, but again, it
was even a | onger period than was the case with
M. Arar, | think it was five, six weeks after he
had been det ai ned.

But anot her Canadi an had been
det ai ned by the Saudis in April of 2001, and we
finally got that Canadi an out after about 60-odd
days of being in a Saudi prison. And when we got
hi m out, we sat down and debriefed himand he
provi ded us with a day-by-day account of what
happened to himin the Saudi prison, and it was a
very troubling document indeed. And I think we
had all of this together by md summer, |ate
summer -- there was some problens in ternms of
communi cation and that.

But with that document and with

what was said in that document, our concerns for
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M. Sanmpson, of course, went straight through the
roof. We approached the Prime M nister and he
agreed that M. Graham who was then Chair of the
Commons Comm ttee on Foreign and Defence Policy,
woul d go out to Saudi Arabia as a special envoy
and woul d take a copy of this report that we had
put together fromthe second Canadi an and present
it to the Crown Prince of Saudi Arabia. W were
able to arrange that, and M. Graham went out and
sort of -- we had briefed himon all these kind of
t hi ngs and he obviously read the report, nmet the
Crown Prince and presented it to the Crown Prince
in early September of 2001, and as a matter of
fact, Bill just got back in the country, | think,
t he day before 9/11 occurred --

MR. CAVALLUZZO:. This is Bil
Graham - -

MR. PARDY: The M nister, | should
have said. Sorry.

MR. CAVALLUzZO: Okay. So that he
had direct experience, you're saying, in respect
of Canadi an det ai nees held abroad in the M ddle
East with all egations of torture.

Now, do you have any comment in

respect of how the Saudis treated that envoy, and
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whet her that informed your position in respect of
M. Arar within the year, or a year later?

MR. PARDY: Yes. M. Graham was,
| mean, accorded all the courtesies by the Crown
Prince, he had a very detail ed meeting, very well
done, and he left the country. And I'mgoing to
sort of fast-forward to a certain extent here, but
within weeks, the Saudis put M. Sanpson on trial,
there was a secret trial, there was no | egal
representation for M. Sanpson, he was convicted
of murder and sentenced to death.

This was, | think, in October of
2001. And that -- you know, you reach certain
concl usi ons when these kind of things happen. |
think the Crown Prince hinmself m ght have been
sensitive to what we were saying to himat that
| evel but the people further down in that system
just said, well, to hell with this, we're going to
do what we want to do, and that's what they did.

We didn't find out about the trial
until the spring of 2002, I think it was, and
there was | egal representation for M. Sanpson,
good | egal representation in Saudi Arabia for him
in all of this. They were not informed at the

time, but they did find out subsequently. And
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really in a sense the use of the information we
had -- | don't want to say it was the concl usion I
came to but certainly really indicated to me that
one had to be very careful in using information
l'ike this with the government that you're charging
with this sort of thing. And so that experience
certainly influenced me with respect to the
information that -- or the conclusions or
operational assunptions we had with respect to
torture and M. Arar.

MR. CAVALLUZZO: Now, the final
area that | would |ike to ask about is, in
particul ar, the consul ar reports, and we saw the
very first consular report in respect of M. Arar
was on or about October 23rd. Now, would those
consul ar reports go to the Mnister's office?

MR. PARDY: | think you would have
to | ook at each individual one of them | think
just about in every case that they did, although I
know t he C-4 ones you see the office of M NA and
perhaps M. Fry gave sonme evidence to what
happened to the reports in the office.

But in addition to the reports
going there, the C-4 systemis a little slower

than an e-mail system as such, that just about --
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there was a |l evel of interest in every visit that
was made to M. Arar by M. Fry and the M nister,
and so there was al ways the briefings that went
along with this, alnmst the moment that -- and
sonetimes we had tel ephone calls from Damascus,
even before they wote the reports and speak to us
about this sort of thing, so the informati on was
in play very quickly.

MR. CAVALLUZZO: Now, the final
guestion, and we've gone through the first
consul ar report with several w tnesses now, and
certainly there are negative aspects to it, and I
want to ask you, despite the negative aspects, was
it good news for you fromyour perspective based
on your working assunmptions?

MR. PARDY: In Syria this was -- |
can't characterize it as anything other than good
news, you know, given the trouble -- and perhaps
we'll get a chance to talk about M. EI Mati, the
trouble we had there, and M. Al mal ki and
subsequently other cases, and to this day, | don't
know why the Syrians cooperated on M. Arar to the
extent that they did, but out of the blue, we had
this, and we exploited it to the maxi mum

We would see M. Arar. We had
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five visits, | think, before the end of Decenber,
you know, and you make certain observations -- the
conditions were by no means the best, but we took
t hat informati on, and each visit -- one built on
the other, to a certain extent. The October 23rd
visit gave us, | think, the initial standard, the
benchmark that we used, and then we kept referring
back to that. M. Martel, being the only person

t hat was doing this, was able to make that, and to

say, well, it's worse today than it was the | ast
time, and that was -- you know, | thought it was
good news. | thought -- and when we shared this

with the famly, that they thought the fact that
we were doing this was good news, but by no neans
we woul d accept that this was the best, no.

MR. CAVALLUZZO: Finally, in
respect of this area, | think it's fair to say
t hat you did not give anyone a tutorial on Torture
101, but did you feel that your working assunption
was shared --

MR. PARDY: ©Oh, yes.

MR. CAVALLUZZO: -- by people on
your |l evel as well as people --

MR. PARDY: | know it was. You

know, you tal ked about it. You can sit down and
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sort of | ook somebody in the eye and give them 10
m nutes on Syria. You just say, look, this is
Syria. You know the record that's out there --
how can | -- you -- fromwhat we did and how t he
informati on was treated, maybe we
overcharacterized all of this, the goodness of it,
in that sense, in ternms of the releases to the
public. But from our perspective, this was good
news that was out there. And | don't think there
was anybody who has any understandi ng of the
M ddl e East in the Departnment of Foreign Affairs
woul d have not had some sort of concerns about
what the Syrians would do with prisoners such as
M. Arar.

MR. CAVALLUzZZO: Okay. Now, |'d
i ke to move on to another area, and that is ask
you just a couple of questions relating to the
Syrian Human Rights Commttee report. You were
asked a coupl e of questions about that, and you
may recall, in your direct exam nation, you had
expressed some sceptici smabout the commttee, in
particular, you said that you had certain concerns
in respect of em gre organizations |like this, and
you didn't really have the chance to clarify what

your concerns were in respect of the report of the
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Syrian Human Ri ghts Comm ttee which came out in
the summer, early summer of 2003.

MR. PARDY: The report itself |
t hi nk should be treated differently than the
letter. | guess I'll make a distinction there
right at the very begi nning.

MR. CAVALLUZZO: You're conparing
now t he report and the letter of July 28th, 2003,
to Dr. Mazi gh?

MR. PARDY: July 29. Yes.

MR. CAVALLUZZO: You've got better
control of the facts than I.
--- Laughter / Rires

MR. PARDY: But the report itself,
| mean, when organi zations publish annual reports,
you know, the assunption is made that that wasn't
fresh informati on that came to them overnight. |
mean, they write these reports, and there was a --
M. Arar's case was in there, | think there were
six or seven lines, | think, in total, along with
ot her people that were there.

The concern | had was, you know,
how reli able that was, and it didn't ring any
| arge bells in ternms of -- | mean, because the

wor ki ng assunption was, yes, early on, real
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trouble, we've seen hima nunmber of times since
t hen, and we think that that interval period --
certainly in terms of the specific treatment of
M. Arar, to his body, if you like, or to his
mnd -- the prison conditions, as we have
subsequently | earned, were horrible, but certainly
in terms of that report, no. | mean, it was

anot her report that was there that you took note
of it but did not lead to any great action on our
part.

My concern woul d be that | know
that if Ammesty International was operating, and
if they had information that came in to themfrom
sonmet hi ng happening to a Canadi an overseas, | know
t hey woul d be on the phone to me in that same tinme
frame that they got that information.

SHRC di d not operate that way.

But when the letter then came in on 29th, where
there was a | ot nore specificity with respect to
all of this, then on that basis that's when we
acted and got the Enmbassy to push again for

anot her visit, which had not happened since April.

MR. CAVALLUZZO: And have you
conmpared that letter to Dr. Mazigh and the

ultimte statement made by M. Arar on Novenber
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the 4th?

MR. PARDY: Yes. I thought the
letter, when | read it, was al mpst a checklist of
t hi ngs that happens when government does bad
t hings to people sort of thing, and | think that
there are sonme significant differences to what
M. Arar hinmself gave public evidence on on
November the 4th, | guess, or 5th, | guess, after
his return to Canada, yes.

MR. CAVALLUZZO: Now, the
second-| ast area that | would like to deal with is
just for clarification because we have heard sone
of this evidence in camera and some of the
evidence has a claimin regard to NSC, but it does
require some clarification in respect of certain
timng.

First of all, M. ElI Mati.

You' ve told us about the statenment that he made
about torture while he was in Syria, that his
torture by the Syrians, and he made this statenment
whil e he was in Egyptian detention in August of
2002. It's not clear to us as to how Canada
became aware that M. El Maati was detained in
Syria in 2001.

MR. PARDY: Yes. | think I can't
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| received information from a

source that was always reliable, it was an

i nternal Canadi an government source -- | will go
that far -- and that came to us, | think it was,
in August -- let nme just rem nd nyself here --

August 13th or 12th or something |like that.

Maati or --

MR.

CAVALLUZZO: |Is that M. EI

MR. PARDY: [|I'msorry. ElI Maati.
" msorry. No.

MR. CAVALLUZZO: Let's deal with
El Maati ?

MR. PARDY: ElI Maati first. No,
" msorry. In M. EIl Maati's case, it was the
famly that called us on, |I think it was Novenber

16. He had | eft

Canada with his nmother. They

both fl ew together t

Austria, his nother

to Cairo and M.

E

o Vienna, Austria, and in
was schedul ed -- she fl ew on

Maati was catching an Austrian

airline flight direct to Damascus where he was

going to get married. And | think within a couple

of days -- | think that those flights were on

November 12th, |

t hi

nk, and November 16th i s when

the famly actually contacted us and said M. EI

Maati did not show up in Damascus. So i medi ately
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we started to try to locate him One of the very
first things we did was to go to Austrian Airlines
to get confirmation fromthemthat M. El Mati
was on the flight to Damascus, and it took us

al most a nonth before we could get the Austrian
Airlines to confirmthat because it was an
essential piece of information for us because we
were getting nothing fromthe Syrians at this
point. So we got waltzed around a fair bit there,
because we even tried -- whether or not he ended
up in Egypt in that November time frame. He
wasn't there -- or the Egyptians said that he
wasn't there. | mean, we kept asking the embassy
in Damascus to keep pushing on all of this. They
were in touch with the famly of the woman that

M. El Maati was going to marry. They suggested

t hat maybe he had been detai ned and then shi pped
to Egypt. | think in -- | think it was on
December 21st, 2001, | spoke to the Ambassador in
Damascus and asked himto go in at a high level in
the foreign mnistry because of the run-around we
were getting and the Ambassador then spoke to
Vice-M ni ster Haddad on the case, saying, |ook, we
needed i nformation. And on | think it was

Decenber 29th or 30th, the office of the
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Vice-M ni ster called back to the Anbassador and
reported to himthat, yes, M. El Maati was in
custody in Syria but that he was a Syrian citizen,
whi ch was news to us, and therefore, there was no
consul ar access -- no consul ar access woul d be

gr ant ed.

MR. CAVALLUZZO. So that the
i mportant point in terms of clarification for our
public record is that the embassy in Damascus
di scovered about -- discovered M. El Maati
t hrough head office, DFAIT, in Ottawa.

MR. PARDY: Yes. The famly |
think called us here, and I"'mtrying to think -- |
think his father was still in Canada because his
nmot her was in Cairo throughout this period, yes.

MR. CAVALLUzZZO: Okay. We'll hear
ot her evidence relating to himin camera.

Now, the other Canadi an det ai nee
that we were interested in in ternms of the public
record is M. Almal ki, and I'mwondering if you
could tell us the background as to how DFAIT
di scovered that M. Al mal ki was being detained in
Syria?

MR. PARDY: Maybe the recorder can

get the first part of that information and carry
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it over, but it was through information in the
Canadi an government who came to me about August
12t h or 13th of 2002 and i mmedi ately then we got
on the -- sent the mssion -- this information out
to the mssion and they i mediately did a
di pl omatic note to the Syrians on all of this.
Agai n, as others have given testinony to, the
Syrians very rarely respond to these inquiries; we
got nowhere. When the Ambassador met with the
Vice-M ni ster on October 19th, 2002 with respect
to M. Arar, he also raised the Al mal ki case,
whi ch was interesting, because in our mnd, there
was certainly some simlarities, although how
M. Almal ki arrived there, they were slightly
different than the way M. Arar did, but what was
interesting was that the Syrians responded on
M. Arar but refused to respond on M. Al malki.
MR. CAVALLUZZO: And were you in
touch with the famly as to whether M. Al mal ki
shoul d get consul ar access on behalf of DFAIT, in
ot her words, was DFAIT asked to attenpt to get
consul ar access or were you asked to back off?
MR. PARDY: No, the -- | mean, the
informati on we had, we were taking consul ar

actions. W are out irrespective. W never did
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establish contact with the famly, | think, until
|ate in the year of 2002, and it was on our
initiative that we discovered, because we had no
contact with the famly, we discovered that there
was a brother here in Otawa and we spoke to the
brot her, but his instructions to us were that,
yes, keep going, everything you can do on the
consul ar side, but the famly wanted no publicity
what soever on this case, and they maintained that
position, as | understand it, right up until
M. Arar gave public evidence -- public
informati on about his meeting with M. Al mal ki at
Sednaya prison. | think there is some dispute
about this. There were three or four brothers
invol ved here. We were dealing with at | east two,
if not three of them Now, Ms Pastyr-Lupul, who
is the desk officer, she can give you, | think, a
day-to-day accounting of what went on.

| think as well -- 1 didn't hear
the testimony conpletely yesterday -- | think
maybe M. Edel son was retained by the Al mal ki
famly or was involved with M. Almal ki, was that
t he evidence?

MR. CAVALLUZZO:. Yes.

MR. PARDY: Because | know there
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was -- | remember reading a press report in

m d- 2003 in which M. Edel son was interviewed and
one of the comments he made in that interview was
that the famly had asked himnot to speak
publicly about the case.

MR. CAVALLUZZO: But in any event
t hey sought DFAIT' s assistance in respect of
attenpting to get consul ar access, but | ow
profile?

MR. PARDY: Low profile. The
famly, the Almal ki famly, and | think the
rationale for this was that their -- M. Al mal ki,
the father, | think, had been a |l awyer and a judge
in Syria before they em grated and they had good
contacts thenselves and they were certainly hoping
t hrough those contacts that they could be
effective as well.

MR. CAVALLUZZO: Finally,

M. Pardy, |'ve reviewed your contact with

M. Arar's famly and, for exanple, at Tab 317, |
see that you sent an e-mail at 5:49 in the
mor ni ng, Tab 42, 4:40 in the norning, Tab 384,
3:39 in the norning, Tab 386, 2:24 in the norning,
5:50 in the morning -- | could go on and on and

on. Obviously it's not just famly but these are
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e-mails relating to M. Arar. And we understand
t hat you really worked --

MR. PARDY: That's Newf oundl and
time, you have to renmenmber that.

MR. CAVALLUZZO: "1l add 30
m nutes to that. It seems you were involved to
getting airline tickets through asking the Prinme
M nister to intervene on M. Arar's behal f, and
obvi ously, at the same time, you had SARS goi ng
on, you had M. Sampson going on, you told us
many, many ot her activities you had going on at
the same point in tinme.

The question that | have for you,
in respect of your efforts on behalf of M. Arar,
in all of your experience in ternms of consul ar
affairs, do you think that the tinme you expended
on M. Arar was nore than any ot her Canadi an
det ai ned abroad?

MR. PARDY: Yes, it was
extraordinary -- it was quite concentrated. |
mean, ten nmonths is reasonable -- no, | shouldn't
say reasonabl e, there was nothing reasonable with
this case at all, but was a short period of time
for a consular case of this intensity. But again,

you know, the records are there. W just try to
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keep the pressure on in terms of every door that
we found, reach out to people outside of
government, if you like, and tal king to peopl e,
anybody that we thought that could help here. But
in terms of ny direct involvenment, it was every
day, seven days a week.

MR. CAVALLUZZO: Thank you,
M. Pardy. | believe that conpl etes your
evi dence.

MS EDWARDH: Excuse me, sir, could
| have a monent with M. Cavalluzzo, please?

THE COWMM SSI ONER:  Yes.
--- Pause

THE COWMM SSI ONER: You have a
si debar - -

MR. CAVALLUZZO: We | earned what
t hat was during O.J.'s case.

THE COVM SSI ONER: Maitre David
started to call me Judge Ito.
--- Laughter / Rires

MR. PARDY: The term bar comes
fromwhen courts used to be in saloons in the
western United States.
--- Pause

MR. CAVALLUZZO: Just one final
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guestion, M. Pardy, and that is, in respect of

the -- and in ternms of your efforts on behalf of
M. Arar, the cooperation you got fromthe staff
in Damascus?

MR. PARDY: | have no quibble -- |
think on direct testinony, | think in response to
a question from M Edwardh, and this comes back to
this "rebut" word and that, and I, in terms of

speaking with the ambassador and M. Martel and

ot her people in the embassy, | don't think that
there is an incident or an -- what's the word
here -- any evidence to suggest that there was any

reluctance on their part in terms of their
willingness to go as far as possible. | think
there's sone evidence of slight differences of
opinion in terms of how one proceeds in policy and
all of that, but once the issue was decided, the
embassy sal uted and got on with it in that sense.
So |l can't -- | would not suggest
t hat there was any reluctance whatsoever in this
case -- and on the other cases, too. | think if
you ever get a chance to | ook at some of the other
records here. And | think the thing to remenber
is the extraordinarily difficult environment that

Syria represents. | can't think of another case
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that -- where it's been as difficult. Vietnam was
a lot easier inits own way, even other states
around the world where you deal with things. It
was t he shadows, the |ack of transparency in Syria
that really creates the difficulty in doing these
t hi ngs.

MR. CAVALLUzZZO: As well as sone
of the resistance from Canadi an agenci es that you
seemto experience?

MR. PARDY: Oh, that's another
story, yes.

MR. CAVALLUzZZO: Thank you. I
have no further questions.

THE COWMM SSI ONER: Thank you,

M. Pardy. That conpletes your evidence. You've
been nost patient, you' ve been here on three
occasi ons?

MR. PARDY: Five.

THE COVM SSI ONER: Five. Was the
mannequin sitting here for those others?

--- Laughter / Rires

THE COWMM SSI ONER: But you have
been extraordinarily hel pful.

One other coment |1'd Iike to make

is that |I've heard froma number of wi tnesses and

StenoTran



© o0 N o o -~ wWw N P

N N N N N N P B R R R R R R R
ag A W N P O O 00 N oo 0o »dM W N - O

7723

have now observed firsthand nmyself the
contribution you made over the course of your
career in consular affairs, and the comments have
been universally praiseworthy, and | think
listening to your evidence, your dedication
obvi ously to your task over the course of your
career is something that, as Canadi ans, we can all
be very proud of you and you should be as well.
Thank you very much.
MR. PARDY: Thank you,
Comm ssi oner, for those kind words. Can | |eave
you with one small piece of advice in all this, if

that's possible?

THE COWMM SSI ONER: | can use a
much advise as you're willing to give.
MR. PARDY: |[|'ve seen a nunber of

comm ssi ons come and go who have operated in this
area of national security. Sonme of the problens
we have today is as a result of recomendati ons

t hat have come fromthe past. And the creation of
institutions in this area of national security are
extremely difficult, and you | ook around the world
t oday and all countries are grappling with this.
There are no easy answers to nost of these issues

in that sense, other than through the quality of
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t he people that are involved and the | eadership
that is displayed by people there.

So | would hope that when we | ook
back on this period and your report we can say
that this Conm ssion got it right.

THE COMM SSI ONER: Thanks very
much.

Well, that conpletes the evidence
this week.

MR. CAVALLUZZO: Yes. Just one
announcenment to counsel, and that is that next
week, of course, we have M. Martel on Monday and
Tuesday. We did have M. Cabana schedul ed for
Wednesday. M. Cabana's evidence is creating a
great deal of challenge in respect of the evidence
t hat he can share with us, and I'Il be nmeeting
with Government counsel |ater on today and through
t he weekend. As a result of the conplications, we
are going to start M. Cabana on Thursday of next
week, so that Wednesday will be a cl ear day.

THE COMM SSI ONER: Do we know yet?

Woul d we continue on the foll owi ng week?

MR. CAVALLUZZO: | amgoing to
assume that M. Cabana will start Wednesday of the
next week, which | think is June 29th. It hasn't
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been confirmed yet, but assume that it is
confirmed; | have a call in to his counsel.

And we will be remaining with
M. Loeppky for June 30th.

THE COWMM SSI ONER: Okay. Well,
we'll rise -- are we starting Monday at

MR. CAVALLUZZO: I think Monday we
can - -

THE COMM SSI ONER: Monday is --

MR. CAVALLUZZO: Monday is a
difficult day. |If you can explain the schedul e?

THE COMM SSI ONER: Ri ght . Let me
explain for the record my schedul e on Monday.

| have a doctor's appoi nt nment
that's been scheduled for 3 months that | have to
go to -- nothing urgent, but | do have to go to
it, at three o'clock. Wth that in mnd, |
t hought we'd start at nine o'clock, we would sit
wi th breaks every once in a while, but we would
take a very brief 15-m nute |lunch hour. | would
| eave at 2:30, be back by four o'clock, and we
could sit as late as six o'clock, because
M. Martel is scheduled for two days.

If we don't have to sit that | ong,
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t hat woul d be fine, but if that -- those hours are
necessary in order to conmplete M. Martel in two
days, then that would be the schedule. Okay?
Well, that's it for this week.
Everybody have a good weekend.
THE REG STRAR: Pl ease stand.
--- Whereupon the hearing adjourned at 12:55 p.m,
to resume on Monday, June 20, 2005, at 9:00 a.m /
L' audi ence est ajournee a 12 h 55, pour reprendre

e lundi 20 juin 2005 a 9 h 00

Lynda Johansson,

C.S R, RPR
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