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Ottawa, Ontario / Ottawa (Ontari o)

--- Upon resum ng on Friday, April 30, 2004
at 10:00 a.m [/ L'audience reprend |l e vendredi
30 avril 2004 a 10 h 00

THE REGI STRAR: All rise.
Veuill ez vous | ever. Comm ssioner Dennis O Connor
is now presiding. Le Conm ssaire, Dennis O Connor
prési de cette audi ence.

THE COWM SSI ONER:  Good nor ni ng.
We will just wait until the cameras are finished
her e.
--- Pause

THE COMM SSI ONER: The first
application this nmorning is M. ELMaati. This is
a conference call to M. Rocco Gal ati.

MR. R. GALATI: Good norning,
M. Comm ssioner.

THE COWM SSI ONER:  Good nmor ni ng,
M. Galati.

MR. R. GALATI: Thank you for
hearing us this morning.

THE COMM SSI ONER: That's fine.
Let me just explain how the process is done.

You can make your application and

everyone in the hearing room can hear you. After
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you concl ude that, | understand, am| correct,
that there will be a brief subm ssion fromthe
government with respect to your application. |If
you stay on the line, M. Galati, you will be able

to hear the government's subm ssion and you wil
have an opportunity to respond to it.

MR. R. GALATI: Very well.

THE COMM SSI ONER: Okay?

MR. R. GALATI: Yes.

THE COWM SSI ONER:  You can go
ahead t hen.

APPLI CATI ON (via conference call)

MR. R. GALATI: | amgoing to be
very brief, obviously.

M. Comm ssioner, | don't know if
you have had a chance to read the brief 30-page
motion record or application record filed on
behal f of M. ELMaati .

THE COMM SSI ONER: Yes, | have
read it and | thank you for it.

MR. R. GALATI: Very good then. |
don't have much more to say then what is there,
except to conclude and submt to you that
M. ELMaati has a very direct and substanti al

interest. He was detained in Syria on
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November 12, 2001 and then transported to Egypt in
February of 2002. He was not released fromthe
Egyptian prison until January of this year, 2004.

During his torture in Syria he
di vul ged certain facts and names, including
M. ELMaati's name and M. Arar's name. He has
much to offer in terms of testimony, docunments,
names of officials, details of the torture and the
fact of both the true and fal se confessions
conpel |l ed under extreme torture that you see under
paragraph 10 of his affidavit. These relate
directly to the terms of the inquiry.

He has a contribution to make with
respect to Canadi an officials' conduct before,
during and after September 11th. He will
contribute to the factual inquiry.

Hi s subm ssions on his ability to
financially conduct his inquiry are found at
paragraphs 17 to 22 of his affidavit and my brief
subm ssions at Tab 3. | won't reiterate those.
They are there for your review and deci si on.

Subj ect to any questions you may
have, those are my subm ssions.

THE COWM SSIONER: Is it your

suggestion, M. Galati, that his participation --

StenoTran
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you say you are assum ng that

he would be called as a witness and for the

pur pose of nmy question assune that. |'mnot sure

that is the case, but

assum ng he i s you would

certainly want to participate with respect to his

evi dence and al so,

evidence in this inquiry that

MR.

record, nmy request
gi ven standing for

t he same extent as

do | take it, any other

rel ated to hinf

R. GALATI: My application

on his behal f,
the entirety of

M. Arar.

THE COMM SSI ONER

under st and t hat .

MR.

is that he be

the inquiry to

OCkay. |

R. GALATI: So yes, you are

quite right, it would include his own testinmony,

as well as nanmes and suggestions for other

wi t nesses that the Conm ssion may or may not

accede to.

THE COMM SSI ONER

| f
ask Ms Mcl saac for

You | et

Ri ght. Okay.

that is your subm ssion, | wil

her r esponse now.

you have difficulty hearing it. |

t echnol ogy wor ks.

MR.

R. GALATI: It

StenoTran
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out, but | haven't had too nmuch difficulty yet.
THE COMM SSI ONER: Good.
SUBM SSI ONS / SOUM SSI ONS

MS B. Ml SAAC. Can you hear ne?

MR. R. GALATI: Yes.

MS B. Ml SAAC. Thank you.

M. Comm ssioner, the subm ssion
of the of the Attorney General with respect to
this application is as follows:

As | understand the subm ssion it
is that M. ELMaati tells you that he has much to
offer in terms of testimny, documents and
informati on, including apparently information with
respect to the conduct of Canadian officials.

However, the point | want to make
is that the predom nant concern of this inquiry is
t he actions of Canadian officials with respect to
M. Arar. The factual inquiry has been given a
cl ear and preci se mandate, which is to investigate
and report on the actions of Canadian officials in
relation to M. Arar.

In that regard, | submt that both
t he Comm ssion and the Government of Canada have a
duty to ensure that the mandate of the Comm ssion

is not diverted to enconpass the actions of

StenoTran
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Canadi an officials in relation to other persons or
to investigate matters that are not directly
related to M. Arar.

It is in the public interest
t hat both the government and this Comm ssion
ensure that you maintain control of the
proceedi ngs and are not diverted froma tinely
delivery of your report.

The draft rules which have been
prepared provide for the participation of
wi t nesses. Comm ssion counsel is in a position to
interview M. ELMaati, to receive fromhimand his
counsel names of other witnesses who m ght provide
rel evant evidence, documents or any ot her
i nformation.

As | understand the rules,
M. ELMaati would be able to testify as a witness
if it was deemed appropriate for himto do so. He
could be represented by counsel for the purpose of
doing that. | presume the rules are flexible
enough that if it were appropriate in your view,
as a witness his counsel could al so exam ne on
appropriate points other witnesses.

In my subm ssion this is not

an inquiry about what happened to M. ELMati,

StenoTran
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it is not an inquiry about the actions of foreign
officials, it is an inquiry about the actions of
Canadi an officials with respect to M. Arar, and
M. ALMaati's interests can be fully acconmodat ed
as a witness.

THE COWMM SSI ONER: What do you say
with respect to evidence -- and | don't know if
there will be any, but if there was evidence that
related to M. Arar that also dealt with
M. ELMaati ?

| ' masking Ms Ml saac that.

MS B. Mcl SAAC: It is ny
understanding fromthe rules that as a witness he
woul d be entitled to counsel and he would testify.
Unl ess | am m staken, the rules are flexible
enough that if there were evidence relating to
M. ELMaati that sonme other witness was giving
that you felt it appropriate, his counsel could
participate for that particul ar evidence.

| s that not correct?

THE COMM SSI ONER: That is what
your subm ssion is, he should be entitled to
participate with respect to that type of evidence?

MS B. Mcl SAAC: Yes, if it is

rel evant and if Comm ssion counsel is of the view

StenoTran
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that it is an appropriate line of inquiry, yes.

THE COWMM SSI ONER: Thank you,
Ms Mcl saac.

MS B. Ml SAAC. Thank you.

THE COMM SSI ONER: M. Gal ati, it
i's your opportunity to respond to that subm ssion.
REPLY / REPLI QUE

MR. R. GALATI: Thank you,

M. Comm ssioner. M subm ssions are made, with
all due respect to ny friend and the Comm ssi on,
but I will make themdirectly and bluntly.

| pose the rhetorical question
as to whether if M. ELMaati were here when the
terms of reference were issued and not in an
Egyptian jail, whether or not he would not have
been included after M. Arar with respect to this
inquiry.

What my friend is suggesting is
unwor kabl e. What my friend is suggesting really
is that we pick out the spinach and the nushroons
and the bacon out of a scranbled onelette. The
fact of the matter is, in all likelihood the facts
of M. ELMaati's detention, his torture, his
di vul gence of M. ELMaati's and M. Arar which

|ater led to their own arrest and detention by the

StenoTran
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same Syrians, are inseparably intertw ned.

It is not my client's intention to
veer off on any tangents. Any and all evidence
that will be presented will be directly related to
M. Arar, including the vague all egations that are
fl oati ng about that are contained in the
application record with respect to this plot in
Ottawa, on and on.

So it is not my client's
intention to veer off on any separate or
irrelevant tangents, but rather stick to the terns
of the inquiry.

However, | have put to himthat
the possibility or the response may be that he
appear as a mere witness. He strongly opposes
that. His wish and his demand is that he be given
full participation as a party because what
happened to himis inseparable in times and in
fact to what happened to M. ELMaati and M. Arar.
So what my friend suggests could or would happen
wi Il not happen. M. Comm ssioner, we are in your
capabl e hands in making sure that it doesn't
happen.

But as far as nmy client is

concerned, he al so wants answers with respect

StenoTran
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to what happened with M. Arar because what
happened to M. Arar is inseparable to what
happened to him

Those are my subm ssions in
response to my friend.

THE COWMM SSI ONER: Thank you very
much for that, M. Galati.

The process that is being foll owed
here is that | am not making decisions as | go. |

am considering all of the applications |I heard

yesterday and will hear today and will make ny
deci si on next week. We will release that with
reasons. So you will be notified by the inquiry

when the decision is made.

Let me thank you again for both
your written and your oral presentations.

MR. R. GALATI: Thank you.

THE COMM SSI ONER: That term nates
this conference call.

Thank you.

The next applicant is the
| nternational Civil Liberties Monitoring Group,
M. Warren All mand and M. Denis Barrette.

M. All mand.
APPLI CATI ON
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MR. W ALLMAND: M. Comm ssioner,
| am here representing the International Civil
Li berties Monitoring Group. | amhere with our
co-counsel Denis Barrette and Roch Tassé, the
Co- ordi nat or of the organizati on.

The International Civil Liberties
Monitoring Group is a coalition of civil society
organi zations which came together in the aftermath
of September 11, 2001. We represent over 30 NGOs,
uni ons, professional associations and faith
groups, some of them dealing with refugees, sone
with human rights, the environnment, and so on.

As a result, we benefit froma
very wi de range of information, expertise and
citizen participation. W also have links with
sim |l ar organizations internationally, in the
United States, Asia, Africa, and so on.

Our mandate is to nonitor the
i mpact of |aws and practices on civil liberties,
particularly those new | aws and practices
introduced after Septenmber 11th, and to
i nvestigate abuses, excessive and illegalities
regarding civil liberties, and of course, in the
process of doing that, to defend human rights as

set out in the Charter, the Canadi an Human Ri ghts
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Act, other federal and provincial |aws, including
the Privacy Act, Crim nal Code and ot hers.

What we have done since our
establishment is, first of all, to intervene in
some i ndividual cases, in the Arar case, by the
way where there have been serious all egations of
vi ol ations of human rights and civil |iberties.

The Arar case we have been
intervening since the beginning, requesting an
inquiry. The Mohamed Harkat, the Adil Charkaou
case, and the case of the 21 Pakistanis falsely
accused under Project Thread in Toronto.

We have al so intervened to contest
proposed | egi sl ation regul ati ons and directives
whi ch, in our view, contravene the Canadi an
Constitution and the Charter and international
human ri ghts standards. For exanple, we appeared
bef ore parliament comm ssions on C-36, C-17 and
also with respect to the proposals on | awf ul
access and changes to the I mm gration Act.

Wth respect to the Arar case, as
| say, we have been involved in one way or anot her
since first becom ng aware of this case, digging
for information, searching for answers, and so on.

In 2003, we began to coll aborate

StenoTran
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with the New York-based Center for Constitutional
Ri ght s which appeared yesterday. W coll aborated
with themin an attenpt to find out what
i nformati on Canadi an aut horities m ght have
possessed which would have led to M. Arar's
arrest and deportation. W facilitated the use of
t he Access to Information Act for the
constitutional rights group in New York.

In 2003, we participated in
strategy di scussions and meetings with Amnesty
| nternational and the Arar famly to ensure the
rel ease of M. Arar from Syria. Also in 2003, we
were present at a nmeeting at the U. S. Embassy with
American officials to make our case to them

M. Comm ssioner, with respect to
a substantial and direct interest in the factual
inquiry, we submt, since our mandate is to
moni tor and defend civil liberties and human
ri ghts, we have been extremely concerned with what
happened, what went wrong in the Arar case. W
have been attempting to get answers, so far only
with [imted success, and that is why we have
pushed hard for this comm ssion. W are concerned
not only with the plight of M. Arar, but these

practices which concern all Canadi ans.
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Consequently, we believe it is
i mportant to be here to raise questions, to
cross-exam ne, to make sure that the entire
field -- that questions that relate to civil
l'i berties and human rights are not overl ooked,
that all factual issues relating to national and
international |aw be dealt with to make sure the
territory is covered.

M. Comm ssioner, while some of
the witnesses are requesting standi ng are
rightfully doing so on behalf of certain religious
or ethnic groups -- and it is correct that they do
that -- our interest is with society as a whol e.
As | say, our organization represents a very
broadl y-based group. | will just sinmply repeat
t hat because of that broadly-based connecti on we
have access to a strong network of information,
expertise and citizen interests.

| would |ike to ask my co-counsel
M. Denis Barrette, to fill in on some very
specific detail.

THE COWMM SSI ONER: Thank you,

M. All mand.
Monsi eur Barrette?

MR. D. BARRETTE: | will do it in

StenoTran
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French.
Je me présente. Je suis Denis
Barrette, membre du CA de |a Ligue des droits et
i bertés qui est menbre de la coalition, la ligue
étant -- je vais attendre.
--- Pause
M D. BARRETTE: Voil a, nonsieur
| e Comm ssaire
Je me présente. Denis Barrette,
membre du CA de |la Ligue des droits et |ibertés
gui est une des plus vieilles organisations de |a
défense des droits et |libertés au Canada, et aussi
menmbre de |la coalition internationale de
surveillance des libertés civiles.
Il y a quel ques préoccupations.
On vous a ms a |la page 3 de notre ménmoire, de
notre bref, quel ques préoccupati ons princi pal es,
| es préoccupations principales qu on veut soul ever
pendant |'enquéte Arar. Je vous en souligne
guel ques-unes
Les nultiples démarches
entreprises en vain par
di ff érents organi smes de
|'i bertés civiles, comme |es

ONG, comme Ammi stie, |la
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coalition, pour que le
dossi er de Maher Arar se
concl ue;

Quelle était |la chaine de
décision et |a chaine de
suivi dans | e dossier ? Qui
a decidé, qui a fait quoi

gqui a décidé quoi ?

Quel l e protection des droits
f ondament aux est accordée a
la cueillette et au partage
de rensei gnenents ?

Quell e est | a perception des
agents de |'Etat de |eur
obligation de faire en sorte
gue |l es droits fondament aux
de chacune des personnes dont
elle traite des

rensei gnements soient

respecteés ?

Quant aux audi ences a huis cl os,

comme en fait mention |l e bref, nmonsieur |e

Comm ssaire, |e paragraphe 46 vous permet de tenir

des audi ences a huis clos. Nous souhaitons que

ces audi ences soi ent

| e plus rare possible, mais
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nous somes d' avis que ces audi ences-la vont
traiter de questions inportantes sinon centrales.
C est dans ce sens-la qu'il est essentiel que |la
coalition qui représente une grande partie
i mportante de |la société civile puisse suggérer au
Comm ssaire des domai nes particuliers sur |esquels
on devra interroger |es personnes que vous
entendrez a huis clos.

Ce dossier-la, nonsieur |e
Comm ssaire, a subi un abus, un manque de
transparence. Les Canadi ens ont été profondément
choqués de tout |'aspect secret du dossier et des
conséquences qui ont suivi. Il est inportant que
| es représentants de |l a société civile qui sont
actifs dans |l a soci été canadi enne pui ssent
participer activenment a |'enquéte, et non
seul ement se contenter d'une « mere presence »,
pour faire une all égorie, mais de pouvoir
partici per pleinenment et étre des acteurs de
| " enquét e pour pouvoir poser des questions, pour
pouvoir avoir une interaction dynam que avec | es
t énoins, et que les citoyens et |a sociétée
canadi enne aient |'inpression qu enfin on puisse
| ever Il e voile sur ce qui s'est passé et que,

enfin, ces choses-la ne se reprodui sent plus.
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Je vous renercie

LE COWMM SSAI RE:  Mer ci

| would |ike to ask you, has your
group consi dered working together with any of the
ot her applicant for standing so that one of the
possi bl e approaches here is that if groups are to
be involved as intervenors, that they m ght
represent the sanme interests and m ght cooperate
with one another so there would be a single grant
of intervenor participation rather than having
mul ti-peopl e saying the same thing.

MR. W ALLMAND: M. Comm ssioner,
as you will note, we are already working with
approxi mately 30 groups: Unions, faith groups,
et cetera, NGOs. W are ready to do that, to
expand on that. | would suggest, however, that it
may not be appropriate for us to do it with the
groups that are representing Arab or Islamc
interests because they have a particular focus. |
t hink they deserve their own place.

Al so, with respect to Amesty
| nternational, while they are a menber of our
coalition, they have played a very central role
historically in this case, but in many cases they

have a | ot of experience that they may, | think,
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be able to contribute to the hearings by
t hemsel ves.

I n general, in answer to your
guestion, yes, we are willing to cooperate.

THE COMM SSI ONER: And |
appreciate that, M. Allmand, and it's not that I
amtrying to force people together. It's sinply
as | approach all of these applications -- | take
your point about the Arab and the Islam c groups,
but it strikes me that sonme groups |li ke the B.C.
Civil Liberties Union, perhaps Amesty and sone
ot hers when | read what their interests are and
background, they are all audible, but they are, in
general terns at |least, simlar to yours.

MR. W ALLMAND: |If you | ook at
Annex | of our brief, we have listed the 30 groups
and we represent a very broad background of
organi zations: The Canadi an Associ ati on of
Uni versity Teachers; Canadi an Auto Workers;
Canadi an Council of International Cooperation;
Canada Council for Refugees; Canadi an
Et hnocul tural Council; Canadi an Federati on of
Students; CARE Canada; the Centre for Soci al
Justice, Devel opment and Peace; United

St eel workers of America; Rights and Denmocracy, et
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cetera, et cetera.

So we have a | ot of expertise
already and a | ot of information and |I think we
can be very helpful to the Conm ssi on.

THE COWMM SSI ONER: Thank you very
much.

Thank you, both, for your written
and your oral presentations. | appreciate your
interest and your com ng here.

You heard what | said to
M. Galati in ternms of the process that we will
follow, that the decision will come out some time
next week.

MR. ALLMAND: Yes.

THE COWMM SSI ONER: Thank you,
Monsi eur Barrette and M. All mand.

MR. P. CAVALLUZZO: The next
applicant then is M. Nureddin, who is going to
join us by conference call through his counsel,
Ms Bar bara Jackman

MS B. JACKMAN: Good nmorni ng,
Justice O Connor

THE COWMM SSI ONER: Good nmorni ng,
Ms Jackman.

MS B. JACKMAN: | represent
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M. Nureddin, and | have filed an application with
t he Comm ssion.

THE COMM SSI ONER:  Yes, | have
seen that.

Let me just explain. You are on a
conference call, and there is a group of people
here in the hearing room So everyone can hear
you. Your application is taking place in the
public heari ng.

MS B. JACKMAN: All right.

THE COWMM SSI ONER: Pl ease proceed
with it. | have read your written material, but
pl ease add anything you wi sh.

MR. P. CAVALLUZZO:. Excuse ne,

M. Comm ssioner, before she proceeds could we
advise Ms Jackman that there will be --

THE COWMM SSI ONER: Thank you,

M. Caval luzzo.

After you have conpl eted your oral
subm ssions, Ms Jackman, the government has
i ndi cated through their counsel Ms Ml saac that
they wish to make subm ssions with respect to your
application. | don't expect that they are going
to be | engthy subm ssions.

You will be able to hear those
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over this conference call, and then you will be
given an opportunity after the government has nmade
the subm ssion to respond to that.

MS B. JACKMAN: Did they respond
to M. Galati too?

THE COMM SSI ONER: Yes, they did
as well. This is the same process that was
followed with respect to M. Gal ati .

MS B. JACKMAN: That's fine.

THE COWMM SSI ONER: Pl ease proceed.
APPLI CATI ON (via conference call)

MS B. JACKMAN: | don't think
have too much to add.

As you know from M. Nureddin's
application, he is a Canadian citizen. He was
exam ned by Canadi an security officials just prior
to |l eaving Canada for Iraq to visit his famly,
and on his way back to Canada was detai ned by the
Syrian authorities and exam ned -- well,
interrogated and tortured there, but exam ned
about the same questions that he was asked in
Canada by the Canadi an security officials.

It gives right to an inference
t hat Canadi an officials were involved in sharing

information with the Syrian authorities and
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perhaps with other countries about M. Nureddin
that resulted in his detention.

| understand that the terns of
reference are that you investigate and report on
t he actions of Canadian officials in respect of
M. Arar's detention and inmprisonment and his
return to Canada. The terns of reference provide
you with the authority to consider any ot her
circunstances directly related to M. Arar that
you consi der relevant to fulfilling the mandate.

It is M. Nureddin's subm ssion
that there are two particul ar aspects in respect
of his seeking standi ng before this Conm ssi on.

The credibility of the actions of
Canadi an officials will be at issue with respect
to M. Arar. In the cases that | have done over
the years the credibility of Canadi an security
officials has been at issue in all of the cases.
| don't expect M. Arar's case to be any
di fferent.

As well, the practices and
policies of Canadian officials will be at issue in
respect of what happened to M. Arar.

In this context it is inportant,

in our subm ssion, to understand if M. Arar's
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case i s unique and isolated or if it is part of a
practice on the part of Canadi an security
officials.

M. Nureddin has information to
offer this Comm ssion. It is his subm ssion that
he has a direct and substantial interest in the
wor ki ngs of the Comm ssion, and his participation
woul d enabl e you to address, first, the
credibility of the state security agents in
respect to their actions; second, an exploration
of any links between the Canadi an Security
I ntelligence Service and the RCMP security
of ficers.

We don't know who was involved in
M. Nureddin's case in respect of what happened to
them |t may be both agencies or one was.

Third, to explore as well whether
there are practices and policies in place which
invol ve stereotyping or racial profiling such that
M. Nureddin and M. Arar were caught up as a
result of that; four, whether there are practices
and policies in place which provide for requests
to other state security agents to investigate on
behal f of Canadi an officials.

M. Nureddin has a direct interest
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in the outcome of this Comm ssion. He has been
directly affected, it appears, by the policies and
practices of Canadi an security agents already,
havi ng been detained and tortured in Syri a.

He has famly in lraq. His
fiancee is there, and his marriage i s supposed to
t ake place there. He wants to return. | don't
think it is unreasonable to expect sonmeone to want
to be married with all your famly and friends
present, and that would have to be in Iraq. There
is no way for himto bring his fiancee to Canada,
because there is no sponsorship of fiancees any
nmore, only persons who |ive comon | aw, which he
is not about to do, and married coupl es.

He wants to feel secure in
travelling to that part of the world without the
fear of being detained in one country or another
t hrough which he has to travel. He travelled
t hrough Syria in the first place because the cost
of travelling into Iraq through Syria was nmuch
cheaper than through the other countries.

He doesn't want to end up detai ned
again. He wants to know, as a result of this
Comm ssion, that there will be procedures or

mechani sms in place that will ensure that he is
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protected when he travels as a Canadian to
countries |like Syria.

The only last point is he is not
in a position, if he is granted standing, to be
able to fund counsel.

| cited cases in the application
whi ch address both the direct and substanti al
interests and the funding. It is my understanding
t hat funding can be recomended in order to
provi de a person who is given standing with the
full and ampl e opportunity to participate fully
bef ore the Conm ssi on.

Those are basically ny
subm ssi ons.

THE COWMM SSI ONER: Thank you very
much for that.

| hear you saying one thing
clearly. You are suggesting that M. Nureddin
shoul d be called as a witness, because the
evi dence that he would give would help shed |i ght
on what happened to M. Arar.

MS B. JACKMAN: Yes.

THE COMM SSI ONER: That will have
to be a decision that we will nmake as we go

forward | ooking at the evidence.
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If he is called as a witness, the
rules provide of course that he is entitled to be
represented by counsel.

MS B. JACKMAN: Yes.

THE COMM SSI ONER: So whet her one
calls that standing, as a witness he would have
that entitl ement.

Are you suggesting beyond t hat
that as the inquiry | ooks at evidence that doesn't
mention M. Nureddin or directly affect himhe

shoul d be granted standing as well?

MS B. JACKMAN: | think that you
are at a di sadvantage overall if you are not able
to contextualize what happened. | think that what

happened to himis relevant, even in ternms of

M. Arar. The questions that could be put to the

Canadi an security officials in the open or even in
the secret part of the hearing fromthe know edge

of what happened to M. Nureddin would be

relevant, | think, in exam ning what happened to
M. Arar.

THE COMM SSI ONER: All right. If
that is your subm ssion, | will now call upon
Ms Mcl saac.

You will et us know if you have
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difficulty hearing what she is saying.

MS B. JACKMAN: Thank you.
SUBM SSI ONS / SOUM SSI ONS

MS B. Ml SAAC. Thank you, sir.

Can you hear me?

MS B. JACKMAN: Yes, | can hear
you.

MS B. Ml SAAC. Thank you.

M. Comm ssioner, | will repeat
myself to some extent for Ms Jackman's benefit.

The mandate of this Comm ssion is
to look into a very unique situation; that is the
Situation of M. Arar. And it is limted to the
actions of Canadian officials.

M. Nureddin was arrested while he
was in Syria. M. Arar was arrested in New YorKk
and then deported to Syria. Those are very
di fferent situations.

What | heard Ms Jackman say with
respect to her client is that he may have
evidence. He may have information. He may be
able to provide context which would assist your
counsel M. Cavalluzzo and his teamin asking the
appropri ate questions of Canadian officials or

i ndeed ot her witnesses as the inquiry progresses.

StenoTran



© 00 N oo o B~ wWw N P

T N T S T T T N T e e e e e e S S S S
gag A W N P O © 0o N oo 0o M W N+ O

194

There is nothing, in ny
subm ssion, in the matters raised by Ms Jackman
whi ch would require M. Nureddin to have standi ng.
Rat her, if appropriate, he could be a witness.

As you pointed out, he would be
represented by his counsel when he is giving
evi dence.

As | stated earlier, the rules
appear to me to be broad enough that in
appropriate circunstances, should your counsel
feel it necessary and appropriate, or if you feel
it necessary and appropriate, his counsel, even as
a witness, m ght have some opportunity to
cross-exam ne other witnesses if his issues are in
pl ay.

In my subm ssion, again it is not
appropriate for an individual |like M. Nureddin to
obtain standing in this case.

You and the Governnent of Canada
have a duty to ensure that the mandate of this
Comm ssion is not diverted. What | heard
certainly suggested a diversion of the mandate of
this Comm ssion to address other issues relating
to citizens travelling generally throughout the

worl d, which is far beyond the scope in ny
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subm ssi on.

We have a duty, the government and
you, to ensure that this Comm ssion focuses on the
i nquiry, what happened to M. Arar, the actions of
Canadi an officials, to not find itself in a
position where you are |l osing control of the
proceedi ngs and you are diverted froma tinely
delivery of your report.

Thank you, sir.

THE COWMM SSI ONER: Thank you,

Ms Mcl saac.

Ms Jackman, do you wish to
respond?

REPLY / REPLI QUE

MS B. JACKMAN: Yes, a couple of
points. First of all Ms Ml saac nakes a
subm ssion that M. Arar's case i s a uni que one.
| amnot sure that it is unique and |I think that
it is important to understand in a full
investigation, to assess in a full investigation
whet her or not it is unique.

Secondly, she said the
circunstances are very different, that M. Arar
was detained in New York and ended up in Syria,

whereas M. Nureddin was detained in Syria. |
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t hi nk that key |link between the two is the passing
of information by Canadi an security officials

whi ch resulted in detention, whether it was New
York or Syria and whether or not that is a pattern
or a policy or a practice on the part of Canadi an
security officials.

| don't think you can understand
fully what happened to M. Arar without
investigating the context in which Canadi an
security officials act. And certainly cases |ike
M. Nureddin's give rise to a concern about the
fact that it is not a unique situation.

Certainly M. Nureddin may have
evidence to assist the Comm ssion in that inquiry,
but | think he also has a direct and substanti al
interest in the outcome. He was already affected
by the processes of Canadi an security officials it
woul d appear, in terms of what happened. The
outcome of this Comm ssion will affect himthe
future in terms of what may happen to hi m when he
travel s again.

He has an interest in
under st andi ng not just what happened to him but
what are the policies and practices of Canadi an

officials in respect of people Iike him He
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doesn't want to see it happen again to h

anybody el se.

i mor

| think Ms Mclsaac i s exaggerating

in the sense that, | mean no offence to

in the sense that having M. Nureddin

her, but

participating, giving himstandi ng would divert

the direction of this inquiry. | don't

see it

that way at all. Certainly we understand the

terms of reference and are aware that this

Comm ssion must conmply with the ternms of

reference. But if in fact the governnment only

want ed the Comm ssion to | ook solely at
case, it would not have put in Part V, t

ot her circunstances directly related to

M. Arar's
hat any

hi m t hat

you consi der relevant so filling the mandate can

be consi der ed.

Ot her circumstances can

i nclude

practices and policies and how ot her peopl e have

been affected by them
THE COMM SSI ONER: Okay,

t hank you very much for that.

The process, Ms Jackman,
following here is | am not making deci si
go. | will finish hearing the rest of t
applications today and will give my deci
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respect to standing and fundi ng next week together
with reasons, those will be released. So the
inquiry will be in touch with you about the
results of your application.

MS B. JACKMAN: Okay, thank you
very much

THE COMM SSI ONER: Let me thank
you again for your interest and for both your
written and oral presentations.

MS B. JACKMAN: Thank you.

THE COWMM SSI ONER: Thank you.

MS B. JACKMAN: Bye.

THE COWMM SSI ONER: Okay, the next
applicant is not scheduled until 11:00. Can we
carry-on or should we wait?

MR. M MGARVEY: Your Honour, on
behal f of the Law Union--

THE COWM SSI ONER: Are you
M. MGarvey?

MR. M M GARVEY: Yes.

THE COWMM SSI ONER: Good nmorni ng.

MR. P. CAVALLUZZO: | wonder, just
before M. MGarvey, if we could perhaps deal with
number 6, which is M. Almalki's application?

There will be no oral presentation in respect of
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t hat but | assume, Ms Ml saac, that you would have
the same subm ssions in respect of M. Almalki's
application?

MS MCI SAAC: That's correct.

THE COWM SSI ON: Coul d you then,
just to make sure, the person who made the
application on behalf of M. Almalki in writing,
could you just notify him M. Cavalluzzo, of the
nature of Ms Ml saac's response because he wil
not have heard it, he not being here, it not being
inwiting. And if there is anything that he
wi shes to add, after you explain to himwhat the
government's position is, if you could informhim
t hat he would be free to do so, so that he wil
have that opportunity?

MR. P. CAVALLUzZZO:. That is fine.

THE COWMM SSI ONER: Okay, thank you
very much

OCkay then, M. MGarvey. Now you
are free to do this fromeither sitting or
st andi ng, whatever suits you. You can cone
forward if you are going to sit, if you don't
mnd, it is easier for me to see you.

APPLI CATI ON
MR. M MGARVEY: Good morning. |
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ama |lawyer in Ottawa and currently a | awyer in
Toronto. | am appearing on behalf of the Law
Uni on of Ontari o.

| was a steering commttee menber
of the Law Union from approximtely 1990 or 1991
until maybe | ast year. | have had extensive
i nvol vement with the Law Union and | have been
asked to make the presentation this morning in
favour of the Law Union being granted standing in
this matter.

The Law Union historically has had
a significant and I think substantial interest in
the i ssue of security and security politics and
security mal feasance in some occasions in the
past.

Some of the | guess better known
advocat es who have appeared on behal f of the Law
Uni on or on behalf of clients who are associ ated
with the Law Uni on are Paul Copel and, who | think
is well known to Your Honour as being one of the
people at the forefront of security issues. He in
fact has been on occasion, at | east one occasion
accepted as an expert in the area by the Federal
Court of Canada and that was in the Clayton Ruby

matter versus the Solicitor General on security
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i ssues concerning M. Ruby's practice and which
also affected M. Copel and's practice back when
t hey were together.

The Law Union | think has a
hi storical menory and a collective expertise in
this area that is perhaps exceeded by no ot her
group. The Law Union was actively involved in the
1970s when the RCMP security service was being
investigated. M. Copeland, in particular, made
subm ssions to the MacDonald Comm ssion. | think
it is fair to say that the Law Uni on has been on
t he | eadi ng edge of refornms in that area. And
since the terns of reference of this Comm ssion
include a policy review, | think that is probably
where the Law Union has the nmost significant
ability to provide a | ot of input which would give
both a historical context and which would give I
guess access to a broad based of rather expert
peopl e.

The Law Union is not limted of
course to people interested in security issues, it
includes immgration | awyers, many students,

j udges, people who have dealt with security
concerns in various context. The Imm gration

context obviously is relevant to this inquiry and
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we have had peopl e appear in the 1970s on behal f
of the Law Union to make subm ssions on amendnments
to the Immgration Act and its security
provi si ons.

The Law Uni on has sought standi ng
on these issues on a routine basis and | think our
subm ssions, when they are permtted, are wi dely
accepted. The level of expertise and the quality
of subm ssion | think the Comm ssion could expect
woul d be quite substantial and quite high. W
have been granted standi ng, for exanple, at the
Supreme Court of Canada in the Still man case.

M chael Code the former Deputy Attorney General of
Ontario argued the Stillmn case. And | think
that is reflective of the | evel of expertise in
terms of advocacy that we can bring to the
process.

| think the question is with
respect to the factual inquiry side of things. It
may be somewhat | ess clear what the Law Union can
bring to that process. | think one thing that can
be brought to that process by the Law Union is
t hat members of the Law Union in their day to day
advocacy which tends to be in the grassroots

dealing with refugee cl aimants, political
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organi zations who are often in contact with the
police, who are sonmetimes infiltrated by security
services and so on. W have a history of
representing those groups and those kinds of
peopl e and engaging in | guess litigation with
respect to the relevant parties.

M. Copel and provided me with a
coupl e of exanmples on the tel ephone where at one
appearance he made on the Ruby case he provided an
affidavit where a claimof national security
privilege was made, and on cross-exam nati on of
the rel evant party who had sworn the affidavit on
behal f of the Mnister, it turned out that the
person had absol utely no personal know edge of any
fact which related to national security and that
t hey had not even read the bl anked out sections
t hat were being subject to the objection.

| guess there is a wealth of
experience in how these matters are actually
handl ed by the security services, who | expect are
going to be conpelled to appear before this
Comm ssi on, that may provide for a | evel of
scrutiny, if you would, that m ght otherw se be
| acki ng.

These people with their
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experience, M. Copeland, M. Kellermann and
others in the Law Union, they know how to ask the
hard questi ons and t hey know what questions to

| ook for and what answers may not be satisfactory
in particular circunmstances.

| think the other advantage of the
Law Union, in ternms of allowing it to be invol ved
both in the factual and in the policy side of
things, is that the Law Uni on has no particul ar
interest, except the interests of justice and
truth. We do not represent any party to what has
happened. We do not advocate on behal f of any
particul ar group or organization. W are not the
police. W are not the government. We are not
any of the affected individuals.

We come | guess with a progressive
political viewpoint. There is no question the Law
Union is a political organization in its make-up.
But | think it is fair to say that the political
theme of the Law Union is that state authority and
state power can be, and often is, a very good and
necessary thing. However, people must be very
di li gent about protecting individuals against
potential for either unintentional m suse or

uni ntentional | apses in quality, or perhaps nore
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seriously sonmetimes when there are abuses of that
at state power.

For that reason, the |law union |
think is capable of representing, first of all, a
diversity of interests because the Law Uni on has
traditionally represented marginalized groups,
peopl e who may be targets of political oppression,
peopl e who may be refugees from other countries
whose cl ai ns have been questi oned by the security
services, at times in what appears to be a state
of sonme confusion at best.

Anot her example M. Copel and gave
me was he was involved in a matter that had to do
with Cold War era border crossings and political
organi zations. It turned out that the security
service agent who was assigned to that file was
unaware of the timng of the closure of the border
bet ween Hungary and | believe the Soviet Union.
There were sinple factual | apses.

| think the Law Union's historical
interest in these things allows us to explore such
t hings as: Are the people who are now,
particularly at the RCMP who have been given
powers that were taken away fromthem when CSI S

was formed, do they have the expertise that is
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necessary to exercise those powers properly? Do
t hey have training in geopolitics, and do they
under st and what political organizations exist,
whi ch ones may have a radical viewpoint but are
not particularly dangerous or of concern, what
ones have a radical viewpoint and are extrenmely
dangerous and of concern?

People in the Law Union are
engaged in these political analyses on a regul ar
basis. | think the understanding that menbers of
t he Law Uni on who coul d be called or asked to
present to the Comm ssion is substantial in that
regard.

M. Kellermann's affidavit
outlines some of the areas that the Law Union has
made representations to issues in the past. | am
not going to go over it again, because obviously
your Honour can read this at your | eisure.

I n particular, the Law Union has a
particul ar set of experiences in such areas as the
reliability of informant information. There are
| ots of crimnal |awyers and | awyers who deal with
security issues at the Law Union who can | think
provide a | ot of insight into the | evel of

reliability, or lack thereof, of informant
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i nformation.

Regarding the | ack of
under st andi ng of certain cultural issues,

M. Copel and gave me an exanpl e where a security
concern was raised because of a docunment that was
sei zed, where the word the security services were
concerned about could be translated in one
construction as being a martyr, in another
construction as being a charitable person, in
anot her construction as being a person in a state
of grace.

It was not clear in the context --
| think it was actually in a witten document that
t he person had prepared in their home | anguage.

It was not clear in the context that there was
anyt hi ng dangerous about this at all. It was an
expression of a desire perhaps to be a charitable
and giving person, and yet it could be construed
on the most nefarious construction as somet hing
sinister.

| think an awareness of the
cul tural context of these things occur -- and
overhead Ms Jackman's comments about the
i mportance of cultural context.

| would think that the Law Uni on
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has a wealth of experience and the ability to
produce rel evant information in that regard.

In terms of funding, | think it is
fair to say that counsel who practise and who are
members of the Law Union do not tend to come from
t he denmographic which is capable of |ong-termpro
bono representations. W are the peopl e taking
| egal aid certificates. We are the people who
often represent some of these organi zations that
hol d denonstrati ons and t hey want people on call.
We are the people who do that on our own tinme for
free.

We are not, | think it is fair to
say, as a group particularly well resourced. The
Law Uni on has al ways operated as a collective
agency, where we cone together and share our
experiences and share our expertise when
necessary.

For somet hing of this inportance
and sonet hing that has a potential to be very tine
consum ng -- the |l egal research and appearances
where called for would be very time consum ng - -
think it is fair to say that the Law Uni on woul d
be i ncapabl e of doing that wi thout at | east sone

| evel of funding.
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It is | think likely that Paul
Copel and himself will be the person most likely to
be del egated to make subm ssions to the inquiry
when call ed upon. Assum ng the inquiry is
generally going to be sitting in Ottawa, it may
mean that M. Copel and has to travel, and so on.

| think it is fair to state that
t he Law Uni on woul d not be able to provide the
expertise in either the factual side of the
inquiry or in the policy reviewif there is no
ability to fund it. 1In ternms of keeping our
practices alive, we just can't expend those
resources.

We tend to be sole practitioners
or small firms. | amin a three-person firmhere
in Otawa. We just can't set aside a nonth of our
time to do this without risking our practices’
dem se.

That being said, the Law Union is
not known for its long, time consum ng and wasti ng
of resources. We know how to put together good
subm ssions, both in our daily practices on |egal
aid cases and when we appear on these matters, in
an expeditious and cost effective manner. So we

are not likely to be running up a significant or
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in any way over-reaching tab on sonething |ike
this.

Subj ect to any coments, that is
really the extent of what | have to say.

| f your Honour is interested, | do
have a copy of an affidavit taken fromthe Federal
Court Trial Division from M. Copel and, which
outlines a little nore of his particular
expertise.

THE COWMM SSI ONER: Absol utely.

MR M T. MGARVEY: It is dated.
It is fromthe early 1990s, but it does outline
his expertise in particular.

THE COWMM SSI ONER: Thank you,
M. MGarvey.

MR. MT. McGARVEY: | think it is
fair to say that the conbi ned wi sdom of Pau
Copel and and Robert Kell ermann, you would be hard
pressed to find two people with a greater
knowl edge of security matters in the country at
t hi s point.

Subj ect to any comments or
guestions, those will be the subm ssions on behalf
of the Law Uni on.

THE COVMM SSI ONER: Just one
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coment. The applications for standi ng and
fundi ng that | have been hearing yesterday and
t oday are directed at the factual inquiry.

That said, you raised the policy
review, as a |ot of applicants have, and clearly
you could tell fromthe draft rules that we have
put forward that we will be seeking the
i nvol vement of the public in types of
organi zations |like the Law Uni on and others to
assist us with that.

| will be commenting on that in
t he reasons and the decisions that | give,
al t hough that is not the specific purpose of why
we are here.

| don't have anything else to ask
you, M. McGarvey, other than to say the conments
that | would make is | am aware of the work that
t he Law Uni on has done in the past, and
appreci ate very much the interest and, if | can
put it, the offer of assistance, and your written
presentation and your oral presentation here
t oday.

Thank you very much for com ng.

MR. M T. McGARVEY: Thank you very

much.
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THE COMM SSI ONER: Can we stil
keep moving or should we take a break,
M. Caval luzzo?

MR. P. CAVALLUZZO: M. Rubin is
here. | am wondering if Amesty International is
here as well .

It may make some sense to take the
mor ni ng break now and then --

THE COMM SSIONER: | am fl exible
one way or the other. Are both of the applicants
ready to proceed? | see M. Rubin is nodding.
And you will be after M. Rubin?

Unl ess anybody is requesting an
adj ournment, we will carry on.

M. Rubin, do you want to come
forward?

--- Pause

THE COWMM SSI ONER: | have your
written application and | have had an opportunity
to read that. So thank you.

Go ahead.

APPLI CATI ON

MR. K. RUBIN: Thank you,

M. Comm ssioner. We will be collaborating on it.

It was al nost a year ago that |

StenoTran



© 00 N oo o B~ wWw N P

T N T S T T T N T e e e e e e S S S S
gag b W N P O © 0o N oo 0o M W N+ O

213

was approached by civil |iberty groups, nanmely the
Canadi an- based I nternational Civil Liberties

Moni toring Group and the U S. Center for
Constitutional Rights, to file access and privacy
requests on the Arar case.

That is how !l initially came to be
in touch with Monia Mazigh. Wth her consent, and
with an initial small start-up grant, | began ny
own inquiry. Upon Maher Arar's release, and with
his consent too, | have continued on nmy own time,
on an unpaid public service basis, to go after
records in over 10 agencies in nmore than one
jurisdiction.

By now having received sonme
records, | have many war wounds and nearly 40
conplaints initiated. The skirm shes to cone are
already in full-fledged battle node agai nst
excessive secrecy and del ays.

That includes not getting a single
record to date fromthe RCMP despite their turning
around and aski ng many ot her agencies over the
| ast several nmonths to apply more exenptions to
records.

The Conmm ssion has my written

subm ssion for independent standing and for
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fundi ng. What | want to suggest here is that |
have conme forward seeking standi ng because |
t hought my years of digging up records and
accessing them m ght be helpful to the inquiry
Comm ssion as it begins its own efforts to do so.

| believe, therefore, | have
uni que perspective and experience to offer as the
Comm ssion tries to get at the facts and the truth
behind M. Arar's detention, deportation and
i mprisonment, a very taxing situation with no
April 30th deadline in sight.

| hope that | can further
illustrate what | can offer if granted i ndependent
standing. This | amdoing by raising several
practical matters that need addressing, preferably
in a pre-hearing conference of parties before the
mai n June hearings begin.

One problemto address at the
pre-hearing is that Foreign Affairs is using the
i nquiry Conmm ssion's production order for relevant
government records as a means of making
i naccessi ble their records on the Arar case, by
del aying the release to | eave for a year, a period
| onger than M. Arar's incarceration.

Access to information requests,
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di scl osures and conmpl aints made to the Information
and Privacy Comm ssioners should not be stopped,

sl owed down or inmpeded by government agencies as a
result of the inquiry.

Anot her matter that parties
wanting to participate ought to know is: Does the
Comm ssi on have the capacity and resources in
pl ace to handl e incom ng records?

May | suggest then it would be
hel pful for the inquiry Comm ssioner's March 30,
2004 production order -- and the date |I get from
the Attorney General's standing -- to be made
public, along with the names of the 10 agenci es
the order went to and the deadlines inposed.

Thereafter, it would be useful to
have weekly updates on the volume, nature and type
of records being received fromeach agency and the
time period involved and what records remain to be
provided. |If any records are discovered to be
m ssing or altered, that too should be in the
suggest ed weekly update.

The next matter | raise, and that
ot her parties have alluded to, is of great
consequences to parties, the media and the public.

That is: What data and testimony will be public
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or secret? Right now, the Draft Rules of Inquiry
No. 37 indicate that the Canadi an gover nnent
shoul d produce a statenment of what they nmean by
nati onal security confidentiality by May 14, 2004.

However, parties only get a week
to respond to this inportant issue and in writing,
with no pre-hearing venue mentioned. This needs
revisiting.

Restrictive grounds for secrecy,
namely for national security, national defence and
international relations, must be put in place.
From past experience, the government wants a very
broad and expansi ve approach, even beyond cl ai m ng
the Access to Information Act exenption
provi si ons.

This will mean many in-canera
sessions and perhaps treating nost records as
secret as is the norm Even then the Canadi an
government can still chall enge, on broad nati onal
security grounds, any evidence at any time that
the inquiry may want to make public.

The recent April 27, 2004 Nati onal
Security Policy does not offer up any type of
definitions or just underlines civil liberties

issues. As well, American security-based evi dence
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need not be volunteered or be made adm ssible in
public. These are inmportant matters that can be
termed in the course of the hearing and need a
fuller airing.

The inquiry needs to further
address publicly how, through what mechani sms, we
will deal with the underlying policy issues in
Part |, the part that | am seeking a standing in,
which is described as being a factual inquiry into
M. Arar's detention and deportation, inmprisonnment
and return, and other circunstances.

Only Part 11, which is on the need
for a better independent oversight for the RCWP,
is called a policy review, and the Comm ssi on has
accordingly put in place different procedures, but
the facts and circunstances in Part | of the Arar
case may well be driven by policy directives or
t he actions played out based on certain policy
assunptions.

For instance, did section such
happen because there was a known or assumed
extraordinary rendition policy, or because there
wer e various national security intelligence
sharing agreements in place?

Handl ing this intertw ning of
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factual and policy considerati ons needs to be
di scussed further before the main hearings begin.

In Draft Rul es of Procedure No.

16, it is stated that the inquiry Comm ssi oner nmay
recei ve evidence, whether or not it would be
adm ssible in a court of |aw.

How t hen and agai nst what
st andards or documents, as well as witness
evidence that is inaccurate, based on hearsay, on
| eaks, on eavesdropping or on confessions, is it
to be assessed and treated both in public and in
camera?

This needs to be further
el aborated on.

Whil e the draft rules proposing
some personal confidentiality, No. 49 to 53, are
useful and instructive, what type of protection or
assurances will be there for some witnesses com ng
forward with sensitive information or who want to
come forward but who would not otherw se?

As well, will there be | ater
opportunities for those not seeking standing to
come forward and intervene publicly or in private,
to present evidence or to make subm ssions?

The identification of Canadi an
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officials with substantial and direct interest in
the factual inquiry | note is inconplete as the
Ottawa Police Service is not registered as a
party.

What happens when parties do not
regi ster?

The Ontario Provincial Police have
come forward and even explained in summary its
i nvol vement as nmenmbers of the Integrated National
Security Enforcement Team called I NSET. The
Attorney General of Canada, on the other hand,
note in comng forward did not indicate what
agenci es performed what roles relevant to the
factual inquiry that would make them have a
substantial and direct inpact on the factual
inquiry.

What happens when parties do not
fully identify their specific interests?

Finally, there is no road map and
timetable as yet on what order evidence fromthe
Arar case will be heard or how the work and
evi dence col |l ected by ot her agencies or other
comm ssions or government investigations on the
Arar affair can or will be dealt with.

That is why | seek standing,
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because | believe that | can contribute to the
i nquiry proceedi ngs.

| have applied to you for funding.
| am very consci ous that public monies nust be
spent wi sely and accounted for. As | said in ny
written subm ssion, | amnot exactly in a position
otherwi se to participate fully and effectively.

| do not want to end without
mentioning that what this inquiry is all about is
getting at the truth.

As M. Arar said to me a week ago
in going over yet another set of heavily censored
government records, he believes that he is
entitled to know what happened. | believe | can
contribute in a small way to ensure that by
participating in this inquiry, the battle is
al ready under way and continuing to get at the
truth.

Thank you.

THE COWMM SSI ONER: Thank you very
much, M. Rubin.

| don't have any questions. Thank
you for your application and for com ng here
t oday. As you probably heard, | have indicated I

will be giving my decision next week, with
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reasons.

MR. K. RUBIN: Thank you,
Comm ssi oner.

THE COMM SSI ONER: The | ast
applicant is Amesty I nternational.

Good nmorni ng.

APPLI CATI ON

MR. A. NEVE: Good norning, Your
Honour. My nanme is Alex Neve and | amthe
Secretary-General of Amesty International,
Canada's Engli sh-speaking branch. | am pleased to
be here before you this morning.

Security measures that ignore or
violate international human rights principles
result ultimately in both injustice and
insecurity. That is the key proposition that
| eads Ammesty International to seek standing in
this inquiry.

Ammesty I nternational was actively
invol ved in the Maher Arar case fromthe very
earl i est stages, October 2002 in fact, when we
were directly notified by his wife Monia Mazi gh
t hat he had gone m ssing while in detention in the
Uni ted St ates.

During the nore than one year that
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followed fromthat time we have actively nonitored
t he case, campai gned and | obbied on his behalf
with authorities of all governments involved:
Canada, the United States, Jordan and Syri a.

We have nmet regularly with his
wi fe, with Canadian and U.S. officials, including
at Mnisterial level, with concerned
organi zations, and we have spoken frequently in
t he medi a about the case.

And t hroughout, in all of those
activities, our framework for doing so was the
international human rights obligations which apply
to all four countries involved.

Upon M. Arar's return to Canada,
| personally had an opportunity to interview him
extensively, and on that basis Amesty
| nternational publicly pressed for the very
i nquiry which we now seek to be involved in.

We continued to highlight a number
of important and troubling questions about
possi bl e Canadi an direct or indirect conmplicity in
viol ations of international human rights lawin
hi s case.

| would submt to you that that

experience gives us a conmprehensive understandi ng
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of the case which, conmbined with our extensive and
| ong-established expertise in international human
rights law, positions us to be able to make

hel pful and insightful subm ssions to you with
respect to the extent to which rel evant
international human rights obligations are at
stake in this affair.

That is further bolstered, | would
submt, by the fact that we have worked
extensively on the cases of four other Canadi an
citizens who have recently allegedly experienced
human ri ghts violati ons abroad and where the
nature of Canadi an conduct and/or involvenment has
been put into questions.

Those are the cases of WIlliam
Sanpson, Muayyed Nureddi n, Abdullah Al mal ki and
Ahmad Abou- ELMaati. That wi der experience will, |
submt, strengthen the value of the subm ssions we
seek to be able to make to you.

| would like to highlight two
pragmati c points.

The first is that we do not seek
funding. In fact, given the fundament al
principles Amesty International has in its work

with respect to government funding, we woul d not
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be able to accept the funding if you offered it.

We are al so seeking limted
standing. Our intention is to observe and to make
occasi onal subm ssions to you. W do not seek to
i ntroduce evidence or exam ne wi tnesses.

| understand and can certainly
very much appreciate your interest in having
organi zati ons cooperate and col |l aborate with each
other with respect to this inquiry. W are
prepared to do so and will certainly do the
foll ow ng.

One, ensure actively and
continuously that our contribution is not
conpetitive and adds value to the inquiry.

Two, as | have said, as we do not
seek standing to do other than make subm ssi ons,
we will work with and rely on other parties to
exam ne and cross-exam ne witnesses and not to do
so oursel ves.

| hope you will agree that at
| east three factors are in favour of granting our
application: the first, our extensive invol venment
in this case and other sim | ar cases; second, our
expertise in international human rights |aw, and

third, the limted nature of the standing we seek.
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Com ng back to the issue of
funding, | would also highlight that funding
i ssues may pose conplications for the nature and
degree of cooperation and col |l aboration we coul d
undertake with other parties, because other
parties may very appropriately be granted funding
by you, and our inability to accept that
government funding would give rise to some
conplexities. It would not make it inpossible,
but it would give rise to sonme conplexities in how
we woul d then define a working relationship, if
required, to merge our participation with them

To concl ude, Your Honour, in
Ammesty International's view, this inquiry
provi des a fundanmentally inmportant opportunity to
ensure that security |laws, policies and practices
do not in any way underm ne or erode basic human
rights and the rule of |aw.

In that respect, this inquiry wil
be watched cl osely, not only in Canada but around
the world, as this is a global inmperative. W
seek standi ng because of our specific interest in
assisting you ensure that Canada's international
human rights obligations are very much at the

centre of your important deliberations. Thank
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you.
THE COWMM SSI ONER: Thank you very
much, M. Neve. | appreciate that.
Let me just say, with respect to
responding to your comment that you will follow

t he proceedi ngs and are seeking participation to
make subm ssions fromtinme to time as you see fit.

The public hearing part of the
proceedi ngs will be transcribed. W have a
Website and the transcripts will be nmade
avail abl e, we hope each night at the concl usi on of
day. So there will be ready access for those who
wish to foll ow the proceedi ngs.

We who are involved in the inquiry
will do everything we can to make it accessi bl e.
Those portions of the inquiry that are held in
public, we will try to facilitate access for
groups |li ke yourself.

Thank you for your subm ssion. |
appreciate it and | appreciate the forthright and
very practical way you presented it. Thank you.

MR. NEVE: Thank you.

THE COMM SSI ONER: Does that then
conplete the applications? There is one further

one, | take it.
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MR. P. CAVALLUZZO: Yes. There
are two matters remai ni ng, M. Comm ssioner.

First of all, there is an
application which was filed yesterday concerning a
| awyer, M. Emmanuel Didier, who wi shes to appear
bef ore the Comm ssion as a specialist in the
international |aw of torture.

| have been advised by himthat he
has been sick over the | ast few weeks and as a
result of that couldn't make a tinmely application.
The application obviously is out of time. The
guestion is whether you will hear it.

The only other matter is,
Ms Mcl saac wi shes to make brief subm ssions,
general subm ssions, in respect of your decision
in granting standing. | understand it will be
five mnutes or so.

THE COMM SSI ONER: Okay. |Is
M. Didier here?

MR. P. CAVALLUZZO: Yes, he is.

MR. E. DIDIER: Yes, | am

THE COMM SSI ONER:  You are
prepared to make your subm ssions now?

MR. E. DIDIER: Yes, | am

THE COWMM SSI ONER: Why don't we
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take the norning break, because it may be a bit
| onger.

The only thing -- and perhaps you
could discuss it Ms Mclsaac over the break -- if
Ms Mclsaac's subm ssions are to in any way be in
t he nature of opposition to any of the
applications that | have heard over the | ast day
and a half, then that raises a question of whether
or not others should be here to hear them and an
opportunity to respond. | sinply | eave that with
you to discuss with Ms Ml saac over the break.

We will take a break of
15 m nutes.

THE REGI STRAR: All rise.
Veuill ez vous |l ever. L'audience est maintenant
suspendue. The proceedi ngs are now suspended.
--- Upon recessing at 11:15 a.m /

Suspension a 11 h 15
--- Upon resum ng at 11:30 a.m /
Reprise a 11 h 30

THE COWMM SSI ONER: Good nmorni ng,

M. Didier.
APPLI CATI ON
MR. E. DIDIER: Good norning, sir.

| thank you very much for this opportunity. |
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al so wish to apol ogize to the other counsel for ny

tardi ness, but | have been quite sick for the
mont h of April with a bad case of bronchi al
pneunonia. It was only a couple of days ago that

| was rem nded of the deadline concerning the
appearances before this Comm ssion.

THE COMM SSI ONER: That's fi ne.

MR. E. DIDIER: Wth your
perm ssion | will address the Court in English,
even though my first | anguage is French, because
think that it will make things easier for the
ot her participants. | ask for the mercy and the
pati ence of the Court.

THE COMM SSI ONER:  You will have
t hat for sure.

MR. E. DIDIER: | thank you
very much

THE COMM SSI ONER: Pl ease feel
free to go ahead.

MR. E. DIDIER: The reason for
which | am here today is to bring my expertise to
the Court, if it wishes to avail itself of it, in
a nunber of areas.

First of all, please let me

introduce nysel f.
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| am a menber of the Bars of

Quebec, Ontario and New York. | amfully
bilingual. | have been a First Secretary of the
| nt ernational Court of Justice. | also have been

a Comm ssioner with the I mm gration and Refugee
Board for five years. Finally, | have also been a
prof essor of international |aw.

This Comm ssion will have to make
a nunmber of recommendations on a set of facts
concerning the case of M. Maher Arar. The case
of M. Maher Arar raises a nunmber of very
i mportant | egal general and specific issues
concerning to M. Arar.

The Court, in order to make
reasonabl e and just reconmendati ons, will have to
understand the context in which the case is taking
pl ace. This context can be analyzed in three
different parts. There is the |legal context, the
general regional context, sociopolitical context,
and the context specific to M. Arar and the
victims of torture.

Wth regard to the | egal context,
t he Comm ssion will have to understand not only
the principles of international humanitarian | aw

but also sonme very inmportant and rel evant
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principles of general public international |aw.

Il will, for exanple, refer the
Court to the Nottebohm case, Uruguay v. United
Ki ngdom of the International Court of Justice,
and also to the Sl edi nhei mer(ph) Abritral Award
whi ch deal directly with the consequences in
public international |aw of dual citizenshi p.

Those principles are very
i mportant for the Court to understand the | egal
context in which that case is taking place.

There are al so sonme very i nmportant
aspects of private international law, that is the
| aw of citizenship and adm nistrative law that is
the responsibility of the state for the acts of
its agents if the Court decides on the evidence
t hat there have been aspects of responsibility of
state invol ved.

Wth regard al so to public
international law there is also the very inportant
| mal one(ph) case which may be involved. 1In this
case | will rem nd the Court that an arbitral
award was rendered agai nst Canada because Canada
had all owed terrorismacts to be done on its
territory during a war with the United States in

the | ast century.
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So all that case lawis very
i mportant for the Court.

Second, with regard to the general
context in which the case has been happening, as a
Comm ssioner with the I mm gration and Refugee
Board nmy specialty was precisely the M ddl e East.
| have dealt with a nunber of case on both side,
both victinms of torture and refugees, but al so war
crimnals comng fromprecisely those countries,
Syria, Lebanon, Iraq, Iran and Afghani stan.

You are going to say we are
dealing with Syria. Of course. But in order to
under stand what is happening in Syria we need to
understand the connections between Syria and a
number of other countries. For exanple, the
Alawite mnority which rules Syria today is also
Shia. They are a mnority Shia in a country which
is predom nantly Sunni.

Now, as Shia they are linked to
the other Shia in Ilraqg who are the majority of
Il rag, but also to the Shia in Iran. But there is
a very profound distinction between the Shia in
Iran on the one side and the Shia in Iraq and in
Syria on the other side. Why? Because the Shia

inlraq and in Syria are Arabs, whereas the Shia
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in lran are Persians. And this raises a nunmber of
very important political issues which the court
shoul d be aware of.

Now, | have also dealt with in nmy
experience at the Comm ssion with I mm grati on and
Ref ugee Board a number of cases concerning Irag
and Syrian Ba'ath. Now, those are very inmportant
probl ems, because after the Ba'ath party was
created in 1941 by M chel Aflaq, who by the way
was a Lebanese Christian, that party was split in
two concurrent parties, one in Syria and one in
Irag. The one in Syria was conmanded for a nunber
of years by the former president Hafez El-Assad
who died a few years ago in Syria. But the Iraqi
branch has been commanded for about 30 years by
Saddam Hussei n.

There are lots of relationships
bet ween Ba' athists in Iraq and Ba' athists in
Syria. It is inmportant to understand the
political implications as well as the | egal issues
that are involved in these problens.

Now you are going to ask nme why
Af ghani stan and Lebanon? There we are dealing
with the Islam st connection. One of the nost

i mportant I|Islam st movements in the M ddl e East
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has been the Muslim Brothers. The Muslim Brothers
have been extrenmely active in Syria. 1In Syria,
for example, in 1982 they were at the origin of an
uprising in the City of Homa. The Gover nnent of
Syria crushed down the revolt.

Those MuslimBrothers in Syria
have been very closely connected, in fact they are
t he same organi zation in many ot her Arab countries
l'i ke for exanple Egypt. But they also have roots
i n Af ghani stan, connections in Afghanistan with
the Taliban. And one of the nost inmportant facts
that is at stake right now, that will be raised in
the Comm ssion, will be the relationship between
the MuslimBrothers and al - Qaeda. Because
al - Zawahri, who was the No. 2 of al-Qaeda, was
hi mself raised in the Islam c nodel by the Muslim
Brothers in Egypt.

THE COMM SSIONER: | don't want to
interrupt you, but it seenms to me you are here to
make an application for standing, which you wil
appreci ate woul d be granted on the basis that you
personally have a substantial and direct interest
in the Arar inquiry. It strikes me that what you
are describing is, whether it would be relevant or

not | am not sure yet, but in any event you are
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describing a role for yourself where you woul d

gi ve evidence about a contextual background that
you say woul d be necessary, rather than be granted
st andi ng.

So, with your remaining time, it
m ght be an advantage to you if you address the
criteria for granting standing.

MR. E. DIDIER: Section 11,
paragraph (a) and (b) of the Inquiries Act, allow
the courts to designate, if it wi shes so, experts.
So, | can appear either as a specialized witness,
an expert on a nunber of fields, or as an expert
desi gnated by the court to help the court.

THE COMM SSI ONER: But that is a
different role than being granted standing. If
what you are suggesting is that you may be of
assi stance to the inquiry in the role of an expert
wi tness, | wouldn't make an order of that nature
here. The proper approach woul d probably be for
you to discuss it with Comm ssion counsel who, you
know, will generally be deciding what evidence
needs to be called and so on.

MR. E. DIDIER: Absolutely. Now,
my general standing will be that of a Canadi an who

is not defendi ng one specific point of view, but

StenoTran



© 00 N oo o B~ wWw N P

T N T S T T T N T e e e e e e S S S S
gag A W N P O © 0o N oo 0o M W N+ O

236

who is trying to bring an objective and

di spassi onate point of view on the experience of a
person who has gone through a very very difficult
time and who has had and will have very specific
problems in testifying before this Conm ssion.

Now t he court may decide that this
is not sufficient to grant me standing, but | wil
just respect the decision of that court. Thank
you very much.

THE COMM SSI ONER: Okay, wel l
t hank you very much Mr. Didier for com ng forward
and for your interest in the work of the inquiry,
| appreciate that. And, as | indicated earlier,
the decision will be made next week.

MR. E. DIDIER: Thank you very
much.

THE COMM SSI ONER: That then, M.
Caval luzzo, conpletes the applications.

MR. P. CAVALLUZZO:. That's
correct, M. Comm ssioner.

THE COMM SSI ONER: Just before we
adj ourn, let me express nmy appreciation to all of
the applicants. | know nost of them are not here
now who canme forward. | find it heartening that

there are so many i ndividuals and organi zations in
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country who have such a genuine interest in

i ssues of this sort and so | am appreciative of

t he

time and the effort that everybody put in to

maki ng the applications and com ng here.

there will

wi ||

So we will stand adj ourned and

begi n.
Wher eupon t he hearing concluded at

L' audi ence se termne a 11 h 50

be public notice of when the hearings

11: 50 a. m/

Lynda Johansson,

C.S R, RPR
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