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Ottawa, Ontario
--- Upon commenci ng on Tuesday, August 9, 2005 at
2:26 p.m / L'audience débute e mardi 9 ao(t
2005 a 14 h 26
THE REGK STRAR: Pl ease be seated.
Veuil |l ez vous assoir.
THE COMM SSI ONER: M. Caval luzzo.
MR. CAVALLUZZOC: Thank you
Comm ssioner. At the outset, prior to conpleting
t he exam nation of M. Cabana, we were going to
have a discussion in respect of possible delay in
the timelines in respect of the filing of witten
subm ssions as well as oral subm ssions. |
understand that M. Bayne is going to request
t hat .
MR. BAYNE: | didn't intend to
sl ow down the cross-exam nation. | intended to
raise that with you M. Comm ssioner, at the end
of the day.
THE COMM SSI ONER: We can deal
with it -- is it going to take |ong?
MR. BAYNE: Well, | have a couple
of subm ssions to make, asking for tine.
THE COWMM SSI ONER: Do you suggest

we do it now, M. Cavalluzzo.
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MR. CAVALLUZZO: | don't have a
preference either way so long is we do it today in
publi c.

MR. PAUL COPELAND: | woul d be
happy to do it now, | would |like to here the
results of that, being able to make subm ssions in
matters of some importance to me in both ny
capacity for M. Al mal ki and whatever the Law
Uni on m ght choose to do.

MR. CAVALLUZZO: We can do it at
the compl etion. Obviously M. Copeland and Ms
Jackman are wel come to be here. |In fact, | asked
themto stay so that we can fully discuss it.

THE COMM SSI ONER: Let's do the
cross-exam nation. W have Superintendent Cabana
here, so let's do that first.

MR. CAVALLUZZO:. Just prior to the
conpl etion of the cross-exam nation, there was a
request that was made in terns of attendees at a
particul ar session or |ecture that government
counsel undertook to discover in ternms of nanmes,
and just let me read into the record that in
respect of the presentation on Novenmber 26, 2001,
which was in issue in discussion, there is no |ist

of attendees which can be found which would
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determ ne as to whet her any menbers of A- OCANADA
attended that presentation which dealt with Muslim
extrem smissues. However, at a follow up session
on December 17, 2001, at CSIS, which dealt with

m ddl e- eastern nanmes, at |east four menmbers of

A- OCANADA attended, and as far as -- there was
some di scussi on about presentations after and the
guestion related to presentations prior to

M. Arar's detention,

So that would conmplete the direct
exam nation of M. Cabana. | don't know whet her
M. Copel and or Ms Jackman will go first. |
assume they have left it to --

THE COMM SSI ONER: It is upto
them whoever would |like to go first.

MR. PAUL COPELAND: Il will go
first.

| would like to deal firstly,

M. Comm ssioner, before | start asking M. Cabana
some questions sonme aspects of my attenpts to get
the nost recently unredacted version of the
information to obtain the search warrant. It was
something | thought I would Iike to have before |
attenmpted to the cross-exam nation. | had sonme

di scussions with M. Cavalluzzo | ast week, | think
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on the third of August, asking for that and he
indicated to me, at |east at that time, that they
had one but it had not been filed yet and
suggested that | approach the |l awers for the
Otawa Citizen. | indicated to himthat | would
do that, then subsequently sent hima email
outlining what | got fromthat.

| m ght say that M. Reardon's
office on a prior occasion, just after the Ontario
Court of Appeal decision was handed down, had been
very cooperative and sent ne a bundle of materi al.
Andrew Kidd of his office had done that.

Unfortunately, |ast week, M. Kidd
was on holidays and | did a little bouncing around
in their office, spoke to his secretary who said
she would send me the nost recent version and
would | get it fromher was a copy of the search
warrant, which is of no value to me whatsoever.

| sent a email to M. Cavalluzzo
i ndicating that I would make some further efforts
to get that material but | asked himif he could
send me the nmost recent unredacted version of the
search warrant, and | m ght say he gave that to nme
today. | really have not had a chance to go

t hrough these. He has given nme a copy which is

StenoTran
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hi ghlighted in yellow to show what is recently
unr edact ed.

But | also said to himat that
time, and | have sent a email to himand | have
provided a copy to the reporter, | would Iike to
read a portion of it. | said to him

"It appears to me that via
the Ottawa Citizen and it's
reporter, James Gordon, the
RCMP and/or CSIS is seeking
to destroy ny client's and
Barb Jackman's client's
reputation by articles
appearing in the Citizen.
The nmost recent article was
in the Citizen on August 2,
2005.

For the purpose of
defending my client's
reputation, | need to see the
unr edacted version of the
information to obtain the
search warrant. Time and
probl ems getting past

nati onal security/crim nal
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intelligence confidentiality
claims make it useless for nme
to apply to justice Dorval
for release of that
information to obtain.
Comm ssi oner O Connor, |
bel i eve, has a nmuch cl earer
i dea of the national security
interests in play here, and |
am aski ng that you consi der
my request to see the
unr edacted version of the
information to obtain. | am
agreeable to terns being
pl aced on my access to that
docunment .

| believe if | see the
document, | may be able to
denonstrate to the inquiry
that there are legitimte
concerns about the conpetence
of the work done by CSIS
and/ or the RCMP and brandi ng
my client as a high-1level

al Qaeda, and providing that
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branding to Syrian and
mal aysi an officials. Some of
the material |I have seen...”
I will skip that part.
" Pl ease | et nme know as
soon as possi bl e whether |
can get access to the
information to obtain the
search warrant.”

And then | told himthat if | was
unabl e to get access to it | would be making the
request to you this morning. | indicated as well
that | was making the request both on nmy own
behal f and on behalf of Ms Jackman, or her client.

| m ght say that, in relation to
this inquiry, it is something | think that is
critical for me to see. | appreciate that so far
at least the matter is somewhere in the Federal
Court. Ms Jackman and | may try to make some
efforts to intervene there, but |I don't think
we'll get anything in a timely fashion. 1In
relation to the information | have fromnmy client,
that in questioning both in Malaysia and in Syri a,
he was i nformed that the Canadi ans descri bed him

is a high level al Qaeda person wanted by the
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Canadi an officials. At |east sone aspects of what
has come out here are not far off that.

It is very difficult obviously for
me to deal with any of that in any way wi t hout
knowi ng exactly what all egations are made. | make
t hat request to you | amnot wildly optimstic
t hat you are going to hand it over to me. | asked
M. Fothergill briefly before whether he would
make that available to me, and he said he would
email it to me, but | think that was a facetious
answer .

--- Laughter / Rires

MR. BAYNE: | asked that he send
it in a plain brown envel ope so they coul dn't
trace it.

--- Laughter / Rires

In any event, it would greatly
assi st both Ms Jackman and | to know what the
authorities have alleged in relation to my client.
As well, it would have assisted ne perhaps to have
an opportunity to go through the nost recent
unredacted version of the information to obtain.
My understanding from M. Cavalluzzo is that was
filed as Exhibit 179 on July 27. | m ght say

| ooki ng at appendix D, it says "Public Version,
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July 15 and 18, 2005"

| know the article that appeared
most recently in the Ottawa Citizen post-dates
that. | don't know whet her they have nore
mat eri al or not but, as | say, there is a great
concern on ny part of the slow | eaking of
information that appears to come from gover nment
sour ces.

| m ght say as well, in relation
to that, that both the Juliette O Neil articles,
originally -- and those relate to M. Arar not so
much to nmy client, they also happen to relate to
my client M. Harkat, there is some material that
came -- at |least the RCMP thinks it came fromthe
RCMP or from CSIS, but sonebody in the know who
went to Ms O Neil, there is some nore materi al
that came from Joy Mal bon at CTV that al so seens
to have been sourced from some government bureau.
It all appears to me to be part of this process of
bl ackening my client's reputation.

As well, | would just point out to
you that, in the original Law Union opening
subm ssions, we made reference to the use of the
media. | don't know whether | brought nore than

one copy of that material here. | think I
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probably --

THE COMM SSI ONER: | remenmber the
subm ssion, in general terns.

MR. PAUL COPELAND: | have a copy
if you want one. | made some general reference to
it and actually named a couple of reporters in
t hat context. So nmy request to you is to have
some opportunity of seeing that material if it is
possi bl e.

That, | think, finishes ny opening
subm ssions in regard to the cross-exam nati on of,
or getting to the cross-exam nation --

THE COMM SSI ONER: Let ne just
deal with it up to here, because | suspect | know
what i s going to happen. The parts that are
redacted in the most recently redacted part, they
are, | take it, all redacted for NSC cl ai ns?

MR. FOTHERGI LL: That's correct.
The version we currently have as an exhibit in
t hese proceedings is the one that was sanctioned
for public use by courts and ot her proceedi ngs.
For the purposes of our proceedi ngs here, we
continue to maintain a claimof National Security
Confidentiality for anything which hasn't been

di scl osed in those proceedings. | think the
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proper way to respond to M. Copel and's request is
to see it is as, In some ways, a request for you
to deal with this part of the NSC process when the
time comes and obviously we'll have to reconcile
that with the relatively narrow scope of your
mandat e versus the issues that are being dealt
with my the courts and ot her proceedings.

THE COMM SSI ONER: The bottom i ne
of that being that if the government as it is
asserts the claimat this point, the process we
have adopted here is | won't address it now. You
know t he theory behind that, you will end up in
t he Federal Court where you do not want to be at
this stage in any event, but that | will consider
it as part of my report writing exercise, along
with many other matters, as | see fit.

| would include reference to
material didn't thought wasn't subject to NSC and
was relevant to the mandate. That would be the
process.

MR. PAUL COPELAND: That process
unfortunately doesn't assist me in ny attenpts
to --

THE COMM SSI ONER: | agree, it

doesn't.
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MR. PAUL COPELAND: ~-- if it is
possi ble to show the quality of the work done by
CSI S and/ or the RCMP has not of the highest |evel.

What | propose to do in regard to
t he questioning of, or cross-exam nation of
M . Cabana, | have received from M. Cavalluzzo
this morning the |ist of questions that | had
provided in writing, in my rather scratchy
handwriting, to himl suppose a couple of weeks
ago. He has provided me with a |list that has some
checked-off questions that | gather are the ones
| "' mgoing be allowed to ask.

What | would like to do is, for
t he purpose of putting it on the public record, is
read the questions that | would Iike to ask, those
t hat can be answered, have them answered. And
had i ndicated to M. Cavalluzzo that those weren't
all the questions | wanted to ask because |
hadn't, at that point, read the transcript.

| have read the transcript. |
would like to go through it and try to ask some
ot her questions that come out of the testinmny of
M. Cabana and see where we go in relation to
whi ch of those | m ght get answer ed.

THE COMM SSI ONER: Wth the ones

StenoTran
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that -- the reason that questions won't be
answer ed, again, is because of NSC cl ai ns.

MR. PAUL COPELAND: | wunderstand
t hat .

THE COMM SSI ONER: I f you want to
file the questions you are welcome to read themif
you wi sh to.

MR. PAUL COPELAND: As |
understand it, at some point other -- | gather we
are not on the website today but CPAC is reporting
or broadcasting at | east some of this. | don't
know what parts get broadcast and what don't, but
my preference would be, for the public record if
not hing else, is that | actually put the
guestions --

THE COMM SSI ONER: The one thing |
can say, just before | speak to that is, |
spoke -- M. Cavalluzzo showed ne the Iist and we
went over it. We are of the view of those that
cannot be answered here, that the overwhel m ng
maj ority of the information sought has been
elicited in camera, so | think that states fairly
what we concl uded.

MR. PAUL COPELAND: M. Cavalluzzo

i ndicated that to me before we started this
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afternoon.

THE COVMM SSI ONER:  Sure. It wll
take a bit of tine.

MR. BAYNE: M. Comm ssioner, on
this issue | amsorry to interrupt ny friend. And
consi stent with your ruling June 27 about the
proposed cross-exam nation of M. Loeppky, | had
occasion to re-read that this norning. Wile
there are certain questions that are ticked off,
as my friend says, and while they may or may not,
in the mnd of the government, engage sufficient
nati onal security confidential issues that they
aren't objected to on that basis, | fail to see
how, given the mandate of this inquiry, any of
t hese questions engage the reputational interest,
whi ch was the test you i nmposed on the
cross-exam nation of M. Loeppky and you went
t hrough it question-by-question with my friend
Ms Jackman. And consistent with the approach you
took there, | don't see how these questi ons neet
that test, any of them

THE COMM SSI ONER: M. Copel and.

MR. PAUL COPELAND: Wel |
revi ewed your comments on standi ng, which are at

page 7751 of the first day's testinony of
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M. Cabana, which was June 29, 2005. 1'I|Il just
read what you said there.
“...1 nowrule ... that you
do have standi ng for purposes
of dealing with evidence that
relates to your client and
for purposes of addressing
evi dence that may adversely
affect your client's
reputation.”
THE COVMM SSI ONER: Ri ght.
MR. PAUL COPELAND: It seens to ne
t hat those questions are evidence that relates to
my client.
THE COMM SSI ONER: Actual ly we
numbered -- there are 26 questions here.
MR. PAUL COPELAND: | don't have
t he numbed version.
THE COMM SSI ONER: | just wanted
to put the nunbers in so | could further --
| mean, |1'd just as soon not, if
t he questions aren't going to be answered in
public, we can go through question by question,
and | can, | will wite a ruling. | ambusy with

a lot of things in this inquiry these days, | can
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assure you, but I have to deal with it in a formal
way.

It struck me, when | | ooked at the
guestions, that there m ght be the argument you
have raised, M. Bayne, about a nunber of them
|f they weren't going to be answered in public and
given the fact virtually all of them have been
answered in camera, | was hoping to avoid that
argument and having to make a ruling and sorting
out precisely what is relevant and what is not,

i nsofar as M. Copel and standing is concerned. |
was hoping to do a practical short circuit.

MR. BAYNE: | wasn't anticipating,
M. Comm ssioner, putting you in the position of
having to reserve and write a ruling. That isn't
the way you dealt with Ms Jackman's questions
proposed in cross-exam nation of M. Loeppky, you
made your decision on a question-by-question basis
from--

THE COMM SSI ONER: The difficulty
with some of these questions is that, actually,
the ruling in the relevance of sone of these
guestions -- | mean, some of themare difficult
and will depend on a bun much of information that

| have heard in camera that M. Copel and doesn't
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know about .

It struck me, when | | ooked at
them-- not all of them but sonme -- it gets
conplicated, even insofar as whether it engages
his client's interest.

MR. BAYNE: So you are hoping |
don't raise this argunment, to make your life
easi er.

THE COVMM SSI ONER: What | thought
is -- when | saw NSC claims, | thought this was a
way of short-circuiting all of this.

MR. CAVALLUZZO: Let me attenmpt to
assist, here. If my friend, M. Bayne, is raising
a fairness issue, the fairness issue related to
havi ng M. Cabana answer questions in public which
woul d be unfair to himin the sense he couldn't
give a total and conmpl ete answer because part of
t hat answer may relate to in camera evidence, what
M. Copel and i s suggesting here would not require
M. Cabana to answer anything. All he wants to do
isread in to the record the questions so there
woul d be no unfairness on M. Cabana.

MR. BAYNE: Perhaps | am not
maki ng myself clear. | have no objection if he

wants to read certain questions in and they are
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not allowed on a NSC basis. | am making a
different point, and that is, M. Cavalluzzo, of
the six or seven that you ticked off as not

nati onal security prohibited, on that as | | ooked
at them and then read your ruling which I gave on
a question-by-question basis they are the sanme

ki nds of questions that were asked of M. Loeppky
by Ms Jackman, each and everyone of which was
ruled by you, M. Comm ssioner not to bear, given
your mandate, on the reputational interest of some
ot her person, other than M. Arar.

| amsinply raising that, that
didn't any make that ruling, and it is not the
ot her ruling about fairness | amtal king about.

THE COMM SSI ONER: | nust say |
can't recall if Ms Jackman asked these specific
guestions and | rul ed.

MR. BAYNE: | don't want don't
unfair, my menory i s not photographic, but they
are of the same genus and they are actually in a
transcript, and M. Decarie had it this nmorning
and | happened to read it, not that | wasn't
payi ng attention to his subm ssions but while he
was maki ng subm ssions.

MS JACKMAN: | am not sure they

StenoTran
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are the same questions, Justice O Connor, but even
if they are | think the point is, that day, we
were all tired, | didn't push it, and it was done
very quickly. So, I think it is a different issue
than right now.

THE COVMM SSI ONER: Let's start
with the questions, and | can't remenber which
ones have not been objected to, and we'l | deal
with themon a one-by-one basis. | take it there
IS no objection when NSC is claimed.

MR. BAYNE: ( Nodding yes)

THE COMM SSI ONER: Let's read the
first question.

PREVI OUSLY SWORN: M CHEL CABANA
EXAM NATI ON

MR. PAUL COPELAND: First question
| would Iike to ask you, M. Cabana, which you are
not going to answer is: Did Canadian authorities,
CSI'S, the RCMP or others, provide information on
OCANADA or A- OCANADA suspects to Mal aysi an
officials in the fall of 2001 and early 2002? Was
a list of questions sent to those Mal aysi an
officials? If | can just put it inalittle bit
of context, the information | have fromny client

is he was questioned by Mal aysian officials about
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matters that came from Canadi an authorities.

And | gather | am not going to be
all owed to get an answer to that question. |Is
t hat correct.

THE COMM SSI ONER: That's correct.

MR. PAUL COPELAND: The next
guestion was: Did Canadi an authorities receive
information from Mal aysi an officials in Decenber
2001, January 2002, re A- OCANADA suspects? Did
Canadi an authorities indirectly send or receive
this material? And, again | ask that question in
regard to A- OCANADA suspect and particularly in
regard to M. Almal ki. Next question is: On
January 22, 2002, did RCMP or CSIS ask questions
of a person in Otawa as to whether that person
t hought an A- OCANADA suspect would go to Syria?
Was Erica Sheridan an RCVMP officer at that time?
To put that in context the information |I received
frommy client --

MR. FOTHERGI LL: Conm ssi oner,
bef ore M. Copel and continues, | do have sonme
concern putting on the record what M. Copeland is
instructed by his client, when there is no
reasonabl e expectation that client will come to

testify.

StenoTran



© 00 N oo o A~ W N P

N N NN NN R R R R R R R R R R
O N W N B O © 0 N O O A W N B O

9337

THE COMM SSI ONER: | agree.

MR. PAUL COPELAND: Next question:
In the winter/spring 2002 did RCMP directly or
indirectly notify Syrians of the possible arrival
of an A- OCANADA suspect in Syria, and the question
| amasking is inrelationto M. Almalki. |
gat her you are not going to be able to answer that
guestion on national security clainms. Was a |i st
of questions provided on Syrians -- that may well
be -- should have said, "provided to Syrians", |
am not sure which. That is another question you
won't have to answer.

In May 2002 or |ater did the RCWVP
and/or CSIS receive reports directly or indirectly
from Syrian officials re the interrogation of an
A- OCANADA suspect in Syria? And, again, that
relates to M. Al mal ki .

Was Anbassador Pillarella involved
intransit of those reports? Another question you
will not get to answer.

Were new questions sent to Syrians
in late May or early June 2002? Was anot her
report signed fromthe Syrians about that time?
Was anot her list of questions sent to Syrian

officials in late June or early July of 2002? And
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that isn't in the list of questions but that is
the date | was referring to.

Next question, which you will get
to answer: Were you aware of reports of human
ri ghts abuses during interrogation by Syrian
officials, at the time --

THE COMM SSI ONER: That will be a
guestion M. Bayne objects to as not being falling
within your standing, is that right?

MR. BAYNE: Yes, based on not
engaging a reputational interest. There was
not hing the officer said that damaged t he
reputation of M. EI Maati in this inquiry during
his evidence in chief.

THE COMM SSI ONER: | must say that
that technically is right. | really don't see any
harmin asking the question.

MR. BAYNE: M. Conmm ssioner,

have raised the issue -- | amnot strident about
this -- I will trust your judgment.
THE COMM SSI ONER: | think that's

fine. Go ahead, please. Can you answer the
guestion? It's nunber 11.
MR. CABANA: Actually, | believe,

if menory serves me right, | have already
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addressed this issue in the public testinmony.
Havi ng knowl edge, direct know edge of human rights
abuse by Syrian officials in their interrogation,
| did not have any direct know edge. | had
basically the sane knowl edge as the majority of
Canadi ans with respect to the fact that Syrian
authorities m ght not follow the same procedures,
and treat their incarcerated individuals the sanme
way as we do here in Canada. That | was aware of,
yes.

MR. PAUL COPELAND: |If | can ask a
subsequent one to that and | et everybody object:
You had, at sone point, received reports of

M. ElI Maati's claim of m streatnment by the

Syri ans.
--- Pause

El Maati .

THE COMM SSI ONER: No obj ecti on,
go ahead.

MR. CABANA: Yes sir, we did.

MR. PAUL COPELAND: And were you
concerned how Canadi ans woul d be treated by
Syrians while being asked questions provided
directly or indirectly by Canadi ans, and | have

t he RCWMP/ CSI S.
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MR. FOTHERGI LL: Conm ssioner, if
we can just confirmthat's being asked in the
hypot hetical -- if such questions were asked --
wi t hout confirm ng whether in fact they were.

MR. PAUL COPELAND: | don't get --
as long as it's being answered also -- because
obviously I don't get to have answers to whet her

the |ist of questions that was sent.

THE COMM SSI ONER: -- whether it
was sent, yes.

MR. CABANA: | amallowed to
answer .

THE COMM SSI ONER: Yes, you are.

MR. CABANA: \Whether, in a
situation like this -- actually, in every
situation, including normal, | would termthem as
normal crimnal investigations -- there is a

mul titude of concerns, as | aw enforcenment
officers, that we have to | ook at. And these
range or include the inpact of having Canadi ans
abroad being interviewed, impact on the -- first
of all, on our ability to discharge our mandate,
on the adm ssibility of any evidence that reaches
us or returns here to Canada, and, of course, the

i mpact on the treatnment of these very individuals
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t hat are incarcerated abroad.

So in order for us to make
decisions to go forward in crimna
i nvestigations, we have to bal ance all of this,
| ooki ng at the mandate, and | ooking at our role
here in Canada with respect to protecting the
Canadi an public.

MR. PAUL COPELAND: Il will try a
suppl ementary question to that. | am not
concerned about charter rights and some ot her
t hi ngs you tal ked about, applicability of the
Charter to questioning being done abroad, so on.
| am concerned about m streatment and torture, and
| wonder whether there was a concern about that in
relation to Canadi ans bei ng questi oned?

MR. CABANA: Any time, sir, that
we deal with foreign authorities there is always a
concern and, like I explained, it is a situation
for us to balance these concerns and try to
measure them but yes, to answer your question, of
course it is a concern.

MR. PAUL COPELAND: Specifically
inrelation to the Syrians as opposed to the other
189 countries or whatever there are nowin the

wor | d.
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MR. CABANA: Yes, sir.

MR. PAUL COPELAND: There was a
concern about how the Canadi ans woul d be treated
by the Syri ans.

MR. CABANA: Of course.

MR. PAUL COPELAND: In relation to
torture.

MR. CABANA: In relation to the
way they are treated while incarcerated while in
their custody. Yes, sir, that would include
torture.

MR. PAUL COPELAND: Did the RCWP
or other Canadi an authorities directly or
indirectly ask Syrian authorities not to rel ease
an A- OCANADA suspect and in particul ar
M. Al mal ki ?

MR. CABANA: Absolutely not, not
to my know edge, anyway.

MR. PAUL COPELAND: Next question
t hat you are not going to get to answer, although
| will come back to it when | start going through
the transcript. July 29, 2002, exhibit P-85, in
volume 3, tab 114 -- there are a couple of page
references -- a reference to the RCMP being in

contact with James Gould at DFAIT, ISI, regarding

StenoTran



© 00 N oo o A~ W N PP

N N NN NN R R R R R R R R R R
O N W N P O © 0 N O O A W N B O

9343

seeki ng access to somebody through consul ar
channel s in Damascus. WaAs that person

M. Almal ki? And | gather that is one of the
guestions you are not going to be allowed to
answer on a national security clainf

MR. CABANA: That's right.

MR. PAUL COPELAND: | might say,
sir, inrelation to that, when M. Pillarella
testified -- they don't actually specify the
person. | amsorry, | don't have the date on

this, starting at page 7132, M. Waldman is
cross-examning M. Pillarella, and he nmakes
reference at that point to Exhibit 138 and there
is a discussion at that point about whether or not
t he RCMP woul d have direct access to -- and
M. Pillarella says this has nothing to do with
M. Arar. And then there is a reference -- so
t here was anot her person the RCMP had asked to
see, and Khalil, which is General Khalil, seenmed
to be disposed in having that person interviewed
by t he RCMP.

| must say, that having been on
the record, and as | understand it -- actually, at
page 7144, M. Wal dman says:

"...1t doesn't really matter.
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We know his name, it's on the
record, M. AlmalKki."

So the issue of the RCMP havi ng
sought to gain access to M. Almal ki in custody
seens to me is on the public record now. It seens
to me that | should be entitled to have an answer
to that question, that the national security claim
seens to be gone in relation to that aspect.

THE COMM SSI ONER: That may or may
not be but the process, as you know, is if the
government is asserting the claim--

MR. PAUL COPELAND: Even though it
has been somewhere el se revealed that it is
M. Al mal ki ?

THE COMM SSI ONER: | am not sure
that you followed by ruling in the subsequent
chal l enge, but I'mnot sure that public disclosure
is viewed by sonme as being an absol ute answer.

MR. PAUL COPELAND: | obviously
have not foll owed that aspect of the inquiry
particularly carefully.

MR. FOTHERGI LL: Just on that
point, | amnot prepared to say that is
necessarily a conclusive disclosure on this

subj ect .
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THE COVMM SSI ONER: Ri ght ..

MR. PAUL COPELAND: The next
gquestion, actually, has an incorrect date in it,
it should be January 13, 2003.

THE COVMM SSI ONER:  Okay.

MR. PAUL COPELAND: The question
reads: On January 13, 2003, Ronme |iaison officer
Fiorido was in Damascus. Was he there any way
related to M. Almalki? Did he directly or
indirectly provide informati on or questions re
Almal ki to the Syrians?

And that is, again, a question
that there is national security claim The next
guestion which you will perhaps get to answer, at
| east there isn't a national security claim Did
anyone in the RCMP up to that time discuss the
i ssue how Syrians m ght conduct interrogati ons and
whet her torture m ght be used? That is up to
January 13, 2002.

MR. CABANA: Again, | believe that
during my public testinony | have clearly
testified to the possi ble use of torture was
al ways subject to discussion, and of consideration
in any step of our investigation.

MR. PAUL COPELAND: WAs it
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di scussed specifically in relation to Syria is
opposed to a broad, general context?

MR. CABANA: Yes, sir, it was.

MR. PAUL COPELAND: When it was
di scussed, did anybody tal k about the Syrians
human rights record as reported by Amesty, as
reported by the US State Department and a nunber
of ot her organizations.

MR. CABANA: \Whether it was
di scussed in the context of Amesty reports or any
ot her kind of reports, | don't -- | have no
recollection of that. But | can confirmthat it
was di scussed just as general know edge of the
fact that that was a possibility.

MR. PAUL COPELAND: Discussed as a
possibility. Did anybody discuss trying to do
sonmet hing that prevented or dissuaded Syrians from
t he use of torture?

MR. FOTHERGI LL: Conm ssi oner,
that seenms to inmplicitly suggest that questions
were actually submtted and, as M. Copel and
knows, that is subject to a claimof NSC.

THE COVMM SSI ONER: Ri ght.

MR. PAUL COPELAND: | will ask the

next question. Were the RCMP happy that, by the
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Syrians, there was an opportunity to question an
A- OCANADA suspect ?

MR. CABANA: No, absol utely not.
OQur preference would have been to be able to
interview these individuals ourselves. Like |
explained a little bit earlier, there is always a
i ssue of adm ssibility of the information that
reaches us fromthese foreign jurisdictions. So
of course our preference would have been to be
able to speak to them oursel ves.

MR. PAUL COPELAND: In relation to
M. Almal ki, correct me if | amwong, there had
al ready been an attenpt made to interview him

MR. FOTHERGI LL: Specify, is that
in Canada?

MR. PAUL COPELAND: I n Canada.

MR. FOTHERG LL: Thank you.

MR. PAUL COPELAND: M. Al mal ki
arrived and is detained in Syria in May of 2002, |
think I amcorrect?

MR. CABANA: Yes.

MR. PAUL COPELAND: And there had
been an attenpts made to interview himbefore
t hat ?

MR. CABANA: Not to my know edge,
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Sir.

MR. PAUL COPELAND: Prior to the
time that CSIS officials went to Damascus, and |
think that is Novenmber 2002 -- sonebody can
correct me if I"'mwrong -- did they informDFAIT
officials who were working to secure the rel ease
of the two Canadi ans then in custody in Syria?

Do you know anyt hi ng about that?

MR. CABANA: Yes, sir, actually I
do.

MR. PAUL COPELAND: Let me read
the rest of the question, that puts it in sone
context. |t says:

"(Pardy sends emai |l about
this October 28 and 30,
2002)..."

The question goes on after the

brackets:
"WAs issue discussed at the
meeting of ISI, CSIS, RCM
and Pillarella on
November 11, 2002"

MR. CABANA: Actually, the meeting

was not November 11, it was discussed at the

meeting of November 6, 2002, if | remenber
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correctly.

MR. PAUL COPELAND: Aside fromthe
date of the meeting, was there sonme discussion
about -- so there is a general meeting that
includes CSI'S, the RCMP, |SI, and
Ambassador Pillarella on November 6, and there is
some di scussion about CSIS officials going to
Damascus.

MR. CABANA: Yes. Actually, the
decision for CSIS officials to travel to Damascus
was based on results of the neeting of November 6.

MR. PAUL COPELAND: And do you
know whet her or not information was sent to DFAIT
about those officials going.

MR. CABANA: The neeting was held
at DFAIT with DFAIT representatives.

MR. PAUL COPELAND: The next
guestion was -- let me ask this question, and we
can get it out if need be, that M. Pardy -- |I'm
sorry, M. Pardy's email predates that meeting, so
| won't ask the subsequent questi on.

Here's anot her question you don't
have to answer, on national security grounds:

After Fiorido was in Damascus

January 13 2003, did RCMP shortly after that
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receive another report from Syrians, directly or
indirectly, re the results of A-OCANADA suspect

t hat occurred within days of January 13, 2003?
"1l tell you, the A- OCANADA suspect |I'mreferring
tois M. Al mlki.

And you don't get to answer t hat
one.

When providing information to
Ameri cans, Syrians and Mal aysi a about A- OCANADA
suspects, did the RCMP enphasi ze that no charges
had been | aid and that there was, at that time, no
basis to | ay any charges. And again, | gather
that is another matter in which national security
clainms have been made, so you don't get to answer
it.

This one you do get to answer --
or perhaps get to answer: On what date did the
RCMP | earn of M. EI Maati's all egations of
torture by the Syrians? Did that inpact on how
RCMP and ot her Canadi ans dealt with the Syrians?

MR. CABANA: |'mnot aware of the
exact date that the RCMP as an entity | earned of
the allegations that M. ElI Maati had been
tortured. | believe it was in August 2002,

somewhere around there, but the exact date | am
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not famliar with it.

Whet her it i mpacted on how -- well
| can only speak, of course, for the RCMP --
whet her it i mpacted on how we dealt with
Syrians -- first of all, we didn't deal with
Syrians. Throughout ny stay on that project, |
have never had any dealings with the Syri ans.

MR. PAUL COPELAND: Well, the
Li ai son Of ficer went to Damascus.

MR. CABANA: | nyself did not deal
with the Syrians. Whether it changed our
approach? It required us, as in any case, to have
a look at the informati on that was reaching us,

t hat was com ng back, and making an effort to try
to corroborate as many points as possible with
respect to the statements that were alleged to
have been obtained fromthese individuals, and
that's exactly what we did, and we satisfied

our sel ves.

MR. PAUL COPELAND: Well the
guestion was: Did that inmpact on how the RCMP and
ot her Canadi ans dealt with the Syrians, M. El
Maati's all egations of torture.

MR. CABANA: | can't testify as

far as whether it inpacted on how M. Fiorido, if
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he dealt with the Syrians, how it inmpacted the
relationship he will with them because |I'm not
aware of that. | can only speak for the inpact it
had on the way | dealt with the information | was
bei ng provided.

MR. PAUL COPELAND: | will read
you some ot her questions that you're not going to
get to answer, and one of themreally flows out of
t hat .

Was nore information sent to the
Syrians after that tinme?

--- Pause

MR. PAUL COPELAND: | have just
received a note and perhaps | mght try and ask
this question: You eventually become aware of
M. Arar's clainms of torture by the Syrians.

MR. CABANA: | was no | onger
attached to this investigation by the time these
al |l egations --

MR. PAUL COPELAND: So even if |
were allowed to ask the question you couldn't tell
me whet her or not that affected how the RCVP dealt
with the Syrians.

MR. CABANA: No, sir.

MR. PAUL COPELAND: Questions you
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won't get to answer: WAs nore information sent to
the Syrians after you |l earned of, | guess August
of 2002, M. ElI Maati's allegations of torture,
and there are four more questions that you won't
get to answer. The information to obtain says
t hat conpact disks full of docunments recovered
fromwalls, rafters, et cetera, in which city did
they rip open walls? 1Is it accurate that in
OCttawa no walls were ripped open? Your notes at
page 40 read:
"July 16, 2002, Covey advi ses
that, in his view .."

-- blank --

... will never be returning
to Canada."

Does "bl ank" refer to M. Al mal ki ?

Di d you ask Covey the basis for
t hat belief?

Again, that's a question you won't
have to answer, national security claims.

Did the RCMP directly or
indirectly receive reports of interrogations of an
A- OCANADA suspect in Syria that took place in
early Oct ober 2002, when M. Arar was being

interrogated in New York? And | should say that
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t he A- OCANADA suspect is M. Almal ki, that I'm
asking about. Did the RCMP sends materials to the
Syrians at that time or are you aware of Americans
sending information to Syria at that time?

At page 54 of your notes -- |I'm
sorry, | don't have page 54 before nme -- the
guestion | have here is: MWhat information did you
give to M. Gould re M. Almalki? Did you say
charges laid or contenplated? Again that's not a
guestion you are going to get to answer.

Page 61 of your notes reference to
Decenber 12, 2002, was a |ist of questions
provided to the Rome |iaison officer re
M. Almal ki. And that conpletes the |ist of
guestions that | had provided in advance. Wth

your i ndul gence, M. Comm ssioner, if | could nake

my way through -- | amsorry |I have not prepared
this in a thorough fashion -- the transcript of
M. Cabana's testimony. | amonly going to be

referring to the first volume of that.

| take it during your time as the
head of the project A-OCANADA you had not, up to
t hat point, and even during that, you did not have
any training in national security investigations.

MR. CABANA: No, sir, | did not.
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MR. PAUL COPELAND: And your
expertise, | gather, nmost recently before that was
sort of financial transactions?

MR. CABANA: Cri m nal
i nvestigations.

MR. PAUL COPELAND: As |
under st ood your testimny you were | ooking at two,
mai nly two things, one to prevent some form of
attack on Canada and, specifically, |ooking at
financial transactions is they mght relate to
terrorism at |east in the A- OCANADA
i nvestigation.

MR. CABANA: No, sir, | believe it
went beyond that.

MR. PAUL COPELAND: | take it you
may not be allowed to answer this question:

M. Cavalluzzo refers to page 7768, in the nonth
of Septenmber 11, CSIS transferred to the RCMP
primary responsibility for investigations they had
been doi ng which they thought m ght have some
warrant crimnal investigations. | don't know
whet her he gets to answer that or not.

THE COMM SSI ONER: | think he can
answer that. That has come out before, | think.

MR. CABANA: Yes, sir, that's
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correct.

MR. PAUL COPELAND: So far as you
know, did you receive the conplete CSIS files?

MR. FOTHERG LL: | don't think we
can get into this area .

THE COMM SSI ONER:  No.

MR. PAUL COPELAND: One of the
targets of your investigation was ny client
M. Almal ki, and that's page 7774, M. Cavalluzzo
sets that out.

THE COMM SSI ONER: | think he can.

MR. CABANA: Yes, sir, M. Al malKki
was the main target of our investigation.

MR. PAUL COPELAND: The main
target?

MR. CABANA: The main target.

MR. PAUL COPELAND: At page 7785
you tal ked about this investigation being an open
book investigation. You were working closely in
partnership with domestic and foreign agenci es.
M. Caval luzzo asked you to name those agenci es.
M. Fothergill objected to that. | amgoing to ask
t he question and before you answer wait until
M. Fothergill gets on is feet.

THE COMM SSI ONER: Wait to see if
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M. Fothergill gets up and changes his m nd?
MR. PAUL COPELAND: | don't want
himto name all the foreign agencies, | just

wanted to know whether it was Syri a.

MR. FOTHERGI LL: | think he can
answer that. | think we made it clear the
partnership did not extend beyond Canadi an and
Ameri can agenci es.

THE COMM SSI ONER: Yes, so0 you can
answer that question.

MR. CABANA: | can?

THE COMM SSI ONER: The question
specific, did it include Syria?

MR. CABANA: No, it did not, sir.

MR. PAUL COPELAND: | wll ask
t his questi on again whether you get to answer it:
Your testimny was that caveats were down
t hroughout this period?

MR. CABANA: Yes, sir, it was.

MR. PAUL COPELAND: There is been
some further evidence -- | don't know whet her you
have dealt with this in canera -- there is been
some further evidence fromone of your superiors
t hat caveats weren't down.

MR. CABANA: It would appear so,
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yes, sir.

MR. PAUL COPELAND: Were you
surprised to hear that?

MR. CABANA: Very nuch so.

MR. PAUL COPELAND: Sorry, | don't
remenber his rank, was M. Loeppky part of the
meetings you went to?

MR. CABANA: Deputy Conm ssioner
Loeppky attended, | believe, one of our meetings.

MR. PAUL COPELAND: At page 7824,
you testified:

“... the main focus of our
i nvestigation dealt with a
very strong international
financial conponent.”

That's correct?

MR. CABANA: That's correct, sir.

MR. PAUL COPELAND: M. Al mal ki
was part of that financial conponent?

MR. CABANA: He was at the centre
of it, sir.

MR. PAUL COPELAND: Wait and see
what ki nd of objection you get to this: Did that
relate to M. Almal ki selling communications

equi pment to the government of Paki stan.
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MR. FOTHERGI LL: Yes, | do object.

MR. PAUL COPELAND: | take it, on
nati onal security grounds?

MR. FOTHERGI LL: Yes.

MR. PAUL COPELAND: Page 7867, you
tal k about conversations with M. Couture about
t he prospect of sharing information with the
Syrians authorities to further the investigation.

MR. CABANA: | don't have the
transcript in front of me, sir. These
conversations did take place, | believe that was
on July 10, if menory serves nme right. July 10,
2002.

MR. PAUL COPELAND: | appreciate
you don't have the transcript in front of you. On
page 7868, you are reading froma redacted text.
There is a portion there that says:

"M . Covey advised that in
his view ... will never be
returning to Canada. We
subsequent|y discussed
protocol of sharing project
info with Syrians to

reci procate. "

THE COMM SSI ONER: That was in

StenoTran



© 00 N oo o A~ W N PP

N N NN NN R R R R R R R R R R
O N W N P O © 0 N O O A W N B O

9360

your questions actually. |In your earlier
guestions, | think.
MR. PAUL COPELAND: My question at
this point is -- well, et me just --
--- Pause
MR. PAUL COPELAND: Okay, thanks.
--- Pause
MR. PAUL COPELAND: This may be
covered in another question as well, but at page
7884, at the top of the page, part of your answer
I'S:
"... some of this
i nformation, including hard
drives, some of them were
hi dden in rafters and in
wal | s."
The question | wanted to ask was:
Did that relate to M. Almal ki's home or
residence.
MR. FOTHERGI LL: | object to that
guestion on NSC grounds.
MR. PAUL COPELAND: Page 7907, you
t al ked about the sharing of the -- in
approximately April 2002 -- sharing of databases

with the Ameri cans and providing the Americans
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with three conpact disks.

Again, wait for M. Fothergill:
Am | correct that information in regard to
M. Al mal ki was part of that information shared
with the Americans.

MR. FOTHERGI LL: All he can do is
confirm what he has previously which is the search
results were shared.

MR. PAUL COPELAND: And answeri ng
whet her Mr. Al mal ki was part of that is a national
security clain? The main target of the
i nvestigation?

MR. FOTHERGI LL: My instructions
there is an NSC claimwith respect to all of the
pl aces where the searches were executed, for the
pur poses of this proceeding.

MR. PAUL COPELAND: All right, |
will ask it nore generally. As part of the
dat abase that was shared with the Americans, was
there information in relation to M. Al mal ki ?

MR. FOTHERGI LL: Sanme obj ection
M. Comm ssioner. He can't confirm anything nore
t han he al ready has.

THE COMM SSI ONER:  Okay.

MR. PAUL COPELAND: The
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information shared with the Americans, did it
include the information to obtain the search
warrant ?

MR. FOTHERGI LL: My instructions
are to assert an NSC claimwith respect to that.

MR. PAUL COPELAND: At page 7910,
you sai d:

"l should al so point out, and
| think it is inmportant to
note that the sharing was not
inrelation to M. Arar, it
was in the context of the

i nvestigation of the targets
we were | ooking at at that
time. "

Did that include M. Al mal ki ?

MR. FOTHERG LL: Comm ssi oner,
there is al so a mandate question at issue here.
This is, it seens to me, not sonething that was
fairly raised by witness' exam nation-in-chief.
don't think M. Copeland's client's reputation
really has been enhanced by this |ine of
gquestioning if I can put it that way. And we try
not to assert National Security Confidentiality

excessi vely but when we get into an area which
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doesn't obviously further your mandate, | have to
take a strong position on this. | don't think it
i's an appropriate ground of questioning, So |
object to it on NSC grounds.

THE COMM SSI ONER:  Okay.

MR. PAUL COPELAND: | hear two
different objections there.

MR. FOTHERGI LL: There are two.

THE COMM SSIONER: | think the
comment | can make is that | am and counsel by
not objecting, are being generous with respect to
t he breadth of the exam nation that you are grant
of standing should permt. 1In any event, there is
an NSC claimwi th respect to that.

MR. PAUL COPELAND: Page 7915,
there is reference toward the bottom of that page
t hat one of the presentations of sharing of
i nformati on was conducted in the United States.
My note indicates, at |east, that that US

presentati on was done on the 31st of May, 2002.

First of all, were you involved in the
presentation -- | don't even really need to know
t hat, but what | am curious about, in relation --

assumng | amcorrect that there was a

presentation done in the United States in May of
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2002, were you aware that M. Al mal ki was detai ned
in Syria by that point.

THE COMM SSI ONER: Go ahead.

MR. CABANA: | amtrying to
remenber. Actually, | don't believe | can answer
t hat because | have no idea.

MR. PAUL COPELAND: Page 7920
there is a discussion about a |ist of questions
t hat were sent to the Americans at the time
M. Arar was in custody in New York. At the
bottom of the page, you said:

"1 would assune it woul d be

t he project managers that
made t he decision to send the
guestions."

-- going over to the next page --

"Questions were not in
relation to M. Arar per se.
Agai n, the questions were in
relation to the target, the
mai n target of our

i nvestigation, and the
relationship M. Arar had
with that person.”

Later on the page you say that was
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M. Almal ki. M question is: Do you know whet her
the Ameri cans gave that |ist of questions to the
Syrians?

MR. FOTHERGI LL: | think one of
the objections | have to make is that if he has to
draw on foreign intelligence in order to answer
t he question, he can't.

THE COMM SSI ONER: First of all, |
think it is proper, within the grant of standing,
to come back to what | said before. Your
objection is if you have to draw upon intelligence
received froma foreign country in order to answer
t he question you ought not answer the question.

MR. FOTHERGI LL: Actually,

Comm ssioner, as | reflect on it -- forgive nme for
stammering a bit, because | have not had prior
knowl edge of this. | did ask for sonme prior

noti ce of questions to make sure | had cl ear
instructions.

It occurs to me that, in fact, he
can neither confirmnor deny because if he gives
you the answer that he must draw on foreign
intelligence in order to answer the question he
has effectively answered it, so it is one of these

he sinply cannot answer.
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THE COMM SSI ONER: You cl ai m NSC

because - -

MR. FOTHERGI LL: Yes.
--- Pause

MR. PAUL COPELAND: | am getting
close to the end you will be happy to know.

THE COVMM SSI ONER:  Okay
MR. PAUL COPELAND: Starting at
page 8006, There is some di scussion about -- |
have to find out who is the witer of the
particul ar document -- some conversation about, as
we go on fromthere, about a newly redacted
version, tal ks about:
"...the witer advised we
have intelligence/evidence
t hat we woul d be prepared to
share with Syrian authorities
if they felt it could be of
assi stance to their
investigation. This is in
light of the sharing of their
sharing info with us in
past."
So far as you were aware had there

been past sharing of information with the Syrians
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inregard to nmy client?
MR. FOTHERGI LL: | woul d object to
t hat questi on comm ssioner.
THE COMM SSI ONER:  Yes.
MR. PAUL COPELAND: Page 8013,
M. Caval luzzo asked you a questi on:
"To your knowl edge did the
RCMP ever, in fact, give
information to the Syrian
authorities through DFAIT
about M. Arar?"
Your answer was":
"l don't believe so. Not at
the time | left the project.”
Do you know whet her the RCMP gave
information to the Syrians about M. Al mal ki ?
MR. FOTHERGI LL: | object to that
guestion as well, sir.
MR. PAUL COPELAND: To your
knowl edge -- | am at page 8049, there is sone
di scussion about a CSIS visit to Syria in about
| at e Novenmber, November 18, 2002 -- did the RCWP
get a report fromthe CSIS people in relation to
M. Al mal ki ?
MR. FOTHERGI LL: Obj ecti on,
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Conm ssi oner .

MR. PAUL COPELAND: Page 8054,
there are questions asked about RCMP sendi ng
anyone to Syria to interview M. Arar. Do you
know whet her the RCMP sent anyone to Syria to
interview M. Al mal ki ?

MR. FOTHERGI LL: Obj ecti on,
Conm ssi oner .

MR. PAUL COPELAND: Page 8055,
there i s some discussion, an answer you give about
the liaison officer in Rome. | will read the
portion:

"Contacted LO Rome who
advised writer..."

-- I"mnot sure who I know who the
writer is --

"...he will be travelling to
Syria very shortly. He

advi sed that, fromis

di scussions with ... he feels
our best approach at this
stage woul d be to share a
list of questions with Syrian
authorities.”

Did that relate to M. Al mal ki ?
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MR. FOTHERG LL: | object,
comm Ssi oner .

MR. PAUL COPELAND: Are you
aware, sir, or famliar with the term "conspi cuous
surveillance"?

MR. CABANA: Yes, sir.

MR. PAUL COPELAND: What do you
understand that termto be?

MR. CABANA: In what context, sir?

MR. PAUL COPELAND: Il will give
you a variety of contexts. The context, |
remenber it fromthe McDonal d Conm ssion Report
was a neeting in a farmin Quebec where they
surround -- and it has to be RCMP security service
surroundi ng the farmhouse with officers to make
everybody i nside aware they were under
surveillance.

MR. CABANA: Yes.

MR. PAUL COPELAND: You are
fam liar with it in that context, the ternf

MR. CABANA: Yes.

MR. PAUL COPELAND: And in
relation to RCMP surveillance of M. Al mal ki, was
conspi cuous surveillance done.

MR. FOTHERGI LL: First of all, we
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don't confirmor deny that certain individuals
wer e under surveillance at particular times, so
there is an NSC obj ecti on and, again, we seemto
be broadening the mandate of this inquiry into an
exam nation of the actions of Canadian officials
inrelation to a person other than M. Arar.

THE COVMM SSI ONER: That woul d not
inform at least as | see it, my findings with
respect to M. Arar.

MR. PAUL COPELAND: | have,

t hi nk, one final sort of broad question. | will

| ay out a preanble of it and ask you the question.
My understanding in relation to this is that there
was a two- or three-year investigation done by
CSI S which probably included surveillance and wire
taps, that in the fall of 2001, A- OCANADA took
over or inherited the results of that

i nvestigation from CSI S.

Again in relation to my client,
that | presume that the investigation involved
surveillance, wire taps, information from
informants, information from other agencies, of
ot her countries, including the United States, that
a search warrant was executed in January of 2002,

seven search warrants executed in 2002, and in the
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final result, there have been no charges laid
against my client and there are no charges |aid
agai nst anyone in relation to that investigation
to your know edge?

MR. FOTHERGI LL: If the question
is only the I ast sentence which was the question,
and if the witness has not been asked to confirm
M . Copel and ot her assertions, then he can answer.

MR. PAUL COPELAND: 1|'m not asking
himto confirmny other assertions, although
make the assertions very strongly.

MR. CABANA: VWhat is the question,
sir?

MR. PAUL COPELAND: No charges
have been | aid against M. Al mal ki and no charges
| ai d agai nst any other person in relation to the
i nvestigation done by A- OCANADA?

MR. CABANA: Not yet, sir.

MR. PAUL COPELAND: Are charges
cont enpl at ed?

MR. FOTHERG LL: He can't answer
t hat, Conm ssioner.

MR. PAUL COPELAND: | have no
further questions.

THE COMM SSI ONER: Ms Jackman.
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EXAM NATI ON

MS JACKMAN: M. Fothergill can
stand up if there is a problem | expect he wll
You do not need to explainit, M. Fothergill,
just say "NSC' and that's fine.

MR. FOTHERGI LL: I will. 1
appreciate it.

MS JACKMAN: | just want to
confirm in terms of my understandi ng your
testinony and some of the others that | had a
chance to review, as | understand it M. Arar was
one of the subjects of interest, he wasn't really
a target. M. Almal ki was the main target, and |
amnot quite clear, what was M. El Maati? Was he
a target, a person of interest, a subject of
investigation...?

THE COMM SSI ONER: Sorry, this is
at the time of the transfer?

MS JACKMAN: Back when M. Arar
was - -

THE COMM SSI ONER: Back when the
A- OCANADA i nvestigation began.

MS JACKMAN: Yes.

MR. CABANA: Am | allowed to

answer ?
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MR. FOTHERGI LL: He can offer a
characterization. | think it is onit is record
already. | don't think we can get into much
detail here.

MR. CABANA: | amsorry.

THE COMM SSI ONER: You can give a
characterization of what M. El Maati was, in
general terms, is what M. Fothergill indicated.

MR. CABANA: During the fall of
2001, M. El Maati become a subject target of our
i nvestigation.

MS JACKMAN: Not the main one, but
one of them

MR. CABANA: One of the main
targets.

MS JACKMAN: One of the main
targets.

MR. CABANA: Yes.

MS JACKMAN: So now M. Almal ki is
not al one?

MR. CABANA: M. Almal ki is not
al one.

MS JACKMAN: And was his brother
al so considered a main target.

MR. FOTHERGI LL: That will be NSC.
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MS JACKMAN: At any point fromthe
fall 2001, through his entire, | guess, detention,
did he switch or did he remain one of the main
targets?

MR. FOTHERG LL: | think the tinme
frame i ntroduces a new el ement, so out of an
abundance of caution, | will object on NSC
grounds. | also want to specify that the only
reason | amnot ordinarily objecting about the
identification of M. El Maati is because his nanme
has been disclosed in other fora. But | think, as
| said earlier in the proceedings, we think it's
unfortunate -- frankly that these targets have
been identified and I think, although no doubt
their counsel are in the best position to nake
this assessment, it doesn't enhance their
reputations to keep reinforcing this fact and
don't think it is important for your mandate,
frankly.

THE COMM SSI ONER: I n fairness,
you make the point their counsel is in the best
position to judge what is in their best interests.
Their names have been mentioned during the course
of the public evidence here, in context of this

investigation, so they can fairly ask questions
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that relate to that, that there's not an NSC
claim

MR. FOTHERGI LL: In that case,
Conm ssioner there is an NSC cl ai m whet her t hat
characterization change and, if so, at what time.

THE COMM SSI ONER:  Yes,
under st and t hat .

MS JACKMAN: Exhibit 171 is a fax
message fromthe Canadi an embassy. | think it's
fromthe liaison officer in Rome. Init, it
i ndi cates, January 2, 2002:

"...received a call from

Ambassador Pillarella from

Damascus. He advices that
has received

i nformation..."

-- and that we should not concern
ourselves with this case because he is a Syrian.

| take it that that is
M. EIl Maati because, as far as | understand, he
is the only one detained at that point in Syria.
Did we have this already? It sort of rings a bel
now.

MR. FOTHERGI LL: Yes, and |

declined to confirmwhether in fact the individual
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whose nanme is redacted here was EIl Maati or
anot her person of interest.

MS JACKMAN: So if | can -- and
M. Fothergill can stand again if he feels it is a
concern.

| want to ask you, did it surprise
you that an anbassador would say we don't need to
concern ourselves with this case, even though the
person is a Canadian citizen, because they are
also Syrian? That's the way | amreading it. May
be | amm sreading it.

MR. CABANA: | don't believe
that's the way it reads.

Can | can have a few seconds to
read this.

THE COMM SSI ONER: Sure, take your
time to read this.

MR. CABANA: Unfortunately, |
believe it is the redaction that attributes these
comments to M. Pillarella. | don't think that's
t he case.

MS JACKMAN: Sonebody seems to not
be concerned about this Canadian citizen because
this person was a Syrian. May be it wasn't

Anmbassador Pillarella, but somebody was.
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MR. CABANA: | believe it was the
Syri ans.

MR. FOTHERGI LL: It cannot be
M. Pillarella, because --

MS JACKMAN: You are saying the
Syrians are saying "don't concern yourself". |
just wanted to clarify.

THE COMM SSI ONER: Thank you.

MS JACKMAN: Why don't | do
this: M. Copel and has asked you a number of
guestions about sharing information and if you
received information relating to M. Almalki. And
rather than ny repeating all those questions, just
take it as a given that you are asked in relation
to M. EIl Maati and M. Fothergill can say NSC and
that's done with, right?

MR. FOTHERGI LL: That's correct.

MS JACKMAN: | want to clarify,

t hough, in respect of the sharing of information,
when you say the RCMP did not share, they may have
had di scussions, but there is nothing on this
record that shows they shared. You are not
speaking for the Canadi an governnment as a whol e,
just for the RCMP, is that right?

MR. CABANA: | have no know edge
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of what ot her Canadi an agenci es have done. |
cannot speak to them

MS JACKMAN: That's true in
respect of CSIS as well, you don't know what they
did or didn't do?

MR. CABANA: No, ma'am even
within the RCMP, | don't pretend to have control
of the RCMP as an entity.

MS JACKMAN: So, in fact, CSIS may
have sent all the same information you got
directly to the Syrians and you won't necessarily
know about it?

MR. CABANA: It is a possibility.

MS JACKMAN: | wanted to clarify
[imts on use with respect to information
received.

We know that you testified that
you did get evidence from Syria in the past.

| don't think I need to give you
t he page nunbers. | can, if you have any concerns
about it. That wasn't a common practice. That's
what | took fromyour evidence.

And al so with respect to M. Arar
at | east you were concerned the information you

received was too general fromthe Syri ans.
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So we know there was sone
information received fromthe Syri ans.

| just want to be clear, if you
had received information concerning M. El Maati,
you had indicated there was a concern about use in
a court.

Woul d that concern extend to a
warrant, to an affidavit to support a warrant for
a search?

MR. CABANA: Yes, actually it
woul d.

MS JACKMAN: You woul d not use
i nformation obtained under torture from anot her
country?

MR. CABANA: No. That is not what
| am suggesting. | amsuggesting it would be a
concern to us and we would try to validate or
corroborate as nuch of the informati on as we could
and that's exactly what we did.

MS JACKMAN: And that is true
with respect to M. ElI Maati. You are not going
to answer that, right.

MR. CABANA: | am not sure whet her
| am al |l owed or not.

MR. FOTHERGI LL: There seens to be
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a buried premse that information was in fact
obtained. I think the witness can and has answered
as a matter of policy and as a general
proposition, whether information obtained froma
country with a questionable human rights record
coul d be used in support of a search warrant.

MS JACKMAN: As | understand --
| et me just ask a further question of
clarification because | ama little dense on this:
it would have to be corroborated -- would the
information go in with the coll aboration?

MR. CABANA: Well, what would
normal ly -- and here we are speaking -- | gather
hypot hetically --

THE COMM SSI ONER: I n general
terms and not specific?

MR. CABANA: I n general ternms what
woul d happen is that the information that reaches
us woul d be analyzed -- as many as the points
contained in this informati on, would be -- there
woul d be an attenpt to try to corroborate that.

The informati on would be included
in the information to obtain and, as well, as the
source of that information, and the issue that's

attached to it -- so if there was an i ssue of
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torture, we would make sure that the judicials are
aware of the existence of that possibility. And
you are absolutely right, the corroborating points
woul d al so be included.

MS JACKMAN: You probably cannot
answer this -- | know from what your testinony
that it appeared that you did want whatever
information M. Arar was going to give the
Ameri cans or may give the Syrians. | amassum ng
t hat was probably the case with M. EIl Maati as
wel | .

MR. CABANA: Ma'am again, in
general terms, we were interested in getting --

MS JACKMAN: Anyt hi ng?

MR. CABANA: -- any information
t hat woul d hel p us protect the Canadi an public.

MS JACKMAN: Let me ask you if
it's reasonable for someone to perceive --

M. ElI Maati hinmself to perceive this or for
others to perceive this, that in November of 2001,
when he |l eft Canada for his wedding in Syria, you
didn't have reasonabl e and probabl e grounds at
that point to lay a crim nal charge agai nst hinP?

MR. FOTHERGI LL: Conm ssi oner,

beyond characterising himas has been done, we
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woul d object to any further particularization of
t he case against M. ElI Maati.

MS JACKMAN: Okay. Well, no
charges were |l aid against M. ElI Maati in Novenber
of 20017

MR. CABANA: Not to my know edge,
no.

MS JACKMAN: Do you think a
reasonabl e person -- because M. El Maati says
that the Syrians and the Egyptians asked him
specific information that was from Canada -- that
he coul d get the inmpression or others could get
the i mpression that what you were trying to do was
use Egypt or Syria as surrogates to get
information that you couldn't get yoursel f?

MR. FOTHERGI LL: Conm ssioner --

THE COMM SSI ONER: Go ahead.

MR. FOTHERG LL: -- | think it is
partly --
MS JACKMAN: To strengthen a case.
MR. FOTHERGI LL: -- an NSC
obj ection, but it is also the point I made in

relation to something that M. Copel and did, which
was to put on the record as a proposition

somet hi ng which we don't have any reasonabl e
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expectation will be confirmed by evidence.

THE COMM SSI ONER: | agree with
t hat .

MS JACKMAN: Sorry, | did not
understand. NSC | understand.

THE COMM SSI ONER: There is al so
an NSC claim But also you asserted that
M. ElI Maati says somet hing.

MS JACKMAN: Good poi nt.

THE COMM SSI ONER: So the question
shoul dn't be used as a vehicle to do that.

MS JACKMAN: | wanted to clarify
something as well in ternms of what you said.

| am not tal king about caveats
now. There is an inmplied limt on use. Like, you
cannot take information received from Canada t hat
is given to the US, and they cannot go use it --
t hey are not supposed to go use it in a court
proceedi ng or sonething w thout com ng back to
you.

But that doesn't apply, am|
correct in thinking, to intelligence gathering?

So, for instance, if you sent
information to the Syrians, they could

legitimately use it to interrogate, even though
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they couldn't use it in a court proceeding. |Is
that a fair understandi ng?

MR. CABANA: Now, what the
proceedi ngs or the paraneters, the laws are in
Syria, | amnot famliar wth.

The normal sharing mechani sns
between -- we'll speak of our common partners,

li ke the Americans, indicate if we are dealing
with intelligence here, intelligence is not in an
adm ssi ble formt.

MS JACKMAN: It is not in an
adm ssi ble format for court, but it is certainly
adm ssi ble for the purpose of their furthering the
i nvestigation

MR. CABANA: For the purpose for
which it is being shared.

MS JACKMAN: And there is no
reason to disbelieve that Syria would probably --

MR. CABANA: | have no know edge
of what the lawis in Syria, no.

MS JACKMAN: No. No. | am not
tal king about the law in Syria; | amtal king about
RCMP going to Syria or CSIS information going to
Syria with an inmplied understanding on Ilimted

use. It would not cover investigation?
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MR. CABANA: To my knowl edge,
there was no inmplied caveats with Syri a.

MS JACKMAN: Ckay.

MR. CABANA: So | don't think that
guestion woul d apply here.

MS JACKMAN: Okay. |In other
words, no caveats to Syria? What do you mean?

MR. CABANA: It is just, you
are -- in your question you are referring to an
i mpl i ed agreenent between two countries for the
pur pose of sharing of the information.

If we go back to ny --

MS JACKMAN: | see what you are
sayi ng.

MR. CABANA: -- to my public
testinony where | describe, | believe, the

original sharing agreement between partner
agencies, Syria was not part of that.

MS JACKMAN: You had indicated --
and this was in respect of Ms Edwardh's questions
to you that this was a new situation that had
never really happened before -- and | wanted to
know -- it is page 8141 -- | just wanted to know,
when you say this is a new situation, if you meant

it was new only in respect of M. Arar or in
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respect of the other men that were in detention at

that point? You m ght want to | ook at it.

She asked you in terns --

MR. PAUL COPELAND: | will give

hi ma copy of ny transcript.

that are --

THE COMM SSI ONER: Sure.
MS JACKMAN: -- conmmuni cati ons

THE COMM SSI ONER: That woul d be

great. Thank you.

MS JACKMAN: She was asking you if

this is an unusual event for you to receive

consular materials, if that had ever happened in

your experience

answered, my car

i nvolved in anyt

career, m' am

restricting that
t here were other

countries and al

-- and before you answer -- you
eer, your answer, Yyes.
M. Cabana: | have never been

hing like this before in ny

| amjust wondering if you are

to M. Arar or to the fact that
men, Canadi ans detained in those
| egedly --

MR. CABANA: | amsorry, | am not

sure | understand your questi on.

You are making reference to
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receiving information through consul ar - -

MS JACKMAN: Consul ar officials,
right.

MR. CABANA: Consul ar officials.
So your question is in relation to information
t hat woul d have been received from consul ar
officials in relation to other individuals?

MS JACKMAN: Yeah. You did get it
already. | thought you already confirmed that you
t hought it was with respect to M. El Maati.

THE COMM SSI ONER: We are
getting -- okay.

MR. FOTHERGI LL: Comm ssi oner, he
can't confirmthat consul ar information was
received on any individual, other than M. Arar,
and that he has explored that.

MS JACKMAN: Sorry.

m sunderstood. | thought he confirmed he did
receive it.

MR. FOTHERGI LL: If it is useful
to Ms Jackman to i nquire what sort of frequency
does one generally receive consul ar information
through ISI, | think that m ght be of some
i nterest.

THE COMM SSI ONER: It is far a
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field fromM. EIl Maati, but certainly if
that's the question you would |like to ask him

MS JACKMAN: | just wanted to know
how conme -- it doesn't really matter. | just
wanted to get a sense of when he was tal king
about the unusual situation or giving the flavour
that it was an unusual situation for -- in respect
of M. Arar, was he only tal king about M. Arar --
the fact it was series of cases all through the
same time period.

| am not sayi ng you got
information or didn't. | just think --

MR. CABANA: |t was an unusual
situation period --

MS JACKMAN: For everybody?

MR. CABANA: -- in relation to
everybody.

MS JACKMAN: Right. You can
probably -- your friend will probably claim

nati onal security claim

| want to know, was anything ever
received from Egypt about M. ElI Maati? | know
you were going to say --

MR. FOTHERGI LL: NSC.

MS JACKMAN: Right. You had
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i ndicated -- and again this was in response -- |
want to clarify this -- but at page 8134 --
actually, if you start at 8133, Ms Edwardh's is
asking you in the m ddl e of the page -- she says,
"...it seens to me really
interesting that we have
M. Al mal ki, we have
M. EIl Maati, we have
M. Arar back in Canada. Of
course they are a little
frightened of you guys."™
And if you go onto the next page,
8134, | read your answer as sayi ng,
"No, ma'am.."
And this is at line 10 --
"At the same time, | would
refer you to testinony of
yesterday. We tried on
numer ous occasi ons to neet
with the very individuals
t hat you have just

identified."

Now, the very individuals includes

M. El Mati.

| just want to know if you can
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clarify for us when the RCMP ever tried to nmeet
M. ElI Maati.

MR. CABANA: My under st andi ng
actually is the RCVMP did meet with M. EIl Maati.

MS JACKMAN: They net with
M. ElI Maati in Canada. They actually met with
M. EI Maati in Canada?

MR. CABANA: That's ny
under st andi ng.

MS JACKMAN: My understanding is
the OPP met with M. EI Maati, CSIS met with
M. EIl Maati, not the RCMP.

MR. CABANA: The information I
have, ma'am is that the RCMP as well met with
M. --

MS JACKMAN: Can | ask when that
was? |s he allowed to answer that, when he nmet
wi th thenf?

MR. FOTHERGI LL: The difficulty,
comm ssioner -- just to state the objection, no,
it is subject to NSC.

This is turning into the kind of
proceeding that | feared when Superi ntendent
Cabana first came to testify.

You will recall at the concl usion
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of those two very difficult days |I commended the
cooperation and professionalismof all concerned,
specifically your counsel, because it's very
difficult to sit here in a state of hei ghtened
concentration, trying to antici pate whether these
guestions are going to elicit NSC answers or not.

And what has obvi ously j ust
happened is that we had somet hing rel eased,
hopefully it is not serious, but it is something I
had no way of anticipating. The witness answered.
And in retrospect it should not have been
answer ed.

We dealt with this, | think,
surprisingly well in the context of your mandate
because of the extraordinary efforts of your
counsel M. Cavalluzzo, to elicit the evidence in
a material and very careful way. |t made nmy job
possi ble -- not easy but possible.

| amvery concerned about the way
that this is unfolding, despite the fact that | ast
week | asked these very counsel to identify for me
the sorts of questions they wanted to ask, so
could have instructions, so | would not have to
di srupt and so I would not have to try to perform

mental gymastics to determ ne whet her the answer
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sought was appropriate or not.

So, | don't know how much | onger
we are going to have to continue this, given that,
with the greatest of respect, none of these
guestions really are furthering your mandate at
al | .

Per haps | could ask for sonme
assistance from comm ssion counsel to ensure that
the evidence that is adduced before you does in
fact further your mandate and is an effective use
of your time.

THE COMM SSI ONER: Maybe | am not
sure it is not a bit of an offer statenment to say
none of it, but be that as it may, the basis that
| granted standing to these two counsel was to
deal with evidence where their clients names were
mentioned and to deal with any sort of
reputational interest that may be affected.

As | commented once already,
think I have been and you have been extrenely
generous in interpreting the breadth of that
mandat e.

|, quite frankly, have been taking
t he approach -- rightly or wrongly -- that if

there wasn't any particular harmand there was at
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| east some tenuous connection, we could probably
deal with it more quickly, rather than arguing on
a question by question basis.

It is unfortunate -- and you are
certainly not at fault if an answer has cone out
whi ch you didn't make the NSC objection in tine.

And if it is your wish to assert
an NSC objection with respect to that |ine of
guestioning, your failure to do so in the first
instance isn't held agai nst you.

MS JACKMAN: Al so, | can
anticipate the answer. | nmean --

THE COMM SSI ONER: I n any event, |
t hi nk one cannot underestimate -- | can tell you
sitting her -- cannot underestimate the difficulty
that M. Fothergill is going through, because as
sit and listen to the questions, | can tell you,
the first exercise you have to go through is what
did we hear in camera and did we hear in public.
Some of it is obvious.

MS JACKMAN: Ri ght .

THE COMM SSI ONER: | must say that
his recollection of the evidence is inmpressive.

In any event, a |l ong way of saying

the objection that you make to that |ine of
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guestioning, there is an objection, even though it
is made after the fact.

MS JACKMAN: | won't pursue it,
but | just wanted to clarify my understanding, you
did allowme with Ms Pastyr-Lupul that | could ask
guestions of clarification and that's what | did.
This came directly out of the evidence. He said
we tried many tinmes to meet those very people. |
was just trying to clarify.

THE COMM SSI ONER: The point here
there, was a slip.

MS JACKMAN: Yeah, there was.

THE COVMM SSI ONER:  We wi || just

push on.

MS JACKMAN: | amtrying not to
do all that -- I mean, to cover all those things.
| just want to cover -- | am alnmost finished.

In terms of clarification, Ms
Pastyr-Lupul, the officer fromthe Departnment of
Foreign Affairs made reference to a conversation
t hat she had had with Badr ElI Mati,
M. El Maati's dad, in which -- and you may not
know t he answer to this -- in which Badr had
reported that CSIS didn't want M. ElI Maati

back -- that seemed to be the case fromthe meno.
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My friends can object if they
think I amm sstating it, but |I had asked her to
clarify that that when | asked her questions.

| just wanted to know if the RCWVP
shared that view that you didn't' want him back in
Canada.

MR. CABANA: Again, | can't speak
on behalf of the RCMP is an entity. Mself, as an
investigator, | would prefer to be able to neet
with the individuals and obtain whatever evidence
we can secure directly fromthe person.

MS JACKMAN: Then ny next question
is, did you make any effort to meet with
M. ElI Maati when he was detained in Egypt? |
understand there is a track record fromthe
Depart ment of Foreign Affairs indicating that

consul ar officials, at |east, were asking

M. EIl Maati -- this is in their records, not
his -- asking M. EI Maati if he would nmeet with
Canadi an intelligence officials. It didn't say

whi ch ones.

MR. FOTHERG LL: From an RCMP
perspective, that would be NSC.

THE COVMM SSI ONER:  Ri ght.

MS JACKMAN: | know you didn't go
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to Syria with CSI'S, or A- OCANADA or OCANADA didn't
go to Syria with CSIS.

Did you go Egypt with CSIS when
they went for training by Egyptian intelligence?

MR. FOTHERGI LL: NSC,
comm Ssi oner .

MS JACKMAN: It is not NSC. It is
a matter of public -- oh, it is NSC with respect
to whether the RCMP went, because CSIS went and
that is a matter of public record.

MR. FOTHERGI LL: Yes.

MS JACKMAN: And as M. Copel and
i ndicated, to the present time in respect of
M. ElI Maati, he has not been made the subject of
an investigative hearing under the crimnal code,
or crim nal charges.

MR. CABANA: Again, | will give
you the same answer | gave M. Copel and.

MS JACKMAN: Thanks.

MR. CABANA: Not yet, ma'am

MS JACKMAN: Not yet, okay. And
that is since at | east September 2001.

MR. CABANA: That's correct.

MS JACKMAN: Thank you.

THE COMM SSI ONER: Thank you, Ms
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Jackman.

| just cannot remenber the order
of where we were for further exam nations.

MR. BAYNE: | thought we were done
everyt hing.

THE COMM SSI ONER: | think we had
done everything, except these two.

MR. CAVALLUZZO. Everyone had been
conpl eted, except M. Copel and.

THE COMM SSI ONER: So there are no
further questions at this stage.

Let me thank you, Superintendent

Cabana.

MR. CABANA: It was ny pleasure,
Sir.

THE COMM SSI ONER: | appreciate
it.

Let me just reiterate to you what
M. Fothergill had said in the spirit of that.

The giving of evidence in these circunstances for
everybody concerned presented special chall enges
because of the NSC cl ai ns.

| think given that, that it has
gone -- | agree with M. Fothergill -- I think it

has gone well and it has proved to be beneficial.
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You certainly benefitted the comm ssion by your
pati ence and the way you answered the questions
and persevered through that. | appreciate it very
much.

MR. CABANA: Gl ad to be of help.

THE COMM SSI ONER: Thank you. You
may then step down.

| think we have another matter we
are going to deal with right now.

We m ght as well deal with it
ri ght away.

| s everybody ready to deal with
the matter right away?

Thank you, then, superintendent.

M. Bayne.

MR. BAYNE: Would you prefer,
M. Comm ssioner, if |I go over to the podium

THE COMM SSI ONER: It depends how
| ong you are going to be. You can do whatever you
are nmost confortable at.

This is a nmotion for an extension
of time?

MR. BAYNE: It is, sir.

THE COMM SSI ONER: I f you want to

use the podium do.
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MOTI ON
MR. BAYNE: It is a request,
M. Comm ssioner, in respect of witten
subm ssions that M. Boxall and | have been trying
for some tinme to get done.

And t he condensed version of ny
position is as follows: | think we started this
comm ssion in about February of '04. Evidence
started in the summer of '04.

It has been over a year now of
pretty consistent evidence, about 14 nmonths or so.
The evidence is still going on and will until
Wednesday, August 31, 2005, on the present
schedule -- and the schedul e has had to be
adj usted. Please do not take any of my conments
as criticism

These are difficult matters. |
know your counsel and you have wor ked extremely
hard in getting witnesses here -- sometimes they
are not avail able and so the schedul e gets
adjusted. | amvery sensitive to that.

Let me give you the other side of
the story fromat |l east M. Boxall's and ny
perspective.

Evi dence that has gone on about 14
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consecutive nonths will end Wednesday, August 31
and our final subm ssions are due one cl ear day
| ater.

So the Thursday we have and then
Fri day, Septenber 2, under the present schedul e
is when our final subm ssions have to be in.

In my subm ssion it is not
unreasonable for me to make a request even up to
30 days fromthe end of the evidence in a case of
this type or an inquiry of this type.

The conditions M. Boxall and |

are wor king under -- we don't have any ot her
people cleared in our office. It is just
M. Boxall and I. W have, quite frankly, limted

access to materi al s.

Not hing i s at our office, nothing
is at our home. We cannot work at either place.
We have to go into the RCMP to work and we are
l[imted as to when there are people there to
supervi se us.

That affects us. It also affects our word
processing of written materi al s.

New i ssues constantly arise. This

week and | ast week is a good exanpl e.

M. Cabana has been sone four
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times now to give evidence to the conm ssion --
two times alone this week -- and we have been
occupied with that.

Wt hout getting into anynore
specificity, we are dealing with a broad range of
I ssues.

Al'l of that would have posed a
real challenge for us to get these meani ngful and
hel pful subm ssions. | say that trying our best
to be hel pful to you by Septenber 2.

But the straw that broke our

canel's back was when yesterday nmorning -- today
is Tuesday -- yesterday morni ng at about 7:00
o' clock in the morning, | got a call M. Boxal

about a death in the imediate famly by notor
vehicle. A tragedy occurred. A young father of
two young children -- his wife's defacto brother.
M. Boxall is packing up his entire famly to go
to New York. He has a paternal role in the
extended famly. So, he is lost to me now.

And | am asking you for
consi deration.

| don't think it would be
unreasonable to ask for 30 days fromthe end of

t he evidence, but | am asking you at |east to
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September 19th. Whatever position you take about
ot her people's subm ssions, our subm ssions are
going to be limted and directed. They are not
directed to some of the broader issues you wil
have to deal with. You know our focus. But | am
asking to Septenber 19th.

| can tell you, in terns of oral
subm ssions, it is not my intention to make them
sinply because | don't, consistent with the
position | have taken in respect of Superintendent
Cabana, | cannot really make an effective and
cohesive, coherent public subm ssion. It would be
fractured and non-contextual, and most of it
cannot refer to. | do no want to do that
di sservice to the public.

So, | amsinmply not intending to
make oral public subm ssions.

So you can schedul e those when you
want .

THE COMM SSI ONER:  You do not
intend to make any oral subm ssions?

MR. BAYNE: If there are things
said by some counsel that on the spur of the
moment | want to respond to and | amable to. It

woul d be nothing more than that. It wouldn't be
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i ke a presentation.

THE COMM SSI ONER:  You are not
intending to make oral subm ssions either,
publicly or in camera, but merely to respond to
somet hing that triggered you?

MR. BAYNE: Well, to the extent
t hat you want oral subm ssions in canmera, | can
make t hem

THE COMM SSI ONER: | am not
requiring anybody to make oral subm ssions.

MR. BAYNE: | don't think as much
as we are sonmetimes taken away by our own
rhetorical flourish, that you want to listen to me
waxi ng away in camera or in public. | can put it
down in writing and let you read it and make what
you will of it and then digest it when you come to
write your report. | am sinmply asking that | be
given until September 19th.

The reality is, we are sinmply not
going to be able to get it done, given what has
now happened and where we are. | will not say
nmore about it.

It strikes me, as a matter of
fairness to Superintendent Cabana, | am asking

for that indul gence.
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THE COMM SSI ONER: Are you

intending to make written public subm ssions?

MR. BAYNE: No. | couldn't make
an effective -- given the narrowness -- | don't
want to say -- it is not narrow in one sense --

but given the nature of ny standi ng, our standing,
no, | don't.

THE COMM SSI ONER: Thank you.

Does anybody el se have anything to say on this
issue? M. Fothergill? M. Bell.

MR. BELL: |, too, had earlier
asked for an extension, for 30 days beyond the end
of the evidence, which would have taken us to the
end of Septenber.

My client's circunstances are a
[ittle bit different than M. Bayne's, but not
terribly dissimlar.

My client was served with a

Section 13 notice on April 8th. | was retained
m d April, but not security cleared until the very
end of May.

| have been trying to bring nyself
up to speed and sit in on witnesses that
consi dered necessary.

And my own personal schedul e,
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quite frankly, requires me to be in Vancouver for
t he Canadi an Bar Associ ation business, and it is
sort of a command performance this weekend, and
then I have had a | ong standing, quite frankly,
vacation planned for two weeks after that.

Now, the conmm ssion has been kind

enough to extend the time for my client's brief to

be due on the 6th of Septenber. | appreciate
t hat . But | can tell you it would be much nore
focused and better presented if | had until the

19t h of Septenber, as M. Bayne suggest ed.

THE COMM SSI ONER: Are you
intending to make oral subm ssion either in public
or in canmera?

MR. BELL: Not at this time. M
intention is very simlar to M. Bayne's. |
intend to provide witten subm ssions. Now, as a
result of another notion that you have heard in
canera, | will be making sonme of my subm ssions on
jurisdictional issues in a public forum

THE COMM SSI ONER: But they woul d
be in writing?

MR. BELL: But they would be
written.

THE COMM SSI ONER: \What is
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i mportant to me at this point -- and hear from
both of you in ternms of scheduling tinme. And if
hear that counsel are not intending to make oral
subm ssions, that changes the assumption on which
| would normally approach this.

If that is your intention, then so
be it.

MR. BELL: At the present tine,
that is my intention, to make written subm ssi ons.

THE COMM SSI ONER: Okay. Anybody
el se, M. Wall ace.

MR. WALLACE: | will stay here
because | will not speak very | ong.

| would make the sanme request. |
don't want to give you an undertaking right now
because until M. Bayne mentioned that I, | hadn't
really given any thought to it.

The i dea seens quite attractive to
me; however, | just haven't considered it.

THE COMM SSI ONER: The idea of no
oral subm ssions?

MR. WALLACE: That's correct. |
do not want to m slead you by thinking that I am
saying that | amnot going to do that. | haven' t

consi dered it. | would ask for the sanme
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extension. Thank you.

THE COMM SSI ONER: Okay, anybody

el se.

MR. KLOEZE: M. Comm ssioner, ny
subm ssions will be in witing.

THE COVMM SSIONER:  Only in
writing?

MR. KLOEZE: In writing, sir, yes.

THE COMM SSI ONER: Let nme ask the
three of you: are you going to make both public
and in camera subm ssions?

MR. KLOEZE: | woul d expect that
mne will be in camera subm ssions,
M . Comm ssioner.

THE COVMM SSI ONER: Ri ght.

MR. KLOEZE: As you know, we have
a discrete limted interest and | think that we
will relatively brief.

| support M. Bayne's position.

| indicated to you earlier that we
woul d be prepared to live with the dates that have
been set forth. | happy to do that.

Obviously the nmore tinme permtted,
the greater the convenience to us. Wth that

said, I amon M. Bayne's side.

StenoTran



© 00 N oo o A~ W N P

N N NN NN R R R R R R R R R R
O N W N B O © 0 N O O A W N B O

9408

| know he has wor ked assi duously.
He | ooked after our interest until we were brought
on board. | know his function is much broader
than ours in terms of his representation of his
interests, and | am synpathetic to his needs.

THE COMM SSI ONER: M. Fothergill.
| am sorry. Yes.

MS PITHER: | am Carrie Pither.
am not | egal counsel to the intervenors but | am
here in lieu of |egal counsel to the 18
organi zations that have intervenor status at the
comm ssi on.

As | understand, at |east two of
t hem have contacted the comm ssi on about the
concerns with the timng with Leo Martel, the | ast
witness testifying up until the 31st and then
written subm ssions being two days follow ng that.

| know for at | east two of the
intervenors that are quite engaged, his testinony
is very key, and affects the kind of subm ssion
that they would be making with respect to foreign
affairs and ot her things.

So, | know for many of the
i nterveni ng organi zations, this is quite a big

issue. We are also trying to sort out the

StenoTran



© 00 N oo o A~ W N PP

N N NN NN R R R R R R R R R R
O N W N P O © 0 N O O A W N B O

9409

guestion of joint versus individual subm ssions,
whi ch conplicates matters even nore.

And then, of course, sone of the
organi zations wish to make oral subm ssions
following their witten subm ssions and ot hers
don't. So for us this is all a huge issue. And
it is very conplicated by the very short w ndow
bet ween the | ast witnesses and the date for
subm ssi ons.

| wanted to add that voice in on
behal f of the intervenors, that we are finding
that very difficulty as well.

THE COMM SSI ONER: Are the

intervenors -- do you know how many voices there
will be either in witing or orally?

MS PI THER: | think al
intervenors will be making subm ssions. | don't
bel i eve --

THE COMM SSI ONER: They wi Il not
coordi nate themthrough a single voice?

MS PI THER: We are working on that
right now. | have a feeling that there will be at
| east three individual subm ssions, written
subm ssions, and then there m ght be some

groupi ngs of joint subm ssions. And we have yet
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to finalize that.

THE COMM SSI ONER: Okay. That
woul d help if you could |l et us know as soon as
possi bl e.

MS PITHER: | amtrying.

THE COMM SSI ONER: | am sure you
are. That is your job, isn't it?

Okay, if you could |let us know
when t hat would be. And then M. Copel and and Ms
Jackman.

MR. PAUL COPELAND: | am sort of
wearing two hats at the present noment.

As you know, the | aw union has
standing. | amnot sure that we had contenpl at ed
maki ng subm ssions, because the scale of the
inquiry has been so massive that it has been
difficult for us to do nuch, other than focus on
occasional issues and to join with others in
maki ng some subm ssions and some requests to the
comm SsSi on.

| rather expect that we will sign
on sonebody el se's and maybe add some additions to
it. | can alnost virtually assure you we will not
be maki ng oral subm ssions.

In regard to M. Almal ki, at this
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poi nt, other than making a very brief written

subm ssion, | do not intend -- amnot certainly
intending to make oral subm ssions. | may nmake a
written subm ssion to you, but it will be very
[imted.

THE COMM SSI ONER: Thank you.

MR. PAUL COPELAND: | have to tell
you particularly in relation to M. Almalki, I
don't know how far | will get or even whether |
will be here inrelation to M. Martel -- he has
dealings with M. Almal ki that are of some concern
and reflect reputational interests. And having a
t wo-day turnaround is difficult.

THE COMM SSI ONER: Ms Jackman.

MS JACKMAN: If everybody else is
asking for an extension, | certainly would |ike
one.

THE COMM SSI ONER:  You don't want
to be the only one who would conme in a week before
everybody else, is that the point?

Sounds |i ke a good idea.

MS JACKMAN: No, | knew there
woul d be a problemin ternms of M. Martel. | am
not even sure the extent of the subm ssions that

woul d put in at this point.
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| have not actually had the
opportunity to review the transcript in the past
t hat may be relevant -- all of them So I,
obviously, would Iike nore time, if it is going.

THE COMM SSI ONER:  You wil |l buy
in. M. Fothergill.

MR. FOTHERG LL: Comm ssi oner,
this may be one of the rare times where we have a
common position, despite the diverse positions we
normal | y advance.

Fromthe attorney general's
perspective, we are, too, facing a huge |ogistical
chal l enge here.

One of the unusual aspects of this
inquiry is that comm ssion counsel have el ected
not to make subm ssions. So there is no party
that | think has taken upon itself the task of
summari zing to the extend that this can be done in
an reasonable way the full gamut of evidence that
has been presented. W are attenpting to do that.

And we do have reasonabl e
resources applied to this task, in that we have a
number of | awyers who have been very hel pful in
summari zi ng i ndividual transcripts.

But the ultimate determ nation of
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what is really germane and what is useful to you,
| think really falls to Ms Ml saac, M. Baxter
and nyself to do personally.

We have al so discovered that
despite our optim sm |l ooking through this nonth
and i ndeed | ast month, that there m ght be time to
do this. It really hasn't materialized that way,
because of a nunber of things that have arisen
unexpectedly.

For exanple, | know t hroughout
next week | will be readying potentially new
wi t nesses through interviews with your counsel who
were identified to me fairly recently, and a
number of just final bits and pieces that
comm ssion counsel refers to his due diligence
where he is still dealing with document requests
and requests, as | said, to interview new
wi t nesses.

| think the attorney general has a
speci al role here.

| think it will be of use to you
to have at | east one party cone before you with
somet hi ng approachi ng a conprehensive sunmary of
all the evidence you have heard both in public and

in private.
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We are certainly expecting to nake
public subm ssions, unless you rule that you would
prefer to have only subm ssions in writing.

THE COMM SSI ONER:  No, | would
certainly would wel come public oral subm ssions
and oral subm ssions in camera fromthe
gover nment .

MR. FOTHERG LL: And I think,
given the public mandate that you have, there
m ght be al so some val ue, just fromthe point of
vi ew of people who have taken an interest in this
i nquiry, who have seen sone discussion in a public
forum about what the evidence possibly --

THE COMM SSI ONER:  And M. Arar's
counsel intends to make subm ssions publicly. No.
guestion about that.

MR. FOTHERGI LL: Yes.

THE COMM SSI ONER: And t hey have
i ndi cated they wish a half a day for oral
subm ssions, which is certainly fine by me, and
they intend to make, as | understand it, both
written and oral subm ssions publicly. | see a
nod from back there.

MS PARNES: Yes, that's correct.

THE COMM SSI ONER: My prelimnary
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t hought is that | probably hear fromthemfirst.

MR. FOTHERGI LL: Yes.

THE COMM SSI ONER:  And then it
sounds | will not hear very many other oral
subm ssions, perhaps fromthe intervenors, but
woul d then be inclined to hear fromthe
gover nment .

MR. FOTHERG LL: And I think in
order to make it a worthwhile exercise, we would
like to put before you and before the Canadi an
public a very carefully considered brief that wil
properly, fromour perspective, sunmmarize all the
evi dence that has been led in in public.

We will, of course, be doing the
same exercise in camera. | think we also play a
special role with respect to those counsel who are
newl y retained, because | think you have heard
fromtime to time references to the hercul ean task
they face, trying to make sense of the evidence
t hat may touch upon their clients' interest.

One thing | think that we can do,
as the attorney general, to help that process and
to promote the efficient running of this, is to
make our summary avail able to them so that rather

than trying to also summarize all the evidence
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fromtheir perspective, to the extent that they
agree with our characterization, they can draw on
that. That will make their subm ssions nore
practical for you.

| wouldn't limt it to those who
are newly retained for Canadi an officials,
because we will try to do this in a very even
handed way.

Obvi ously, the government has a
particul ar perspective -- and | am not going to
pretend that isn't the case. But it may be of
assistance to all participants. They may find, at
| east with our summary of the evidence, there
isn't a great deal of disagreement, although we
can argue about the significance of that.

So in order to do a good job of
that, | really don't believe we'll be able to
conply with the Septenber 2 deadline. It just
doesn't seem reasonabl e given the other roles that
we have as counsel to expect that we will find the
time to sit down and have the sustained period of
concentration and effort that is required to give
you sonmet hi ng wort hwhil e.

And t he great danger if we speed

this process, is that we will have to cut corners
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and we will give you sonething that is something
| ess than the best that we could offer you. |
think it won't assist the quality of the process.

THE COMM SSI ONER: | don't quarrel
with a | ot of what you are saying. This schedule
has been in the cards for a |long period of tine.
So | woul d have hoped that all counsel had been
wor ki ng towards it.

MR. FOTHERGI LL: Absolutely. W
have. As | said, we have been trying to summri ze
the evidence as we go, and these are the buil ding
bl ocks for the final subm ssion.

M. Bell alluded to some notions
and some jurisdictional questions that | think may
affect how some of the evidence -- how germane it
may turn out to be and whether it is necessary to
address it.

And | also think the significance
of the evidence will shift as we continue to hear
it. It is really an extraordinary challenge to
keep summari zi ng and keep reviewi ng and keep
processing and with having the |ast witness who
was, of course, the consular officer who had
direct dealings with M. Arar.

THE COMM SSI ONER: In fairness,
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you know, you have heard that w tness before, so
there are no great surprises there.

MR. FOTHERGI LL: There are sone
surprises always. The public testinony --

THE COVMM SSI ONER: But the rifle-
shot surprises, the rest of the evidence, with al
due respect -- | nmean, | sit here. W have heard
a lot of his evidence in camera. Others haven't.
And there may be slight differences, but it is not
li ke you are starting fromscratch

MR. FOTHERGI LL: In a sense -- and
| have to respectfully disagree with you on this.
In a sense we are, because if we are going to have
a meani ngful discussion in a public forum | can't
draw on what happened in canera.

THE COMM SSI ONER:  No.

MR. FOTHERG LL: I ndeed, | think I
have been quite rightly criticized before by
M. Cavalluzzo for once alluding to in canera
testinony. It is sonmething that we can't do.

And if we are going to have as
good a discussion in the public forumas we
possi bly can, our summary cannot be based on in
canmera evidence. It has got to be based on the

evi dence that is actually presented before you in
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this forum

| do envisage at the end of the
day, two conpletely separate subm ssions; an in
camera subm ssion that is based entirely on the
canmera evidence, which may allude to public
testinony -- | think that is fair game -- but it
can't work the other way.

THE COVMM SSI ONER: Ri ght.

MR. FOTHERGI LL: And our public
subm ssion to you will be based wholly on the
public evidence and not hi ng el se.

THE COVMM SSI ONER: Ri ght.

MR. FOTHERGI LL: And in order for
that to be worthwhile, we need to know what is in
t he public domain and, of course, we will not know
that finally until you have ruled on the
procedural matters before you, the jurisdictional
arguments, sonme of which I think will still be
schedul ed to take place in public, assum ng the
parties still want to proceed with --

THE COMM SSI ONER: \What seenmed to
be the case is that | will rule on some of the
items, but a nunber of the itens people said they
were sinply going to |leave to their closing

subm ssi on. | think quite probably so, when one
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reads the jurisprudence.
MR. FOTHERGI LL: Yes, | am

inclined to agree with you.

THE COMM SSI ONER: | think you and
| can safely predict what those matters will be --
that will be in their closing subm ssions. So |
will not have ruled on those before | receive

their written closing subm ssions.

MR. FOTHERGI LL: Fair enough, that
may not be a major consideration subm ssion, but
think in order to do a good job in the public
forum which | think will benefit everybody, we
will want some time after the | ast witness has
testified to gather the materials and make a
wor t hwhi | e subm ssi on.

THE COMM SSI ONER: How | ong do you
t hi nk your oral subm ssion in public -- how | ong
woul d the government want to do its oral
subm ssion in public?

MR. FOTHERGI LL: | expect we can
tailor it in accordance with your direction. |
think we will need a day.

THE COMM SSI ONER: That's what |
had i n m nd.

MR. FOTHERGI LL: | woul dn't expect
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t hat we woul d need nore.

THE COMM SSI ONER: That is what
had in mnd. And in camera, assumng in public
goes first?

MR. FOTHERGI LL: No nore than a
day again, | would suggest. And in terns of the
ultimate deadline, | think M. Bayne's suggestion
of Septenber 19th is a good one.

Just for other scheduling reasons,
primarily affecting Ms Mcl saac, we really do want
to conplete this process by the end of October. So
September 19th | think would allow us to fulfil
t hat goal

THE COMM SSI ONER: There are

comm tment problenms with delaying it that [ong, |

can tell you, without going intoit. It my be --
| will ook at it and obviously I think -- you
know wel | enough by now that | will do what | can

to accomodate it. One alternative may be to
delay it a week or a bit nore, the oral argunents.
| don't know if that is something you can work
with.

| am not as concerned, | nust say,
by those who say they want to make written

subm ssions only. | mean, | hadn't envisioned
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that, so | don't disagree with it, and as | |listen
toit, |I can understand that that is the case.

But those who are going to make
oral subm ssions, clearly their witten
subm ssions should precede their oral subm ssions.
So what we are tal king about in terms of
substantial oral subm ssions at this point, we are
tal ki ng about a half a day by M. Arar, -- they
have asked to go first -- we are tal king about a
day by the government in public, and we are
tal ki ng about the intervenors. | don't know how
| ong that woul d take.

MS PITHER: | cannot foresee that
taki ng nore between all of the intervenors than a
coupl e of hours.

THE COMM SSI ONER: If we set
anot her half a day, and assum ng everybody el se --

MS PITHER: | could try to
encourage themto work within that.

THE COMM SSI ONER: But then we are
| ooki ng on that basis is that we are | ooking at
two days of public oral subm ssions.

When we go in camera, we are
| ooki ng at the government, one day of oral

subm ssions. So we are | ooking at three days of
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oral subm ssions.

Now, the earlier | get the witten
subm ssion before the oral subm ssion, the better.
But if | get it two days before, that is not a
particul ar problem | mean, that's what | wl
do, | will read it. | think I can manage that in
two days, no matter how long it is.

There a number of factors that
play into this. | amsynmpathetic to the request,
and the personal situation that M. Bayne referred
to.

As | say, the big one is the
governnment. Why don't you leave it with me. |
hear what you are all saying. | will do -- yes,
Ms Par nes.

MS PARNES: M. Comm ssioner, can
| just say a few words as well.

| have not had the opportunity to
talk to you, the other counsel for M. Arar, but
we, too, are facing simlar challenges in terms of
the time frame for subm ssions.

We are, obviously, trying the best
to accomodate the tinme frame. But simlarly it
is difficult, considering that subm ssions are due

so close to -- well, basically upon conpl etion of
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t he public hearings, the subm ssions are due right
away.

We have not had the opportunity,
as governnment counsel has, to hear this evidence
in any formbefore -- you know, the public
hearings will be the first time that we are able
to hear that evidence.

So | just wanted to alert you --
we, too, are having those challenges, and if it
coul d be del ayed, it would be hel pful for us as
wel | .

Al so, | just wanted to express
some counsel go ahead with the oral subm ssions
when all the written subm ssions haven't been
before counsel. It may be difficult to anticipate
what ot her parties are --

THE COMM SSI ONER: I think what
woul d happen, if there were to be witten
subm ssions follow ng oral subm ssions, if that is
the way it played out, then I think that those who
had gone ahead, which would be the government and
M. Arar, in the way we are tal king about it now,
woul d have to have an opportunity in witing to
respond to the written subm ssions.

MS PARNES: Yes, that seens fair.
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COMM SSI ONER: That woul d be

necessary. So if they came |later -- yes,

M. Westwi ck.

clear picture,

MR.

sir,

WESTW CK: Just to give you a

we had expected to nmake public

oral subm ssions and written subm ssions, but |

woul d expect they would both be very brief.

THE
VR.

woul d be the case --

COWM SSI ONER:  Yes.
WESTW CK: | suspect that

| can't speak for them but

suspect that would be the case with ny coll eagues

fromthe OPP,

but in either case they would be

very brief and very focused.

THE

COWM SSI ONER: Okay. Well, |

will go to work on that and see what we can work

out.

It may be that comm ssion counsel

will discuss with you, M. Fothergill and with

M. Arar's counsel - -

the | ead counsel --

| guess Ms Edwar dh woul d be

the timng of it, because the

one's who are going to be in the current

scenario -- |

amrepeating -- would be the nost

rushed woul d be the governnment and M. Arar.

That

conpl etes this public

hearing. We are set to resume tonorrow afternoon
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in canera at 1: 00 o' cl ock.

THE REGI STRAR: Pl ease stand.
Wher eupon the hearing adjourned at 4:30 p.m,
to resume in public on August 22, 2005, at
10: 00 a.m / L'audience est ajournée a
16 h 30, pour reprendre en public |l e 22 ao(t
2005 a 10 h 00

Lynda Johansson,

C.S R, RP.R
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