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Otawa, Ontario / Ottawa (Ontari o)
--- Upon comenci ng on Tuesday, May 3, 2005
at 10:00 a.m / L'audience débute | e mardi
3 mai 2005 a 10 h 00
THE COWMM SSI ONER: M. Cavalluzzo.
MR. CAVALLUZZO:. At the outset of

this morning, | would |like to give sonme background
to the procedural issues which we will be
addressing today. At the sanme time, | would Iike

to informthe public as to what we have
acconplished in the | ast several nonths and what
we hope to achieve in the upcom ng few nonths.

As you know, this public inquiry
was established in February of 2004 to inquire
into the actions of Canadian officials in relation
to M. Arar relating to a number of independent
poi nts.

First is his detention in the
United States in December of 2002; second, his
deportation to Syria, via Jordan; third, his
i mprisonment and treatment in Syria; fourth, his
return to Canada; and then any other circunstance
t hat you find relevant to fulfilling your mandate.

Of course, this is the mandate of

the Conmm ssion in Part 1.
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In Part 2, the Comm ssion has been
mandated to resolve a very inmportant issue, and
that is the issue of whether there should be an
i ndependent arm s |l ength review mechani smfor the
nati onal security activities of the RCMP.

The Part 2 process is continuing
on at the same time that we are conducting the
Part 1 hearings, and a great deal has been
acconplished in that regard as well.

Now because of the nature of the
issues within its mandate, this public inquiry is
unique in that it is the first time that a totally
i ndependent tribunal has reviewed the national
security operations of several government
agencies, with the backdrop of the Canadi an
Charter of Rights and Freedons. This requires a
procedural model which reasonably bal ances the
rights of the parties along with the interests of
t he public generally.

In I'ight of the matters it is
| ooking into, the public inquiry will, of
necessity, hear evidence which cannot be disclosed
to the public or M. Arar because of its national
security nature. However, we can advise the

public that even though some of the evidence of

StenoTran



© o0 N o o A~ wWw N P

N N N N N N P B R R R R R R R
ag A W N P O O 00 N oo 0o »dM W N - O

1484

government nmust be heard in camera, without the
presence of M. Arar or the public or indeed

M. Arar's counsel, it has been vigorously tested
t hrough the cross-exam nati on of Conm ssion
counsel to ensure its reliability and credibility.

The rol e that Comm ssion counsel
pl ayed in these in camera hearings was novel
because of the uniqueness of the issues we had to
deal with and the procedural nodel which we
adopted to acconmpdate the various interests.

Al t hough governnment assertions of
nati onal security are not novel in our |egal
system their application to this inquiry is
uni que for two reasons:

First, these national security
confidentiality clainms are being made in the
context of a public inquiry, with a statutory
mandate to meani ngfully informthe public.

Second, some of the information
over which the government clainms national security
confidentiality may already be in the public
domai n, whether it be through the statements of
M nisters in the press or, as we have seen, the
| eaks of information concerning M. Arar that we

have revi ewed.
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The procedural chall enges faced by
this public inquiry have been i mense. Today we
wi Il be discussing some of the procedural issues
whi ch have arisen as a result of the procedural
model which has evol ved. However, before |I refer
to these issues, | would like to review the state
of this public inquiry to this point in time.

We started our in camera hearings
| ast September and, as you may recall, prior to
that, in June of 2004 we heard froma nunber of
contextual witnesses relating to the RCMP, CSIS,
and the Departnment of Foreign Affairs. Since
September, we have conmpleted 63 | ong days of
evi dence, heard from numerous gover nment
wi t nesses; have received and revi ewed t housands of
exhibits, with tens of thousands of pages. W
heard from CSI S witnesses, fromfront |ine
empl oyees to senior management, including M. Jack
Hooper, who was one of our contextual w tnesses.

We heard weeks of evidence from
t he RCMP, including witnesses from Project
A- OCANADA, fromthe "A" Division, and from
headquarters, the directorate over which has
responsibilities relating to national security

investigations. W heard from seni or RCWP
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officials, up to Deputy Comm ssi oner Loeppky, who
you may recall was also a public contextual
wi t ness.

We heard evidence fromthe
Canadi an Border Services Agency, and we heard
many, many witnesses, and will hear further
wi t nesses, fromthe Department of Foreign Affairs,
including senior officials, security and
intelligence personnel, consular officials, and
ambassadors.

We al so heard from ot her senior
officials in other government departnments,

i ncluding senior officials in the Privy Council
O fice.

Thr oughout this whole process we
have periodically rel eased redacted documents so
that the public could be aware at | east of sone of
the informati on which we were reviewi ng in canera.

As | ead Conmm ssion counsel, | can
confidently say that we have acconplished a great
deal, and | am satisfied with the progress of this
inquiry to date. We are getting to the bottom of
this story.

As an aside, | also want to put on

the public record that in my over 30 years of
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practising law -- | amfrightened to admt that --
but in over 30 years of practising law, | have
never seen a group of |awyers on our |egal staff
wor k harder, nore diligently, and under such
extreme conditions, and | will be forever grateful
to these people for their huge contri butions.

Al'l of this of course was done in
camera, without any public acclamation, without
any public recognition, but I can assure the

public that this | egal staff has worked beyond the

cal | .

Where do we go from here?

In the next few months, we will
have public hearings, in which we will hear from

the M nister who was responsi ble for the RCMP and
CSIS at the material time. We will hear fromthe
M ni ster who was responsi ble for the Department of
Foreign Affairs at the material time. We will
al so hear fromsenior officials, front |ine
empl oyees, senior officers and so on, of the
government agencies who were involved in this
particul ar case.

Upon the conpletion of the public
evidence, there will be a week or two of further

in camera evidence to deal with outstanding
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matters which were not resolved in the original in

camera hearings. This will not be conprehensive
evi dence but will just deal with the gaps which
are still left outstanding at this point in tinme.

We then hope to have subm ssions
in the fall and then hopefully your interimreport
will be submtted to the Government of Canada in
due course, and hopefully by the end of the year.

Finally, let me turn to the
heari ng today.

Al t hough this is a public inquiry,
the terms of reference inmposed a duty to take al
steps necessary to prevent the disclosure of
information to the public of information which
woul d, in your opinion, be injurious to
international relations, national defence, or
nati onal security. The Order in Council called
upon you to hear evidence in camera upon the
request of the Attorney General if, in your
opi nion, the disclosure of such information m ght
endanger national security.

However, in order to ensure public
di scl osure, the Order in Council contenpl ated that
t he Comm ssion would rel ease a summary of sone of

the informati on we heard in camera and provide the
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summary to the Attorney General for his comrment
prior to the public release of the summary.

The purpose of the summary was
twofold: First, the summary was i ntended to keep
t he public informed of the evidence we had heard
in camera. Second, the summary was intended to
provi de the parties with as much information as
possi bl e about the in camera evidence in order to
be prepared for the public hearings.

Unfortunately, the experience with
the summary procedure | ed the Comm ssion to
conclude that it was unworkable. [In particular,
at the conpletion of the CSIS in camera evidence,
a summary was prepared of a relatively small
portion of the evidence which the inquiry believed
could be disclosed to the public. What ensued was
a very protracted, conmplex, and time-consum ng
process. After a few months of attenpting to
accommodat e the government's concerns, we failed
to reach an agreement with the government as to
what m ght be disclosed to the public.

The summary which we wi shed to
di scl ose became the subject of a Federal Court
chal l enge, and in light of this experience the

Comm ssion was faced with being tied up with the
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government in endl ess disputes, or comng up with
a procedure which would be fair and thorough but
al so expeditious.

I n your ruling on the summary you
do set out certain aspects of the experience, and
| will not review that with you today ot her than
stating that as a result of this experience new
consi derations cane to the fore, and as a result
we have suggested a new procedure which does not
contenmpl ate the issuing of summaries, although
t hat power to issue summaries still exists with
t he Comm ssi on.

In the course of adopting the new
procedure, four issues have arisen, which we wil
deal with today on an issue-by-issue basis.

The first two relate to the
fairness of having certain wi tnesses testify in
i ght of the unusual aspects of our procedure.

The third issue relates to how the
public hearings will be conducted in order to
ensure that national security concerns are
accommodat ed, and the final issue relates to the
role of am cus curiae, or the friend of the
inquiry.

In terms of the procedure, | would
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li ke to recommend the following in respect of each
i ssue.

| ssue number 1 in the Notice of
Hearing relates to M. Arar's testinmony. The
issue there in a nutshell is that all governnment
wi t nesses to date have had access to the in canmera
documents and evidence before they testified.
Because of national security concerns, M. Arar
wi Il not have access to many of these docunents
and much of the in camera evidence.

In I'ight of this, the Conmm ssion
i's seeking subm ssions on how to address this
situation and, in particular, howto mnim ze the
potential unfairness to M. Arar.

I n respect of this motion, the
order of proceeding would be as follows:
M. Arar's counsel would | ead, followed by the
three intervenors who | understand wi sh to make
subm ssions on this issue, followed by the
government, followed by RCMP individual officer
counsel, and then final comments from M. Arar's
counsel .

The second issue relates to the
testi mony of the Royal Canadi an Mounted Police.

On the other side of the coin, we
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have an i ssue raised by the RCMP and i ndi vi dual
officers. Although they have had access to all of
the in camera evidence, it is argued that there is
a potential unfairness to RCMP and i ndi vi dual
officers who may testify because, in answering
guestions which may be posed to themin the public
heari ngs, they may be precluded fromrelying upon
or referring to information or evidence which we
have heard in camera because of the national

security confidentiality clainm of the government.

That will be the second issue
which we will deal with today, and the order of
proceeding will be as follows:

M . Bayne, who represents
i ndi vidual RCWP officers, will |ead; government
counsel will be next; M. Arar's counsel will be

next; the intervenors, if they wish to deal with

this issue, will be next; and finally M. Bayne
will have the opportunity to have the final
conment .

The third i ssue deals with the
conduct of the public hearings. And that is we
are going to be discussing a process which should
be foll owed to ensure governnent cl ainms of

nati onal security confidentiality are
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appropriately addressed and to ensure that there
is no disclosure of information over which the
government claims national security
confidentiality except in accordance with your
terms of reference.

In terms of the order of
proceeding on this, this is really not the motion
of anybody, but | suggest the follow ng order, and
| have spoken to counsel about this: the
government would | ead off; M. Bayne would follow,
M. Arar's counsel would follow that; intervenors
would follow that. And as to any reply or
comments, | would | eave that open. Obviously the
government may want to respond, and M. Arar's
counsel may as wel | .

The final issue that we will be
dealing with today deals with the very inportant
issue as to the role of the am cus curi ae.

Under our rules we have an am cus
curiae who will be of great assistance to the
Comm ssion in matters relating to i ssues of
nati onal security, and his assistance to this
point in time has been significant and no doubt in
the future will be even nore significant.

As far as this issue is concerned,
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| believe that we should start off with the

am cus, followed by the government, foll owed by
M. Bayne, followed by M. Arar, followed by the
intervenors, and with the final comment left to
t he am cus.

M. Comm ssioner, | just wanted to
put on the record, as | said at the outset, we are
back, and we hope to acconplish a great deal in
t he next few nmonths of public hearings.

Thank you.

THE COWMM SSI ONER: Back in public,
M. Caval luzzo.

Thank you very much,

M. Caval luzzo. Let me join in your conmments
about the work that the Comm ssion staff has gone
t hrough. 1, like M. Cavalluzzo, have been in
this business for a long time, and | have not seen
bef ore such a dedi cated, hard-working, tal ented
group of |lawyers, and also the adm nistrative
staff of the Comm ssion who have devoted endl ess
hours to preparing for the inquiry. So | join
with you and express nmy gratitude to that group of
peopl e.

Let me al so, before we begin, make

speci al mention of the am cus curiae, M. Ronald
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At key, who is with M. Gordon Cameron who wor ks
with himin that role. | also join in your
comment s about the val uable contribution they have
made to the inquiry.

Wth that, then let's turn to the
first issue, the one relating to M. Arar's
testi nony.

Ms Edwar dh, you are going to | ead
off on that?

MS EDWARDH: | am thank you,

M. Conmm ssi oner.

THE COMM SSI ONER: Counsel are
free, when making subm ssions, certainly to use
the l ectern, as M. Cavalluzzo did, and probably
that's the preferred method. But | am al so
content if people do wish to speak fromthe table
where they have their papers and where others are
situate. So feel free, as you choose, to speak
fromeither position.

Ms Edwar dh.

MS EDWARDH: Thank you,

M. Comm ssioner. Next time | will probably sit
down.

Let me make one observati on.

Certainly fromM. Arar's
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perspective, we feel that am cus m ght be called
on with respect to the conduct of the public
hearings as well, because certainly it is our
subm ssion that in respect of the conduct of the
public hearings, they have a specific role to
play, and I think it warrants hearing whether they
agree or disagree.

THE COMM SSI ONER: That woul d be
the third issue today. Yes, | think that is a
good idea, and certainly, M. Atkey, if you have
anyt hing that you or M. Cameron want to say on
that, | would wel come your subm ssions.

MS EDWARDH: Thank you.
SUBM SSI ONS / SOUM SSI ONS

MS EDWARDH: Let me turn to the
i ssue of M. Arar.

| want to begin by observing that
all of the witnesses you have heard,
M. Comm ssioner, have had access to the rel evant
record documents and testinony that they would
need to give full and fair testimny before you,
and that is because it is a matter of fundanmental
fairness to any witness who is called upon to
contribute to this process.

M. Arar stands in a unique and
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di fferent position. He has not had access to any
of the confidential testinmny or any of the
confidential documents. He has had access to
hi ghly redacted documents, with little
informati on, although with great study, | have to
add, sonme titbits come up. But the whole of this
process that has gone on so far, without intending
any criticismto you, sir, or my colleagues or to
Comm ssi on counsel, has not occurred, it's fair to
say, in the public domain. 1t has occurred
outside of that bright white |ight of public
scrutiny that you, sir, so often work in.
| was astounded at the position of

the Attorney General of Canada, in their
menmor andum deal ing with today's i ssues, where
Ms Mcl saac, on behalf of the Attorney General of
Canada, says:

"Wth respect to M. Arar and

with respect to the issue of

fairness --"

She does this at page 2.

... 1t is sinply dispensed

with by saying that it is

subm tted that M. Arar does

not have a 'case to neet.'"

StenoTran



© o0 N o o A~ wWw N P

N N N N N N RBP B R R R R R R R
ag A W N P O O 00 N oo 0o »dM W N - O

1498

Well, with respect,

M. Comm ssioner, that is utterly ill conceived.
M. Arar is entitled to as much fairness as every
ot her witness who has appeared before you. He
has, in every respect, a profound reputational
interest in the conclusions you reach. He is no
different than anyone el se.

Your inquiry will not make
findings of civil or crimnal liability, but the
findings may i ndeed have serious and profound and
negative effects on reputational interests.

This inquiry was called, in part
at | east, because there were | eaks in the
government suggesting things |ike M. Arar had
trained in Af ghani stan, that he was a menber or
associ ated with al -Qaeda, that he had know edge of
sl eeper cells in Ottawa. And with the greatest of
respect, we demand an opportunity to answer those
al | egati ons.

His reputational interests may be
mor e damaged t han any ot her person if he is not
given an opportunity to answer.

The question really is howto
answer, and |l et me begin with this.

From the very beginning, M. Arar
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has wanted to testify, to tell his story, and to
assist you to fulfil your mandate. He had wanted
to discuss all the circunmstances he was aware of,
fromthe investigation in Canada, his detention in
the United States, his deportation, and | am goi ng
to say deportation to Jordan and then Syria, and
his arbitrary detention in Syria.

M. Arar and his famly have
endured the spotlight because they want the truth
to come out.

There is one context fact that |
think is important here. When this inquiry was
originally convened, M. Comm ssioner, M. Arar
was scheduled to testify at the beginning.
Subsequently, a determ nation was made that he
ought not testify until the in camera hearings
wer e conducted so that he could obtain the fullest
di scl osure possible prior to giving sworn
evi dence. That has been your practice for al
ot her witnesses.

Now you have not as yet,

M. Comm ssioner, nor has your counsel, been able
to accord M. Arar with the same fundament al
rights as other witnesses have. So the question

t hen becomes, not so much why this has happened,
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because it's obvious why has happened. It's
happened because the Governnment of Canada has
ensured that all of the hearings that have
occurred have occurred in secret. | don't even
know t he address of where you held the hearings,
| et al one the substance or content of what has
gone on.

We had hoped, as our only vehicle
to get adequate information, to receive fromthe
Comm ssion the sunmaries. |If we couldn't see the
actual evidence, we had every expectation that
you, M. Comm ssioner, would be able to provide
adequate summari es that would allow M. Arar to be
informed as much as possi bl e about what had
transpired and what were the issues that he needed
t o address.

M. Comm ssioner, again, the
Government of Canada has prevented you from
issuing tinmely sunmaries. M estimation, had you
proceeded in Federal Court, would be that we woul d
not be convening this hearing until sonmetime in
2006.

So it is, in our respectful
subm ssion, patently clear that the position of

t he government has made it inmpossible for M. Arar
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to testify now. We sinply have no nore
informati on about the all egations against himthan
we knew, really, at the very beginning of this
inquiry.

So the principle nust be that you,
M. Comm ssioner, and the government, nust be able
to make some meani ngful information available to
M. Arar before he testifies.

This raises a big issue in our
m nds. The first is obviously your report will be
notice of some kind to him How much and in what
detail remains to be seen.

But we al so take the view,

M. Comm ssioner, that while testifying to all
matters at this time may not be an option, there
are matters before you that are essential to be
heard and deci ded by you as part of your interim
report.

In order to | ook at those matters,
| draw your attention to page 3 of our subm ssion
where your ternms of reference direct you to
inquire into, granted the actions of Canadi an
officials, but in respect of M. Arar's detention
in the US., in respect of his deportation to

Syria via Jordan, and in respect of the
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i mprisonment and treatment of M. Arar in Syria,
and in Jordan, | m ght add, and his return.

It is critically inportant for
you, M. Comm ssioner, to be in a position to make
factual findings about M. Arar's treatnment in
Jordan and Syria as a backdrop to your concl usions
in respect to the conduct of Canadian officials.

How are you, sir, to decide the
reasonabl eness or the outrageousness of Canadi an
officials relying on utterances made by M. Arar
in Syria if you are not able to evaluate or have
informati on about the reliability of such
statements? And the reliability of such
statements will rest upon the circunstances in
whi ch they were obtai ned.

It is sinply our position that if
you proceed without reference to arbitrary
detenti on, physical abuse, and torture, that you
will take the heart and soul out of this inquiry.

So the question is: How do you,
sir, obtain this informati on?

We say, very sinply, that M. Arar
cannot be called on to testify nowuntil it's
fair. He's not here to suffer any nmore abuse,

obvi ously, at the hands of anyone. He's entitled
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to the rights and privileges of all the wi tnesses
who attend before you.

But we are al so concerned about
del aying this question of his testifying until
after your interimreport in respect of these
i mportant issues around his treatnment and
detention in Jordan and Syri a.

So we ask, sir, that you consider
a creative option, a creative option that will not
have M. Arar testify to all matters generally,
but on those matters that are essential to the
fair and adequate di scharge of your mandate for an
interimreport, and that we put forward, starting
at paragraph 17 of our subm ssion at page 5. W
ask you to adopt the creative solution of an
i ndependent fact-finder.

That i ndependent fact-finder could
undertake a limted and narrow exam nation in
order to report to you on the conditions of
confinement of M. Arar in Jordan and Syri a,
per haps the United States, and also to decide
whet her or not there are other persons who could
contribute to the understanding of those
conditions, and that is set out in the materials.

VWhile it is an unusual sol ution,
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in the world of human rights, M. Comm ssioner,
this is not an unusual proposal.

We set out for you at paragraphs
18 and 19 the methods often used by the United
Nati ons Human Ri ghts Comm ssion in their system of
creating rapporteurs and other persons who are the
fact-finders for the human rights conm ssion.
There are thematic rapporteurs, for exanple there
is a worldwi de rapporteur on torture, on freedom
of expression, on extra judicial executions.
These rapporteurs are experts, they are highly
respected fact-finders. They can come fromthe
bar, they can come from NGOs, they can work
singularly or they can work in combination with
ot hers, and they can undertake research.

Wth this in mnd, we al so point
out that a fact-finder is not alien to the
ordinary adm nistration of justice. W have
provi ded you with exanmpl es where such an expert
can be appointed under the Federal Court Rules.
There is a procedure in the Ontario Rules of Civil
Procedure for the appointnment of experts. And
whil e they vary, in essence it is a form of
del egation of a limted inquiry to a person who

can respond to you, can respond to the mandate you
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create, and we ask you to consider it. It has
many, many advant ages.

You are famliar with such
persons, M. Conm ssioner, because when you
undert ook your task as the Comm ssioner in the
Wal kerton I nquiry, you, for exanple, retained
Dr. Robert GiIlamwho we understand interpreted
and presented inportant findings to the inquiry.

The Honour abl e Justice Krever in
his interimreport on blood safety retained
experts to audit Red Cross bl ood centres and
sinply presented the conclusion to the inquiry.

So we urge you to consider this as
an option, and we have set out in paragraph 25 the
ki nds of issues that the assessor or fact-finder
coul d entertain.

Certainly, he should have access
to the docunments and testinony that bear on
M. Arar's treatnent, if there are any in the in
camera process. He should be permtted to conduct
an in-depth interviewwith M. Arar. He should be
able to conduct the kinds of interviews that woul d
i nvol ve discussions with M. Arar's famly
members, his physicians, any mental health

professionals. He should be permtted to discuss
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i ssues with others who have undergone the same
experience in the same prison, with the same nmen.
He may find the confirmation inportant.

| ask, M. Comm ssioner, because |
think it is only fair to: Does this creative
solution to the problemthat has been created
constitute an unfairness to anyone else? | think
it of utmost inportance to observe two things.

| was here | ast year when
M. Caval luzzo reported his efforts to obtain the
assi stance and invol vement of the Government of
Syria, the Government of Jordan, and the
Government of the United States. It's fair to say
t hat their deliberate choice to be absent from
t hese proceedings is inportant because, with
respect, only they have a direct interest in the
condi tions of confinement of M. Arar in Jordan
and Syri a.

We take a very strong position
that there is no other party before you, they
havi ng chosen not to participate, that has a
direct interest in those conditions of confinement
except M. Arar.

So with that, in ny respectful

subm ssion, this innovative process would do the
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foll ow ng:

It would put M. Arar in a
circunstance where he was able to provide, on a
[imted basis, information that we submt is
necessary to discharge your mandate and to have in
your possession before the writing of the interim
report. It is a nodel that we have adopted which
does not cause prejudice or injury to any other,
and it would allow M. Arar to be protected froma
process that he is not able to participate in now,
because he doesn't have the know edge and
informati on on the broader issues. And it is
particularly appropriate as a nodel when the
inquiry is: Describe the conditions of
confinement, torture and abuse.

And | want to say one | ast thing:
If we were trying to call all this evidence before
you, M. Comm ssioner, some of it is so intensely
personal and private that it is very hard to put
into the context of a public inquiry. [It's very
hard to spend time on people's sleeping habits,
their nightmares, their ability to have intimte
relations with spouses, how t hat has changed. But
t hose are the kinds of questions that get asked,

t hat need to be answered in the question: What is
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the effect of what happened and what happened
exactly?

So with that, M. Conm ssioner, we
comend to you this nmodel as one that is creative
and fair, and urge you to accept it.

If I could answer any questions, |
woul d be pl eased to.

THE COWMM SSI ONER: Pl ease, if you
woul d, and thank you for that, M Edwardh.

| haven't had any direct
experience with a model like this. | amobviously
famliar with the Ontario Rules, and I read the
mat eri al about the United Nations human rights
experience.

But | do have a coupl e of
guesti ons about it.

The appoi ntment, first of all, if
one were to be appoi nted, would be an appoi nt nent
by the Comm ssion?

MS EDWARDH: Absol utely.

THE COMM SSI ONER: And if a report
were prepared, then it would be, in the first
instance, delivered to the Comm ssion. Wuld you
anticipate or is it in these types of situations

anticipated that at that stage, before it was
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entered formally into the record of the

Comm ssi on, there would be an opportunity for

t hose who have standing at the Comm ssion to see
it and to make subm ssions?

What | amthinking of -- | don't
suggest this would happen -- for exanple, if the
report included something that was totally
irrelevant or unrelated, it m ght need to be
vetted before it becane part of the record of the
Comm ssi on.

MS EDWARDH: | think it is prudent
to, at a mnimum adopt a process, if one were
inclined, to permt subm ssions to be made; that
there may be something on the record that is
irrelevant, there may be sonet hing that even -- |
don't know what it would be -- that would violate
nati onal security confidentiality, obviously that
ki nd of vetting must occur before it would be

filed.

But | do think we can do that with

written subm ssions to you. It isn't necessary
for the expert fact-finder to come and testify.
But that's another option.

THE COVM SSI ONER: Ri ght. That

was one of nmy other questions. When the
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fact-finders of this sort are appointed and have
been appointed in other proceedings, is it comon
that they woul d be presented to the tribunal with
an opportunity for people who wanted to inquire
about the process perhaps, or even indeed some of
t he substance, to be given an opportunity to do
so?

MS EDWARDH: | think it's within
your discretion, M. Comm ssioner. | think it
goes both ways.

THE COVM SSI ONER: Ri ght .

MS EDWARDH: It m ght well be
somet hi ng you m ght want to receive further
subm ssions on, but it isn't necessary that they
need to be presented for that kind of exam nati on.
I n your order directing their mandate, you could
ask that they report in accordance with certain
steps, and one of those steps could be to
articulate clearly the process undertaken.

THE COWMM SSI ONER: G ven that this
is a factual inquiry which, to this point, other
t han perhaps this procedure, will base the
findings on evidence that's given directly under
oath and subject to cross-exam nati on, what role

woul d a report of a fact-finder, as you suggest,
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play in the evidentiary hierarchy, if you will?

Woul d that report be capabl e of
being used by me if | were to make any finding, in
support of any finding that could be said to be
adverse to either an agency or an individual?

MS EDWARDH: I n nmy subm ssion, the
short answer, M. Comm ssioner, is should you make
the decision to set up a fact-finder, and you
deci de to accept the report because it accords
with the direction you have provided in setting
out the mandate, that your acceptance of that
report makes it no different than any other
factual matter that is before you.

For exanmple, in another context,
if it was inportant for you to understand the
capacity to do audio intercepts in a room and
given the fact that you may not have the techni cal
skill, you retain someone who said sinply to you
"absolutely, there's a clear capacity to do this
in this room', then | would say to you that you
are entitled to accept that expert report and act
on it, w thout going through any nore el aborate
process.

THE COWMM SSI ONER: What | am

concerned about is section 13 of the Inquiries
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Act, which as you are aware requires notice to be
given -- and | don't have the exact wording

here -- and individuals or institutions an
opportunity to respond to any all egati ons of

m sconduct, if a report of this sort were relied
upon to make a finding that fell within section
13, could it be said to be unfair in that there
woul dn't be the opportunity to cross-exam ne and
indeed it wouldn't be something that was directly
gi ven under oath?

MS EDWARDH: Well, your
fact-finder could choose to adm nister an oath
t oo, on your direction.

But | et me deal nore substantively
with the issue.

The reason, M. Conmm ssioner, we
said that there was no one who had a direct
interest in M. Arar's treatment, other than the
Syrians and the U.S. and perhaps Jordan, was
because there is no one at risk of a finding of
m sconduct that they were directly causing
M. Arar's abuse in jail in Syria, to ny
knowl edge. But | haven't been in your hearings.

THE COVM SSI ONER: Ri ght .

MS EDWARDH: It's my understandi ng
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per haps the cl osest that comes to it is the
suggestion that Ambassador Pillarella's

ent husi asti c support of the Syrians in their
interrogation of M. Arar could have intentionally
or otherwi se encouraged the interrogation process.
But he still is not alleged to be in the basenment.
He doesn't purport to have know edge of the
process of interrogation fromthe documents | have
seen.

So | even take the position he is
not directly interested.

THE COWMM SSI ONER: | under st and,
and | understood that point in your subm ssion
when you said that the only person who is directly
interested in the evidence or information that
M. Arar was tortured when he was in Syria would
be M. Arar.

It seenms to me that if one were to
go ahead with the proposal that you make, that one
of the conditions that m ght be attached to it
woul d be that while the information woul d become
part of the record of this inquiry, it could not
be used as the basis for any finding of m sconduct
agai nst anot her individual or institution.

As | hear your suggestion, what
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you are saying is, and that's probably the case,

it wouldn't be necessary to be used for that

pur pose because it's not directly alleged that
anybody who is a Canadian official was involved in
the torture.

MS EDWARDH: | don't want to
resile though, M. Comm ssioner, from hierarchies.
| do not believe, nor do | accept, that you are
anyt hing but the master of your own house in the
procedure of this Comm ssion of Inquiry. And if
t he Government of Canada, because of the decision
to proceed entirely in camera, has created a
situation where you now feel you can't call upon
another witness to testify fully, the question |
ask is: There is nothing in your terms of
reference that would prevent you from adopting the
conclusions of a fact-finder after a review, with
t he assistance of your counsel, of the evidence he
gat hered and the concl usions he reached.

It is not the case, in ny
respectful subm ssion, that your terns of
reference require you to find facts only on the
basis of sworn testimony before you. This is an
inquiry; this is not a trial.

I n that respect, should you have
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confidence in the process and in the scope of the
inquiry and in the credibility of the fact-finder,
you are at liberty, sir, to adopt it as your own.

If it found a section 13 notice,
and a finding of msconduct in my respectful
subm ssion, that is appropriate as well.

Al'l this is is a comprom se
necessitated because M. Arar has been cut out
fromDay 1 in this process.

But you need to know whet her the
utterances he gave in Syria are hogwash, or
whet her they are matters which are reliable enough
for the Canadian intelligence establishment to
gi ve sonme credence to.

We know that if you will use a
mechani smthat is reputable and acceptabl e,
there's only going to be one conclusion. But you
need to have a process for that.

It would be a very serious flaw in
this inquiry if you didn't armyourself with that
informati on before your interimreport.

Whil e we know M. Arar may have to
wait until the end of the day to give a ful
account of what transpired, | nust tell you,

M. Comm ssioner, in |light of the history of the
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summaries, M. Arar and his counsel have doubts
and grave concerns as to whether the interim
report will even see the |ight of day. W have no
doubt that you will have to fight to make it see
the light of day.

THE COVM SSI ONER: If I could, I
have nore questi ons about it, because as | said
t he proposal is unique to ne.

You did, in the course of your
subm ssion, mention that the fact-finder should be
gi ven access to any docunents, even those that
were received in camera, with respect to the
events that the fact-finder would be reporting on.
Woul d you be proposing then that the fact-finder
see docunments over which the government clainms
nati onal security confidentiality, or would these
be public documents?

Any of these questions, by the
way, that | am asking, are just things that have
occurred to me as | read your material. Feel free
if you wish to get back to ne on them

MS EDWARDH: | think the answer
is, if possible, they ought to see matters. So
obvi ously a fact-finder nmust be a person who is

capabl e of getting security clearance and who wil
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work within the confines of the rules of this
inquiry.

But | amsure if you,

M. Comm ssioner, or your counsel were to pick up
t he phone and ask our former Justice Arbour if

t here was sonmeone she recomended to conduct such
a finding, that you get sonme names. And | am sure
that ultimately if the Governnment of Canada, who
is often privy to using rapporteurs, is satisfied
with the credentials of such a person, then indeed
they will get security clearance.

So |l don't resile at all fromthe
suggestion that as nmuch information should be
given to you to permt you with confort to accept
t he findings.

THE COMM SSI ONER: Woul d you
envision that the interviewwith M. Arar would be
audi ot aped or vi deotaped, or how would the report
be presented?

Would it be a written report, or
is that something that would be up for discussion?

MS EDWARDH: | think that woul d be
up for discussion. Obviously a written report to
you. Any interviewwith M. Arar or his spouse or

his children or his nother or his treating
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physi ci ans woul d be a matter to think about, how
it would form appendi xes, whether they could be
reviewed by you and then seal ed because of the
confidentiality associated with them

There are many avenues to protect
the integrity of the fact-finding process, and
also to preserve both privacy interests and just
what the limted scope of the inquiry is.

| woul d be glad to think about and
address any of themthat you require of ne.

THE COWMM SSI ONER: Do you have any
idea fromother experiences as to how nmuch tinme
this type of process would take?

Let me say that if it's otherw se
a good idea and one that should proceed, the
guestion of tinme isn't one that should mlitate
against it. | amjust interested.

Do you have any coment on that?

MS EDWARDH: | have one personal
exanple, if you will bear with me.

| represent someone who |aid a
conmpl aint for one of the U N. rapporteurs who
travelled to Iran, and the process, | believe,
bet ween t he maki ng of the conplaint, the

rapporteur's entrance into the country, which
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obvi ously had to be negoti ated, and delivering a
report, wasn't nmuch nmore than three nonths, once
t hey got in.

So I would think that a dedicated
rapporteur, who doesn't have to travel to Syria --
whi ch we woul dn't advise in any event -- or
doesn't have to travel to other countries, could
do this in a 6-to-8-week period.

THE COWMM SSI ONER: Thank you very
much, Ms Edwar dh. Most hel pful.

MS EDWARDH: Thank you.

THE COMM SSI ONER:  We will turn to
the intervenors, and we have three of them

M. Neve, are you speaking on
behal f of the group?

SUBM SSI ONS / SOUM SSI ONS

MR. NEVE: Good norni ng,

M. Comm ssioner. |It's a pleasure to be here, ny
first opportunity to be in front of you since the
day when | asked on behalf of Amnesty

| nternational for status at the inquiry.

| speak today on behalf of Amesty
| nternational but also on behalf of the 17 other
organi zati ons that have been granted intervenor

status before this inquiry, and two ot her
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col | eagues from ot her organi zati ons are going to
make brief presentations to you as well.

This phase of the inquiry offers a
critical opportunity to ensure that issues of
significant concern to the Canadi an and i ndeed
international public are fully explored and
addressed in a manner, of course, consistent with
your mandat e.

Clearly one el enment of central
interest to the public is being able to hear from
Maher Arar about his experience. |Intervenors are
deeply di sappointed that the positions taken by
t he government with respect to what have becone a
staggeringly wi de sweep of national security
claims have neant that there has been virtually no
meani ngful disclosure to M. Arar of evidence
relevant to this case to this point in tinme,
making it virtually inmpossible for himto take the
stand at this time in any way that would be
consistent with procedural fairness.

We are therefore very supportive
of the subm ssion Ms Edwardh has made, urging that
an i ndependent fact-finder be appointed with power
to, at the very least, enquire into M. Arar's

treatment in Jordan and Syria, an issue which of
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course is of utmost inportance to all of the
i ssues at stake in this inquiry.

We have simlarly recommended this
option in our witten subm ssion to you,
descri bing such an expert, in our words, as a
speci al rapporteur, a role and function which
Ms Edwar dh has very rightly highlighted has |ong
standi ng, extensive, and | would say successf ul
precedence within the international human rights
system be it at the United Nations or other
international human rights bodies such as the
Or gani zation of American States.

We believe that the appoi nt ment of
such a fact-finder could and should be used to
address anot her pressing concern that intervenors
have regarding the inquiry and which we believe is
central to your mandate. We have highlighted
since the outset of the inquiry that it was vital
t hat there be careful exam nation of the
possi bility that what happened to Maher Arar was
not an isol ated, exceptional instance, but rather
m ght have been part of a wi der pattern, and that
t he pattern m ght even have been tantamount to a
Canadi an variation of the notorious U. S. practice

of extraordinary rendition, whereby individuals
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are transferred by one government into the hands
of police and jailors in another country outside
of the usual framework of |egal and human rights
saf eguar ds.

We were supportive, for that
reason, of the applications for standing that were
made by or on behalf of Muayyed Nureddin, Abdull ah
Al mal ki, and Ahmed Abou El - Maati .

When t hey were not granted
standi ng, we instead urged that they be called as
wi t nesses.

We do understand and appreciate
t he procedural concerns and sensitivities that may
make it difficult for the Conm ssion to call them
as witnesses and to testify in a conventi onal
manner, many of the same concerns and
sensitivities that of course arise in M. Arar's
case. An independent fact-finder could resolve
these difficulties.

Comm ssi oner, | cannot stress
enough how vitally inportant intervenors consi der
this point to be. All three of these nen,
Canadi an citizens, have, |like M. Arar, been
arrested and detained in Syria. They have all,

l'ike M. Arar, made allegations of being
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interrogated under torture, and critically,
information that arises in all of these cases
rai ses questions about the scope and nature of the
rel ationship between Canadi an | aw enf orcenment and
security agencies and their Syrian counterparts.

Did their arrests come about as a
result of information that was provi ded by
Canadi an agencies? Did their arrests come about
as a result of some sort of request made by
Canadi an agencies? Did information from Canada
formthe basis of the interrogations they
experienced in jail in Syria? Did Canadi an
interest in the results of the interrogation
sessions interfere in any way with di plomatic
efforts to protect the fundamental rights of these
men while they were in detention? And finally,
what use was made of the confessions and
informati on obtai ned during the vari ous
interrogati on sessions, and in particular, did
information fromany one interrogation flowinto
any of the other cases, including M. Arar's?

Al'l four of these men were held
for at | east a portion of their imprisonment in
t he same detention in Damascus, the Pal estine

branch of the Syrian mlitary intelligence. These
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four men were detained in Syria over a time that
spanned al nost two and a half years, beginning
with the arrest of M. EI Maati in November of
2001 and continuing through to the rel ease of
M. Almal ki in March 2004. Each of them and/or
their famlies, have all eged that Canadian | aw
enforcement and security agencies may have been
closely involved in what happened to them

Comm ssi oner, we are cogni zant of
the fact that your mandate is to inquire into the
rol e of Canadian officials with respect to Maher
Arar, but we very strongly are of the viewthat
the role cannot be properly understood and
assessed wi t hout considering the fundanment al
question of whether his experience was an isol ated
one, and may have therefore been an error or
oversight, or, rather, was part of a pattern and
may have therefore been something more systemc
and even intentional.

This distinction is a fundanment al
one. It would nmost certainly shape the nature of
your findings and recommendations. It is also
central to the policy phase of the inquiry.

Unl ess we understand whether there is a pattern

behind M. Arar's experience, it is difficult to
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know what should be recommended as to the nost
effective approach to oversi ght of RCMP nati onal
security activities. Unless we understand whet her
there is a pattern behind M. Arar's experience,
M. Comm ssioner, the Canadi an public wl
inevitably feel that this inquiry into what
happened to himis inconplete.

We very nmuch urge, therefore, that
you take up the recommendati on made by M. Arar's
counsel to appoint an independent fact-finder and
t hat his or her mandate expressly include
inquiring into the experiences of these three
ot her Canadi an citizens who were detained and
all egedly tortured in Syria and consi dering what
rol e Canadi an agenci es may have played in what
happened to them

Thank you.

THE COMM SSI ONER: Thank you very
much, M. Neve.

As | understand your subm ssion,
there are two things that you are saying in
respect of the other individuals that the
fact-finder would |l ook at. One would be the
treatment in Syria, and the second, a much broader

i ssue, would be, my word, the complicity of the
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Canadi an governnment in their being detained and
treated that way in Syria?

MR. NEVE: That's correct.

THE COWMM SSI ONER: That captures
the two areas you are suggesting the fact-finder
shoul d address with respect to those three?

MR. NEVE: Yes, we consider both
of those issues to be of critical inportance and
central to your mandate.

THE COWMM SSI ONER: Thank you very
much.

Who's next? M. Sal oojee?

SUBM SSI ONS / SOUM SSI ONS

MR. SALOQJEE: Thank you very
much, M. Comm ssioner, for giving nme the
opportunity before you today.

| will begin, of course, by noting
that M. Arar's case is of great inportance to al
Canadi ans but, in particular, to Canadi an Musli ns
and Arabs. We feel very strongly about this case
and we have fromthe begi nning, not only because
M. Arar is one of our own, one of us, but also
because his case seens to encapsul ate many, if not
all, of our collective concerns after Septenber

t he 11t h.
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Some exanmples that | am sure you
are quite aware of, the visitations by the RCMP
and CSIS and the tactics typically used in those
vi sitations against Canadi ans of Arab and Muslim
origins; the issue of racial profiling; the issue
of detention and interrogation while travelling
t hrough the United States; the fear of being
stigmatized as a terrorist in our own country, and
all of the attendant tragedies that that entails;
the issue of dirty information about individuals
being circul ated and exchanged with others, and
t he consequence of those exchanges; the issue of
public information published about us by anonynous
sources; and so forth and so on.

It certainly is not an
exaggeration to say that many Canadi an Muslins and
Arabs do live in the shadow of M. Arar. W are
fearful that what happened to himm ght very well
happen to us.

Certainly I think I would anplify
M. Arar's counsel's statement that M. Arar does
have a very profound reputational interest, and
that interest | think is shared by many Canadi an
Arabs and Muslinms who have had their |lives ruined

post 9/11 for a variety of reasons, being smeared
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as terrorists or terrorist synpathizers. There's
a litany of those cases, and in all of those
cases, reputations have been ruined, famlies
destroyed, livelihoods conprom sed.

Therefore | think it's safe to say
t hat Canadi an Arabs and Muslinms have placed a
great deal of hope in this Comm ssion. W have
asked for it, we have fought for it, we have
advocated for it. We don't have any presunption
about the outconme, but our primary expectation is
t hat the Conm ssion would | eave no stone unturned
in exam ning what happened to M. Arar.

We therefore believe that there
can't be a full, conplete, and meani ngf ul
exploration of his situation w thout also
listening to the testinmony of the individuals
mentioned earlier by my coll eague, M. Neve,
Abdul I ah Al mal ki, Muayyed Nureddin, and Ahmed Abou
El Maati. |In fact, we believe that such
information is essential to a full and conplete
review of M. Arar's experiences.

M. Cavalluzzo nentioned earlier,
of course, that in the initial stages of the
public hearings there were various witnesses who

were called, some of which he termed "cont extual
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wi t nesses,"” and of course we are going to be

| ooking forward to a nunmber of other wi tnesses as
well, officials, functionaries, front |line

wor kers, as he called them These w tnesses, we
beli eve, these three men, are no | ess relevant and
no |l ess important to be heard fromthan the other
wi t nesses that we have heard from previously or we
wi Il hear from

As with Arar, there are troubling
unanswer ed questi ons about the role of our
security agencies in these nen's detention and
all eged torture, and I think and I hope that you
will agree with me that the simlarities between
t hese cases are uncanny and al arm ng and nust
warrant serious exploration.

You have heard some of the facts
fromny coll eague, M. Neve, and really | think
it's our position that certainly you are mandat ed
wi thin the broad powers that you have to consider
any other circunstances relevant for M. Arar's
situation. So within that framework, | certainly
t hi nk that you have the power to listen to these
men.

Beyond that, | think that it's our

position that what these men have to say is
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squarely wi thin your mandate in | ooking at
M. Arar's situation directly and in a focused
manner, because their testimony m ght shed some
l'ight on some of the follow ng issues: whether
what happened to M. Arar was, in fact, isolated
or whether it was a Canadi an-style rendition
policy; whether what happened to M. Arar was in
whol e or in part due to the fact that he was a
Canadi an Arab or Muslim Their testinony m ght
yi el d val uabl e evidence as to Canada's
relationship with Syrian intelligence. And
certainly I think their testinmny would be very
i mportant in your recommendations about an
appropri ate oversight mechani smfor the RCMP.
One notes already anong the
Arab-Muslimconmmunity that there is significant
di sappoi nt ment about the fact that so much tine

has been devoted to in camera hearings and there

has not been a sunmmary produced of those hearings.

Our recommendation to listen to
these men is not to delay the Comm ssion or to
hamper its work. We are not calling for a
full-blown inquiry into these men. Our intent is
sinply to listen to them to illumnate, in the

full est and most neani ngful way possible, what
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happened to M. Arar.

Justice must not only be done but
must be seen to be done, and their testinmony is no
| ess rel evant and no | ess inmportant to those that
you have heard before and those that you will hear
soon.

Thank you so much.

THE COMM SSI ONER: Thank you very
much, M. Sal ooj ee.

Next is M. All mand.

SUBM SSI ONS / SOUM SSI ONS

MR. ALLMAND: M. Conmm ssi oner,
because | want to refer to certain documents, |
will make my statement fromnmy seat, if that's
accept abl e?

THE COWMM SSI ONER: That's
accept abl e.

MR. ALLMAND: M. Conmm ssi oner,
one of the questions you are asking today is how
t he Comm ssion should provide fairness to M. Arar
who feels unable to testify because he has not had
access to much of the testinony given in canmera
and consequently cannot fully or adequately
comment on it.

In the joint subm ssion of the
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i ntervenor organizations of April 28th, there is a
proposal to appoint a special rapporteur, which
M. Neve has already referred to, which attenpts
to respond to the issue of M. Arar's testinmony.
And this morning, of course, his attorney put
forward a sim |l ar proposal, which she called a
creative option, for an independent fact-finder.

So on behalf of the International
Civil Liberties Monitoring Group |I would like to
explain why we are supporting such a proposal or a
variation of it and what it should cover.

As | mentioned before, the
I nternational Civil Liberties Monitoring Group is
a coalition of 34 civil society organizations,
human ri ghts groups, refugee support groups, trade
uni ons, faith groups, and so on, which was set up
after September 11th, 2001, with a mssion to
moni tor and to protest any attack on, or
vi ol ations of, or infringement of human rights, as
set out in our constitution, in our federal and
provincial laws, and in the international treaties
ratified by Canada.

While we are here dealing with the
case of M. Arar, the International Civil

Li berties Monitoring Group is also concerned with
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any practice or policies which would constitute an
attack on the Canadi an human rights system or
underm ne the integrity of that human rights
system
I n giving notice of the
Comm ssion's mandate | ast year, you said you
want ed evi dence with respect to the deportation of
M. Arar to Syria via Jordan, also the
i mprisonment and treatment of M. Arar in Syria,
and then any other circunstance directly rel ated
to M. Arar that the Conm ssioner considers
relevant to fulfilling his mandate.
Commenti ng on your mandate, you
stated in your ruling of May 10th, 2004, and
quote from your ruling.
"I amcommtted to ensuring
that the inquiry is both fair
and thorough, and that in the
course of the inquiry,
obtain and consi der all
rel evant information relating
to the issues identified in
the terms of reference.
agree with the subm ssi ons of

t hose applicants who urge
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that the inquiry look into
not only what happened but

al so the causes. | intend to
exam ne the why it happened
froman individual

organi zati onal and system c
perspective. | also agree
with the subm ssions that the
scope of my mandate shoul d be
interpreted broadly and that
the actions in question must
be viewed in context."

M. Comm ssioner, if we are to
achi eve your goals for the inquiry as stated in
the ruling that | just referred to, that it be
t horough, that it be broad, that it be in context,
whet her it is the result of a system c policy or
not, then I would submt that you nust find a fair
means to hear M. Arar and to understand the
context in which he was detai ned, interrogated,
and tortured.

We believe that you must deal with
the foll owi ng questions:

First, was Arar's detention and

torture in Syria the result of a m stake by
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Canadi an officials or a result of a policy?

Second, did Canada have any
arrangements with Syria and the United States
regardi ng confinement, interrogation and torture?

And third, did Canada have its own
policy of rendition?

And | would submt that in order
to get answers to these questions, you must
exam ne the other cases of Canadians tortured in
Syria, to see if it adds up to a pattern or to a
policy. Otherw se, M. Comm ssioner, you will be
elimnating without any inquiry one entire
possibility relating to M. Arar's treatnment.

The evidence that we have been
able to exam ne, scant as it may be, suggests to
us that there is a strong possibility that there
is a pattern, that M. Arar's case i s not an
i sol ated one which was the result of m stakes and
i nexperience.

My col | eagues have al ready
referred to the cases of El Maati, Al mal ki and
Nur eddi n, who were all detained in Syria, in the
same prison, with the same interrogator, with the
same all egations of torture, and they said the

guestions they were asked in Syria were sim/lar or
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t he same questions that they had been asked in
Canada by Canadi an security officials before they
| eft to go overseas.

So in concl usion,

M. Comm ssioner, we would |like to suggest the
following: W submt, and are convinced, that you
cannot find out what happened to M. Arar unless
you check the possibility of a pattern, a system
or a policy -- in other words, perhaps a Canadi an
version of rendition -- and this means getting
informati on about other cases, exam ning what
happened to them as conpared to M. Arar, in
particular those tortured in Syria.

A final word. We believe that if
this is not done, then what is the value of the
Part 2 policy review? How can we, or you,
recommend a policy to correct a problemif we
don't know the full parameters of that problem if
we don't know the full causes which led to the
arrest, to the confinement, to the interrogation
and torture of M. Arar in Syria?

Thank you very much,

M. Conmm ssi oner.

THE COWMM SSI ONER: Thank you,

M. All mand.
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Ms Mcl saac, for the Governnment,
you are next?

SUBM SSI ONS / SOUM SSI ONS

MS Mcl SAAC: Thank you, sir.

If you may, | would like to start
my subm ssions this morning by rem ndi ng everyone,
as | amsure | don't need to rem nd you, sir, that
this is a public inquiry, not a trial, and you are
an i ndependent fact-finder. And it's against that
background, in nmy subm ssion, that you have to
determ ne the issue of whether and when M. Arar
should testify before you and how t hat should be
done.

First of all, as we have said in
our subm ssions, the Attorney General does not
know precisely what allegations M. Arar wi shes to
make agai nst Canadi an officials or the totality of
what he will say if he testifies. W assune that
Comm ssi on counsel have interviewed himand that
Comm ssi on counsel do have views as to what his
evi dence woul d be, and that Comm ssion counsel is
in the best position to advise you as to whet her
he woul d be able to provide evidence that would
assi st you in your evaluation of the conduct of

Canadi an officials, and whether this evidence is
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uni que to M. Arar or whether it's available from
ot her witnesses.

Quite frankly, if M. Arar has
such evidence that would assist you in the
eval uati on of the conduct of Canadi an officials,
it is clearly the view of the Attorney General
t hat you would need to hear fromhimin order to
eval uate that evidence.

Wth respect to the issue of
fairness, there seens to be a rather profound
m sunder standing, in ny view anyway, as to what
t he purpose of this inquiry is. The purpose of
this inquiry is to evaluate the conduct of
Canadi an officials in accordance with the
provi sions of your ternms of reference, and in
particular, | would have thought their invol vement
with respect to M. Arar's detention in New York,
hi s subsequent deportation to Syria via Jordan,
their involvement or role, if any, in his
incarceration in Syria, and subsequently his
return to Canada, and other matters that you m ght
find directly related to M. Arar which are
rel evant to that inquiry.

The Government of Canada takes the

position that M. Arar does not have a case to
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meet .

Li ke any other inquiry, this
inquiry certainly involves the reputations of
various individuals, whether they be witnesses at
the inquiry, and someti mes whet her they sinply be
bystanders to the inquiry. But it is important to
go back continually to this first principle: that
t he purpose of the inquiry is to exam ne the role
and the conduct of Canadi an officials.

Accordingly, the governnment takes
issue with the prem ses at paragraphs 7 and 13 of
t he subm ssions that have been filed by M. Arar's
counsel, and those coments are to be found --
paragraph 7, which is at page 3, where the
statenment i s made:

"M. Arar sinply has no nore
informati on about the

al |l egati ons agai nst himthan
he knew at the commencenent
of the inquiry."

The purpose of this inquiry is not
to ook into the allegations against M. Arar.

And simlarly, paragraph 13 at
page 4:

"It would be grossly unfair
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for M. Arar to testify at
the inquiry when he will be
unable to respond to
guestions related to the
documents and testi nony
emanating fromthe in camera
hearings from which he has
been excl uded."

M. Comm ssioner, if M. Arar were
to testify, he would not be cross-exam ned with
respect to the evidence that you have heard in
camera. He would be cross-exam ned, if at all,
with respect to the material that is in the public
domai n and which, in accordance with your rules,
has been provided to hi mahead of time.

He cannot and will not be asked
questi ons about docunments and testimny fromthe
in camera hearings. He doesn't have to respond to
all egations in order for you to judge the actions
of Canadi an officials. Your job is to review
their actions and determne if they were
reasonable in the circunstances and whet her they
contributed in any way to what happened to
M. Arar.

THE COWMM SSI ONER: Let nme
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under stand, though. 1Is it the government's
position that M. Arar is or is not entitled to
procedural fairness as a witness in this inquiry?

MS Mcl SAAC: He certainly is, sir.
But we have to put the concept of procedural
fairness in context, and I am not here today to
urge that M. Arar nust testify.

| am sinply here to say if it is
t he eval uation of your counsel who deci de which
wi tnesses will assist you in fulfilling your
mandate, if it is their view that M. Arar has
i nformati on which would be of value to you in
assessing the conduct of Canadian officials, then,
yes, he should testify.

And as we have said in our
subm ssion --

THE COWMM SSI ONER: But there is
al so a concern, though, that if he were to
testify, as Ms Edwardh points out, that there
woul d be a concern that he would inevitably be
testifying about events and i nformation about
which there's a good deal of evidence in camera,
of which he would have no knowl edge.

MS Mcl SAAC: | don't make the

connection, sir. M. Arar, | presunme, would
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testify as to the circumstances: what happened
when he was stopped in New York, what the
officials in New York said to him what happened
when he was incarcerated.

THE COWMM SSI ONER: You are saying
then that all of the evidence |I've heard of what
happened in New York then can be made avail able to
M. Arar?

MS Mcl SAAC: No, sir, because |
don't think there's a connection. That's not what
| am sayi ng, sir.

THE COWMM SSI ONER: And t hroughout
the in camera process, the governnment has been
adamant, witness after witness after w tness be
provided with all of the information that the
Comm ssion has with respect to matters about which
t hat witness was testifying. Repeatedly |I have
heard the plea fromthe Government, it's only fair
in complaints, if there's even a little slip-up,

t hat a prospective witness has not been shown a
document or has not been told every question that
the witness may be asked. That's been the
approach of the governnment.

And it seems to me rather

di si ngenuous for the government to come al ong now
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and say that M. Arar would testify, if we called
him and yet would not have access to the type of
informati on that wi tnesses -- and not just in this
proceedi ng but generally in proceedings -- have
access to. That's the concern | hear from

Ms Edwar dh

MS Mcl SAAC: Well, that's correct,
sir. But my subm ssion is that it's based on a
false prem se, which is, as | say, if M. Arar has
informati on that he wi shes to provide to the
Comm ssi on, that the Comm ssion judges will be of
assi stance to the Comm ssion, that evidence, in ny
subm ssion, needs to be given by him | don't
know how el se you are going to receive it.

| have difficulty with the idea of
t he speci al rapporteur because, after all, you are
an i ndependent fact-finder. That's what your role
is. That's what you are. Why do we need to
i nvol ve yet anot her person?

It may be that some of this
evidence will be very difficult and it may be that
appropri ate accomodati ons should be made in order
to allow M. Arar to give that under a
non- publication ban or even in private. W would

have no objection to that because we appreciate
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t hat some of this evidence, for himto rel ate what
may have occurred to himin Syria, is going to be
extremely difficult for him

But the point is that, in our
view, if he has information, particularly if he
has al | egati ons agai nst Canadi an officials, it's
very difficult for us to appreci ate how t hat
evi dence coul d be provided to you without the
Canadi an officials having the opportunity to know
what that evidence is.

THE COMM SSI ONER: It seenms to nme,
and as you may have gl eaned from one of the
questions | asked Ms Edwardh, that one m ght make
a difference between information that is an
al |l egati on agai nst a Canadi an official, i.e.,
information that relates to the interests raised
by section 13 of the Inquiries Act, and ot her
i nformati on about which he may give evidence or
provide to a fact-finder.

MS Mcl SAAC. And that may wel |l be
t he case, sir. | amnot sure that we need an
i ndependent, somebody else to hear that evidence.
But it may be that there is evidence that could be
gi ven without the necessity of cross-exam nation.

There is a point that | think is
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very inmportant to make here. The gover nnment
accepts that M. Arar is the victimin this case.
He is the individual who was deported to Syri a.
He is the individual who spent close to a year in
a Syrian prison. He doesn't have, in our

subm ssion, anything to answer to.

And quite frankly, | took unbrage
to sone extent to the suggestion that he woul d be
subjected to abuse. That is not the case.

But | come back to the point that
| was making, which is that if M. Arar has
evi dence whi ch woul d be useful to you in
eval uating the actions of Canadian officials, that
evi dence needs to be heard by you. And in terns
of timng, in my subm ssion, that evidence needs
to be heard by you prior to an interimreport. It
seenms to nme to be | ess than expeditious to have
some kind of interimreport that may then hear
M. Arar's evidence, that may then require the
recalling of more witnesses.

However, all of that is prem sed
on my opening remarks, which is that we are not in
a position to evaluate the nature or the necessity
of the evidence that M. Arar would give to you,

and it may well be totally appropriate at the end
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of the day for your counsel and you to decide that
it is not necessary for you to hear from hi munder
oath for the purposes of cross-exam nation. It
depends what the evidence is going to be.

THE COWMM SSI ONER: What Ms Edwar dh
suggests, as | listento it -- and | hope |I am
summarizing it fairly -- is essentially he gives
his recount of what happened to himin Syria.

MS Mcl SAAC: Yes.

THE COWMM SSI ONER: And as you
i ndi cate, as you acknow edge, | think fairly so,
that could be a very difficult exercise --

MS Mcl SAAC. There's no question
about that. We accept that.

THE COWMM SSI ONER: Everybody
under stands that and is very synpathetic to it.

That being the case, that's the
body of information that is proposed, Ms Edwardh
goes on to make the point -- she says that the
nature of the mandate here is such that to not
hear that story, to not hear that information in
the context of this inquiry would be to take the
heart out of the inquiry.

So whet her one puts the word

"essential" on it or not, her subm ssion is that
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surely in this inquiry into what happened to Maher
Arar, you are going to want to have the
information fromhimas to what happened.

| hear you not disagreeing with
t hat .

MS Mcl SAAC: Absol utely not.

THE COWMM SSI ONER:  And | hear you
saying that you think that | can receive that
information in manners other than himsitting in
the witness box in front of cameras being
Cross-exam ned.

MS Mcl SAAC: Absolutely. The only
point I wish to make is to the extent that
M. Arar has specific allegations that would
i nform your determ nation or evaluation of the
conduct of Canadian officials, it seems to nme, in
t he abstract at |east, which is what | am working
in, that it would be appropriate, and indeed
essential, that if those allegations were to
informyour findings, that the officials in
guestion have some opportunity to question
M. Arar as to those particular allegations.

I|f there aren't particular
al l egations, then maybe that doesn't becone

necessary.
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Unl ess | can assist further, those
are my subm ssions.

THE COWMM SSI ONER: | just
wondered. | hear your general comments with
respect to the fact-finder, rapporteur concept.
am j ust wondering whether you have any ot her
coments with respect to that approach, nunber
one; and, second, your coments with respect to
t he subm ssions from M. Neve and the other
intervenors with respect to the fact-finder
interviewing, if that's the word, or reporting on
| suppose is better, concerning the three other
i ndi vi dual s.

MS Mcl SAAC. The governnment has
al ways had a difficulty with the issue of the
circumstances of these other individuals. Again,
| would turn to Comm ssion counsel, who are in the
best position after conducting an interview of
t hese individuals, to make a recommendation as to
whet her their evidence woul d be of assistance to
you.

What woul d concern me about the
i nvol vement of a special rapporteur would be that
t hat rapporteur would not be in a position to

eval uate the circunstances of these individuals as
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to how they ended up incarcerated in Syria or the
actions of Canadian officials, if any, in relation
to that.

The person who needs to do that,
assumng it's within your mandate -- and | suggest
it's not, unless you find some direct correlation.
The person to do that is you, by hearing the
evidence, review ng the docunents, and | ooking
into the circunstances as to how each of these
i ndi vidual s ended up being in Syri a.

| f the purpose of this is sinmply
to interviewthemto determ ne the extent to
whi ch, or the circumstances under which, they were

held in Syria, then without wishing to in any way

seemcallous -- and I certainly don't mean to do
that at all -- it's not immediately apparent how
that informs you in fulfilling your mandate with

respect to the actions of Canadian officials as
they relate to M. Arar's circunstance.

THE COMM SSI ONER: The argunment as
| heard it on that point was they were there in
and around the same time as M. Arar, and if
M. Arar said that he was treated by his jailers
in such a way, their evidence m ght show a pattern

and m ght | end support to it; that that's the way
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peopl e who were being detained on national
security concerns in Syria were treated at that
time.

MS Mcl SAAC: | can't dispute that,
sir, having not spoken to the individuals in
guesti on.

THE COWMM SSI ONER: That's what
under st ood the subm ssion on that part of what
their information, the use that would be made of
t hat .

MS Mcl SAAC. And M. Cavalluzzo
and his team would certainly be able to advise you
as to that if they have conducted intervi ews of
t hese individuals and know what evidence or what
assi stance they would be able to give you.

THE COWMM SSI ONER: But the
suggestion is that if | were to take evidence from
them-- and | understand M. Neve's point that
there were two parts of evidence he was
suggesting. There was the treatment in Syria and
then there was, ny word, the conplicity of
Canadi ans in treating them

But if I were to take it on one or
ot her for those purposes to glean that

informati on, the suggestion again is that be done
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by way of the fact-finder process.

MS Mcl SAAC: |If you deemit
appropriate to inquire into the circumstances of
t he arrest of any one or all three of these
i ndi viduals in Syria and their questioning in
Syria, with respect, why would we do that or why
woul d you do that through an i ndependent
fact-finder? Why wouldn't you do it yourself
using the offices of your counsel, your ability to
determ ne what documents are rel evant, what
wi t nesses need to be call ed, and what questions
need to be asked in order to inquire into those
circunstances? Why would you do that through an
i ndependent rapporteur?

THE COMM SSI ONER: | take your
point. | think probably one of the same issues
t hat woul d arise would be the concern that we hear
with respect to M. Arar. |If they are tal king or
testifying -- and I don't know the details. But
assum ng that they were tortured and m streated
while they were in detention in Syria --

MS Mcl SAAC: But it seens to ne,
sir, that before you take that step, you have to
determ ne whether there is some relationship

bet ween their circumstances and the circunstances
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of M. Arar; and upon having determ ned that

t hrough your own fact-finding process, we would
then reach the question of whether it is
appropriate within your terms of reference,
necessary, relevant -- whatever you determ ne --
to go down that road of further investigation and
inquiries of the individuals thensel ves.

If there is no connection, you
cannot make any connection based on your
fact-finding, then it seens to me that it's not
appropriate for you to be making further inquiries
in that regard.

THE COWMM SSI ONER:  Wel |, the
connection that's alleged, | amrepeating, is that
it is suggested that there be a simlarity in
treatment that would | end support to M. Arar's
descri ption.

MS Mcl SAAC: That is the
connection that is alleged. But before you head
down that road and worry about the rapporteur
situation, in my subm ssion, you would have to
make a determ nation based on your own inquiries
that there is some basis to those allegations.

THE COWMM SSI ONER: Okay. |Is that

it then?
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MS Mcl SAAC: Thank you.

THE COWMM SSI ONER: Thank you.

M. Bayne, do you have anything to
say on this issue?

SUBM SSI ONS / SOUM SSI ONS

MR. BAYNE: Surprisingly | do,
M. Comm ssioner.

Maybe what | will do,

M. Comm ssioner, is bring or offer perhaps a
somewhat different perspective to the arguments
t hat you have heard.

THE COMM SSI ONER: Just for those
here who don't know you, M. Bayne represents an
RCWMP officer.

MR. BAYNE: |Investigators in
A- OCANADA.

Let me begin by echoing many of
the comments made by Ms Marlys Edwardh on behal f
of M. Arar. | take a sonmewhat different position
t han the AG of Canada that M. Arar can be sinply
di sm ssed as having no case to answer. | think it
is right to say he has, |like the RCMP officers, a
profound reputational interest, and in the way
t hat Ms Edwardh characterized it; that is, there

is the potential for negative public reputational
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impact. That's the reality of this. M Edwardh
gave exanmples of that, with which | agree. There
are allegations of training in Afghanistan,
member ship or association with menmbers of

al - Qaeda, connections to sleeper cells or their
menmbers or terrorism And all of that, in ny
subm ssion, all of us would rightly expect that
M. Arar would demand to answer and have a full
opportunity to do that.

Wth those comments,

M. Comm ssioner, | come to the same concl usion
t hat Ms Edwar dh, on behalf of M. Arar and the
intervenors do, on this issue about M. Arar
testifying, that on the issue of fairness, it is
i mpossible for M. Arar to testify, but,

M. Comm ssioner, for quite a different reason.

Among her subm ssions, my | earned
friend Ms Edwardh said M. Arar wants the truth to
come out, and we all want the whole truth to come
out, not part-truths or hal f-truths.

In my subm ssion, sir, this issue,
the issue of the Arar testinmony, |ike the second
issue of RCVP testinony, is inextricably tied to
the i ssue of fairness and, put sinmply, | agree

with those who have argued that in M. Arar's
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testimony the full story cannot and will not cone
out publicly so as to do what public inquiries are
supposed to do: educate and informthe public.

In chief, in other words, the full
story can't and won't emerge fromthe central
person, for the obvious reason, he doesn't know it
all, he can't be permtted to know it all, he
doesn't have the national security clearance to
know much of this national or international
evidence. 1In chief, therefore, he will be
restricted and the public won't hear the full
story.

But even assume, M. Conm ssioner,
some forumin which he can assert sonme facts, sone
of the facts he alleges, in some setting, but
let's, for the sake of this argument about public
testinony, assune it is in the public forum

My point, sir, with respect, is
t he cross-exam nation of that central testinmony
woul d be so censored, so edited, so manipul at ed,
in the same way the actual testimny of key RCMP
investigators would be in public, that it won't be
the tool of cross-exam nation that it is supposed
to enconmpass in our system a full and thorough

chal I engi ng of the testimny and propositions of
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t he evidence of the witness, sinmply because we
won't be entitled in cross-exam nation even to
mention certain significant pieces of evidence.

Experienced litigators know,
sir -- and your background is such that you are
one of them-- that you make your case in our
system not only through your own client, or
wi t nesses you call on behalf of your client, or
documents you adduce in-chief, but equally or even
more i mportantly, you make your case, certainly in
the field in which | practice, through full and
effective and thorough cross-exam nati on of the
other side's case. That is usually the caul dron
in which the truth most clearly enmerges.

And that will be inpossible here,
were M. Arar to testify. Manifestly unfair,
first of all, to the RCMP investigators, who want
the full story told. Relevant evidence in the
form of documents and testimony under oath from
ot her witnesses that has national security
significance or international relations or
international security ram fications cannot even
be publicly mentioned by the cross-exam ner in
order to test M. Arar's evidence.

So you end up with a process that
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is a sham cross-exam nation, a pale imtation of
t he adversary process, a pantom me, hardly what
t he Canadi an public has a right to expect.

It isn't only, however, unfair to
the RCMP's investigators, that their counsel can't
properly cross-examne, it is also unfair to
M. Arar, because assume cross-exam nation is cut
of f because of subject matters that we can't get
into. That leads to unfair conjecture and
specul ation, and | say this recognizing that
cross-examnation is also a critical forumin
whi ch the witness who is challenged can shine. A
wi t ness who wi t hstands chal | engi ng
cross-exam nation makes a terrific impact on a
fact-finder, and that too is an opportunity.

Ms Edwar dh tal ked about M. Arar's
desire to answer allegations. He won't have that
opportunity, and very unfairly and unfortunately
and maybe even overstating the evidence that could
be brought to challenge him the public will be
|l eft to speculate, to i magi ne what m ght be
[ urking out there.

The third unfairness, sir, in ny
subm ssion, to the Canadi an public and to the

integrity and credibility of the public inquiry
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process if this type of constrained exam nation
in-chief and then sham cross-exam nati on process
were to take place, is that the fundamental role
of education and inform ng and apprising the
Canadi an public will go wanting.

Therefore, sir, because of this
di stortion of exam nation and cross-exam nati on,
it would be unfair, in my subm ssion, to require
M. Arar to testify in public. It sinmply won't
advance the search for truth that the Suprene
Court of Canada has told us these inquiries are
all about. In fact, if anything, it would
underm ne the credibility of the public inquiry
process.

THE COVM SSI ONER: | don't think
you do it intentionally, the question isn't
whet her or not he should be required. | think
Ms Edwardh's point is that at this point in time,
for the reasons that she mentions and which you
agree with, he would not choose to testify,
except, she makes the point, with respect to his
treatment in Syria there is a need for this
Comm ssion to hear his story concerning that.

My question to you is -- | hear

what you say about the difficulties of him
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testifying, if | can put it generally, on the full
scope of it. But with respect to that one

di screte aspect of what he m ght testify about, I

hear Ms Edwar dh saying that she doesn't envision

t he problenms that you are pointing to, if he were
just to testify about his treatment in Syria.

In fact, | think, to use her
wor ds, she woul d say that your clients, the
member s of A- OCANADA, do not have an interest in
that. It would be M. Arar that has the interest
intelling that story and the Comm ssion indeed in
hearing informati on about that.

How woul d you respond to that,

M . Bayne?

MR. BAYNE: | think reading your
question, M. Comm ssioner, you do have an
interest in that, if I may be so bold as say that.
And | am not going to stand here and tell you that
you ought not to have an interest in that.

| say only this -- and it was very
| ate | ast night when | first | ooked at sone of
these materials, not all of which I finished
reading. | have some alarmbells going off that
can't quite properly enunci ate.

| am sure you will tread very
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carefully in constructing any procedure, as has
been suggested to you.

My initial response is that -- and
it may not be a satisfactory answer, quite
frankly, because | do not want to suggest that you
take the heart out of the inquiry. But no w tness
shoul d be able to dictate the subject matters on
which they will and won't testify and limt it to
that, wi thout the full breadth of testimony com ng
out .

That's just an initial reaction.

It may not be a satisfactory one, and | would Iike
alittle more time to think about that. It
obviously will not be subject to

cross-exam nation. But then, on the other hand,
you have rightly made the point that it also would
not be the subject of any criticismof any

i ndi vi dual s.

THE COWMM SSI ONER: | put that
forward as a question to individuals.

MR. BAYNE: | would certainly have
different views if it were otherw se.

THE COWMM SSI ONER:  Yes. | had
assunmed t hat.

MR. BAYNE: And | don't want to
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overstep nmy very narrow mandate here representing
i ndi viduals, but it just occurred to me, |istening
to some of the further subm ssions of other

counsel on the proposed procedure -- and this wil
al ready have occurred to you -- that some of this
sounded |i ke del egation of your entire job, if you
will permt me to make that comment.

It's one thing to tal k about the
treatment in Syria, then the conmplicity of the
Canadi an government. | thought that's what you
were | ooking into and conducting a very thorough
inquiry about. And to expand it beyond that into
a nunber of other individuals, we have to remenber
t hat both sides would have to be fully heard on
that as well, and that may get us two nmore years
of this inquiry.

Those are my subm ssions.

THE COWMM SSI ONER: Thank you,

M . Bayne.

It's a quarter to twelve. What we
have left is reply. Wuld you like to take a
break, Ms Edwar dh?

MS EDWARDH: | amin your hands.

THE COWMM SSI ONER: We m ght as

well do it and finish this issue.
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SUBM SSI ONS / SOUM SSI ONS

MS EDWARDH: | am not sure | have

distilled entirely the areas of agreement and

di sagreenment, but | certainly see in both the

guestions you have asked,

t he answers given by

Ms Mcl saac, and the answers given by M. Bayne,

some consensus that if M

. Arar were to testify,

he woul d not be given the same procedural rights.

Whet her there's an argument about whether he has a

case to answer, he woul d

be treated differently.

Wth respect, M. Comm ssioner,

that's enough, in my subm ssion, to raise big red

flags. He has been treat

al ready.

ed differently enough

M. Bayne makes an interesting

point. He said the alarmbells went off in his

m nd because of the sense that perhaps M. Arar

was dictating the subject
woul d propose to give inf

Comm ssi on.

matters in which he

ormation to the

| just want to rem nd you,

M. Comm ssioner, that he is not dictating. You

posed a question to us.
was posed was: Were ther

essential to be dealt wit

And t he question which
e matters that were

h in your mandate prior
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to an interimreport?

It was to that that we directed
our mnds. W are not trying to dictate the
subject matter of providing information to the
Comm ssi on.

| draw some confort fromthe
answers as well by Ms Mclsaac that there's no
guestion that the government accepts that M. Arar
is the victim and | take it that means an
acknowl edgment that he is the one that was
deported and remained in conditions of confinement
t hat were, at best, horrific. And | don't see
M. Bayne di sputing that.

So one of the difficulties that
faces you is to determ ne what are the benefits of
a special rapporteur, given the questions that are
before you. | don't see any of the positions
taken by ny col |l eagues that underm ne your right
to define an issue, and to give to the rapporteur
a mandate, and to give to the rapporteur a set of
guestions that you need answeri ng.

Obvi ously there are huge
advant ages in doing so, and no one has stood
before you cl amouring and sayi ng, "W have a

direct interest. W intend to chall enge
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M. Arar's description of the cell he was in in

t he Pal estine branch of the mlitary intelligence
in Syria, whether it was 3 by 6 or not or whether
he was beaten with a cable.”

That's not in issue, it appears.

So what you need is some materials
and information before you that will allow you to
assess the products of that interrogation.

And if there is no contest,
really, about it, it's a question of getting it
before you in a way that is consistent with
fairness to M. Arar and at the same time | don't
hear others saying, "We have a right to
cross-examne on this issue.”™ That is not what
has been sai d.

| would |like to say one ot her
t hi ng.

Ms Mcl saac said that the
subm ssions of M. Arar in some respects were
prem sed on what she described as a fal se prem se.
Wth the greatest of respect, | draw some confort
in M. Bayne's view of reputational interests.

Ms Mclsaac said that this is only
about the conduct of officials, its

reasonabl eness, et cetera. There can be no doubt
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t hat there are statenments of fact that are
profoundly negative about M. Arar, that have been
promul gated by the government. And while he

wi shes to answer those, he wi shes to answer the

| eaks, he can't do it until the process is
rendered fair.

So we need to give you the tools,
and the tools that we say are necessary to go to
t he next stage of the interimreport is this
l[imted factual area. | don't see anybody here
who has created any kind of conpelling argument
t hat would indicate it should not be pursued.

THE COMM SSI ONER: I n response to
guestions, Ms Ml saac seemed to suggest that --
and | don't want to be unfair to what she said --
accepting if |I conclude that, yes, | want to have
M. Arar's evidence of what happened to himin
Syria, that | think that that's inmportant for the
inquiry; that absent M. Arar making any
al |l egati on agai nst Canadi an officials, her view
was that | could receive that -- | should receive
it, in any event -- directly rather than through a
fact-finder, and that there wouldn't be any
cross-exam nation, there wouldn't need to be, and

indeed it wouldn't necessarily, depending on
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sensitivity and privacy concerns, need to be some
or all of it in public. One could adjust -- and
then | take it we are custom zing the process.

But one could custom ze the process to nmeet the
circumstances of doing that.

Let me just add to that.

As you are probably aware, it is
anticipated that there will be evidence during the
week of June 6th dealing with torture and the
problem wi th expert evidence with respect to the
product of torture, if you wll

| just wondered if you could
respond to whether or not an option of that sort
is something that should or should not be
consi dered?

MS EDWARDH: W th respect,

M. Comm ssioner, | see the benefits of the
fact-finder as much more significant because of
t he scope of the fact-finder's inquiry.

I n other words, if M. Arar sits
for a morning -- and I will come to whether | am
goi ng to suggest that's even a parti al
solution --to descri be what happened in Syria, you
get a very small fraction of the important kind of

evi dence that could be called or be explored with
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a fact-finder: interviews with a spouse,
interviews with other menbers of the famly,
interviews with physicians, interviews with nmental
heal th persons who had been invol ved.

That kind of fact-finding process
that may be critical to the assessnment of whet her
someone has been tortured and what the sequel ae of
hi s experience is, are not the kinds of things,
with the greatest of respect, that are best done
in two or three hours of testinmony.

And that is why the international
community has opted for the rapporteur nodel.
Peopl e don't readily discuss these events with
openness and candour and their fears and what they
did in the mddle of the night at four o'clock in
t he morni ng when they were losing their mnd in a
public forum

If M. Arar can't give all of his
testimony on this crucial part, we have | earned a
| esson in international human rights work that the
best way to access this information is not under
t he glare of publicity, it's in a careful, focused
eval uation froma number of sources that could
give rise to a result that would satisfy you

And | woul d ask that you accept
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t hat nodel .
THE COWMM SSI ONER: Thank you,
Ms Edwar dh
We will rise and take the norning
break for 15 m nutes.
--- Upon recessing at 11:45 a.m /
Suspension a 11 h 45
--- Upon resumng at 12:16 p.m /
Reprise a 12 h 16
THE REGH STRAR: Veuill ez-vous
| ever.
THE COMM SSI ONER: The second
issue then is the one relating to RCMP wi t nesses.
M. Bayne, you | ead off.
SUBM SSI ONS / SOUM SSI ONS
MR. BAYNE: [If | may be permtted,
M. Comm ssioner, | would like to pick up on just
a couple of comments of M. Cavalluzzo in opening
that | can confirmthat vigour is, at the very
| east, a descriptive adjective for the
t horoughness wi th which Comm ssi on counsel has
approached their duties in canera, and it should
give all parties, and M. Arar's counsel, sone
conmfort that, sitting in my chair, |I have been

made quite squeam sh by how vi gorous
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M. Caval luzzo has been. So there should be no
doubt about that issue.

| also agree with himin his
characterization of the mandate of this inquiry to
meani ngfully informthe public that there are
i mmense procedural challenges to this particular
uni que inquiry and to his sunmary of the roughly
ni ne nmont hs of evidence heard as being thousands
of pages of docunmentary evidence and docunments and
tens of thousands of pages of evidence.

Wth that background in m nd,
M. Comm ssioner -- and there's no need to make
these, as it were, exhibits to my subm ssions --
there was originally a Notice of Hearing, and it's
now an Amended Notice of Hearing, and of course
there's been reference made to the ruling on
summari es.

| will make brief reference to
t hose three documents and then to the bl ood
inquiry case in making nmy subm ssions.

| have given the Registrar ten
copies of the blood inquiry case for ease of
reference while |I am maki ng those subm ssi ons and
| will come to the case in just a nmonent.

This is a unique inquiry,
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M. Comm ssioner. | think implicit in

M. Caval l uzzo's opening was that fact: nine
mont hs to date in canmera, and many nati onal
security and international relations and
international security issues abounding, and the
i nvol vement of other nations. It is not an

i nquiry about a donmestic water supply, as in

Wal kerton, or even the Canadi an bl ood supply, as
in the blood inquiry case.

As you observed, or Comm ssion
counsel observed in the notices, the notice of
this hearing in its original formand then again
inits amended form there are references under
items 2 and 3 to the fact that some, or nuch, of
t he evidence that has been canvassed in camera may
not be disclosed publicly.

| say that because this is not a
matter where there is an isolated one or two
relatively insignificant little pieces that m ght
not come out in the public testinmny of the men
who were in the front line as investigators in the
A- OCANADA task force. This is a matter in which,
at the very best, were they to testify, the public
woul d be treated to part-truths, half-truths, a

partial picture at best.
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| refer only to your decision on
the summari es because of your conclusion that the
process was unwor kable, and I would make this
comment .

Even if this process of having key
RCMP i nvestigators testify were workable -- and |
say "wor kable" in the sense that the sunmaries
wer e not workable, that there could be sone
consensus on what were public facts and the public
record. | amnot even convinced that Ms Edwar dh
necessarily would agree that there is a discrete
public record.

But even if there were, through
your firmcontrol, some sense of workability in
the process so that it didn't dissolve into what
ot hers have called a train weck or a potenti al
train wreck, it won't and can't be fair.

Wth that, may | turn to the
deci sion of the Supreme Court of Canada in the
bl ood i nquiry case, a unani nous deci sion of the
Supreme Court in 1997. And, M. Comm ssioner,
al though a I engthy case, it won't take long to
refer to the key aspects of the decision.

The full court sat in judgment on

this case, and if you have a copy and can turn it
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up, I will deal, first of all, M. Comm ssioner,

with the headnote under the words "Held the appeal

shoul d be di sm ssed," where the Court deals in a

paragraph -- or the headnote deals with the basic

princi ples applicable to inquiries.

| won't read all of it. lt's

there with principles with which we are all

fam i ar.

The concluding line of that

par agraph, however:

"Finally, a conm ssioner must

ensure that there is

procedural fairness in the

conduct

of the inquiry. Not

only in the rulings or the

final outcome but in conduct

IS process and process is

adduction of all relevant

evi dence, including the

cross-exam nati on and

exam nation process."

So it is in the hearing process

t hat procedural fairness nust

is to say not take a stab at

t hat can be done but it nust

be ensured, and that
it or do the best

be ensur ed.
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The judgnment of M. Justice Cory
on behalf of the entire court may be turned to.
The court fleshes out in its |anguage at paragraph
30 the basic principles of comm ssions of inquiry.

|f we can turn up paragraph 30,

t he court says:
"It may be of assistance to
set out what was said
regardi ng the history and
role of comm ssions of
inquiry in Phillips."

And then some paragraphs are set
out about the general occasion for conm ssions,
their utility, but it is the third part of
paragraph 30, the third paragraph under paragraph
numbered 30, that | would |like to begin reading.

"One of the primary functions
of public inquiries is
fact-finding. They are often
convened in the wake of

public shock, horror,

di sillusionment or scepticism
in order to uncover 'the
truth.'"

And the court puts that in
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That is to say the whole truth.

will read on, skipping a couple

"Yet these inquiries can and
do fulfil an inmportant
function in Canadi an society.
In times of public
guestioning, stress, and
concern, they provide the
means for Canadi ans to be
apprised of the conditions
pertaining to a worri some
community problem and to be
part of the recommendati ons

t hat are aimed at resol ving

t he problem Both the status
and high public regard for

t he Comm ssi oner and the open
and public nature of the
hearing help to restore
public confidence not only in
the institution or situation
investigated but also in the
process of government as a

whol e. They are an excel |l ent
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means of inform ng and
educating concerned members
of the public."

If that is so then, if these are
processes to uncover the truth and apprise or
educate and i nform Canadi ans, they nust not be
m sinformati on vehicles based on half or
part-truths that are the result of editing,
heavily censoring, and hi ghly mani pul ating the
evidence. They must not be vehicles that spur and
encour age specul ation and imagination to fill in
bl anks.

Where evidence has fallen, at
random al most in this case, or by coincidence, or
by deli berate occasion, into the public domain,
there is an unfortunate tendency that isol ated
non- cont extual i zed pi eces of evidence becone
hi ghl i ghted, inadvertently but unavoi dably, and
t hey are not within the meani ngful context of a
conpl ete fabric of evidence or a conplete story.

If I can read on in paragraph 31:

"The inquiry's roles of
i nvestigation and education
of the public are of great

i mportance. Yet those roles
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shoul d not be fulfilled at

t he expense of the denial of
the rights of those being
investigated. The need for
t he careful bal ancing was
recogni zed by DeCarre J. A.
when he stated at paragraph
32: '"The search for truth
does not excuse the violation
of the rights of the

i ndi vi dual s bei ng
investigated.' This means
that no matter how i nportant
the work of an inquiry may
be, it cannot be achi eved at
t he expense of the
fundament al right of each
Citizen to be treated

fairly."

So once again the court is
unani mously endorsing the proposition that the
role of the inquiry in investigating and educating
t he public becomes a search for truth, not a

part-truths or half-truths or distorted
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And in the occasion of seeking to
put the full truth before the public, no matter
how i nportant the work of the inquiry, which is to
say, no matter the public profile of an inquiry,
no matter the public appetite for some
informati on, no matter the medi a appetite for
getting something out into the public, something,
anyt hi ng, that cannot be done if it is at the
expense of the fundamental right of each citizen,
including principal participants in the inquiry
whose reputation is at stake in a public hearing,
to be treated fairly.

The main nmedia line, if one can
characterize it that way, or a main dom nant medi a
[ine fromthe start of this case -- and it's been
echoed in the subm ssions of some of the
intervenors here today -- is that governnent
agencies are or may well be to blame for what
happened at the hands of U.S. and Syrian officials
to M. Arar, either by having connived or
conspired with themor even, it was suggested
t oday, having a formor variant of Canadi an
extraordi nary rendition.

The profound reputational

interest, to quote an earlier counsel here this
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morni ng, that these investigators have, can't be
di scount ed.

M. Comm ssioner, | will finish
the references to the case by asking you to turn
up paragraphs 55 and 57, because the court, in
par agraph 55, deals directly with the need for
procedural fairness under that heading and says:

"The findings of fact and the
concl usi ons of the
comm ssioner may well have an
adverse effect upon a witness
or party to the inquiry, yet
t hey nust be made in order to
find the nature of, and

responsibility for, the

tragedy under investigation

and to make the hel pful

suggestions needed to rectify

the problem It is true that
the findings of a
comm ssi oner cannot result i
ei t her penal or civil

consequences for a witness.

Further, every witness enjoys

t he protection of the Canada
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Evi dence Act and the Charter
whi ch ensures the evidence
cannot be used in other
proceedi ngs agai nst the

wi t ness. Nonet hel ess. .. "

And this is the key sentence:

"... procedural fairness is
essential ..."

merely desirable and not to be

met ed out as a best we can do.

"... is essential for the
findings of comnm ssions may
damage the reputation of a
wi tness. For nmost a good
reputation is their nost

hi ghly prized attribute. It
follows that it is essenti al
t hat procedural fairness be
demonstrated in the hearings
of the comm ssion, not sinmply
in the findings, not sinply
in the end product, in the
hearings, in the hearing
process. The public

procedure, of course, is part
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of that hearing process.™

It is my respectful subm ssion,
M. Comm ssioner, that what will inevitably unfold
if key investigators are put into the position
al ready under the glare of much nedi a, already
wi th insinuations hanging over their heads of, in
words such as "rogue el enments” of the RCMP and so
on, anxious to defend their conduct and expl ain
their process of thinking, reasoning, on what they
relied, and so on, are put into a position of
bei ng exam ned and cross-exam ned in this public
forum what will result is, as | say, a process or
a picture of half-truths, not the whole truth, not
a search for the truth. These officers will be
unable to refer to significant pieces of relevant
evi dence such that their evidence will be
censored, edited, and mani pul ated so that they
will be unable to explain fully to the Canadi an
public their thoughts, their reasoning, their
actions, the investigative steps they took.

They will be unable fully to
explain and answer for their conduct.

Where | do part conpany with ny
| earned friend Ms Edwardh is that the mandate of

this inquiry puts themdirectly on the front |ine.
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It is their conduct, in the | anguage of your
mandate, that is being inquired into. | conceded
that M. Arar has |likewi se a profound reputational
interest, but theirs is no |l ess, and they are
entitled to the guarantee, the assurance that a
fair procedure will be the hallmark of this
inquiry.

There will also be mssing in
their evidence the full and what | would say is
critical context for their conduct. You have to
have a coherent picture. It is very unfair to
assume that you can isolate a piece of evidence
and treat it discretely without requiring a
broader explanation that gives meani ng and cont ext
to conduct or to belief.

Not only will these officers be
unabl e to give that evidence thenmsel ves but they
will be unable to tender evidence or docunents
fromother witnesses relevant to their conduct.
We have had many, many wi tnesses testify in this
in camera proceedi ng and thousands of docunents
and key pieces of evidence, so that it's far from
just a restriction on what they thenselves can
testify about. Evidence from other diverse

sources that could be called to justify their
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conduct, their beliefs, their reasoning, their
actions, why they did what they did and believed
what they did, what they were being told and
encouraged to do, will be m ssing.

| have already said that isolating
pi eces of evidence, pieces that have randomy
fallen into the public domain inadvertently
hi ghl i ghts or enphasi zes that evidence. 1It's also
clear to you, now having heard a conmpl ex and
coherent story, that it will be out of context.
There will be no proper context for the evidence
of these officers.

So in my respectful subm ssion,
what we will end up with is not the formof search
for truth that the public inquiry vehicle is
supposed to create but a distorted half-truth of
m sl eading fal se pictures that invite specul ation
and conjecture to fill in the bl anks.

It's what all Canadian juries are
war ned against: not making up their m nds or
devel oping i mpressions until the full story is
heard. And it never will be in the public
testi mony of these officers.

These key officers represent, |

take it it is the Comm ssion's hope, a
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representation of the RCMP's investigative effort
in this and related cases. But telling half, or

| ess than half, because it is not, and

reiterate, not a matter of one or two pieces of

evi dence that would fall out of the public purview
here. We are tal king about swaths of critical

evi dence, critical documents, that were and are
important to the officers' conduct and belief
systemthat will sinmply not be able to be

di scussed, nentioned, or explained to the Canadi an
publi c.

It's not the fault of the officers
that they can't tell their whole story or the
basis on which their conduct and thinking evol ved
and was based. It is, what is in ny subm ssion, a
l egitimate concern that the Attorney General for
Canada has about Canada's international relations,
nati onal security concerns, ongoi ng
i nvestigations, ongoing relations with security
agenci es, and so forth.

It isn't that the officers don't
want this evidence to come out; it is very much
t he opposite. They are not putting up a block on
telling the whole story. It will be done for

them They will be told they cannot explain this.
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They cannot fully explain the evidence on which
t hey base their decisions.

In a public inquiry, in ny
respectful subm ssion, the public makes up its
m nd. They're educated, they're informed, they
join issue. That's the intent of it, and in the
best cases, that's howit works. This will not be
a case where the public will be able to make an
educated or informed public opinion and judgnment.
This will not be a case, in the evidence of these
officers, that serves the search for truth.

So it's unfair to the
investigators who will be hobbl ed, censored,
mani pul ated wi tnesses, with their own reputations
at stake, able to tell only a little bit or part
of the story. And | pause to enphasize it may
even be nothing nmore, in a given case, than one
critical piece of evidence that may be inportant
for the Canadi an public. The Canadi an public may
find their truth in even one piece of evidence,
that | and the officers cannot begin to mention or
di scuss with themin their evidence.

But there is much nmore than one
pi ece of evidence. There are critically inportant

documents that go on for many, many, many pages
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and many wi t nesses who have given evidence that
will be excluded fromthe story of these officers.

In my respectful subm ssion, you
simply can't do that to them You can't hobble
them put themup for public display in a setting
in which they are already, by insinuation, accused
of wrong-doing in the sense that there have been
medi a stories about their conmplicity with
Americans or conniving with Syrians. In ny
respectful subm ssion, they too nmust be entitled
to full, fair opportunity to answer, and that
won't be made to themin a public setting, unlike
the setting in which they have given their
evi dence to you.

It's also, in my respectful
subm ssion, a process that's ultimately unfair to
M. Arar.

| say that because some of the
suggest ed procedure involves sonebody, anybody,
maki ng an objection that the officer can't tread
into this or that or can't go there, can't discuss
this or that evidence. That invites the kind of
wor st | evel of speculation and i nnuendo agai nst
M. Arar. |t may be that the piece of evidence,

or pieces of evidence, or accunul ati on of
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evi dence, or the testimony of another witness, or
a nunber of witnesses would not be of significance
in terms of what ny |l earned friend Ms Edwar dh
called M. Arar's name being cleared in these
proceedings. It mght not be that significant,
and yet the innuendo and i magi nation and gap in
the evidence will remain.

But nmost unfair, too, it's unfair
to the Canadi an public, because as | said at the
outset of these subm ssions, m sl eading and
di storted half-stories or half-truths don't serve
t he search for truth and the formation of informed

publ i c opinion.

If I can turn, M. Conm ssioner,
briefly to some comments about -- they are rather
prelimnary, and | trust you will forgive me for
that. Through my own fault, |I saw ny | earned

friend' s argument on behalf of M. Arar |ate |ast
ni ght and finished it this norning.

If I can direct you to
paragraphs -- | think it starts at 32, the
argument of counsel for M. Arar.

The proposition is put that while
t he police are experienced, skilled wi tnesses, and

know when they are treading into a mnefield of
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inadm ssibility -- that's one of the propositions
advanced.

And in ny respectful subm ssion,
M. Comm ssioner, the argunment that begins at
paragraph 32 of counsel for M. Arar's subm ssions
is conmparing apples and oranges, m ssing the
point, and it's an inappropriate anal ogy.

"The legitimate, justifiable,
constitutional restriction on
either (a) the police | eading
i nadm ssi ble or irrelevant or
undul y prejudicial evidence
agai nst an accused person in
a crimnal trial where the

i berty of the accused is at
stake -- "

Essentially that is what all these
cases refer to, crimnal trials where it is the
accused who is seeking the disclosure and the
police are relying on some privilege to refuse to
produce that information. So restrictions on the
police | eading certain types of testinmny against
an accused, or (b) asserting a privilege for their
own benefit, and the privileges set out here are

solicitor-client privilege in paragraph 32,
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informer privilege in paragraph 33, investigative
techni ques in paragraph 34, with some exanpl es
followi ng in paragraphs 35 and 36, they're al
very different cases.

Par agraph 32, just for example.
That was a solicitor-client conmunication that the
police declined to disclose. At trial, the
accused brought an application for a stay and
sought access to the | egal advice provided to the
RCMP by the Department of Justice. The RCWMP
claimed solicitor-client privilege over this
opi ni on.

It is not the RCMP or the
investigators in this case who are seeking to hide
behi nd some shield of national security or
international relations or ambassadorial relations
and Canada's conduct anong the League of Nations.
They want the full story told. They sinmply are
not going to be allowed to do it beyond their
control.

Li kewi se paragraph 33,
confidential informants. The informer privilege
is something that the police and Crown regularly
assert to protect the identity of informants. The

accused seeks that, but it is the police who
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regularly assert the privilege. That's a far cry
fromwhat's happeni ng here, where the police want
to be able to tell their full story but are not
permtted to do so. And the same thing with the
investigative techni ques.

So a crimnal trial and the
anal ogy to either privileges being occasionally
asserted by the police or the Crown on their
behal f for their own benefit or for the benefit of
t he safety of an informant is a very different
case fromthe one we have before us where the
police are in, the investigators are in the front
[ine now They are the ones in the public inquiry
whose reputations are at stake. There is not an
accused here in the sense of a crimnal trial
agai nst whom they are bringing evidence. This is
an inquiry into their conduct, and they,
M. Comm ssioner, will be the ones to bear wi tness
to their own conduct, their own actions, their own
t hi nki ng and the bases for which they took acti on.

It's that that's going to be
restricted. They won't be allowed to tell that
story. So the examples are not apt.

|f the issue then is not one of

bei ng aware of when you're about to tread on to a
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prohi bited piece of proscribed evidence -- and ny
subm ssion is it's clearly not. 1t's not that the
officer doesn't -- "no, I"'mnot allowed to talk
about this.” The issue is really that these
officers in the front line are confident that if

t he Canadi an public knew the full story, their
full story, they would |l eave with their
reputations highly intact.

It is in the public where
reputati ons are damaged, sir, and you can't, in ny
subm ssion, close the barn door after the horse of
reputation has already bolted in a public hearing
in a subsequent report; that is to say, powerful
i mpressions will be created and reported in the
medi a in any public hearing in which an officer
doesn't appear to have a proper or full answer for
somet hing or there's some gap | eft hanging.

It's sinmply unfair to everybody in
t he process.

My | earned friend, in paragraph
38, tal ks about the officers and their counsel
clearly stating their objection on the record to
answering certain questions, and that again m sses
t he point.

It's not that they or | don't want
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the full story told -- we very much do -- it is
that they are in a position they cannot do it, and
that's what makes the procedure unfair.

In my respectful subm ssion, sir,
at the end of the day, you have heard a
contextualized full story. You will be issuing a
report, and the public trusts you, having heard
all of the story -- much in the way that the
process i s advocated here for M. Arar to give
some sort of private or in camera testinmony to a
rapporteur who will report to you and you will, in
turn, report to the Canadi an public.

In my respectful subm ssion, you
can't put these officers in the position of
exposing their reputations and yet hobbling their
ability to tell their full story. So it would be
procedurally unfair to have themtestify in public
under those circunstances, and there's sinmply
no -- of the attenpts to cobble some sort of
maki ng an objection fromtinme to time or making it
clear that there's sonmething nore hanging here
does more to exacerbate the problemthan it does
to cure it.

THE COWMM SSI ONER: There is, in

t he public domain now, a considerable amunt of
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i nformati on about the RCMP i nvestigation. W have
t he Garvey report, redacted form but there are
substantial disclosures in that. There are the
documents, the RCMP docunents, that were entered
as exhibits in the in camera hearings in redacted
formthat have been made public. There is the
SIRC report and statenments by M nisters and so on.
So there is nowin the public domain a good deal

of informati on about the RCMP investigation. |
readily point out by no means all of the story.

Can you, M. Bayne, point to
specific examples. |If, for exanple, one were to
| ead the evidence so that it would be part of this
Comm ssion's public record, evidence of the
informati on now in the public domain about the
RCMP i nvestigation, can you point to specific
exanpl es where the type of problemthat you are
asserting -- and | say this with respect, | am not
being critical -- but in the abstract would, in
fact, arise.

What |'mgetting at is it strikes
me, as | look to that, there's a good nunber of
areas -- | hear what your concern is, that in some
cases, in order to properly answer questions, an

RCMP wi t ness would have to refer to nati onal
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security confidentiality information. But it
strikes me, in having heard all of the in camera
evi dence, that there's evidence in the public
domai n where that's not the case. And one coul d,
if people with goodwill and in good faith sat
down, coul d work out a means whereby information
could be put in the public record here that would
hel p foster the public nature of this inquiry
wi t hout encountering any unfairness concerns to
i ndi vi dual RCMP officers.

What | amreally asking you is,
hear your argument in the abstract. Be specific.

MR. BAYNE: Well, to be specific,
| would have to get into references to pieces of
evi dence that would necessarily have to be
referred to to make full answer to or fully
explain certain pieces that are out in the public
record, and | think that's inevitable in this. |
don't agree with the prem se of the question,
M. Comm ssioner, that there are discrete little
parcel s of evidence that stand by themsel ves.

For exampl e, you say that
M. Garvey has issued a report, redacted, and it's
not necessary for an officer to conment on that

report. The report speaks for itself, and you say
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it'"s in the public record. But the m nute you put
an officer up there to answer for some of the
inclusions or omssions in that report, he will be
getting into evidence that has been redacted for
presumably good reason, or at |east arguable
reason, and to give you specific exanmples of it,

' mgoing to have to start discussing pieces of
evidence with concrete exanpl es.

THE COMM SSI ONER: What |' m aski ng
you for is a concrete exanmple -- just refer to
what's in the public domain now. Obviously you
can't refer to the evidence that you would like to
rely upon, your witnesses mght like to rely upon
in answering a question, but what | woul d suggest
you could do is point to, in what's a rather
extensive public record, about what went on in
this investigation and point out to me specific
exanmpl es where this problemarises.

What |'mreluctant to do -- | feel
an obligation, | think as you're aware, that to
the extent | can, the governnment has asked ne to
maxi m ze public disclosure during the hearing
process. That's what the government wanted when
t hey appointed this inquiry. W have had to forgo

the summary process because it's not workable. W
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now hear in argument that we're going to forgo
per haps not calling any RCMP witnesses but RCWP
wi t nesses who are involved in the investigation.
Your argunment woul d say that none of those should
be call ed.

That's a significant restriction
in the public nature of this inquiry that one
shoul d only adopt, it would seemto me, if it's
absolutely necessary in order to protect the
fairness to individuals. No question. | think
nobody in this roomw || argue against the point
that this inquiry should afford procedural
fairness to the witnesses. | include al
wi t nesses, including M. Arar, if they are to
testify before the inquiry.

But | think that those that would
argue that | should restrict the evidence to be
called carry with them an onus to satisfy me that
this isn't a theoretical type of prejudice or
procedural unfairness that arises; that there are
actual problenms and seeing whether we can tail or
t he procedure in order to avoid the unfairness and
at the same time have not all but some public
di sclosure to foster the public nature of this

inquiry.
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MR. BAYNE: Well, sir, | was under
the inmpression that this issue of particular
exanpl es was of necessity going to be dealt with
in camera. | maybe erroneously got that
i mpression.

| don't know how | can really
answer the question. You say there's a
significant body about the RCMP investigation in
t he public. There's also a very significant body
of evidence relevant to that. It may not be the
actual investigation. It may be the investigation
of other agencies, information from ot her
agenci es, Canadi an or otherwi se, that bears on
that that is not in the public domain and to which
t hese officers would necessarily make reference in
expl aining their conduct.

Remember, they're not just going
to be blandly reading the Garvey report. The
pur pose of their comng forward woul d be
presumably to explain, if the Garvey report refers
to sonet hing, some conduct, why you did this or
what did you base it on? And it's nmy respectful
subm ssion that you can't say, well, in that,
there's atidy little answer that doesn't get into

nati onal security and confidential information
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that came from other security agencies or other

i nvestigative agencies or other pieces of evidence
t hat are not in the public domain. You sinmply
have to do that to fully tell your story.

THE COMM SSI ONER: |Is what you are
saying, then, that it's necessary to hear your
subm ssi ons about specifics in camera?

MR. BAYNE: That's what | would
say, M. Comm ssioner. | can give you concrete
exanpl es of trying to answer about an issue and
bei ng hobbl ed by being unable to refer to other
rel evant pieces of evidence.

THE COWMM SSI ONER: Let me just
change the subject slightly.

s it your subm ssion that no
witnesses fromthe RCMP can be called to testify
about any of the involvement in the RCMP in the
events relating to M. Arar?

MR. BAYNE: Nobody in the position
of the front line investigators that | represent.

THE COMM SSI ONER: Accepting for

the moment nmy point that there is nowinformation

in the public domain relating to the front |ine
investigation -- again | make the point not all of
it but there is some -- what do you have to say
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about the prospect of calling another, or other,
RCMP officers, not front Iine investigators, who
woul d be informed about the A- OCANADA

i nvestigation, who would be in positions of
authority, who would be able to descri be, albeit a
good deal of it may be secondhand, the matters
relating to the A- OCANADA investigation that are
now in the public domain?

MR. BAYNE: | really think that's
a matter for counsel for the RCMP,

M. Conmm ssi oner.

THE COMM SSI ONER: But | want your
subm ssion on it. You're on your feet. | agree
that it certainly is a matter for the governnent,
counsel for the RCMP, and | will be asking them
t he same question.

MR. BAYNE: It seems to me if it
puts those people in a position of not being able
totell the story to the Canadi an public, the
f undament al probl em of not properly educating,
actually m sinformng, |eaving out critical parts
of the story, it has the capacity to do nore
danger than good.

Maybe you contenpl ate some process

wher eby these are not the people responsible for
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the action and it won't redound upon the people
who actually took actions or what they did, but I
do find it difficult to conceive of how you can
tell part of the story in an inquiry such as this.

| have real concerns about the
nature and suitability of the public inquiry
vehicle for a case such as this. Nine nmonths and
mor e of experience here of trying to torture some
process that will accomodate the desire to get
t hi ngs out into the public, it's always, given the
mandat e of the Supreme Court of Canada, that you
have to ensure fairness to these nmen, reputational
fairness --

THE COWMM SSI ONER: That's a given.

MR. BAYNE: And ny respectful
subm ssion is, speaking on behalf of the officers
who | represent, who are key front |ine
investigators, who would be seen as the people
responsible for the front line investigative work
done by the RCMP in this case, that that can't be
done telling part of the story.

And | may disagree with you as to
the relative volume of what's in the public domain
and what isn't and the significance of what isn't.

THE COVM SSI ONER: It seens to ne
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t hat the government, having called a public
inquiry and bringing with it the involvement of
ot hers, people have an interest in it who have
been granted standing, in particular M. Arar --
et me put it in the formof a question: |Is there
not an interest in the public inquiry to providing
a party, such as M. Arar, an opportunity, to the
extent that it's possible, to hear in public and
to question evidence that relates to the mandate
and particularly when that evidence or
information -- it's not evidence in the inquiry --
but that information is already in the public
domain as a result of decisions made by the
Government who called the inquiry?

MR. BAYNE: Sone parts of it,
M. Comm ssioner, are in the public domain, but
it's the officers who will have to answer and they
won't be able to answer fully.

| f you conceive of a process where
t hese officers are going to be put up for
cross-exam nation and not be able to fully explain
their conduct and their beliefs and the pieces on
evi dence on which they relied, then, no --

THE COWMM SSI ONER: But isn't that

the point? There may be instances where that's
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the case and there may be instances of evidence
where it's not the case. And are we being
premature and trying to judge it in the abstract,
that this simply doesn't work and therefore we
abandon the whole notion of calling RCMP witnesses
in this inquiry? Or does it behoove us to make an
effort?

MR. BAYNE: In my respectful
subm ssion, it's reasonably foreseeable -- indeed,
given the nature of the evidence that we've heard
and the types of things that will not get into the
public record here that were extremely inportant
to the investigative team and the officers who
conprised it -- no, | don't think it's a matter of
putting your head down and doing the best you can
do in a difficult inquiry.

In my respectful subm ssion,
that's not procedural fairness to these officers,
hobbl i ng them and having themtell part of the
story with key parts mssing. |If there's
somet hing that is so innocuous, then why have them
testify? If it's so innocuous, it isn't a
critical part of this proceeding.

But if it's at the heart of the

inquiry and theirs are critical pieces of evidence
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they'd like to point to and can't, then, no, it's
not a matter of, don't we have a duty to do this?
Not if we can reasonably foresee it's sinmply not
going to be fair to these officers.

They can't be put in the position
where they can't make full answer to the questions
that are put to them

THE COMM SSI ONER: Okay. |Is that

MR. BAYNE: Thank you.
THE COWMM SSI ONER: Thank you,
M. Bayne. [It's 1:00. Should we rise until 2:00
or 2:15? 2:15.
THE REG STRAR: Pl ease stand.
Veui l l ez vous | ever.
--- Upon recessing at 1:00 p.m /
Suspension a 13 h 00
--- Upon resumng at 2:18 p.m /
Reprise a 14 h 18
THE REG STRAR: Pl ease be seat ed.
Veui |l | ez vous asseoir.
THE COWMM SSI ONER: Ms Mcl saac?
MS Mcl SAAC: Thank you, sir.
If I mght, 1'd like to start by

going to your terms of reference, and particularly
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rem ndi ng everyone of paragraph "O" of your terns
of reference, and the operative part of paragraph
"O'" that | wish to draw attention to is as
follows:
"The comm ssi oner be directed
to performhis duties w thout
expressi ng any concl usi on or
recommendati on regarding the
civil or crimnal liability
of any person or organization
and --"

And this | would underline.

"-- to ensure that the
conduct of the inquiry does
not jeopardize any ongoi ng
crimnal investigation or
crimnal proceedings;"”

For valid and practical reasons,
sir, you recognized early on that it would be nore
expeditious to receive all of the relevant RCMP
evi dence in canera first because there is a
recognition of the high potential for injury to
ongoi ng crimnal investigations.

And | think as you now appreci ate,

havi ng heard that evidence, there is also a
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potential for injury to international relations,
particularly the relationship that our police
force has with other police forces, and there are
al so privacy interests of other individuals who
are involved and who are not parties to these
proceedi ngs.

As we know, information came to
the RCMP's attention during the course of a
crimnal investigation that related to M. Arar --
or the information, not the investigation, the
information related to M. Arar.

And it is information relating to
t hat investigation which the Attorney General has
identified for you as being informati on which
ought not to be disclosed publicly.

The purpose of protecting that
information is to protect the ongoing
investigations, the integrity of those
investigations, and to avoid jeopardizing any
future prosecutions.

This raises, therefore, a very
difficult problem Any witness who is called on
behal f of the RCMP will, in our subm ssion, be
unabl e to answer many questions arising fromthe

i sol ated facts concerning the investigation that
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are publicly known. | don't intend to repeat what
M. Bayne has said in this regard.

The front line investigators
cannot answer the questions, neither can nore
seni or members of the force answer many of these
questions wi thout revealing information which, it
is the view of the Attorney General, would, if
di scl osed, jeopardize those investigations and any
possi bl e future prosecutions.

As a result, there is the
substantial risk that there will be inconplete
answers | eading to specul ati on about what cannot
be fully discussed or stated, that unwarranted and
unfair conclusions may be drawn, not only as to
t he conduct of the individual RCMP officers and
ot her Canadi an officials whose conduct is the
subject of this inquiry, but possibly about the
RCMP itself as an organi zation, possibly about
M. Arar, and possibly about other individuals.

I n our view, it would not be
sufficient for you to sinply prohibit only those
guestions which would |l ead to answers which would
necessarily disclose this kind of information.

If I could use an exanmple provided

by M. Arar's counsel team at paragraph 39 of
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their subm ssion -- this, in ny view, is exactly
what one needs to be concerned about in these
circunstances.

The exanmple is given in paragraph
39, which is to be found at page 12, of an RCWMP
wi t ness being asked to explain something he or she
did during the Project A-OCANADA or Project
OCanada i nvestigations, and the suggestion is made
there may be three expl anations, but only two can
be made publi c.

Well, what if the third
explanation is actually the most inportant
expl anation? What if the third explanation is the
under pi nning that really gives the context and the
basis for the actions having been taken?

The public would be left with the
two probably, possibly, |ess persuasive
expl anati ons; the public would not hear the nost
coherent, the nost cogent, and indeed the nost
persuasi ve expl anati on.

The front line investigators, as
M. Bayne said, are the very individuals whose
conduct is the subject of this review, and | think
it would be disingenuous of us not to recognize

that in many ways it is the focus of the RCMP and
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their actions which this Comm ssion is |ooking at.

To provide sonmeone who is not one
of the front line investigators to provide this
informati on would, in my subm ssion, only conpound
t he probl em

That individual, a nmore senior
person, would al so not be able to answer all of
t he questions. They would be subject to the same
constraints as the front line officer, but in
addition, the information they would be providing
woul d necessarily be secondhand information if
they weren't directly involved in the various
investigative activities or other actions which
were the subjects of the question.

So that, in my subm ssion, doesn't
provi de a much nmore commendabl e approach to this.

You are required by your terns of
reference to conduct your proceedings in a manner
t hat does not reveal this information. It is,
adm ttedly, an extraordinarily difficult |line that
you nust tread between conducting a ful some
inquiry, maxim zing disclosure to the public,
being fair to those who are involved, particularly
t hose whose conduct is particularly the subject of

your investigation. These are various interests
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whi ch need to be carefully bal anced.

In my subm ssion, the approach
t hat you have taken to date with respect to
hearing this evidence in canera is the only way of
really fulfilling that mandate, because it is the
only way that you have obviously received all of
the information.

| reiterate again, the witnesses
who have testified have been vigorously
cross-examned with respect to that information;
it has enabl ed you to protect that information
whi ch requires protection pursuant to your terns
of reference, and yet you have been able to
rel ease a certain anount of information to provide
certain disclosure to the public.

At the end of the day, it will be
your public report, based on your findings after
hearing all of the evidence, that will provide the
maxi mum amount of public disclosure and be the
ultimate fulfil ment of your mandate.

So, in closing, | agree with
M. Bayne's subm ssions that it is not fair to the
i ndividual front line officers to require themto
come before the public, to be in a position where

they can only give partial answers, and that it is
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really not a solution to invite a nore senior but
removed menmber of the RCMP to try to explain
various actions solely for the purpose of -- it's
going to sound funny when | say that -- solely for
t he purpose of public disclosure, but there are
situations, and this, in ny subm ssion, is one of
them where public disclosure, sinmply by virtue of
your terms of reference and the nature of the
matter that you're inquiring into, nust be
limted, and we're going to have to accept that.

It doesn't mean that you won't get
to the bottomof it, it doesn't mean that you
won't know everything, and it doesn't mean that
you won't be able to make solid, viable findings
and recommendati ons.

It just means that to some extent
there will be Ilimtations on public disclosure.

THE COMM SSI ONER: It strikes me,
Ms Mcl saac, that the RCMP's role in the events
that give rise to the mandate are obviously
central. | mean, you'd agree with nme --

MS Mcl SAAC: | would agree with
t hat, sir.

THE COWMM SSI ONER: One can hardly

even begin to consider the mandate -- one coul dn't
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consi der the mandate wi t hout considering a good
deal about what the RCMP's invol venment in those
events.

It strikes me that, this being a
public inquiry, there's some force to the
suggestion that people make that we should do our
best not sinply to report on those events in ny
report but also to conduct hearings during the
course of which maximzes the public disclosure.
| mean, do you agree with that?

MS Mcl SAAC: | don't disagree with
t hat as a proposition, sir. | do say, though,
that in totality, and you' ve heard the evidence
now fromthe RCMP, if you cannot do that in a
manner that is fair -- fair to the RCMP officers,
fair to the RCMP as an institution, fair to
M. Arar, fair to the public, who are entitled to
the full story -- possibly -- | mean, it just
can't be done. It may be that you will have to
accept that.

THE COMM SSI ONER: Are we gi Vi ng
up too easily at this point?

MS Mcl SAAC: | don't think so,
sir.

THE COMM SSI ONER: At this point
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that's what | would question. | would think that
t he Governnment of Canada, having called a public
inquiry into this and given the central role that
t he RCMP pl ayed, to come here and to sinply make
general subm ssions, you can't call any RCMP

wi t nesses what soever -- that's your subm ssion --
in the public.

To me, |'mconcerned that that
| ooks |like we're giving up too easily. | think to
use Ms Edwar dh's expression, should we not work
cooperatively to see what can be done in order to
call evidence fromthe RCMP about the events --
there's already a good deal of evidence in the
public domain respecting the RCMP -- in a way that
doesn't operate unfairly to officers but sinmply
not just give up. Let's be creative.

MS Mcl SAAC: Well, believe nme,
sir, I"ve tried. |I'mnot sure there is a way to
do that, to avoid the very issue we've been
t al ki ng about.

Let me give you an exanple. You
asked M. Bayne for an exanple this morning.

THE COVM SSI ONER: | didn't
receive any. Yes?

MS Mcl SAAC: Let's take the
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genesis of this issue, if you will, which is the

i nvestigation that was being conducted which
caused M. Arar's nanme to cone to the attention of
t he RCMP.

Now, what is nmore inportant and
fundamental to an understandi ng of what happened
t han to know what was that investigation, who was
i nvol ved, why were they investigating it? But
t hose are matters that cannot be publicly
di scl osed. Therefore, fromthe very begi nning,
we're faced with only a partial story.

THE COMM SSI ONER: There's no
guestion, if the RCMP -- if one or nore w tnesses
fromthe RCMP give evidence, that the entire RCM
story will not be told. | mean, that is a given.

The question is: Can those parts
of the story that can be told be told in a way
t hat doesn't unfairly prejudice the individuals?
That seenms to me the question.

So to stand up and say, "You're
not going to get the whole story, therefore we get
none of the story,"” | don't think is the purpose,
nor is it what |I think was intended in ny ternms of
reference. The ternms of reference accept that

there won't be full disclosure, but they say
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maxi m ze public disclosure. So we're going to get
some parts and sone parts only; and what we have
to avoid, | agree with you, is prejudice and

m sl eadi ng.

But to come along and in the
abstract sinply say, "Well, we give up. W can't
do it because we can't get the full story and it's
going to be half-truths and everything else," |
say with the greatest of respect to you and to
M. Bayne, | wonder, is that good enough?

Isn't the government's obligation,
particularly the government, perhaps not so nmuch
M. Bayne, having called a public inquiry, isn't
it obliged to do everything humanly possible it
can to assist, to assist this Comm ssion, in
calling what evidence we can in the public forunf?

MS Mcl SAAC. And in my subm ssion
we have done that, sir, within the confines of the
| egitimate public concern and i ssue with respect
to the protection of international relations,
nati onal security generally, investigations, and
possi bl e prosecuti ons.

Many, many documents have been
rel eased and we' ve already seen that to sone

extent that perhaps is, in itself, an exanple of
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how docunents are released telling part of the
story, leading to speculation, which is quite
possi bly erroneous.

And that's not going to be hel ped
by additional testimony, in nmy subm ssion; it's
going to be conpounded.

THE COMM SSI ONER: W th great
respect, | think the subm ssions underesti mate the
public's ability to understand or the capacity to
under st and what's goi ng on here.

| think, first of all, if it's
made clear that if the evidence is that you're
getting part of the RCMP story, not all of it,
most peopl e could understand that and understand
t he constraints we are operating under. And if
certain questions can be asked but can't be
answer ed because the concerns you've raised, |
woul d have thought most people can understand that
as wel | .

So I am concerned that in an
at nosphere or a working environment that's not
cooperative, trying to call RCMP evidence could
i ndeed be a struggle.

| am anxi ous, though, to invite

t he government -- indeed |I'lIl make a ruling at the
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end of this -- to work cooperatively with the
Comm ssi on, and anybody el se that is involved, to
see if we cannot devise a means whereby some of
the RCMP story and evidence can be told as part of
t he public record of this Comm ssion in a way
that's not m sl eading or unfairly prejudicial.

MS Mcl SAAC: Then | will address
t hat when | address ny subm ssions to how the
public hearings could be conducted, because that
of course will be one of the major issues in which
we are suggesting a cooperative approach to make
t hose wor k.

THE COMM SSI ONER: Okay. Thank
you, Ms Ml saac.

Ms Edwar dh?
SUBM SSI ONS / SOUM SSI ONS

MS EDWARDH: Thank you very nuch,
M. Comm ssioner.

| come to these subm ssions with a
si ngul ar di sadvantage. Each of nmy coll eagues,
Ms Mclsaac and M. Bayne, have stood before you
and asserted that the entangl ement of confidenti al
and public information is literally inmpossible to
separate. Had | been there, | could offer you,

M. Comm ssioner, some concrete suggestions about
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how to di sentangle that knot. But I, with the
greatest respect to their subm ssions, find it

i nconcei vabl e that there is not a way for you to
di scharge your mandate in such a fashion that the
public wi Il understand.

My friend says nuch has been done
to assist in the public hearing process. Well,
we' ve not been here for the | ast year. There has
been no public component to this in any meani ngful
sense. So | want to just make a few coments
about the subm ssions and turn to ours.

No process, a crimmnal trial, a
civil trial, or an inquiry, gets, as M. Bayne
characterizes it, the whole truth. W have
evol ved a framework for the adjudication of facts
in all those forunms where certain kinds of
informati on are not available. And they m ght
have been avail abl e.

| have been active in a number of
comm ssions of inquiry where it would have been
really useful to |l ook at the cabinet confidences.
Despite ny best efforts, | have been told it's not
t he business of the inquiry to have access to that
ki nd of materi al .

| don't want to suggest that the
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chal | enges before you are not i mmense, but at the

same time, there are all sorts of protected areas

of information, and generally we do pretty well in
terms of the adjudication of facts.

The troubling part | have to dea
with is the notion of procedural fairness, of
which | ama very strong believer, and the alleged
unfairness to the officers.

I n every case that one does, there
is the potential for objections to be made and
information to be carved out of the adjudication
process. It is sinply not available to the
fact-finders or the trier of fact, as we often use
the term

M. Bayne says but this problem
you face today is different because the RCMP want
totell -- they want to tell everything about the
investigation. Well, with the greatest of
respect, their duties have not shifted.

When | conduct a Charter chall enge
in a serious crimnal case, | am making
accusati ons against police officers. They are
bei ng accused of comm tting violations of the
Charter. They are accused of doing illegal

searches and seizures. And they may want to tell
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the whole truth. They may want to speak
everything. But if they have a duty to say, "I
cannot answer that question as it would tend to
di sclose the identity of an informant”, they must
say that.

Every one of us who practise in
this forumunderstands that there is a range of
matters that the RCMP, whether they want to or
not, are duty bound to protect. And that is why I
categorically reject the suggestion of M. Bayne
that this situation is different froma situation
where a police officer, in an open public and
serious crimnal trial, must say, "I'msorry,
cannot answer that question.™

And there may be a wi de range of
matters, and that was the purpose of setting out
in our written subm ssions to you the kind of w de
range of issues that officers -- it's not of
di scretion. They are not, in some circunstances,
entitled to disclose solicitor-client
communi cations if a teamgets | egal advice from
t he Departnment of Justice and they are not
entitled to do that. The whole teamis protected

by that |egal advice, and an individual officer

can't waive it.
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Further, if they desperately want
to tell what a confidential informant said or
wanted to say sonmething that m ght identify it in
order to protect their reputations, to give a full
and conpl ete answer to the question, they sinply
can't do it. And our Suprenme Court of Canada has
made it very clear it doesn't matter what their
personal interest is. They are obliged, as a
matter of duty, to uphold these |egal principles.

They are obliged here, as a matter
of duty, to uphold the privileges of the state
with respect to national security confidentiality.
We all know that. So whether they want to or not,
they will discharge their duties as officers of
the | aw.

We think, and | submt to you in
the strongest terms, that with your guidance and
your hand giving shape to these proceedi ngs, we
can make sure that the information is protected at
the same time as you di scharge your duty, which
was to hold a public inquiry. And that is what
the terms of reference call for.

| f we adopt the position of
M. Bayne, and one concurred with respect to the

whol e of the RCMP, then howis it that you could
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permt Mnister Easter to be called? Howis it
that M nister Grahamis going to be singled out so
that the intelligence he would receive throughout
the intelligence apparatus or whatever, how are we
going to call hinf

| f you accede to this wthout
trying, with the greatest of respect, you m ght as
wel |l thank us for all attending here today and | et
the public part of this go forever, because in
| ogic and in principle, you cannot back away from
saying, well, if it applies to "A, " then it
applies to the management, then it applies to the
Solicitor General, then it applies to the M nister
of Foreign Affairs and International Trade.

Wth the greatest of respect,
that's not good enough, because we haven't tried.

We set out in our subm ssions to
you that there is no substantive unfairness if it
is clear to the public that the officer can't
answer the question. |If the officer has to say,
"l have three reasons” -- and | totally disagree
with Ms Mclsaac on the point -- "and | can only
tell you two, which are the | esser reasons” -- and
surely the officer can explain himself -- "and

they are as follows, and on the third matter, |
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object to answering that on the basis of national
security confidentiality", it's nove-on tine.

| mean, we are not standing before
you as juni or counsel unable to work within the
framework that you set. It would be a travesty to
take the work that has gone on so far and to take
no |l ast step to move this into the public forum

Certainly on behalf of M. Arar,
his wife and children, any meani ngf ul
understanding is worth a shot at.

We suggest that you can start the
public hearings by offering an explanation to the
public that sometinmes this proceeding may appear a
little strange or that matters that they woul d
i ke answers to cannot, in fact, go forward as
answers, and that you will make sure that two
goal s are served: that information that nust be
protected will be protected until you rule and the
public will get as much information as they can.

And with the greatest of respect,
| believe you can tell people to stay their
j udgnment .

But | don't think this is
procedurally unfair to the officers. As |long as

peopl e know t hat they have a duty to make an
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obj ection, or their counsel to make an objection,
it simply can't be unfair.

What woul d be unfair would be to
deprive themof the right to make the objection,
and they have anpl e opportunity to do so, with the
benefit of counsel who have sat through the entire
in camera process and are very famliar with the
factual record.

So | ask you to reject the
subm ssion that we aren't good enough to do this,
and the public is so stupid they won't get it. |
think there are many cases where we have far too
little confidence in the public. In ny respectful
subm ssion, we cannot back away fromtrying, we
cannot back away, as persons of goodw ||, of
finding a way. But it takes wanting to find a
way. | quite agree with that.

On behalf of M. Arar, | want to
make it very clear to everyone here that we want
to find that way, and as nmuch as possible find
some answers within the confines of what the | aw
of Canada will permt us to find.

Those are my subm ssions. Thank
you.

THE COMM SSI ONER: Thank you,
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Ms Edwar dh

The intervenors? M. Neve, or are
all three going to speak to this?

Okay. Thank you.

SUBM SSI ONS / SOUM SSI ONS

MR. NEVE: Comm ssi oner,

i ntervening organi zations, indeed the Canadi an
public, have waited eight | ong nonths for the
resunpti on of the public phase of what is, of
course, meant to be a public inquiry. In our view
it is nowvitally inmportant that the evidence that
is presented and explored over the com ng weeks
provi de the maxi mum possi bl e amount of public

di scl osure.

To exclude RCMP wi t nesses, the
essential and mandat ed public di mension of this
process will be lost. It will be exceedingly
difficult for intervening organi zations, who bring
into the hearing process a range of perspectives,
representative of various aspects of the public
interest, to participate in and engage with the
inquiry in any meani ngful way, including by making
effective subm ssions and proposi ng concrete
recommendati ons.

Evi dence from RCMP wi t nesses i s
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obviously a key element to this inquiry, and
intervenors believe that as much as that evidence
as possi bl e must be made avail able to the public
during this phase of the hearings.

We do appreciate that RCWVP
wi t nesses may not be able to respond to al
questions, due to national security concerns. W
urge, of course, that national security clains be
strictly limted to information that truly woul d,
if disclosed, be injurious to national security.
We are confident that testinony can be provided in
a manner that takes this into account and involves
moment s of further proceedings in camera when
strictly necessary.

W th proper context and prefacing,
it will be possible to explain why it may not be
possi bl e for RCMP witnesses to respond to sonme
questions in a manner that the public wl
understand, and | too woul d underscore the point
t hat we should not sell short the ability of the
public to draw those |ines and devel op t hat
under st andi ng.

It is critical to recall as well,
Comm ssi oner, that there were a nunmber of

hi gh-profile, widely reported | eaks of information
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about M. Arar to the media during the |atter part
of 2003. Those | eaks, originating with what were
generally termed unnamed gover nment sources,
certainly did not afford basic procedural fairness
to M. Arar. They have also resulted in a range
of information being put on the public record,
fromwhich witnesses should not now be allowed to
retreat.

Finally, let me state the obvious:
The fact that summaries of in canmera evidence are
not going to be made publicly avail able makes it
all the nmore inmportant -- in fact vital -- that
t here be a maxi mum amount of RCMP evi dence brought
forward during this public phase. Any other
process would be of great detrinment to the public
nature of this inquiry.

The public should not be asked to
wait for the end of the process to begin to
broaden their understandi ng, shape questions, and
try to make nmeani ngful input. That is what public
interest is all about. And there has always been
consi derabl e public interest in this case.

| just note the words of
M. Justice Cory in the blood inquiry decision

whi ch has been referred to earlier by M. Bayne,
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at paragraph 31, where he highlights that the
public interest is about:
"... being a part of the
recommendati ons that are
ai med at resolving the
problem not sinply waiting
to hear about the
recommendati ons at the end of
t he process.™

Utimtely, of course,
Comm ssi oner, you will have heard all of the
evidence, and you will be able to ensure that the
final public record is both fair and accurate, and
"fair" means to all concerned.

We therefore endorse the
recommendati ons made by M. Arar's counsel as to
how testi mony of RCMP witnesses should be handl ed.
We believe that it is a process that seeks to
mai nt ai n maxi mum public disclosure, respects
strictly necessary national security clainms, and
protects the fairness rights of w tnesses.

Thank you.

THE COWMM SSI ONER: Thank you,

M. Neve.
M . Bayne?
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SUBM SSI ONS / SOUM SSI ONS

MR. BAYNE: They say -- and
think you said this in a different way when you
asked nme about examples this norning -- that the
devil's in the details.

The whol e debate here has been
couched in, | suppose, fairly hypothetical terns
that don't put flesh on the skeletal outline of
t he problems, and there's a real danger in that.

M. Comm ssioner, when you asked
me about exanples in the public domain of what we
couldn't get into, | invite you, sir, to go to the
transcri pt of proceedi ngs, page 15136, starting at
line 6, and going, just that page, over to the

next page, 15137, to line 2.

Certainly it's fair, | think you
will see having read that, that my expectation was
and is that we will deal with specific exampl es of

specific prejudice to this type of proposed
procedure in canera.

You asked the question of
Ms Mclsaac that -- it's a given, you said, that
the entire RCMP story won't be told. But they,
presumably whoever is nom nated to be a witness to

tell this partial story of the RCMP investigation,
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can tell a part of the story so that it does not
prejudi ce individuals.

And | ask, how do you do that?
How do you do that in a concrete exanple? And |
can't really have that discussion with you in the
public domain because to answer a concrete exanple
of somet hing that you or your counsel would |ike
to tender or offer for a part of this public
record can only be answered by subm ssions in
camera of why the details of that won't worKk.

| amnot trying to be obtuse and
amnot trying to exclude other counsel. It is
sinply somet hing that you contenpl ated back on
April 20th. | certainly contenplated that you
woul d want to hear fromme further about specific
exanpl es, but we both contenpl ated we woul d have
to do that in canmera.

| amstill anxious to do that.
| ' ve barely yet seen the public record, as it is

being called, in terms of a docunent that's been

prepared, but ultimately the devil is in the
details. [It's fine and dandy to say, "Oh, we can
come up with something that will be fair or give

enough fairness", but when you get into the

details of howthis will actually work, in ny

StenoTran



© o0 N o o A~ wWw N P

N N N N N N P B R R R R R R R
ag A W N P O O 00 N oo 0o »dM W N - O

1629

subm ssion, it starts to tell the tale on itself
that it's fraught with very grave unfairness.

THE COWMM SSI ONER: When | asked
you the question, M. Bayne, | wasn't asking you,
obvi ously, for the answer.

MR. BAYNE: Oh.

THE COMM SSI ONER: | was asking
you, having regard to the public record, to give
me an exanmpl e of an area where there would be
guestions of matters in the public record for
which the type of problemyou submt existed.

| agree with your point that we
are going to have to follow this hearing with an
in camera hearing -- and we'll do that shortly;
will talk about the scheduling of that -- to hear
the specifics, because I'mgoing to address this
i ssue, not in the abstract, but |I'mgoing to | ook
at the specifics.

I n any event, my question wasn't
seeking to have you refer to answers. It was
sinply to point to a subject matter that is in the
public domain that would necessitate reference to
NSC material in its answer.

MR. BAYNE: | m sunderstood then.

And part of my reticence, sir, is | don't want to
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transgress into sonething that isn't actually in
the public record and start pulling things out of
the in canera.

But may | say this: At the end of
t he day, | think what the Canadi an public is
really concerned to know about, and what [|'ve
heard al nost every counsel address directly or
indirectly, is: Did what the RCMP did or didn't
do cause or contribute to M. Arar's fate?

We are all here not because of an
RCMP i nvestigation per se but because M. Arar
ended up being detained in the U. S., deported by
U.S. authorities to Jordan and Syria and detained
there for a year, and the real issue is: Did RCVP
conduct cause or contribute to that?

At the end of the day, that's
al ways the question that's going to be asked here,
and there's a wealth of evidence on that that
underlies the answer to everything that the RCWP
did here or didn't do.

It may be, | ooking down the
accurate prismof hindsight, that some individual
action or actions can now, years |later, be said to
be criticized. But if they had little or nothing

to do with M. Arar's fate, that's what would
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really concern the Canadi an public.

That's why, sir, giving concrete
exanpl es does necessitate going in camera and, in
my subm ssion, really provides the answer to the
problem at the heart of all this.

THE COWMM SSI ONER: Just before you
sit down, the in camera hearing -- and we are
t hi nki ng of scheduling that for tonmorrow or the
next day. | expect that the arguments on the
matters that are before me today may spill over
until tomorrow norning. So | am going to suggest
that the in camera hearing -- M. Caval luzzo, you
may wi sh to speak to this -- take place either
tomorrow afternoon or Thursday nmorning.

As part of that, |let me point out
that that will be the third time that | will have
heard fromyou on this issue, and |I'm asking you:
How | ong do you expect your subm ssions will be in
that in camera hearing?

MR. BAYNE: MWhen | first made
subm ssions to you on this, of course | didn't
have the advantage of knowi ng what were the
al l eged public facts. | haven't read all of those
as yet. | certainly wouldn't be prepared to or

able to make hel pful subm ssions by tomorrow
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afternoon. | would be able to do it by the next
nor ni ng.

And in terms of the tinme that it
takes, | can give you exanples that would take the
whol e morning or | can give you one exanple and
you may say that's enough. When we discussed this
before, you opined that there m ght be one, there
m ght be 85 exanpl es.

THE COMM SSI ONER:  Well, | can't
imagine it would take the whol e morning. | mean,
you can give me credit for knowi ng the evidence.

MR. BAYNE: Ri ght . Il find it
difficult, with great respect, sir, and | mean no
di srespect to you. | find it difficult at times
to keep accurate track of what is and isn't so far
out there in the public domain after nine nmonths
of evidence. We take for granted what we know.

So this 20- or 30-page sunmmary
t hat sort of, bare bones, picks little pieces of
what's in the public record, I'lIl have to go
t hrough that and then I'lIl go through sone of
t hose i ssues and why, dealing with those in
i solation, that way would be manifestly unfair and
you just can't make answer to it.

THE COMM SSI ONER: Okay. Well,
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unl ess | hear any suggestion to the contrary, we
wi Il schedule the in camera hearing for Thursday
nor ni ng.

MR. CAVALLUZZO:. Yes, at nine
o' cl ock.

THE COWMM SSI ONER: Nine o' clock.
We will have to finish it by the lunch hour. So
peopl e may arrange to make their subm ssions in
such a fashion that everyone is given an
opportunity to speak to it and it's conpl eted by
t he lunch hour on Thursday.

MR. CAVALLUzZZO: Just a coupl e of
qualifications. First of all, we will have to
ensure that the place is avail abl e.

SPEAKER: It is.

MR. CAVALLUZZO: It is. Thank you.

The second question is whether or
not am cus may wi sh to partici pate.

THE COWM SSI ONER: I f either
M. Atkey or M. Cameron is avail able, yes.

MR. CAVALLUzZO: Okay, thank you.

MR. BAYNE: MWhere is that,

M. Comm ssioner?
THE COMM SSI ONER: You can talk to

M. Cavalluzzo after.
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MR. BAYNE: |'msorry. See, that's
what | mean.

--- Laughter / Rires

THE COWMM SSI ONER: That conpl etes
t hat issue.

Let's move to number 3. | think
t he suggestion here is that the Governnment | ead
off, Ms Mclsaac, followed by M. Bayne, and then
across the room Thank you.

SUBM SSI ONS / SOUM SSI ONS

MS Mcl SAAC: Thank you, sir.

| was very gratified to hear the
subm ssions of M. Arar's counsel and counsel for
the intervenors about a cooperative approach to
t he public hearings.

You have heard a great deal of
evidence in canera. You have a good sense and
under st andi ng of the areas over which the
government claims national security
confidentiality.

You have not expressed a view yet
with respect to those clainms as they pertain to
t he RCMP or much of the evidence that's about to
be heard fromthe primary set of witnesses which

will be testifying in public, being the witnesses
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who represent the Department of Foreign Affairs.

I n our subm ssion, the best way
for this to proceed in order to maxim ze the
amount of evidence that can be placed on the
public record and to make sure that it proceeds in
an orderly and coherent way, would be as set out
in my subm ssion at page 4. You'll see a series
of bullet points there, sir.

THE COWMM SSI ONER: Yes, | have it.

MS Mcl SAAC: Let me use an
exanple. Before a witness, for instance, fromthe
Department of Foreign Affairs testifies, counsel
for the Attorney General would identify those
areas of the expected evidence that are subject to
a claimfor national security confidentiality.

For instance, by way of an
exanpl e, when it comes to an official fromthe
Department of Foreign Affairs, the Attorney
General has claimed national security
confidentiality with respect to discussions of a
confidential nature that may have taken place in
t he case of Ambassador Pillarella or the consul ar
officer, M. Martel, both of whom | understand
will be testifying, confidential discussions that

t hey undertook with Syrian officials.
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You are aware that the underlying
basis of that claimrelates both to the general
concept that discussions of this nature are
conducted in confidence, that the confidence is
necessary and it's necessary to be kept in order
t hat the Canadi an officials who are on the ground
in Syria now can maxim ze their ability to deal
with these same officials in order to assi st
i ndi vidual s who may be incarcerated there now, may
be incarcerated in the future, or to assist the
fam |lies of Syrian Canadi ans who may still be in
t hat country.

The same thing goes for
di scussions with other countries.

But that's an exanple of an area
of evidence over which the Attorney General has
claimed a national security confidentiality.

In order to allow things to
proceed in a sensible and coherent manner, we're
suggesting that that be identified by the Attorney
General prior to the witness testifying, that you
woul d give instructions to counsel that questions
with respect to these identified areas are not to
be expl ored during the witnesses' public

testi nony.
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Now, with respect to the witnesses
com ng up, most questions, | would have thought,
either have already been explored, if the w tness
has already testified in camera, and you and your
counsel would be able to indicate, "Yes, we have
fully explored that particular area with this
wi t ness. "

On the other hand, if the wi tness
has not yet testified and is scheduled to cone
back to testify in camera, then as we did with the
first round of public hearings, the questions that
counsel would want to ask of these witnesses woul d
be identified and held for inquiry during the in
camera portion of their testinmony which woul d
foll ow.

As | say, | thought this process
wor ked fairly well during the initial round of
public hearings.

The Comm ssion counsel will have
t he opportunity to ask questions of those
wi t nesses who have not already testified in
camera, and it prevents us kind of junmping up and
down every few mnutes if we have carved off those
areas of testinony that are, for the noment at

| east, out of bounds.
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You will then, of course, have to
make a ruling at some point with respect to the
nati onal security clainms that have been made with
respect to the witnesses' testinmony.

I n my subm ssion, those cl ains
ought to be dealt with in an omi bus manner. That
is why | amnot suggesting and woul d vi gorously
reject fromthe Government's point of view, a
pi ecemeal ruling, that as a question is asked and
an objection is made to the answering of that
guestion, that we would i medi ately adj ourn and
have sonme kind of immediate ruling on the matter.
It's not an orderly flow.

It al so raises a fundamental issue
that | think we have to address, is that there are
two aspects -- actually, there are three aspects
to any claimfor national security.

The first aspect is the
proposition, and |l et me use an exanple that's
probably easy to understand. | believe we al
adopt and respect the proposition that a name of a
confidential police informer should not be
di scl osed.

First of all, the proposition has

to be adopted with respect to the nature of the
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informati on being protected.

But then the next question that
often arises and it frequently arises with
informers: Would this particular answer or this
particul ar piece of information, if disclosed,
actually identify the police informer?

So there are two parts to it that
need to be, in my subm ssion, addressed in a nore
omi bus manner.

The third i ssue that you will have
to address at some point, and in my subm ssion,
can only best be addressed when all of the
evi dence has been heard by you, is the question of
public interest.

You may accept that the
proposition, for instance -- again, just using an
exanmple -- that the names of police informers
shoul d be protected. You may accept the
proposition that revealing this particul ar piece
of information would disclose the name of a police
informer, but you may, nevertheless, at the end of
t he day, having heard all of the evidence, having
deci ded what factual findings you are going to
make, you may deci de that notwi thstanding all of

that, the public interest in disclosure of this
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particul ar piece of information far outweighs the
public interest to be protected.

In my subm ssion, all of that --
certainly the final aspect of that -- can only be
acconplished at the end.

So what we are suggesting is the
followi ng, as set out at page 4 of my subm ssions:
An identification at the beginning of a witness's
testi mony of those areas where the witness cannot
answer questions because of the national security
confidentiality claims.

We woul d work together with your
counsel. In many cases these areas will be
informed by the clainms that have already been made
with respect to the information in the docunments
to which the witness will be testifying.

We will work cooperatively among
counsel, with your direction, to ensure that those
areas are ones where counsel recognize that they
are not to go around asking questions.

Utimtely, at the end of the day,
a list of the outstanding issues and questions
that need to be explored in camera with that
witness will be conmpiled and then M. Cavalluzzo

and his teamwi |l be able to do so in a subsequent
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in camera hearing or, conversely, we'll be able to
say, "We've already heard this witness extensively
in the in camera proceedi ngs, and | can assure you
t hat those questi ons have been asked and answers
received. "

At the end of that process, then
you will develop a process for the issuance of, if
you believe it necessary, your interimreport and
your findings with respect to the Government's
various clainms of national security
confidentiality and your recommendati ons with
respect to the release of any information if you
believe it should either be rel eased because you
reject the claimor because you believe the public
interest in disclosure outweighs the national
security concern.

Thank you.

THE COWMM SSI ONER: Thank you,

Ms Mcl saac.

M. Bayne, do you have anything to
add to this?

SUBM SSI ONS / SOUM SSI ONS

MR. BAYNE: Two conmments very
briefly, M. Conm ssioner.

One, the investigators |
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represent, | just want this known, have already
testified and have been thoroughly cross-exam ned,
so | wouldn't think bullet point number 3 would
necessarily apply to them

Secondly, sir, | can imagine the
need for a fourth bullet, maybe at the top, of a
clear indication of what -- and I mean specifics,
not generalities -- of what a witness is expected
to testify about.

THE COWMM SSI ONER: Thank you,
M . Bayne.

Ms Edwar dh?
SUBM SSI ONS / SOUM SSI ONS

MS EDWARDH: | seemto be arguing
for all of the conventional procedures that we use
in ordinary courts, M. Comm ssioner.

The gi st of nmy subm ssion is that
it would be -- since you haven't made any
rulings -- that it would be wong for you to rule
out areas unless there is an objection, that the
burden of objection should be on the witness
and/ or their counsel and/or the Government.

| submt that if you say, "We're
going to take out an area,"” we will inevitably

fall into this error -- | have two docunments --
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--- Off mcrophone / Sans m crophone

MS Mcl SAAC: M. Comm ssioner, |

assume we have two docunments that have been

differently redacted.

|"ve invited ny friend not to play

gotcha, but if there are discrepancies in this

terribly difficult process, to bring themto ny

attention so we can deal with them

MS EDWARDH: | wasn't going to

deal with this until | heard what Ms Ml saac was

essentially saying.

The government has provided to the

Comm ssion a docunent -- and that's the docunment

at the top, M.

docunment .

t his docunment,

of October 23,

Comm ssioner, that's the first

THE COWMM SSI ONER: First page?

MS EDWARDH: So paragraph 7 on
which relates to the consular visit
reads as foll ows:

"When asked if he wi shed the
embassy to provide himwith
anyt hi ng he m ght need, he
answered that his needs were
all taken care of by his

Syrian hosts.” (As read)
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Redact i on.
"He also..." (As read)
Et cetera.
But the docunments we obtained
t hrough Access to Information | eaves the conplete
opposite impression. |It's at the second page.
"When asked if he wi shed the
embassy to provide himwith
anyt hi ng he m ght need, he
answered his needs were all
t aken care of by his Syrian
hosts (his answers were
dictated to himin Arabic by
the Syrians.)" (As read)
Now, if you carve out the areas,
you're going to say "International affairs" means
t hat matters of conversations or discussions of
the role of the Syrians we should stay away from
| couldn't discuss or ask questions about what the
Syrians did, their demeanours, what they said
publicly, if you carve out this space too broadly.
| admt that there may be
conversations of such a nature that there is a
valid objection on the basis of international

relations and essential aspects of comty between
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nati ons.

But if you are doing an area one,
you will by necessity protect information that
could fall into the public domain.

In my subm ssions -- or
M. WAl dman and my subm ssions to you, we suggest
a very traditional procedure, that there is a
question, and if there is an objection, that there
is arecord made of that question and objection,
kept for the benefit of all of us.

That at that time, if you have not
heard the answer to the question, it is just
perhaps a new question may pop up, you may wi sh to
go in canmera to hear the answer to get a full view
of the claimand the answer, but that we and
am cus should be entitled to either make sone
subm ssion to you there briefly, make it at the
end of the witness's testinony, or make it in the
final subm ssion before the report that's going to
come out, the interimreport.

You can park your decision to rule
on it because it may not be tinmely or appropriate,
but I want to take the position very sinmply that
if I ask a question and there's an objection, |

say, "No, M. Comm ssioner, | got this through
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Access to Information".

| m ght be able to do it in two
seconds. Ms Mclsaac m ght sit down. The issue of
whet her the answer can be given m ght be resol ved.

Or I mght be able to say, "This
was the subject of three articles in The G obe and
Mail, The New York Times, and The M am Herald",
and that may cause people to sit down.

So we think, in the strongest of
terms, that you can have confidence in counsel and
the wi tness maki ng an appropriate objection, but
we suggest to you in the strongest ternms not to
carve out areas that will inevitably be overbroad.

It's not that you'll be protecting
informati on that you should protect but, rather,
you will be cutting away fromthe public part of
this process information that belongs in the
public domain.

Those are my subm ssions.

THE COWMM SSI ONER: Thank you,

Ms Edwar dh
M. Neve?
SUBM SSI ONS / SOUM SSI ONS
MR. NEVE: Thank you.

Comm ssi oner, intervenors
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certainly do agree with the proposition that a
cooperative solution to the chall enge of dealing
with the blend of public and in camera evidence
that will be constantly in front of you over the
com ng weeks needs to be found.

We do not agree, however, with the
proposal to identify in advance certain topics or
subject matter as being out of bounds for the
pur poses of questioning in public because rel ated
guestions and answers m ght involve matters that
are subject to national security confidentiality
cl ai ms.

I n our view, such an approach
woul d unduly restrict public disclosure and risks
significantly further inpairing the public's
ability to follow, participate in, and engage with
this public inquiry.

We are particularly concerned
about this because these are national security
claims that |lie behind the proposal, and they have
not yet been resolved through national security
confidentiality rulings by you.

Utimtely, any number of the
claim may be found by you to be either unfounded

or legitimte, but outweighed by a public interest
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favouring disclosure.

We do al ready know from your
attenpt to release the summary of CSIS evidence in
December that your views do differ fromthe
Government's on any nunber of these national
security claims.

As such, ruling topics out of
bounds at this time risks limting your ability to
hear the fullest possible back and forth through
guestioning by all parties of the rel evant
evidence with respect to topics that you may
ultimately rul e should be wholly or partially
di scl osed.

| nstead, we urge that you not
prepare a |list of prohibited topics, that all
matters be open for questioning, and that national
security claims be dealt with as they ari se,
including by going in camera, either inmedi ately
or at the end of a witness's testimny, when
strictly necessary, to hear any answers that you
have not already heard in earlier in camera
sessi ons.

Thank you.

THE COWMM SSI ONER: Thank you, M.

Neve.
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M. Atkey, were you going to make
subm ssions on this point?

MR. ATKEY: I will make
subm ssions on point 4.

THE COWMM SSI ONER: Thank you.

Then, Ms Mclsaac, | think we're
back to you
SUBM SSI ONS / SOUM SSI ONS

MS Mcl SAAC: 1'd like to make two
poi nts, sir.

The first is with respect to this
i dea of a cooperative attitude that all counsel
must approach with.

The docunment that Ms Edwardh
showed you is clearly an exanple of where a
cooperative approach would work very well.

We have discl osed thousands of
documents to you. We have made every effort to
identify in those documents the information for
whi ch we believe release would not be in the
nati onal interest, and in fact would be contrary
to the national security of the country.

At the same time, there have been
hundreds of Access to Information Act requests,

and it is inevitable that people will differ on
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exactly which pieces of information in a
particul ar document need to be identified in order
to protect specific national security concerns.

| woul d hope that before we start
this process, with the assistance of Comm ssion
counsel, all documents would be identified. If
there are differences in docunents, those
di fferences would be identified in order that we
can have an orderly approach to the production of
documents for witnesses.

We woul d al so have a witness
statement or a will-say or something of that
nature and an identification of the docunments that
the witness is about to testify to.

That is what | see as a
cooperative approach which would help us to deal
with the public evidence in a coherent manner.

The second point | want to make is
to point out that while the process of protecting
nati onal security is commenced by the gover nnent
institutions who are best situated to deal so,
identifying for you that information over which a
national security claimis made, it is the duty of
all of us -- counsel for the Government of Canada,

your counsel, and indeed yourself -- pursuant to
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the terms of reference, to ensure that this
proceeding is such that the information for which
a national security interest resides does not get
di scl osed, and that the orderly process, if you
shoul d determ ne that you're in disagreement with
t he subm ssion that national security applies to a
particul ar piece of information, we follow a
process whereby that is articulated, that your
ruling is made, that your ruling is considered, or
if we're tal king about a public interest, that
that's done, as | say, at the end, at the
appropriate time.

| am concerned that if we don't

put some rul es and parameters around the public

evi dence of sone of these witnesses, we will be
constantly objecting, that the evidence will be
essentially incoherent, and that you will not be

able to run in to some kind of secure room at the
end of the day and have sufficient information
before you in order to properly and coherently
adj udi cate on the issue of whether this particular
pi ece of information ought to be rel eased.

As we know, you have to | ook at
this as a totality. One little piece of

informati on here, one little piece of information
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there, that's not the appropriate way to approach
t he i ssue of national security.

lt's alittle bit Iike pulling on
the thread of a sweater: vyou pull on the thread
of the sweater, and the next thing you know, the
whol e sweater unravels.

That approach is inconsistent with
the joint obligation that we all have to protect
informati on, the disclosure of which would be
injurious to national security or would jeopardize
ongoi ng i nvestigations.

In my subm ssion, the approach
that the Attorney General has suggested is the one
whi ch maxi m zes your ability to have an orderly
proceedi ng, maxi m zes the ability to receive
evidence in canera -- pardon nme, in public -- and
then all ows you the maxi mum opportunity to
consi der and properly rule on issues of national
security.

Thank you.

THE COWMM SSI ONER: Thank you,

Ms Mcl saac.

M. Caval luzzo, should we go to

t he next issue?

MR. CAVALLUZZO: W have one
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remai ning issue and it looks like it will take
anot her hour. | don't know if you want to take a
break now?

THE COWMM SSI ONER: Okay. Let's
t ake a break before we start that.

MR. CAVALLUZZO: | think we can
finish today.

THE COMM SSI ONER:  We m ght finish
t oday, contrary to what | had said earlier.

Thi ngs are going nore quickly.

MR. CAVALLUZZO: And there's going
to be -- Ms Edwardh wants to raise another issue
in terms of -- an issue that she's brought forward
interms of writing. W can do that at the
conpl etion of the am cus issue.

THE COWMM SSI ONER: Okay. We'll
rise for 15 m nutes.

THE REG STRAR: Pl ease stand.

Veui l | ez vous | ever.

--- Upon recessing at 3:25 p.m /
Suspension a 3 h 25
--- Upon resum ng at 3:43 p.m /
Reprise a 15 h 43
THE REG STRAR: Pl ease stand.

Veuill ez-vous | ever.
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Pl ease be seated. Veuillez-vous
asseoir.

THE COMM SSI ONER: Good afternoon,
M. Atkey.
SUBM SSI ONS / SOUM SSI ONS

MR. ATKEY: Good afternoon,
M. Conmm ssi oner.

I n response to the Amended Notice
of Hearing for today, as indicated previously, I'm
going to confine nmyself to issue No. 4, the role
of am cus curiae. Nevertheless, depending on the
vi ews of others and questions you may have, |I'm
quite prepared to address your questions regarding
t he other three issues, and particularly issue No.
3, which may be rel ated.

Let me, for the record, set forth
some of the background as to what the role of
am cus curiae has been, what am cus curi ae has
done in these proceedi ngs, and particularly
i mportant, what am cus curiae has not done.

| was appointed by you | ast June
to act as counsel independent fromthe governnment
to test governnment requests on the grounds of
nati onal security confidentiality. | immediately

reviewed carefully the terns of reference,
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particul arly paragraph (k), directing you in
conducting the inquiry to take all steps necessary
to prevent disclosure of information that if it
were disclosed to the public could, in your

opi nion, be injurious to national relations,

nati onal defence or national security.

Of course, as you know and nost
people in this room know, paragraph (k) sets forth
procedures which permt the Comm ssion to receive
information in camera on the request of the
Attorney General of Canada, to release a part or
summary of the information received in camera in
order to maxim ze disclosure to the public of
rel evant information and for you to indicate if
it'"s in your opinion that the release of part of a
summary of the information received in canera
woul d provide insufficient disclosure to the
publi c.

You, quite rightly in nmy view,
interpreted section K, subsection 3 of the terns
of reference, and the term"i nadequate di scl osure
to the public,” as involving the same test as a
revi ewi ng judge would apply under section 38.06(2)
of the Canada Evidence Act, that is bal ancing of

the public interests in disclosure against the
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potential injury to international relations,
nati onal defence, or national security resulting
fromdiscl osure.

The i nportant procedural condition
i mposed on you under the mandate is of course that
you have to first advise the Attorney General
under section 38.01 of the Canada Evi dence Act
with the evidence in issue having to be heard in
camera before the second decision on public
interest balancing tests can be made, with the
effect that once notice is given to the Attorney
General, you cannot disclose wi thout authorization
or agreement of the Attorney General or by order
of the Federal Court judge.

| would like to confirm for the
benefit of all parties here today, that the Office
of Am cus Curiae for this Comm ssion is fully
i ndependent from both the Comm ssion and its
counsel. M. Cameron, my assistant, and I, are
not Comm ssion counsel. Vhile we stay informed of
t he progress of the Comm ssion by review ng the
evidence and by consulting with counsel for all
parties, M. Canmeron and | do not neet or consult
privately with you and we are not advocates for

any position taken by the Conm ssion or its
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counsel. We may agree or disagree with the
Comm ssion and its counsel on issues of national
security confidentiality, and all parties wil
hear fromus at the appropriate times on those

i ssues.

| m ght say, regretfully, I think
as an indication of this independence, we have not
recei ved copies of the written subm ssions of the
parties to today's proceedi ngs.

--- Laughter / Rires

We have not received them as
m ght have been presumed, from Comm ssion counsel
because we are not part of Conmm ssion counsel. |
think that's a graphic illustration of the
i ndependence that currently exists.

THE COWMM SSI ONER: And a
shortcom ng that shouldn't occur again.

MR. ATKEY: Thank you.

As am cus curiae, | did
participate in the hearing held on July 5th before
you in response to a motion filed by counsel for
M. Arar for disclosure of records that contain or
relate to information that is already in the
public domain. By that point, | had reviewed not

only the materials filed as counsel for M. Arar
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in support of her notion but also some CSIS and
DFAI T materials that were then regarded as subject
t o NSC.

As am cus curiae, | took the
position before you on July 5th that the notion of
M. Arar's counsel was not premature and raised
i mportant issues concerning disclosure of
information relevant to the inquiry. But what |
agreed to with you at that hearing was that a
deci sion at that point on your part to grant
di scl osure, without further review at in canmera
proceedi ngs of specific documents and hearing
certain testimony that relate to the information
in the public domain, would be premature.

| also submtted to you that the
i ssue of whether information is legitimately in
t he public domain appears to go to the core of the
mandat e of the Comm ssion to determ ne whet her the
conduct of public officials was inmproper because,
for exanmpl e, unauthorized disclosure m ght have
been taking place in order to harmor with the
effect of harmng M. Arar and his reputation.

And then on July 29th, | concurred
with your ruling to in effect make NSC deci si ons

after hearing all of the factual in camera
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evi dence and to put that evidence in the proper
context, rather than to at that tinme nmove in and
out of in camera proceedi ngs.

The potential harmto the public
i nterest caused by non-disclosure during this
period of in camera hearings was to have been
reduced somewhat by your undertaking to produce a
summary of evidence heard in camera, providing the
public with an indication of the evidence over
whi ch the Attorney General claimed NSC, and you
undertook at that time to produce summaries before
all the in camera hearings had been conpl et ed.

It should al so be noted for the
record that you indicated on July 29th that after
conmpleting the in camera hearings you would
prepare an omni bus ruling addressing the two
i ssues, NSC and the bal anci ng of the public
interest, and | take it, M. Comm ssioner, that
this omibus ruling is still yet to cone.

What happened next occurred
| argely during the months of Septenmber and
Oct ober, with the hearing of CSIS witnesses in
canmera, follow ng public evidence of the
contextual sort by CSIS and RCMP personnel in
Sept ember .
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As pl anned, you prepared your
first summary of information that had been
received in camera that should, in your opinion,
be rel eased to the public. Now, this summary was
carefully reviewed by me and ny assi stant,

M. Cameron, and we were both of the view that the
information in the summary should be released to

t he public under the combi ned grounds set forth in
paragraph (k) (1) and (k)(3) of the Rul es of
Procedure.

The government made NSC cl ai ns
related to CSIS investigative interests and CSIS
informati on sharing interests respecting damagi ng
relations with foreign | aw enforcement agenci es or
foreign security intelligence agencies, and as
required by section 55 of your mandate, a copy of
t he proposed summary was provided to the Attorney
General for a period of at |east ten business days
to allow comment prior to its public rel ease.

Despite efforts of all parties to
try to come up with a docunment that could be
di scl osed publicly, agreement could not be
reached, and the government brought its
application under section 38.04 of the Canada

Evi dence Act to prevent public disclosure of
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heavily redacted portions of the draft summary.

The Federal Court application was
adj ourned on successive occasions while protracted
di scussi ons were undertaken by the parties. This
|l ed to eventual discontinuance of the governnment's
application at the end of March and your ruling to
abandon the preparation of summaries for the time
bei ng, postponing the court litigation to a |ater
time, if necessary, and to allow the Comm ssion to
get on with its work of conpletion of in canmera
heari ngs, commencenment of public hearings next
week, hearings and subm ssions in August, and
subm tting an interimreport to the government
with both findings of fact and conclusions in
respect of the actions of Canadian officials in
relation to M. Arar.

You made it very clear that you
woul d convene an in camera hearing prior to
subm tting your interimreport. At that time the
Attorney General would be given an opportunity to
| ead evidence and make subm ssions with respect to
t he governnment's NSC claims and also if the
government di sagreed with the public disclosure of
the Comm ssion's interimreport or parts of the

report, then such disagreenents would be addressed
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as contenpl ated by the ternms of reference, which
is probably back to the Federal Court.

My subm ssions, M. Conmm ssioner,
are these:

Let me make it clear that, for the
record, neither M. Cameron nor nyself were
invited to or participated in the in camera
proceedi ngs which were commenced in m d- Sept enber
and which concluded | ast week. These in canmera
heari ngs have invol ved wi tnesses representing
CSI'S, the RCMP, the Ottawa Police Service, the
Ontario Provincial Police, the Canadi an Border
Security Agency, and the Departnment of Foreign
Affairs and International Trade. However,

Comm ssi on counsel have given us full access to
the witten transcripts and exhibits filed at all
of these hearings, and we have revi ewed between
the two of us, M. Canmeron and nyself, virtually
all of them acknow edgi ng, of course, that this
has not been a suitable substitute for the
observati on and exam nati on of witnesses.

| should al so add that we have
recei ved the utnost cooperation from Comm ssion
counsel in explaining to us devel opnents at these

heari ngs.
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It is safe to say, as a result,

t hat the am cus curiae is satisfied that the
procedure adopted by you on July 29th last -- that
is, to hear all of the in camera evidence first
before going into public hearings -- was the nost
practical and efficient way of getting on with the
mandat e of the Comm ssion to investigate and get
to the bottomof the actions of Canadian officials
inrelation to Maher Arar in the U S. and Syria
and on his return to Canada.

Much i nformati on has been provided
to M. Arar and the public, most recently public
DFAI T documents covering his detention in the
U.S., docunents which have come to me recently in
the formof a disc, which I may say resulted in a
pil e of paper over two feet high on nmy desk this
Monday morning and conpl aints fromthe printing
shop that they had run out of toner because of the
redactions that occurred.

--- Laughter / Rires

They said, "What's all this black
stuff?" | said, well, those are redactions
that's occurred and that's the circunstances that
exi st.

Of course, there's possibly a very
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hel pful chronol ogy on public information and
events covering the period from September 2001
until the date of the government announcement
concerning a public inquiry on January 28th, 2004.

You al so publicly rel eased
detailed rulings on May 4th, 2004, July 29th,
2004, December 3rd, 2004 and April 7th, 2005, with
as much information as possible, allow ng for
redacti ons which are subject to government NSC
cl ai ms.

We are supportive,
M. Comm ssioner, of your efforts, your continued
efforts to maxi m ze disclosure to the public of
rel evant information, as is your mandate under the
rul es, appreciating the conmplexity served up to
you by section 38 of the Canada Evi dence Act.

However, | should say | amnot so
optim stic concerning the culture of secrecy that
continues to prevail in respect of the
government's NSC claims. | regret that agreenment
was not reached | ast Decenber respecting public
di scl osure of your draft summary of CSIS evidence,
but I am cogni zant of the fact that section 38 of
t he Canada Evidence Act | oads the dice against

you.
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| fear that the public disclosure
of your interimpublic report, to be submtted to
t he Government next fall, may never see the |ight
of day because of continued NSC claims. This is
neither fair to M. Arar nor to the Canadi an
publi c.

M. Cameron and | are particularly
concerned about the inmpression that the parties
and the public have gained as a result of the
evi dence censoring by governnment parties of the
facts that are plain and credibly in the public
domain. The indication by the governnment parties
of section 38 of the Evidence Act to prevent you
fromstating publicly what is already known to the
public fromcredi ble sources runs the risk of
damagi ng the credibility of this Conmm ssion.

Al low me at this point to assert
two primary consi derations that am cus curi ae has
and wi Il be applying in testing NSC cl ai ms of the
government under section K of the terns of
reference.

The first, and much has been
di scussed about this, is the public's right to
know. This was nost recently articul ated by the

Supreme Court of Canada in the Vancouver Sun case
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| ast year dealing with the open court principle.
The Court regarded this principle as a hall mark of
denmocracy, the cornerstone of the common | aw,
guaranteeing the integrity of the judiciary and
inextricably linked to the freedom of expression
guar anteed by section 2(b) of the Canadi an Charter
of Rights and Freedons.

The Supreme Court of Canada made
clear that this open court principle should not be
preci pitously displaced in favour of an in canera
process and extends to all judicial proceedings
and inferentially to public conm ssions of
inquiry.

M. Cameron and | will have nore
to say of this in our subm ssions made to you on
August 19t h.

The second factor relates to
fairness to M. Arar. He is the person, after
all, who caused this public inquiry. You are
asked to investigate and report on the actions of
Canadi an officials in relation to himin several
contexts under your factual inquiry. Virtually
all of the evidence adduced to date, either in
public or significantly in the in canmera

proceedi ngs, has been fromthe government or its
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agencies, CSI'S, RCMP, DFAIT, and others.

Ot her than the information
publicly disclosed, M. Arar or his counsel have
[ittle opportunity to know what is being said
about him so that he can, through his counsel,
chal l enge that information and adduce his own
evi dence as to what actually occurred.

M. Comm ssioner, you have noted
this potential unfairness to M. Arar and are
doi ng everything you can to remedy the situation,
including this hearing today in receiving
subm ssions fromthis counsel and from his counsel
and ot hers.

My subm ssions to you today are
simply to underscore the apparent unfairness to
M. Arar, given the way this has played out.

As am cus curiae, M. Cameron and
| stand ready to assist you in the future testing
of the government's NSC cl ai ms, recogni zing that
t he public's right to know and the fairness to
M. Arar should be guiding factors for you to be
bal anced agai nst NSC cl ai nrs based on nati onal
security, national defence or international
rel ations.

| am m ndful of the conplexities
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that arise in issues numbers 2 and 3 and the

di scussi on held here today, and we have |i stened
with interest to the subm ssions of the parties
and to determ ne whether there is any useful role
t hat we as am cus curiae can play in the
proceedi ngs that can or will be worked out.

Let me disclose for the record
that in preparation for today's hearings,

M. Cameron and | have met informally with counsel
representing the British Columbia Civil Liberties
Associ ation, Canadi an Council On American-lslamc
Rel ati ons, Amesty International, the

I nternational Civil Liberties Monitoring Group,
and the Intervenors' Commttee, as well as counsel
for M. Arar and for the Attorney General. Their
views as to the appropriate role of am cus, in

i ght of the new procedures set out in your
rulings on summaries, will no doubt be hel pful to
you goi ng forward.

Needl ess to say there has been no
unani mty of views, particularly how the rol e of
am cus curiae can and should differ fromthat of
Comm ssion counsel related to NSC cl ai ns.

Having listened to these different

views, M. Canmeron and | have worked out a
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possi bl e approach to suggested new procedures
outlined first by M. Cavalluzzo in his
di stribution of February 16th, 2005, and we wi sh
to table themwi th you today and all parties.
There is a memorandum which is
simlar to but not identical to that submtted in
draft to M. Cavalluzzo on March 11th, and it
consi sts of seven short paragraphs which | shal
read into the record so you will know where we are
com ng from
The first paragraph of the
menmor andum suggests that:
"Am cus curiae will continue
to famliarize itself with
the transcripts of oral
testimony and exhibits filed
in the in camera proceedi ngs
hel d during the nmont hs of
September through to April,
and we will attend public
hearings in May and June so
as to be in a position to
test Government clainms to
nati onal security

confidentiality and to
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participate in the in canmera

proceedi ngs that occur as a

result.”
Am cus curiae will also prepare a
written brief, as | indicated, to be filed with

you on August 19th, containing subm ssions on the
| egal basis for national security confidentiality
claims in practice and as set forth in the
jurisprudence, and we will also comment generally
on the evidence adduced from wi tnesses
representing CSI'S, RCMP, DFAIT and the ot her
Canadi an agenci es.

However, am cus curiae inits
written brief and oral subm ssions to follow will
not make reference to specific pieces of evidence
until it is determned later in the proceedings
whi ch evi dence Conm ssion counsel will be relying
upon in response to his various subm ssions
in-chief, suggesting alternative findings or
conclusions that are available to you.

The third paragraph:

"Until such time as you make
findings of fact and
conclusion in your interim

report, all am cus curiae
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subm ssions related to

evi dence for which national
security confidentiality is
cl ai med shoul d be received in

camera."”

The fourth paragraph:

"Am cus curiae shall have an
opportunity to file a written
brief by August 26, 2005,
comenting on vari ous

subm ssions in-chief as they
may relate to i ssues of

nati onal security

confidentiality."

Par agraph 5:

“In submtting any interim
report to the government with
findings of fact and
concl usi ons, the Comm ssioner
will consider the subm ssions
of am cus curiae in
expressing his opinion as to
whi ch parts of the interim
report should be disclosed to

t he public.™

StenoTran



© o0 N o o A~ wWw N P

N N N N N N P B R R R R R R R
ag A W N P O O 00 N oo 0o »d W N -, O

is that:

observation that,

1672

Par agraph 6:

"If there is disagreement in
relation to what parts of the
interimreport may be

di sclosed to the public, an
NSC hearing will be conducted
in accordance with the Order
in Council with full standing

given to the am cus curiae."

And the seventh and | ast paragraph

"Upon public disclosure of
the interimreport, if there
are further witnesses to
testify, amcus curiae wil
continue to participate in

t he proceedi ngs and we
reserve the right to make
subm ssions to you respecting
the claimto national

security confidentiality."

In closing, let me offer the

havi ng read most of the

transcripts of the in camera proceedi ngs, having

met with Comm ssion counsel and counsel for the
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various parties and intervenors, there seens to be
a consensus emerging that NSC cl ai ns may have been
made too aggressively and that the Comm ssioner's
obligations toward public disclosure may have been
somewhat thwarted by the very nature of the
conpl ex process that has been visited on you.

| cannot help but contrast the
government's approach to NSC clainms in these
proceedi ngs with the approach of U S. officials
under the current Presidential Executive Order for
Cl assification, which has permtted a much fuller
public disclosure of current issues of concern,
and | refer specifically to the 9/11 Comm ssi on
report.

Not wi t hst andi ng that the U. S.
classification categories are in their formal
iteration very simlar to those which are
operative in Canada, apart fromthe procedures in
section 38 of the Canada Evidence Act, which
appears to have been drafted in haste in the fal
of 2001, | see nothing wong with the
classification categories applicable in Canada.
They are truly reflective of security concerns
whi ch envel ope the mandate of this Comm ssion:

i nternational relations, national defence,
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nati onal security. But sometimes it is their
application and interpretation by government
agenci es, such as CSIS or the RCMP, supported by
positions submtted by counsel for the Attorney
General, that have left the inpression of
rigidity, which may not be in the public interest.

This is going to be played out in
t he public hearings, which will proceed this nonth
and next, and the government's NSC cl ai ms made in
the course of these public proceedings in
circumstances of further in canmera proceedi ngs and
in your eventual ommibus ruling on national
security confidentiality next fall.

M. Comm ssioner, as am cus
curiae, M. Caneron and | are avail able to assi st
you and the Comm ssion in navigating through the
conpl ex process towards an effective public report
to the government in a timely way.

Thank you.

THE COMM SSI ONER: Thank you very
much, M. Atkey. | appreciate, as | said earlier,
the time and the role that you have played in the
inquiry, and M. Cameron as well, and the
assi stance that you are going to provide in

future. | think it greatly enhances the work of
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the inquiry, and certainly fromnmy personal
standpoint it is of great assistance and
appreciate it.

" mjust wondering -- and this is
really just an open invitation -- having heard the
di scussi on and the subm ssions on points 2 and 3,
do you feel, first of all, it would be
appropri ate, and second, would be of value for you
to comment on either of those issues?

MR. ATKEY: | think it would be
t he position of M. Cameron and nyself that we are
available, if the parties wish, to participate in
t he public hearings and to hear the clainms made to
nati onal security confidentiality and then go with
the parties into the proceedings in which you w |
make a ruling as to whether NSC applies.

There's no snooth way of doing
this. It's seamess in its nature. Do you do it
at the end of the day? Do you do it at the end of
t he week? Do you do it one week after you hear a
week of public evidence and park it in that
instance? | don't know.

But | am sceptical of the ability
you woul d have and the wi sdom of your trying to

stake out areas in advance and saying these are
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off limts. There may be some clear limts that
you want to establish in areas which are clearly
unt ouchabl e, such as disclosure of sources, but |
woul d be wary, if | were you, of staking out in
broad ternms what are areas of NSC before you hear
what the clainms are.

THE COMM SSI ONER: Fine. Thank
you.

Thank you very much then. That
compl etes your subm ssion. | appreciate it.

What was the order,
M. Caval luzzo, on this issue?

MR. CAVALLUZZO: The order would
be, after M. Atkey is Ms Edwardh and the
i ntervenors.

THE COMM SSI ONER: And t he
gover nment .

MR. CAVALLUZZO: The gover nment
and M. Bayne.

THE COMM SSI ONER: Ms Edwar dh?
SUBM SSI ONS / SOUM SSI ONS

MS EDWARDH: Thank you,
M. Comm ssioner.

| trust that M. Atkey's chilling

coments, that the concern he has over perhaps

StenoTran



© o0 N o o A~ wWw N P

N N N N N N P B R R R R R R R
ag A W N P O O 00 N oo 0o »dM W N - O

1677

overbroad clainms of national security
confidentiality may mean that your interimreport
may never see the |ight of day, are nothing but
cautionary to all of us about the need to be
realistic and work together and that there be some
gi ve-and-take in this process, acknow edgi ng both
the need to protect that information as well as
the need to have adequate information in the
public domain.

We have, in our written
subm ssi on, addressed a nunber of points about the
role of am cus.

First, let it be noted that we
were a little surprised and not entirely pl eased
t hat M. Atkey and M. Caneron were not active
participants in the hearings, the in canmera
heari ngs, as we had understood that in that
process, not only would you hear evidence but you
woul d hear purported explanations, justifications,
and actual evidence about why the claimneeded to
be mai ntained and the harmthat m ght flow from
not mai ntaining the claim and we had thought that
M. Atkey and M. Cameron were about the business
of testing those kinds of assertions made on

behal f of the Governnment of Canada.
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Unfortunately, that has not been
t he case, so we now stand before you asking for an
expanded role for am cus.

We, as counsel for M. Arar, do
not have any know edge of the factual matrix that
makes up the in camera hearing, although M. Atkey
and M. Cameron do. As a result, it is our
position that they should be participants in the
public hearing process. They should be there to
add whatever comments can be nade to an objection,
any subm ssions responding to ours, agreeing with
ours, agreeing with the government, even if you
ultimately reserve your determ nation and even
requi re an evidentiary hearing.

The public has a right to know
somet hi ng about this process. Equally, we believe
that M. Atkey should be an active participant
with M. Cameron in any future in camera hearings
where his role should extend to testing and
chal l enging the justifications and the
expl anations for the clainms put forward.

Finally, we take a rather unusual
position in paragraph 54, and it goes, | think,
beyond what M. Atkey intended his role, but it is

apparent fromthe proposals that have now been put
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forward that in August, when subm ssions are made
on the content of the interimreport, that your
counsel do not at this time intend to make
subm ssi ons.

If that is true, then to the
extent that the interimreport will reflect not
only a public record but an in camera record,
counsel for M. Arar have to work in a vacuumin
respect of the portions of the in canmera record
t hat could be public. W need am cus to be a
[ight in that area because they alone -- and |
mean they alone -- will be privy to the in canmera

evi dence that in their position ought to be drawn

to your attention for release, for public rel ease.

So we are very concerned, and
i ndeed this may not be the |ast you hear of it,

t hat your counsel will not be making subm ssions
even of a general kind at that time.

It is in this context where am cu
takes on his dual role of acting in the context,
suppose, both of the public interest but also,
because we are not in a position to know what
happened in the in canmera hearing, protecting
M. Arar's interest. And in that way, am cus

operates on a model that is nuch more simlar to
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t he way am cus curiae operate in a court, when an
unr epresented accused person faces a crim nal
accusation and the court declines to go forward
with the trial unless amcus is there to assi st

t he court.

Al t hough this is not a crimnal
trial, and | certainly agree it is not, | do point
out that in those areas that M. Arar cannot
assi st you or his counsel can't assist you, we
believe am cus plays a very inmportant role to
ensure fairness to M. Arar.

We have set out some of the areas
in which am cus has been effective in our witten
materials to you. So at the end of the day we ask
t hat he be present during the public hearings,

t hat he make public subm ssions on objections that
are addressed, if they are addressed in the public
hearings, that he be present in all in canmera
heari ngs, and should be given the task to exam ne
wi t nesses and address national security issues in
t he context of the in camera hearings.

Only then, in my respectful
subm ssion, is there a mechani sm of independence
t hat protects M. Arar's interest.

Finally, there should be ful
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subm ssi ons made by am cus on both the factual
issues falling within your mandate and the
nati onal security confidentiality issues.

We move to the factual issues and
call upon his assistance and participation there
because he holds in trust M. Arar's interest in
processes which we have been cut out of.

Subj ect to any question you have,
M. Comm ssioner, | think my subm ssions set out
in detail how we expect am cus to assi st you.

THE COMM SSI ONER: Thank you very
much, Ms Edwar dh.

M. Neve? M. Sal oojee?

SUBM SSI ONS / SOUM SSI ONS

MR. SALOQJEE: M. Conmm ssioner,
to date, the intervenors have expressed their
di sappoi nt ment that the am cus curiae's role has
been underutilized and under-resourced. W have
been di sappoi nted, for example, that am cus has
not been present in all of the in camera hearings.

Movi ng forward, we would urge that
t he am cus role be strengthened significantly,

t hat the am cus be, in truth, the voice of the
public, and that this role should be consi dered as

i ndependent fromthe Comm ssion.

StenoTran



© o0 N o o A~ wWw N P

N N N N N N P B PR R R R R R
ag A W N P O O 00 N oo 0o »dM W N - O

1682

G ven M. Atkey's trenchant
critique about the overbroad claim the government
has been making with regard to national security,
we think it is imperative and critical that am cus
play a very strong and vigorous and robust role.

This role is critically inportant
for five reasons:

First, alnmost all of the inquiry
has been held in canmera, and the government has
been reluctant to allow for a reasonable |evel of
di scl osure.

Second -- and | think this was
evident during these hearings -- the vagaries of
some of the national security confidentiality
claims, in the exanmple surrounding the redacted
documents. There's a great deal of vagary and we
t hi nk capriciousness regarding those cl ainms, and
we really do need an independent, robust voice to
test those cl ains.

Third, there's a great deal of
evidence in the public realm the difference being
in this case that much of that evidence we think
was instigated premeditatedly with the intent to
damage the reputation of a Canadian citizen. It

was not sinply released benignly in the public
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realm and we do need to ensure that the

informati on that exists out there is not used as a

shield to deny critical answers to M. Arar.

Fourth, the am cus has access to
all the evidentiary record, which M. Arar's
counsel clearly does not have.

Lastly, the public inquiry was
call ed by the government, which ideally would
represent the public interest. The intervenors,
in our experience thus far, do feel the governnment
has not acted in the public interest, in the best
public interest.

To give you an exanple, the

current M nister of Justice, M. Irwin Cotler, has

recused hinmself of all matters relating to
M. Arar's case, and he in fact has appoi nted an
acting Mnister of Justice, M. Geoff Regan, who
is the Mnister of Fisheries and Oceans, for the
pur pose of playing this role.

| n our correspondence with
M. Regan, he has indicated to us that he is not
involved in this process at all and that we should
instead be | ooking to the M nister of Public
Saf ety and Emergency Preparedness, Ms Anne

McLel | an.
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G ven the fact that one would
expect that the M nister of Justice should be
pl aying a central and meani ngful role in such an
inquiry, in overseeing in particular the
government's conduct in this inquiry, and that
does not exist, we feel that that vacuum can be
best served practically by an expanded and
strengthened role of the am cus.

In practical ternms, therefore, we
feel that the am cus should be able to be present
during all public and in canmera proceedings, have
access to all the documentary evidence, ask
guestions of witnesses, make subm ssions on the
NSC cl ainms for the purpose of the interimreport,
and of course fulfil their traditional role of
testing the validity of NSC claims and judging
whet her the public interest outweighs any such
claims so as to facilitate in favour of
di scl osure. Thank you.

THE COMM SSI ONER: Thank you very
much, M. Sal ooj ee.

Ms Mcl saac?

SUBM SSI ONS / SOUM SSI ONS
MS Mcl SAAC: First of all, let me

say, sir, that the Attorney General has not really
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to date understood the role of the am cus, and I'm
not going to be able to comment on the seven-point
par agraph document that M. Atkey referred to
earlier because | have not seen it.

But what | would say is that the
key for the Attorney General is that we engage in
a constructive debate, an exchange of views with
t he am cus on issues of national security.

| ndeed, | ast summer when we were
initially preparing for public hearings, which was
how you were going to proceed at first,
particularly with respect to Foreign Affairs
documents, we were in fact engaged in what | saw
as a constructive debate with M. Atkey over
certain clainms for national security with respect
to those docunments; and nost particularly, the
debate over whether, if you adopt the proposition
t hat protecting communications with foreign
officials is a worthwhile and necessary issue of
nati onal security confidentiality, how did you
apply that to a particular document?

And we had a very productive
exchange of views with M. Atkey, which actually
resulted in a nunmber of changes or refinements to

the way in which docunments were redacted. Then,
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of course, we proceeded to have the evidence of
the CSI'S witnesses in canmera. You produced your
sunmary.

Thr oughout the CSIS evidence, we
| ed detail ed evidence as to why certain categories
of information were, in the view of the
government, subject to our clainms for national
security confidentiality. W then conpleted the
CSI S evidence. You prepared your draft summary.
We reviewed the draft summary, and we provided you
with our views as to why certain parts of that
summary, in our view, ought not to be rel eased
because of injury to national security. You
convened a hearing and we had an extensive
argument on that at that hearing.

M. Cameron and M. Atkey were not
present at that hearing, and we never understood,
nor did we engage with themin any kind of useful
debate, as to why they disagreed with our views
with respect to national security, if in fact that
was the case. That, in my subm ssion, is not the
way we need to proceed.

So whatever role for the amcus is
adopted as we go forward, however the amcus is to

participate in the proceedings, it is our view
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that that is nmost constructive if we have an open
engagement between the Government of Canada and
t he am cus on issues of national security so that
we can fully understand each other's positions,
explain them and reach agreement, if that's
possi bl e, or if not reaching agreement, at | east
under st and why we di sagree with each ot her.

Thank you.

THE COWMM SSI ONER: Thank you.

M. Bayne, do you have anything to
say on this subject?

MR. BAYNE: | do not.

THE COMM SSI ONER: M. Atkey, do
you have anything in reply?

MR. ATKEY: No reply.

THE COWMM SSI ONER: Thank you for
t hose subm ssions. That conpletes item nunber 4.

There is an additional matter.
Ms Edwardh has filed a motion and she wi shes to
speak to that.

Pl ease go ahead, Ms Edwar dh.
MOTI ON / REQUETE

MS EDWARDH: Thank you very nuch,
M. Comm ssioner. |In fact, as you may recall, we

have filed two moti ons.

StenoTran



© o0 N o o A~ wWw N P

N N N N N N P B R R R R R R R
ag A W N P O O 00 N oo 0o »dM W N - O

1688

THE COWMM SSI ONER:  Yes.

MS EDWARDH: And | amgoing to
briefly start with the first.

Last week we filed before you a
moti on on behalf of M. Arar to be relieved of the
undertaking that all counsel who appear before you
at this Comm ssion have entered into. That
undertaking, in substance, relates to our
obligation to not disclose to the public docunments
t hat we have received through Comm ssion processes
until such time as those docunments have been filed
in the public domain.

We understand that obligation and
have assiduously tried to abide by it, mostly
because that is the only way we get a document,
but for the ones we have obtained through Access
to I nformation.

The motion asking to be relieved
of our undertaking rests really -- it's on three
documents, but one is of the nmost materi al
i mportance. |'mnot going to refer in substance
toit, but I want to make this observation about
it, if I could.

It is a docunment that we received

fromthe Comm ssion as part of a group of binders
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of documents relating to the Department of Foreign
Affairs and International Trade, and we received
it at atime, in the summer of 2004, when it was
expected or anticipated that we would commence
public hearings into the Department of Foreign
Affairs and International Trade in September; so
some four or five weeks before, maybe even six
weeks before we received these binders.

When t he public hearings were
cancel l ed, the docunments remained in my possession
and M. Wal dman's possession and M. Arar's
possessi on, and we used themfromtime to time to
make suggestions to Comm ssion counsel about areas
that m ght be fruitfully devel oped, and we had
fromtime to time meetings to convey our views. |
don't think we ever referred specifically to this
document in our conversations with Comm ssion
counsel. Mostly they were neetings identifying
t hemes of concern to M. Arar.

We then received, in the
not -t oo-di stant past, a disc of docunents, and the
di sc contai ned some 818 docunents -- | think
that's the nunmber. As we nmethodically went
t hrough the disc, we realized that one of the

docunments, which we have included in this notion,
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was highly redacted in the disc, redacted to the
poi nt that the substance of the document was, in
significant respect, | ost upon the reader.

This docunment is a document that
we, as counsel for M. Arar, believed to be
important. It is a docunment that we intend to
cross-examne on, and it is a docunment that we
have prem sed much of our tactical and strategic
pl ans for the public hearing.

VWhen we | earned about the

di fference of this document | ast week, we notified

Comm ssi on counsel that there was this difference,

and M. Cavalluzzo suggested to us that we ought
to apply to you to be relieved of our undertaking
so we could use this document in the upcom ng
heari ngs.

The document in its entirety is
filed as part of a sealed affidavit that we have
before the Comm ssion, and | don't expand on it
because there is an issue as to whether or not
t his document may be the subject of a national
security confidentiality claim

| need to know t he answer .

The government has had a week to

determ ne whet her or not my document that | have
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in my possession ought to be in whole or part
subject to a claimor whether counsel for the
government is prepared to accede to the use of

t his docunment or, M. Comm ssioner, you will now
relieve M. Waldman and | and M. Arar fromthe
undertaking so we can use this document properly.

We can schedul e this nmotion for
nmore devel oped argunments, but it's really very
simple: | have a relevant docunment. | have
adj udged it important for the purpose of
devel oping M. Arar's interests at the inquiry.
don't intend to use it for any other purpose but
at the inquiry, and it doesn't formpart of your
record. Your record is nmore redacted than m ne.
So we want to be relieved of the duty to not use
it.

THE COWMM SSI ONER: |s what you're
saying to me, Ms Edwardh, that at this point you
do not know the Governnment's position as to
whet her they claimnational security
confidentiality over the additional redactions?

MS EDWARDH: No, we do not know
whet her they claimit. | have not been able to
ascertain an answer to that question. |ndeed, |

raised it just before we started this afternoon.
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Then, of course, there's the very
interesting issue of, whether or not they claimit
or not, having provided it to the Conmm ssi on,
havi ng provided it to nme -- | have it, M. Arar
has it, M. Waldman has it -- whether or not it's
appropriate to give effect to any claim

There are two ways to approach
this. One is to ask you to relieve ne so that
can prepare for Monday. Monday's not very far
away. And, two, to ask the Government its
position now. They've had anple time to consider
it. I'"msure nmy friend is interested about the
process in which it came into my hands, but really
that's irrelevant to the issue of the claim

THE COMM SSI ONER: Either there is
an NSC claimor there's not.

MS EDWARDH: We will deal with the
fact whether the disclosure of it to us, in any
event, abrogates the claim

If we have to schedule a different
ki nd of hearing, which is an adjudication on the
claim then we should do that.

THE COMM SSI ONER: That woul d be
an NSC heari ng.

MS EDWARDH: That's correct. And
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my only observation about that, of course, is
because we have the document and i ndeed have
reflected on it considerably over the | ast eight
or nine nmonths, we, as counsel for M. Arar, and
M. Arar would wish to participate in that
hearing, to call evidence because, in our

subm ssion, to uphold such a claimin these
circunmstances would be to uphold a very overbroad
claim

THE COWMM SSI ONER: Thank you.

Ms Mcl saac, do you wish to
respond?

REPLY / REPLI QUE

MS Mcl SAAC: | believe | have to
respond, sir, although |I was not aware that we
woul d be dealing with this notion today.

In fact, | was led to believe that
we woul d not, and | am not prepared to deal with
t he motion, but | am prepared to put on the record
t he follow ng.

My understanding is that the
document in issue was released | ast summer through
a m sunderstanding. |t was not provided by the
Government of Canada to the Comm ssion for the

pur poses of release to M. Arar and his counsel.
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As you know, we have been in
di scussions with your counsel in order to
ascertain how this happened and what the
consequences of it having happened are.

The Government clainms national
security confidentiality over the document, and
the issue to be determned -- which I think can
only be determ ned once we figure out what
happened -- is whether, in some manner, that claim
for national security confidentiality is |ost or
whet her it's pointless to maintain it.

But | reiterate that the
Government is of the view that that document was
rel eased as a result of a mstake. 1t was not an
aut hori zed rel ease.

And our view has been that we need
to get to the bottomof that issue first. Then we
can deal with Ms Edwardh's notion.

THE COMM SSI ONER: That is hel pful
in that you' ve answered the first question she
rai sed, which was whether or not the Government
clainms national security confidentiality over the
document, and the answer to that is yes, is it?

MS Mcl SAAC: | thought that was

al ways cl ear.
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THE COMM SSI ONER: Well, that was
one of the reasons | asked you to speak to it.

Wth respect to the circunstances
surrounding its rel ease, as you're aware,

Ms Mclsaac, |'ve undertaken to do a review from

t he Comm ssion standpoint and will be providing

t he Government with my discussion or outline as to
what happened fromthe Conm ssion's standpoi nt,
how t hat was rel eased, in due course. | hope to
do that relatively shortly.

That said, it |leaves us with a bit
of a difficulty in terms of how we proceed from
here.

The government is claimng
nati onal security confidentiality over the
document, so it would strike me that any
di scussi on of what use could be made of the
document woul d necessarily involve a review of the
Government's national security confidentiality
claimand a ruling by me with respect to the claim
on that specific document.

| tend to agree, and let nme just
put this out not as a ruling but as sonmething to
be di scussed here so we can move the issue ahead,

if we are to have a national security
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confidentiality hearing to deal with that claim |
woul d agree with you, Ms Edwardh, that there
shoul d be an opportunity for parties on both sides
to call evidence with respect to it and | hear
your request that you should participate in the
heari ng.

| ' m wondering, does anybody el se
have a reaction to that? | think the only parties
that are involved in this issue are you,
Ms Edwar dh, and the governnment.

MS EDWARDH: M. Comm ssioner, |
wonder if | could make one observation --

THE COMM SSI ONER: And M. Atkey

t 0o.

MS EDWARDH: Yes.

THE COWMM SSI ONER: Do you have any
comment about the -- | think what we seemto be

movi ng ahead to on this case is the need to
schedul e a national security confidentiality
hearing, a hearing at which there would be an
opportunity to call evidence, a hearing at which
M. Atkey woul d be present.

The issue on the table is whether
or not M. Arar's counsel would al so be present.

They obviously have the docunment in its unredacted
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form

MS Mcl SAAC:. Well, sir, | think
two things have to happen first. | think, with
all due respect, we need to understand how this
document was released in the first place.

Havi ng done that, we nove on to
t he second issue which is whether, in the
circunstance, the Government would be prepared to
forego the claimfor national security
confidentiality or whether it wi shes to maintain
it.

At that point we would determ ne
how we are going to proceed and what role
Ms Edwar dh woul d play in that proceeding. [|'mnot
prepared to make any further subm ssions right
now, sir.

THE COMM SSI ONER: Okay. One
thing | don't want to do is have this issue unduly
del ay the public hearings.

| take your point, and |I'm not
sure how long it will take the Government to react
to the review |l do of what happened in the
Comm ssion and indicate its position.

But so we don't have any del ay and

on the assunmption that the Government maintains
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its national security confidentiality position
with respect to the docunent, |I'mgoing to ask
Comm ssion counsel to discuss the scheduling of a
nati onal security confidentiality hearing on the
assunption that we're going to have to go ahead
wi th that.

My inclination nowis that
M. Arar's counsel should participate in that
hearing and should --

Therefore the scheduling should
take place with their participation in m nd.

As well, M. Atkey should
partici pate.

| f there's some subm ssions to the
effect that M. Arar's counsel should not
partici pate, the Government can notify me and make
t hose subm ssions. |I'll deal with that in due
course.

In the meantinme, | think we should
proceed with the evidence, |eaving aside the RCW
evi dence, but the DFAIT evidence that's schedul ed
to begin next Wednesday.

| understand your point,

Ms Edwar dh, that this may affect your

participation and your cross-exam nati on.
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Dependi ng on the outcome, it may be necessary to
recall some of the wi tnesses who have given
evidence to allow you to further cross-exam ne
themif the document is disclosed.

MS EDWARDH: Thank you,

M. Conmm ssi oner.

| appreciate that, because from
our perspective it has a central role to play in
our approach.

THE COWMM SSI ONER: | under st and.
What | wouldn't want to do is to delay the
wi t nesses that are now schedul ed.

It would be unfortunate if it
necessitates recalling themat a |l ater date, but
if that be the case, | understand the inportance
of the issue to you and you'll be given a ful
opportunity at some point to cross-exam ne the
wi t nesses who are called publicly, should the

document eventually be rel eased, to cross-exam ne

them on the basis of the document in issue. Okay?

MS EDWARDH: Can you,
M. Comm ssioner, give us any idea when we m ght
know whet her we're commenci ng on Monday or on
Wednesday, and if so, w th whont?

THE COWMM SSI ONER: Next point,
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yes.
--- Laughter / Rires

MS Mcl SAAC: Sorry about that.

THE COMM SSI ONER: We're going to
have on Thursday an in camera hearing dealing with
t he RCMP evi dence.

At the conclusion of that, I am
going to have to prepare a ruling. | don't know
what that ruling will be at this point.

| think it's unrealistic to expect
that we're going to be able to proceed with RCMP
evi dence next Monday and Tuesday, subject to what
M. Caval luzzo says to nme about that.

What | woul d be proposing is --

one shouldn't read into that, by the way, one way

or the other, how|I'mgoing to rule. |'mjust
sinply dealing with the practicality of it. It is
an i nportant issue, and it's something that I'm
going to want to write some reasons on. |[|'Ill do

it as quickly as | can.

That said, | would like then to
proceed with the evidence that's now schedul ed,
which is due to begin next Wednesday, and to
follow the schedule that has currently been

circul ated by Comm ssion counsel .
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Should I rule that RCMP evidence
will be called, then we would reschedul e t hat
ater in the public hearings.

s there anything el se,

M. Caval luzzo?

MR. CAVALLUZZO:. Yes. Just to
ensure that counsel are aware that we will be
commenci ng the hearings every day at 10:00 with
t he normal schedul e.

Al so, there may be an additi onal
wi tness that may we plug in on Wednesday of the
second week, which I will talk to counsel about
this afternoon.

So just assume that we will be
proceedi ng on Wednesday and Thursday with
Ms Girvan from DFAIT.

THE COWMM SSI ONER: Let me just say

that with respect to the other issues, | will be
issuing a ruling on each of the issues that |
heard today -- | will do that as quickly as | can,

and | don't expect it to be along tine -- so that

everybody is given direction and we know how we're

proceedi ng.
Let me thank everybody for their

subm ssions today. It was very helpful to me and
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| appreciate the thought and effort that everybody
put into preparing and presenting themin a very
cl ear and coherent way.
Thank you very much.
We stand adj ourned until next
Wednesday norning at 10: 00.
THE REG STRAR: Pl ease stand.
Veui l l ez vous | ever.
--- \Whereupon the hearing adjourned at 4:41 p. m
to resume on Wednesday, May 11, 2005,
at 10: 00 a.m / L'audience est ajournée
a 4 h 41 pour reprendre | e mercredi

11 mai 2005 a 10 h 00.
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Lynda Johansson,

C.S. R, RP.R
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