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Ottawa, Ontario / Ottawa (Ontario)

--- Upon commenci ng on Thursday, May 12, 2005
at 10: 00 a.m / L'audience débute |e jeudi
12 mai 2005 a 10 h 00

PREVI OUSLY SWORN: MAUREEN Gl RVAN
EXAM NATI ON ( Conti nued)

MR. DAVI D: Good nor ni ng,
M. Comm ssi oner.

THE COWMM SSI ONER:  Good nor ni ng,
M . Davi d.

MR. DAVI D: Good nor ni ng,
Ms Girvan

When we | eft off yesterday | was
about to begin at tab 162, if you could go to that
tab. The date in question is November 1, 2002.
There is an entry by yourself.

MS Gl RVAN: That's right.

MR. DAVI D: In the CAMANT notes.
And it has to do with a call from CCR, which is
the Centre for Constitutional Rights, Janice
Badalutz. So we do have the name now, finally.

She called you and she is
confirmng that she is:

"... representing the famly

legally at this time, and has

StenoTran



1982

expressed a willingness and a
wi sh to go to Damascus, and
to ask for a neeting with M.
Arar. | have told Janice
that | woul d pass her request

on to JPD/JPO..."

Which is a reference to M. Pardy.

MS Gl RVAN: Nancy Col |ins.

© o0 N o o A~ wWw N P

MR. DAVID: Nancy Collins. Or

woul d it

[
= O

MS Gl RVAN: Myra.

=
N

MR. DAVID: Pastyr-Lupul at this

I o
> o1 B~ W

"... and that | would get

back to her on Monday."

And November 1st is a Friday.

No addi ti onal comments to make on

(S S =
© 0

We go to 168, Ms Girvan, and that

N
o

is the follow-up conversation with Janice, and

N
=

here's your nessage.

N DN NN
a A W DN

It's on Monday, 8:33:
"After speaking to Myra/ JPO,
will go back to Janice at CCR
and will tell her that we

woul d not recommend she go to

StenoTran
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Damascus at this time. The
Syrians have been nmore than
usual ly open to our requests
for access and we shoul d
avoi d upsetting this bal ance
for the monment. Can |
mention that the famly has a
| awyer in Syria who is asking
to visit subject?”

So that is a question that you are
asking Myra.

MS Gl RVAN: Yes.

MR. DAVID: If this is information
t hat can be revealed to CCR

MS Gl RVAN: That's correct.

MR. DAVID: And you sign this
Maur een.

MS Gl RVAN: Yes.

MR. DAVID: Okay. The next tab is
tab 184. We have already covered the contents of
tab 184.

And sinmply to put you back in the
contents of this, it has to do again with you
obtai ning i nformati on on behalf of M. Pardy.

M. Pardy had requested background information on

StenoTran
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the U.S. renoval procedure and the |egislative
framework that allowed for M. Arar's renmoval to
Syria. This was a tab where you had left two
messages with M. Pardy, and | want to rem nd you
of the contents of those two tabs.

MS Gl RVAN: Okay.

MR. DAVID: We will see that there
is afollowup to those two nessages to M. Pardy
at tab 190, and | would ask you to go to tab 190.

MS Gl RVAN: Just one second.

MR. DAVI D: Sure.

MS Gl RVAN: Yes, | have it.

MR. DAVID: All right. So at --

MS Gl RVAN: 1907

MR. DAVI D: 190. This is again --
at 184 we saw that the rel evant dates were
November the 5th and the 6th, and now at tab 190
it's November the 11th. You are sending a nessage
to M. Pardy, and the message is as follows. It's
at the bottom of the page.

"Gar, you will remenber that
you suggested | call Bill
Sheppit..."

He is the head of the Canadi an

i mm gration in Washington, D.C.

StenoTran
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MS Gl RVAN: That's correct.

MR. DAVI D: So:
"... you will remember that
you suggested | call Bill
Sheppit before calling ... at
I NS Legal Counsel ."

Again, that is a reference to the

| NS headquarters in Washington, D.C.?

you

MS Gl RVAN: Yes.
MR. DAVID: And then you go on and

say:
"I called himon Thursday
last..."
That woul d be Novenber the 1st.
MS Gl RVAN: That woul d be
Sheppi t.
MR. DAVID: That would be
Sheppit at the Canadi an embassy.

MS Gl RVAN: MM hmm

MR. DAVID: And it goes on:
"... and he said that he was
wor ki ng on sim | ar
information ('l eft hand,
right hand', he said)."

So obvi ously he had his own

StenoTran
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initiative on this matter?
MS Gl RVAN: MM hmm
MR. DAVID: "He said" -- again,
t hat was M. Sheppit:
"... he was expecting a cal
and woul d get back to me
| ater that day. | did not
hear from himon Friday..."
Agai n, that would be Novenber the
8t h.
"... and today is a holiday
at the Enmbassy, apparently.™
Which is a reference to Novenber
11t h, Remenbrance Day.
MS Gl RVAN: Yes. Obviously it
wasn't a holiday at the consul general.
MR. DAVID: Obviously you were not
on holidays that day.
You go on to nmention to M. Pardy
that you had left a message with your contact at
t he I NS headquarters on this issue and would cal
hi mearly next week just to cover the gap, and you
also left a message for Bill Sheppit.
MS Gl RVAN: MM hmm
MR. DAVID: "... who will

StenoTran
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certainly call me tomorrow. "
You go on to specify:

"In the | atest issue of the
Federal Register - Part 5
Depart. of Justice, INS
entitled Registration of
Certain Noni mm grant Aliens
from Desi gnated Countries..."

The contact in question at:

"... the Office of the
General Counsel, is given as
the reference point for
further information."”

So now you are getting close to a
good source, obviously --

MS GI RVAN: |'m aware that he is a
public source too in the sense that people are
being referred to him yes.

MR. DAVID: Okay. And so he would
be actually a very good reference on this issue.

MS Gl RVAN: Yes.

MR. DAVID: And | understand that,
in fact, he would have been involved in the
drafting of certain parts of |egislation, to your

recoll ecti on?

StenoTran
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MS Gl RVAN: |1'm not sure of that.
| don't know. It m ght conme up.

MR. DAVID: We m ght have a
reference to that effect l|ater on.

We go on, Ms Girvan, now, to tab
197, and that's an entry for November 13th. So
the matter continues. |If you could go to 197 and
go to the second page, you are sinply indicating
to M. Pardy at this point -- this is November
13t h now.

Do you see that at the top?

MS Gl RVAN: Yes.

MR. DAVID: You are indicating to
M. Pardy --

MS Gl RVAN: That's a coupl e of
days later, is it?

MR. DAVI D: Ri ght .

MS Gl RVAN: MM hmm

MR. DAVID: You are indicating to
M. Pardy that you have set up a call with the INS
expert and the call is to take place on Thursday,
November 14t h.

MS Gl RVAN: MM hmm

MR. DAVID: Okay?

MS Gl RVAN: Yes.

StenoTran
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MR. DAVID: |If we go to the first
page, we have a reference to Thursday, November
14th. |1'mnot sure who this is from | suspect
it's from Gar.

Maybe you coul d read that nmessage
at the bottom

It says:

"Maureen: | just spoke to one
of my contacts and he adds
the follow ng questions that
coul d col our the action that
was taken:"

And then he lists three questions.

Unfortunately it's not signed, so
| don't know, but | suspect it's M. Pardy.

MS Gl RVAN: |'m not sure. Let nme
just -- yes, these are excerpts from nmessages?

MR. DAVID: Yes, they are.

MS Gl RVAN: Made by M. Pardy's
assi stant, Laura Cyr, and | assume that he has
asked her to copy messages into the CAMANT file.

When | read this now, my thinking
is that that could have been Bill Sheppit --

MR. DAVID: Witing --

MS Gl RVAN: Yes. Renmenber, he was

StenoTran
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going to check with one of his contacts and come
back to me, and | think that this kind of note is
very general. |It's the sort of things that |
shoul d be aware of.

MR. DAVID: 1In the end, Ms Girvan,
did you in fact speak yourself -- what was the
procedure that was followed to follow up on what
M. Pardy was seeking in ternms of information?

MS Gl RVAN: W th the counsel ?

MR. DAVID: Yes. Did you speak to

t he counsel ?

MS Gl RVAN: | did speak to the
counsel, but he was -- all | remenmber now is that
he sort of -- he referred to the | aw, but he was

very inmpersonal and very |imted in what he told
me. So he did not discuss at all the case of
M. Arar or any specific case in any way. He
sinply sort of stuck to the legislation. But I
don't remember any more than that.

| do remenber that | woul d have
i ked hi mto speak about the specifics, but he
woul dn' t .

MR. DAVID: Okay. And the
contents of your conversation would have been

reported to M. Pardy?

StenoTran
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MS Gl RVAN: | woul d believe so,
and possibly by phone if they are not on the
record; that they didn't shed particular new
light, as far as | could tell.

MR. DAVID: All right. W are
going to nmove on to a different topic. There's a
series of conmmunications, e-mails, correspondence.
| ' ve accounted for about 15 different items, and
it has to deal with the issue of the deposit of
money that had been sent to MDC on Mr. Arar's
behal f by his famly.

MS Gl RVAN: Ri ght.

MR. DAVID: | just wish to put
t hese on the record and go through them qui ckly.
| f you have any coments, please do so.

Essentially the issue is fairly
straightforward, and it sinply has to do with your
intervention and DFAIT's intervention in ternms of
MDC and seeking --

MS Gl RVAN: Trying to recover

the --

MR. DAVID: Trying to recover the
money and, as well, the issue of the | aptop
conmputer --

MS Gl RVAN: That's correct.

StenoTran
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MR. DAVID: -- that had been in
t he possession of M. Arar whilst he was in New
York City. So that issue is also dealt with in
t hese 15 tabs, so let's go through these quickly.

MS GI RVAN: All right.

MR. DAVID: The first is at tab
232, so | would ask you to change vol unes and go
to Volume 3.

MS Gl RVAN: Thank you.

MR. DAVID: The period of tine
that is covered by these 15 communi cations goes
from November the 28th of 2002, and the | ast
communi cation on this subject is April 25th, 2003.
So it went on for about 6 nonths to recuperate a
fairly small amount of nmoney that MDC was hol di ng
for M. Arar but obviously that M. Arar's famly
was having difficulty in getting back

MS Gl RVAN: Correct.

MR. DAVID: So let's go through
t hese tabs.

The first is 232. |It's dated
Novenmber 28th, 2002. |It's a message comng from
MWyr a.

Here we see that Ms Mazigh is

i nqui ring about the nmoney that was sent to MDC,

StenoTran
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and Myra is asking Leo Martel in this
correspondence to ask Maher Arar about the noney;
in other words, confirm ng whether in fact

M. Arar was aware of the reception of the noney,
of the funds, in New York City.

MS Gl RVAN: MM hmm

MR. DAVID: And the message to you
is in the second paragraph and says the foll owi ng:

"Al so, she would like to know
what happened to the ..."

Amount of nmoney in question.

For the record, | don't think it's
any great state secret, and it's $200 U.S. that
had been deposited in the MDC.

MS Gl RVAN: No.

MR. DAVID: "... that was sent to

Maher at the Metropolitan
Detention Centre in New York
by the fam |y by courier.
Did he ever receive it? |If
not..."

And here is the message that
concerns you.

“... | would |'i ke Maur een

G rvan to check with the NMDC

StenoTran
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to see if they ever received
this envel ope of cash, while
Maher was in the MDC, or did
they receive it after he
left. She is quite concerned
that this did not get lost."
The next tab on this issue is at
265, and it's a fax on Decenber 20th from Li si ane
Lefl och, therefore fromthe New York City consul

office, and it's sinply inquiring about the noney.

N NN N NN R R R R R R R R
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The message is:

"M. Arar's famly is

enqui ring about the ... that
had been sent for subject by
courier service. Subject was
moved and this nmoney was
never used by subject. Could
you possi bly have the fiscal
unit informus what the
situation is with subject's
account. Thank you once
again for your assistance and

Happy Hol i days!™

MS Gl RVAN: My only understandi ng

is that she had tried by tel ephone first.

StenoTran
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MR. DAVID: Okay. The next tab --
we will enter this as an exhibit.

It is CAMANT note 94, and it is
dat ed Decenmber 27 --

MS Mcl SAAC: It's already an
exhibit, sir. 1t's in the CAMANT not ebook which
is already an exhibit.

THE COWMM SSI ONER: Thank you,

Ms Mcl saac.
MR. DAVID: For ease, | would
rather file it today. We are not referring to the
CAMANT col l ection readily.
THE COWMM SSI ONER: There's no harm
infiling it.
MR. DAVID: For ease of counsel
referring to this document, | would like to file
it at this point.
THE COWMM SSI ONER: All right.
MR. DAVID: So that would be P-61?
THE COWM SSI ONER: Yes, P-61
MR. DAVID: Thank you.
EXH BI'T NO. P-61: CAMANT
Not e No. 94

MS Gl RVAN: Thank you.

MR. DAVID: So the message is

StenoTran
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sinply fromyou to Leo Martel --

MS Gl RVAN: Yes.

MR. DAVID: -- who is in Damascus
and it says:

"We will ask MDC on Monday
and |l et you know if we | earn
anyt hi ng useful. Rest
assured. All the best to
you. Maureen."

MS Gl RVAN: | just think I'm
referring to the computer in that sense because of
t he doubt |I'm expressing.

MR. DAVID: Okay. And in fact the
previ ous nmessage on Decenber 24th concerns the
| apt op computer. So you are quite right in
indicating it probably deals with the conputer.

The next message is at tab 275,
and it's dated January the 7th. Here we have
confirmation that Leo Martel in Damascus visited
M. Arar on the 7th of January, 2003, and that
M. Arar confirms that he never got the nmoney at
MDC.

There is a task that is being
given to the New York consular office. It is in

t he second paragraph and it says as foll ow ng:
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"The matter should be
investigated by CNGNY.™
MS Gl RVAN: Ri ght.
MR. DAVID: The next tab is at tab
279 and this is dated the 8th of January. It's a
message again comng fromM. Martel, and |I refer
you to the second paragraph.
M. Martel raises the issue of the
conputer and says the foll ow ng:
"As for the question of
Arar's conmputer our questions
remai n unanswered. Maureen
may be able to obtain some
informati on in New York."
The next tab is at 278, and it's a
message for the 8th of January.
MS Gl RVAN: Sane date?
MR. DAVID: Sane date, 1421, and
here you are confirmng that you are awaiting a
response fromthe Metropolitan Detention Centre
concerning both the money and the | aptop.
MS Gl RVAN: MM hmm
MR. DAVID: And then you speak to
a hunch that you have and that you will not be

finding the conputer:
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as in simlar cases
this was taken as 'evidence'.
We were told at the time that
the U.S. has a warehouse ful
of such evidence and tracking
and returning does not seem
to have the required
resources or priority."

MS Gl RVAN: MM hmm

MR. DAVID: You are specul ating at
this point that as far as the conputer is
concerned, the prospects are very --

MS GI RVAN: SIim

MR. DAVID: -- slim We then go
to the eighth message, and that's at 282, and it's
on the 10th of January.

You are sinply expressing the idea
that the MDC is requiring a letter to refund the
money.

MS Gl RVAN: MM hmm

MR. DAVID: And MDC is confirmng
here that they do not have the conputer and they
do not know where it m ght be.

MS Gl RVAN: And that they are

requiring a letter fromthe famly because in fact

StenoTran
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it's usually up to the famly or the person
themsel ves to try to get the nmoney back.

MR. DAVID: The next entry is on
the 14th of January at tab 284. This is the ninth
message, and it's three e-mails that sinply
concern the noney.

At the bottomis the first e-mail
comng fromMra to you, and it says -- no, |'m
sorry, the first nmessage is fromMra to Monia
Mazi gh about the noney.

The second message is from Moni a
Mazi gh to Myra, and the top message is from Wra
to you, and she says the follow ng:

"As soon as | receive this
letter, | will forward it to
you for furtherance to the
MDC. Thank you for follow ng
up on this matter."

Sinmply the fact is being confirmed
to you that the famly will be drafting a letter.

MS Gl RVAN: Correct.

MR. DAVID: Okay. The next
message i s on March 19th, so we go forward about
two nont hs, and that would be tab 348.

That would be in Volume 4.
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MS Gl RVAN: It's another --
MR. DAVID: Of Vol une 4.
MS Gl RVAN: Did you say 3487
MR. DAVID: Yes, 348. And it's a
message from Myra Pastyr-Lupul sinply asking for a
follow-up as the famly has not received the noney
as of this date, and the message or the task being
given to New York is the following -- it's at
par agraph 2:
"Pl ease follow up. What is
t he problemw th MDC? (I
under stand that your power
with themis limted!!)? It
has been 2 nonths."
So we are seeing some frustration
bei ng expressed here.
MS Gl RVAN: MM hmm
MR. DAVID: The next nmessage is
dated March 26th, and it's at tab 359. It's a
message com ng from MWra. Again, it concerns the
money and sinmply Myra is indicating that Monia
Mazigh will be intervening directly with the
aut horities at MDC.
Myra suggests a second letter be

sent by the famly. And here we see at the second
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paragraph M. Pardy suggesting that DFAIT:
"... issue a cheque for the
equi val ent of 200 USD to her
in the meantime, while this
issue is being sorted out.
He will action this through
JPP today (Humanitarian
assi stance) . "
So M. Pardy is making this
recommendati on.
The next entry woul d be at the
next tab, and that's 360, and it's for March 26t h.
We see that there's a fax com ng out of your
office to the authorities at MDC.
It's addressed on the 26th of
March and in the | ast sentence it says:
"As this has been going on
for almpst 2 nmonths the
famly is very anxi ous on
getting a reply.™
The next entry is at tab 361 and
it's on March 27th, and here we have a response
fromthe authorities at MDC. And the cheque is in
the mail .

MS Gl RVAN: Ri ght.
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MR. DAVID: That would be the 13th
conmmuni cati on

We then go to tab 393, and that is
a message on April 24th. It is fromyou and it
sinmply says:

"We will contact the facility
to see what progress has been
made. Over to you, again,

Li siane. Thank you.

Maur een. "

Obvi ously the noney is still in
transit or still being processed?

MS G RVAN: Am | | ooking at which
message?

MR. DAVID: At tab 393.

MS Gl RVAN: And that nessage is
from MWra.

MR. DAVI D: " msorry, | was
| ooki ng at the wrong tab.

MS Gl RVAN: That's okay.

MR. DAVID: Tab 393. [It's Apri
24t h. The task being given to you concerning the
money is at the | ast paragraph. |It's in reference
to Moni a Mazi gh:

"She al so nentioned that she
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has not yet received the
cheque from MDC. "

And t he tasking given to New York

"Woul d you pl ease foll ow up
as 8 weeks have passed since
t hey advi sed that the 'cheque
was in the mail'?"

The final tab on this issue is at
tab 394 and that is a message for the 25th of
Apri | :

"We will contact the facility
to see what progress has been
made. Over to you, again,

Li si ane. Thank you.

Maur een. "

To my knowl edge that is the | ast
communi cation that exists on the topic. Are you
aware of the final outcome?

MS Gl RVAN: | actually am not.
hope that they did get the $200.

MR. DAVID: Sonetimes dealing with
bureaucracy has its chal |l enges.

MS Gl RVAN: MM hmm

MR. DAVID: | would |like to come
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back now to the chronol ogy -- other issues in the
chronol ogy, and that would be a reference to tab
391, Ms Girvan, and the entry would be for April
21.

Here we see the involvenment of CCR
once again, and a fellow by the name of Steve
Watts, a | awyer, | egal counsel with CCR, is
seeking information on two different issues, and
you are sinmply passing on to Gar Pardy M. Watts'
message.

MS Gl RVAN: MM hmm

MR. DAVID: And what he wants to
know about is information on the fact that there
is apparently no consul ar access that is being
provided to M. Arar for a period of nine weeks in
Syria, and that's in the first message.

And the second question that is
being raised, it has to do with contenpl ated ci vil
action and the message is as foll ows:

"Second question, Gar, and
this is a tentative - If the
CCR were to represent Ms.
Arar in a suit for damages
agai nst the U. S. Departnment

of Justice (or whatever party

StenoTran



© o0 N o o A~ wWw N P

N N N N N N P B PR R R R R R R
ag A W N P O O 00 N oo 0o »d W N -, O

2005

they go after) would you
foresee this causing any
problenms in the Canada-Syria
di al ogue and di plomatic
process regarding M. Arar?
Steven i s reasoning that
since the diplomatic issue is
now bet ween Canada and Syri a,
any action against the U. S.
can hopefully be seen as a
separate issue. Again, this
is just a query, and to save
hi m pl ayi ng tel ephone tag
with you, | offered to send
you a note.

Thank you. Maureen."”

So we see here reference to a
possi ble civil suit against the United States
Department of Justice, and this is sinmply being
passed on to M. Gar Pardy.

If we go to tab 402 now, this
woul d be the entry for May 1st. Again the issue
is the contenplated civil action and you are
passi ng on a nessage here to M. Pardy, and to Leo

Martel in Damascus, and the message is:
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"Mr. Watt called nme further
to a conversation we had the
ot her day."

is areference |l think to --

MS Gl RVAN: Earlier.
MR. DAVID: -- the previous tab,

"The CCR is working up a case
agai nst the U. S. Departnment
of Justice on behalf of Arar.
One thing they would like to
do is to do an access to
informati on request for the
paperwork involved in the
arrest and deportation. They
will try this with Monia's
signature if necessary, but
he would |i ke our estimate
about how likely it would be
t hat we could ever be all owed
to have M. Arar sign an
access request during one of

our visits?"

So that's a reference to consul ar
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MS Gl RVAN: MM hmm

MR. DAVID: It goes on:

"This is a |l ong shot, as
Steven realizes, but we
agreed that you in Damascus
and Gar would be in the best
position to know if it was
even worth a try. | realize
that the last visit was not
prom sing in this regard, but
said | would put the question
to you and respond when |
meet wi th himnext Tuesday."”

The next entry is tab 416, and
that's on the 11th of May, and we will have to
change vol unmes once again.

| ' massum ng you have no comment
on what | was referring to, Ms Girvan. |f you do,
woul d you enlighten us.

MS Gl RVAN: Yes, | will.

MR. DAVID: Tab 416 is bit
convoluted in terms of the information. It refers
to different pieces of information and
communi cations and where | want to bring you is --

actually, we can go to the third-to-Ilast page,
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Ms G rvan

MS Gl RVAN: Page 4 of 6, at the
bot t ont?

MR. DAVID: Page 4 of 6, correct.

MS Gl RVAN: MM hmm

MR. DAVID: That would be the
first message that | want to deal with in this
t ab.

It's a message that is dated May
11th, 2003. It is going to you and it is signed
"Steven". So this is obviously Steven Watt.

MS Gl RVAN:  Yes.

MR. DAVID: And the message to you

"Maur een, attached and pasted
belowis a draft of a claim
am putting together for
Maher. | am fl agged ..."

It must be "I have fl agged".
"... some areas - noted in
CAPS - where | think you may
be able to assist me in
fleshing out the specific
facts. Ideally I would |ike

dates, tinmes and names of
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persons, but this is not
strictly necessary. Could
you possi bly assist nme?"

Agai n, could you give us maybe a
bit of context as to what is happening here?

MS Gl RVAN: He may have spoken to
me on the phone saying that he would send that.
But it basically fits with the -- I'm not
absolutely sure how to answer your question
because I can't --

MR. DAVID: Basically, | guess,
what's inportant is to note that CCRis in the
process of drafting the statement of claimon
behal f of M. Arar and he is seeking input,
obvi ously, on certain specific facts so he can
properly docunment his statement of claim

MS Gl RVAN: That is correct.

MR. DAVID: Okay. So in the
bottom part of the correspondence from M. Watt to
you, we actually have the draft description of
claimand we will see that there's a nore detail ed
version at tab 435 and there's obviously m ssing
information. |In fact, there is incorrect
i nformati on.

As an exanple, | can refer you to
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the fourth paragraph where, on the -- on the first
page?

MS Gl RVAN: On the first page,
yes.

MR. DAVID: On the description of
claim it says, for instance:

"On October 1, Ms Maureen

G rvan of the Canadi an
Consul ate, New York, visited
M. Arar at the MDC."

And that is clearly wrong, it was
Oct ober 3rd.

MS Gl RVAN:  And earlier errors as
well, yes.

MR. DAVID: So the document is
certainly inconmplete and m ssing informati on and
your participation is being requested in this
regard.

| bring you nowto the second
message, and we just have to go back a page and
t hat woul d be page 3 of 6, and it's a message t hat
is going fromyou on June the 4th to Nancy Col lins
as well as infocopied to Gar Pardy and to Dave
Dyet and, in fact, your message is addressed to

all three, Nancy, Gar, and Dave.
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And your message i S:

"Steven WAtt sent me this
draft, asking if we could add
any detail. | have only been
able to read through it now,
and have a concern re.
privacy and perhaps political
sensitivity on sonme

i nformation.

| realize that Mrs. Arar is
wor king with CCR on this, but
woul d Ii ke to know whet her we
have her perm ssion on file
to share information from M.
Arar's file with CCR/ Watt and
if not, if we can get it.
Woul d it be better
(politically) if the
information for the claim
came from her rather than
fromthe Consul ate General -
or does that matter? |If yes,
would Mrs. Arar have to make
a formal request for all the

information on file? |If we
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have no difficulty sharing
the information directly, |
woul d take any rel evant
information fromthe CAMANT
file and add what details |
can to the draft. Happy to
speak to you on this.
Maur een. "

So you are seeking guidance,

Ms Girvan

MS Gl RVAN: Correct.

MR. DAVI D: And obviously you've
identified two areas of concern, the first being
privacy and authorization fromthe famly to be
sharing your information -- when | say "your
information", | nmean --

MS Gl RVAN: DFAIT' s information.

MR. DAVID: -- DFAIT's
i nformati on.

And the second concern that you
have is obviously one of political sensitivity.
How does it appear if DFAIT is assisting in a
civil action against the U S. governnment?

MS Gl RVAN: Yes.

MR. DAVID: And in terms of the
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sensitivity that that could bring on in
furtherance of your mandate and the work that you
do in terms of consul ar services?
MS Gl RVAN: Yes.
MR. DAVID: Okay. We will see now
t he response that M. Gar Pardy is providing, and
that's again at page 3 of 6. It's just above your
message that we just read, and it says the
foll ow ng:
"Maur een, | woul d suggest
t hat you work with the
statement and fill in as nmuch
information that is avail able
to you. Once that is done, |
woul d want to review when |
return to the office on June
16 and prior to a decision as
to whet her or not we or Monia
woul d provide the finished
product to M. Watt. Wuld
suggest that you advise
Steven Watt accordingly."”
So we see that M. Pardy is tuned
intothis -- the issue of the sensitivity.

MS Gl RVAN:  Yes.
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MR. DAVID: [It's just suggesting
that in the neantime let's go ahead --

MS Gl RVAN: W th some of the
details, yes, and send it back to Ottawa.

MR. DAVID: And then we will see
what happens. We will see how we deal with the
i ssue of political sensitivity.

Unfortunately, this message to you
from Gar is not dated, but clearly it's between
June 4th and June 16th if we follow his reference
to he was going to be away until June 16th.

MS Gl RVAN: Does he say he will be
away until -- "When | return,"” yes. Yes, he has
written this fromsonmewhere else. He comonly
foll owed his nmessages around the world, wherever
he was.

MR. DAVID: Okay. We go now to
Tab 434 on this issue, and it's a message from
Nancy Collins to you, and Nancy Collins is now
invol ved also in making coments on the draft
descri ption of claint

MS Gl RVAN: MM hmm

MR. DAVID: And the message from
Ms Collins to you is as follows:

"The necessary changes have
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been made. Here is the
revised version."

Unfortunately, we don't have the

attachment that goes with that.

Ms Col lins pursues and says:
"1 believe that we should
provide the info to Monia
Mazi gh, for transfer to the
CCR, and(sic) ask her
perm ssion to give the info
directly to Steven Watt."

' msorry:
"...or ask her perm ssion to
give the information directly
to Steven Watt."

We then go to tab 435, Ms G rvan.

MS Gl RVAN: MM hmm

MR. DAVID: And | believe it's the

follow-up to what we had reviewed in tab 416, if

you could go to tab 435.

uni que.

MS Gl RVAN:  Mm hnm
MR. DAVID: The font is very

MS GI RVAN: And difficult to read.
MR. DAVID: And difficult to read.
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| don't think I would approve of this kind of font
in my office.

But we see, in terns of format,
certainly a reproduction of the draft claimthat
had been sent to you by M. Watt in tab 416.

By that, if you go to page 2 of 6,
you will see, for instance, the same kind of
headi ngs for the chapters. | note, for instance,
towards the bottomtwo-thirds of the page, there's
a chapter called "Note of Conversation, Conditions
of Confinement ETC."

So clearly the document is based
on the draft that had been sent to you.

MS Gl RVAN: MM hmm

MR. DAVID: | would suggest that
you have now provided sonme input -- for instance,
on page 2 -- and I'mat tab 435 now. W see a

reference about two-thirds of the way down:
"On Oct ober 3rd, Ms Maureen
G rvan, Consul, of the
Canadi an Consul ate, New York,
visited M. Arar at MDC."
So the error that | pointed out is
now corrected.

MS Gl RVAN: | just would say that
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"' mnot sure that | actually ever did correct the

draft. |If you notice the original date and then
when | comment to Ottawa that | just had time to
read it and it's already been two weeks, | nmust
have been in a very busy period. | think, to the
best of my menmory, | did not actually correct the
docunment .

One of my reasons for thinking
that is that I would have corrected al so ot her
informati on on that because the earlier
information is also wong, and if | had been going
t hrough it, | would have added those pieces. So
my suspicion or my thought is that it got
corrected in Ottawa. Not that it matters very
much, but | just don't think that | actually did
put the information in.

MR. DAVID: Okay. And we will see
at page 3 of tab 435, there is reference to your
interviewwith M. Arar and the --

MS Gl RVAN: Right. This seenms to
be taken from CAMANT.

MR. DAVID: Fromthe CAMANT not es,
okay. If | could bring you to page 6, the | ast
page of tab 435.

MS Gl RVAN: MM hmm
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MR. DAVID: The |ast sentence of
t hat page, it seens to be a direct comuni cation
bet ween yourself and Steven Watt, and it says:
"Steven, | have no
information that |eads me to
beli eve that M. Arar was
tortured in Syria..."
And then in brackets, "MG'.
| woul d suggest the "MG" is
Maureen G rvan?
MS Gl RVAN: It may well be. |
t hought about this as | | ooked at the docunent,
and | don't -- first of all, | would not have put
"MG'" in brackets, so someone el se has put that
t here.
| don't actually -- 1 remember
that | m ght have -- it seenms likely that | could
have thought that in reading the document, because
the first draft tal ked about probability and I may
have made a conmment in nmy draft up to Ottawa
saying that | have no information that |leads me to
believe that, but | don't really remember any nore
t han t hat.
MR. DAVID: Okay. We will pursue

this and we jump forward a couple of -- actually
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three nonths, if we could go to tab 528.

We will have to change vol unes,
Ms Girvan, to Volume 6.

This tab refers to a phone
conversation. | think it's a conference cal
bet ween yourself, Gar Pardy and Steven Watt, and
this call would have been on the 21st of August.

MS Mcl SSAC: |'m sorry,

M. Comm ssioner, |I've |lost the reference to the
t ab.

MR. DAVID: Tab 528.

THE COWMM SSI ONER: August 22nd?

MR. DAVID: The actual CAMANT note
is dated the 22nd, but the reference is to the
phone conversation on the day before, the 21st.
So this is a phone conversati on between Maureen,
Gar Pardy and Steven Watt. And it concerns again
this contenplated civil action in the United
States, and goes as follows.

The first message is at the
bottom Ms G rvan, and below the dotted |ine
portion, it says:

"Gar, | amnot sure if | let
you know, but | did cal

Steven Watt and rel ayed your
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message to him He was

pl eased to hear fromyou, and
said that if he didn't hear
fromyou he would try to cal
you hinmself. You may have

al ready spoken to him All

t he best.”

We go to the message on the 21st
of August -- we are not sure when that message was
sent. | would suspect that it's near that -- in
that time period.

MS Gl RVAN: | woul d t hink.

MR. DAVID: And then the
conference call communication goes as follows --
the notes in reference to the call go as foll ows:

"Maureen and | spoke to M.
Watt August 21 to review
their plans for filing of
case agai nst US government in
US Federal Court, Second
Circuit. Case would centre
on charge that United States
deported M. Arar to Syria
knowi ng full well that Syria

was a country where torture
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was routinely practised. 1In
words of the case this was
contrary to US obligations
under the Conventi on Agai nst
Torture. Action will be
based on American Alien Tort
Claimlaw. "

Then the part that really concerns
more the DFAIT officials is in paragraphs 2 and 3,
and 2 says:

"Action has not been filed
and M. Watt was open to
suggestion that delay until
Oct ober..."

And t hat woul d be October of 2003.
"... was entirely possible
since their action would be
more credible if M. Arar was
avail able to give testinony.
It was second best to take
action based only on the
testi nmony of Dr. Mazigh."

M. Arar's wife.

Furt her on, paragraph 3 says:

"It was agreed that we would
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stay in close touch and
di scuss current action in
Syria with respect to
adj udi cation of charges in
t he Supreme Security Court.
This is in Syria.
MS Gl RVAN: Yes.
MR. DAVID: "M . Watt was
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sensitive to fact that need
for M. Arar to be avail able
for his case could lead to
further American pressure on
Syria to not permt his

rel ease or departure from

Syria."

So the issue was, again, one of

political sensitivity, and obviously you were

concer ned - -

of ficials at

say "you", | mean the

DFAI T were concerned that there could

be repercussions of filing this U. S. action on

your ability to obtain M. Arar's release in

Syri a.

MS Gl RVAN: Exactly.

MR. DAVID: W now go to a
different topic and the context is -- well,
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actually M. Arar has been released. M. Arar is
back in Canada and M. Graham the M nister of
Foreign Affairs, is about to testify before the
Standing Comm ttee on Foreign Affairs. So there
is an effort being made to properly brief the
M nister in terms of his eventual testinmony, and |
woul d like to bring you through some documents
t hat concern that preparation effort and your
i nvol vement in specifying or ascertaining certain
facts for the purpose of his testinmony.

So if we could file two docunents
that relate to this issue?

THE COWMM SSI ONER: That will be 62
and 63.

MR. DAVID: The first docunent,
M. Comm ssioner, will be P-62 and the second
woul d be P-63?

THE COWMM SSI ONER:  Which is 62?

MR. DAVID: 62 begins at the top
November 3rd. It's an e-mail. At the very top it
refers to Novenber 3rd e-mail.

THE COMM SSI ONER: Ri ght .

MR. DAVID: And then the P-62(sic)
at the very top refers to a Novenber 5th e-mail.

THE COMM SSI ONER:  63.
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MR. DAVI D: 63, |'msorry.
EXHI BI'T NO. P-62: E- mai |
dat ed November 3
EXHI BI' T NO. P-63: E- mai |
dat ed November 5

MR. DAVID: All right. Let's go
t hrough these docunents, P-62 to begin with. |If
we could go to the bottom portion, which is
actually the first of three e-mails on this
document, Ms Girvan, |'m | ooking at about hal fway
down t he page.

MS Gl RVAN: MM hmm

MR. DAVID: So the first e-mail is
from M chell e Lebeau, M NA. MNA is a reference
to the Mnister's office.

MS Gl RVAN: The M nister's office.

MR. DAVID: And Ms Lebeau, |
i magi ne, is an assistant to the M nister?

MS Gl RVAN: | i magine.

MR. DAVID: Okay. |It's going to a
number of officials at DFAIT and says as foll ows
in regard to M. Graham s appearance before the
subcomm tt ee.

And there's really two nmessages,

what |1've called "A" and "B". So the top part is
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this -- actually, you know what? 1It's going to be
easier to do it this way, Ms Girvan.

Let's go to the second message on
t hat page. | think it will give us better
cont ext .

MS Gl RVAN: All right.

MR. DAVID: So the second message
is from Konrad Sigurdson to you, and it's the sane
date, November 2nd. It's a bit later in the day.

M. Sigurdson, just so we
under st and, has now replaced M. Pardy. M. Pardy
has retired.

MS Gl RVAN: MM hmm

MR. DAVID: And he retired at the
end of August of 20037

MS Gl RVAN: Ri ght.

MR. DAVID: So M. Sigurdson, in
his capacity as Director General of Consul ar
Affairs, sends you this nessage in New York and
asks you to do the foll ow ng:

"Further to nmy earlier
e-mail, there are two
messages bel ow concerni ng
Arar. |'ve done some pasting

to put them on one page.
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Woul d you pl ease comment on
bot h, which contain multiple
guestions. | know we have
case notes that would provide
us with some of the

informati on, but it would
hel p to have the answers come
directly fromyou. Besides,
everyone is working flat out
for this event, so the nore
hel pi ng hands, the better.™

And then M. Sigurdson is passing
on the two passages where he is seeking your
personal comrents.

MS Gl RVAN: Ri ght.

MR. DAVID: So the first of those
messages -- or the first passage, it refers to
recourses that would be open to M. Arar and,
secondly, background i nformation on the United
States civil action and reads as follows:

"I n addition to the public
inquiry, does M. Arar have
any other recourse and how is
t he government going to help

him? On this particular
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el ement, do we have any
background on the | egal case
in the U S. that is being
initiated by an NGO on behal f
of Arar? The one that Gar
Pardy m ght testify at? |If
so, do we have a reaction?
It would probably be good to
get, if possible, the grounds
on which they are filing and
the time frame."
So that's the first message that
your commrents are sought.
The second message is further down
and reads as follows:
"lsa raised a good point with
me. "
Do you know who | sa, or what that
woul d - -
MS GIRVAN: |I'monly referring now
up above and seeing Isabel. | don't know.
MR. DAVID: That would be short
for |sabel Savard?
Again, we are not sure, but it

woul d be --
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RVAN: A wor ki ng assunpti on.

MR. DAVID: A working assunption

woul d be | sabel Savar
M nister. Anyway, |
t hat .

d fromthe Office of the

don't think nmuch turns on

It says as follows:

"His

reference to M ni ster

"lsa raised a good point with
me. They will probably ask
about his conversation with
Colin Powell..."
conversation” is obviously a
Gr aham
"... what the contents were
and when was it. In addition
| think they could ask
guesti ons about what happened
at the begi nning when he was
first detained in the States,
i.e., when did we hear he was
det ai ned and from whom? \When
did we first have consul ar
access? What was said? What
did the Americans tell us was
the reason for his detention?

What happened next?"
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So obviously this is now directly
invol ves or inplicates you --

MS Gl RVAN: MM hmm

MR. DAVID: -- and you are
certainly qualified to respond to these concerns.

MS Gl RVAN: MM hmm

MR. DAVID: The third nessage,
which is the top message, is going fromyou to
Konrad, which is the next day, and you say to
Konr ad:

“1"11 get right on this.
Maur een. "

MS Gl RVAN: MM hmm

MR. DAVID: We go nowto P-63,
Ms Girvan. This is part of your response.

MS Gl RVAN: Yes.

MR. DAVID: 1It's part of your
response to the first of those two paragraphs.
And we will see that at the bottom half of page 1,
where t he paragraph has been reproduced. In
addition, you will see it's under protected advice
to Mnister?

MS Gl RVAN: MM hmm

MR. DAVID: The nmessage is:

"I n addition to the public
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inquiry, does M. Arar have
any other recourse?”

MS Gl RVAN: Okay.

MR. DAVID: So you are responding
now to the issues raised in that paragraph, and
again one is recourse is open to M. Arar in
Canada, | presune; and secondly, the background
information on the U.S. civil action.

And here is your response to that
par agraph, your personal coments, as being
requested by M. Sigurdson:

"Our original understanding
was that the Centre for
Constitutional Research in
New Yor k was considering a
class action against the U S.
government regarding this
sort of case. They had been
i nvol ved al so wi th anot her
det ai ned Canadian ..."

The identity is covered.

"... and had made a
presentation to the Human
Ri ghts Court in Geneva with

himas a witness. Over tinme
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the present case has now
become only Arar and CCR says
t hat they are going into
court to establish the

| egiti macy of the American
deci sion to deport Arar.
There has never been a
request for involvement of
Canadi an officials. It is a
testing of American | aw that
t hey are undertaking. There
has been no suggestion that
anyone in Canada woul d be
invol ved. The only request
t hat we received fromthe
CCR, with the support of M.
Arar's wife, was to confirm
certain details of their
draft of the facts of what
happened while M. Arar was
detained in the U S. W did
not have a chance to get this
back to them before the

rel ease of M. Arar and then

CCR was able to go directly
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to M. Arar for the details.™

Let me ask you -- it goes on, but
let's just stop there, maybe -- a coupl e of
guesti ons.

There's reference to the draft
description of claimthat we have already covered.
MS Gl RVAN: MM hmm

MR. DAVID: And it's clear from
this, your nmessage in this regard is that it was
never in fact sent back to CCR

MS Gl RVAN: That was ny
under st andi ng.

MR. DAVI D: That was your
under st andi ng. What was that understandi ng based
on?

MS Gl RVAN: | remenber -- and
believe there is a note to the effect -- Gar was
very busy during a |lot of this period on probably
a mllion other cases but | remenber at one point
he was unsatisfied with the draft and with the
information in it, and he just didn't get back to
me. So | never, you know, was able to go back to
CCR.

MR. DAVID: Okay.

MS Gl RVAN: And | believe |ater on
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there's sonme note that may establish that it
doesn't go back

MR. DAVID: And the second
question | have, for the information that you are
rel ayi ng about the general context of what CCR is
doi ng, where are you getting this information, for
instance, that the other Canadi an has made a
presentation to the Human Ri ghts Court in Geneva?

That information, where is that
com ng front

MS Gl RVAN: Through a fairly brief
conversation, | must say, with M. Watt. He had
informed me that -- | think he may have informed
me after he went to Geneva that that had happened,
but | wasn't aware at the time.

MR. DAVID: And was this
conversation with M. Watt in view of preparing
your response that is being asked of you at this
time, or was it in the normal course of business
t hat you --

MS Gl RVAN: | don't remenber
whet her it was then or earlier.

MR. DAVID: Okay. So let's
continue with your response at page 2 of Exhibit

P-63, and you go on and say:
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"CCR is | ooking at the

| egi slation on removal from
the UUS. W also were
informed by U.S. INS that
according to U.S. imm gration
regul ations the U. S. could
deport M. Arar to Canada or
to Syria."

| am asking you now: 1|s that a

reference to the phone call that you had with the

| NS counsel ,

if you know?

MS Gl RVAN: Yes. We were informed

by the U S. INS -- yes, that would have been

M. -- the gentleman | spoke to who was the expert

on the | aw.

this message.

MR. DAVID: We will just continue

MS Gl RVAN: MM hmm

MR. DAVI D: It says:
"But CCR thinks this should
be done with the consent of
t he detai nee.”

MS Gl RVAN: MM hmm

MR. DAVID: "Since M. Arar

clearly and often said that
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he wi shed to be deported to
Canada and that he did not
want to be deported to Syria,
t hen on what basis did the
U.S. deport himto Syria?
Did they go to Canada and
Canada refused to take hinm??
Or did they use the national
security reasons which
apparently can be used to
override the other rules,
such as consent? These | ast
two questions are ours. |
don't know what CCR is

t hi nking. | don't know the
time frame, but could contact
CCR and ask them Not sure
if Steven Watt will be back
in his office as | heard that
he was on radio in Canada

t his morning."

have a few questions in

st at ement here.

The first is you are trying to

explain what the U S. did in deporting M. Arar to
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Syria, and you are referring to two possibilities.
You are referring to did they go to Canada and
Canada refuse to take hinm? And the second

possi bility that you are explaining is that they
used the national security reasons. | guess
that's a reference to al - Qaeda.

MS Gl RVAN: Sonething in the | aw
allows, if something is a security risk, you know,
t hey can perhaps -- and |I'm not an expert on this,
but my understanding at that time was that perhaps
t hey could maybe override the requirenment for
consent because of, you know, and invoke security
reasons. That's what |'m suggesting here.

MR. DAVID: So, again, the context
is trying to prepare your Mnister in responding
to questions froma commttee, a House Comm ttee
on Foreign Affairs, and you're possibly providing
expl anations for the U S. action of removing
M. Arar and you're attributing it to two possible
scenarios: the first scenario is that Canada
refused to take him \What are you basing that on
as a possi ble scenario, Ms G rvan?

MS Gl RVAN: Just to go back to
your early comment. |'m going back to Konrad, am

| not?
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MR. DAVID: Yes, you are writing
back to him

MS Gl RVAN: So | am actually not
goi ng back to brief the Mnister, I'"mgetting --

MR. DAVID: |1'mjust saying that
there is the context --

MS Gl RVAN: Fair enough. | may
have gone a little beyond the context.

--- Laughter / Rires

MS Gl RVAN: And you asked me, yes,
in what context did they go to Canada and Canada
refused to take them? Because | am assum ng again
that the first order in deportationis to try to
deport himto Canada, and |I'm asking, well then,
did they ask Canada? This could be a conpletely
hypot hetical situation. Could they have asked
Canada? And by that | mean Imm gration in Canada
to accept himand Canada refused?

Because, for exanple, in the case
of one case | had previously, where the person was
a |l anded i mm grant, | knew when the person is
deported to Canada, the U.S. governnment
authorities or Immgration authorities have to go
to the Canadian I nm gration authorities and ask,

will they accept the person to be deported?
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That's an international sort of
rule. And then the country, it signifies its
consent, and | knew that Canada woul d al ways
accept, but I'"mjust saying, well, if he didn't --
the logic is, first, he should be deported to
Canada. |If he didn't, I'msaying -- did Canada
say no? And then secondly, then they would | ook
at anot her pl ace.

It's just a purely hypotheti cal
guesti on.

MR. DAVID: Was there any basis
for you believing that Canada, or some authority
in Canada, would have refused entry to M. Arar?

MS Gl RVAN: Absol utely none.

MR. DAVID: So there's no factual
foundation --

MS GIRVAN: No. I'mtrying to
wor k my way through the reasons that are used.

MR. DAVID: All right. And
there's no response in this document to the
second - -

MS Gl RVAN: No.

MR. DAVID: -- portion of the
par agraph, which is actually reproduced at the

bottom of the second page of P-63 --
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MS Gl RVAN: |'msaying | wl
respond and | think I'msaying that's a | ong one.

MR. DAVID: That is your nessage:
"I will respond to the second part separately.”

MS Gl RVAN: MM hmm

MR. DAVID: And the second part is
t hen reproduced, and that has to do, as we've
seen, with the conversation that M. Graham has
had with M. Powell, as well as -- and that maybe
you're not in the best position to address that.
But the nore relevant part of that paragraph is
the details of the beginning, of the genesis, of
M. Arar's treatnment whilst he was in New York
City.

MS GIRVAN: It seenms to ne that
this is the first sort of attenpt to start having
a chronol ogy of the events as they took place
per haps.

MR. DAVI D: Ri ght . But we
understand -- if you | ook at the subject matter of
t hese communi cations, it has to do with M NA
SCSAI T appearance, and it's the subject matter
that's being noted on all these correspondence.

" mnot quite sure it's in view of preparing the

chronology. It seenms to be that, again, it's for
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M. Graham s benefit in his eventual testinmony.

MS Gl RVAN: Correct.

MR. DAVID: So | would like to
bring you now on the second portion, the second
par agraph, that you're being asked to respond to,
and | bring you to tab 808, and that would be in
Vol unme 9, the last volume, Ms Girvan.

MS Gl RVAN: Okay. The | ast
vol ume?

MR. DAVID: We're going to be
com ng back to the earlier one, so don't get too
encour aged.

MS Gl RVAN:  Which tab is that?

MR. DAVI D: 808.

Now, we don't have a clear
document indicating that you're responding in this
context to the second paragraph, but let nme
reconstruct for you my understanding of this tab
and nmy belief also that it is in response to this
second paragraph, the details of the first visit.

To come to that conclusion | bring
you to the | ast page of this tab, tab 808, and we
see reproduced at this page, page 5 of 5 --

MS Gl RVAN: MM hmm

MR. DAVID: -- the initial message
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t hat had been sent to Konrad, which Konrad passed
on to you.

MS Gl RVAN: MM hmm

MR. DAVID: And we see
reproducti on of those same two paragraphs.

MS Gl RVAN: MM hmm

MR. DAVID: And if we go to page 4
of 5, we see at the bottom half, reproduction of
the same e-mail from Konrad Sigurdson to you
asking for your comments on those two paragraphs.

MS Gl RVAN: MM hmm

MR. DAVID: And then maybe | can
bring you -- let's go to page 2 --

MS Gl RVAN: MM hmm

MR. DAVID: You're actually
referring here to CAMANT notes that deal with that
initial period where M. Arar is in New York
City --

MS Gl RVAN: MM hmm

MR DAVID: -- and your
intervention in regard to his presence in New York
City.

MS Gl RVAN: It | ooks as though
| ve cut and pasted.

MR. DAVID: You've cut and pasted,
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| woul d suggest, and, in fact, on page 2, you have
a reproduction of tab 27 of the CAMANT notes.

MS Gl RVAN: MM hmm

MR. DAVID: And at the bottom part
where it's a reproduction of tab 31 of the CAMANT
notes, and that continues on to page 3.

MS Gl RVAN: MM hmm

MR. DAVID: And on page 3 at the
bottom Ms Girvan, you have a reproduction of tab
32 of the CAMANT not es.

MS Gl RVAN: Page 3, at the bottom

MR. DAVI D: Yes.

MS Gl RVAN: | have part 2 of ny
report.

MR. DAVI D: Yes.

MS Gl RVAN: Okay.

MR. DAVID: And that is a

reproduction of your report that is found at

tab 32.

MS Gl RVAN: MM hmm

MR. DAVID: So the context is the
two e-mails -- the e-mail from Konrad to you

seeking your comments, and then you're referring
to the CAMANT notes, and let's go to page 1 now of
this tab.

StenoTran



© o0 N o o A~ wWw N P

N N N N N N P B PR R R R R R
ag A W N P O O 00 N oo 0o »dM W N - O

2043

What's m sl eadi ng about the head
note is the date that is indicated, and it refers
to May 6, 2004, and this --

MS Gl RVAN: Confuses things.

MR. DAVID: -- confuses things
because | don't believe it to be correct.

| think a nmore correct time
estimate would be at the same tinme as the response
t hat we've seen at P-63.

MR. BAXTER: M. Comm ssioner, the
reason for this date is that this was pulled off a
backup tape during the docunment coll ection process
for this inquiry. So it's an electronic docunment,
and there are a nunber of themthat are the sane
date. It was all done either on May 5 or June 6.

THE COMM SSI ONER: What you are
saying, M. Baxter, it was not necessarily made on
this date, that is just --

MR. BAXTER: Correct. It's pulled
off a tape or a hard drive.

THE COWM SSI ONER: So M. David's
suspi cion was correct. It is nice for a change to
get sonmething right.

--- Laughter / Rires
MR. DAVID: Thank you for that,
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M. Comm ssioner. |It's finally noted for the
record that |'ve done something right.
--- Laughter / Rires

THE COWMM SSI ONER: This is a
moment ous occasi on.

MR. DAVID: Yes, it is.

So let's go through what | believe
to be the new message or your response, | should
say --

MS Gl RVAN: The newer part.

MR. DAVID: -- that you're
providing to the paragraph where your input is
bei ng sought on the details of the period in New
York City. Here's what you say, and let's go
t hrough this in detail.

"Bel ow are my notes from
Camant after my meeting with
M. Arar. All | can add is

t hat he was crying off and on
t hroughout our meeting, and

t hat he was very frightened.
He was acconpani ed and
observed t hroughout our
meeting, but he was all owed

to meet with me in a smal |
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room (barred). We nmet at a
tabl e, rather than in other
terrorist suspect cases,
where | woul d speak with the
client through a barred
partition. He was brought to
the meeting in handcuffs and
shackl es.

M. Arar worried about
being sent to Syria (as at
one point he had been
t hreatened with that at the
airport, he said) and | said
that normally if he were
deported it would be to
Canada. | told himthat
since he was now "in the
systemi and we had been
allowed to visit, he would be
recogni zed as a Canadi an
citizen and his rights would
be protected. He asked about
his wife and child and
assured himthat everyone was

in touch with us and that
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t hey were arranging for a

| awyer

for

hi m He told me

that his wife had told him

not to travel

u.sS.,

but that

t hrough t he

he had points

on American Airlines and

wanted to use them He told

me he woul d never want to

hurt the U S. as he | oved the

U.S. and enjoyed working with

Ameri cans. "

Now, clearly,

gone through in detail your

Ms Gi

rvan, and we've

original visit

reports, and be they nunmbered 1, 2

have, in very great detail,

or nmore, but we

revi ewed those visit

reports, and now | suggest to you,

a year |later --

in fact, alittle bit more than a year |ater --

you' re addi ng new detail s,

description to this visit.

new comments, a new

My first question is -- and

obviously this information is -- |

woul d

characterize it as being fairly significant. Did

you have notes when you drafted this response?

Did you have notes to this effect?

MS Gl RVAN:

don't
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think I was working frommenmory because | did
believe that | had destroyed the notes that | had
made on the visit after | recorded themin CAMANT.
But, you know, it's not possible to be absolutely
exact .

MR. DAVID: And information to the
effect that his wife had told himnot to travel
t hrough the U.S., again, you know, | would assess
that information to be quite important. Do you
have an expl anation why they were not included in
your original visit reports as you drafted them

cont empor aneously to your visits with M. Arar?

MS Gl RVAN: |I'mthinking | can
only make a good guess or a good -- it's not |ike
frompure menmory, but that these -- these

observations to me were nore in the nature of
background and of the atnmosphere.

| didn't think it significant
necessarily that his wife had told himnot to fly
t hrough the U.S. | just thought of it as -- you
know, he's telling nme: "My wife told me not to go
t hrough the U.S. She wanted me to fly straight to
Canada. But | had points and so | insisted.”

And, when | thought about that, |

t hought, well, you know, a | ot of people were
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avoiding the United States at that time just
sinply because of the security, higher security.
But | didn't give it significance.

| remember -- | remember he tal ked
alot. And when | made ny report, | put in what I
t hought was the inportant material and | didn't
see this as so inportant at the time.

But when | was -- when they were
trying to -- |I'mnot sure about when this is
written, but it does fit with, you know, ny
sendi ng messages back and putting a little comment
at the top as |I'msendi ng messages back for the
chronol ogy, and in some of them-- because | see
here, "All | can add is", therefore | think I'm
being asked if | remember anything else, and so
| *' m addi ng the thoughts that -- | put nyself back
in the situation and tried to remenber everything
we had tal ked about, and | am confident that these
t hi ngs were part of our conversati on.

MR. DAVID: Other than your
memory, Ms Girvan, were there any other sources of
information that this report contains, refers to?
I n other words, were you influenced by any ot her
source of information other than your menory to

draft these notes?
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MS Gl RVAN: No. The only new
information, as | see it here, is that my saying
that he's nowin the system

MR. DAVI D: Yes.

MS Gl RVAN:  And | renenber that
because I"'mtrying to reassure himand he's crying
and I'msaying -- and | can sort of see nyself
saying to M. Arar, you know, you're in the system
now. You're here and |I'm here.

So | have a sense of remenbering
that. And | do renmember -- and I'mjust trying to
add nmore col our, you know, that he asked about his
wife and child. | mean, that's normal, but |
m ght not have written it in my official report.

And then the fact that he told his
wife -- | may have read over the notes and
realized that | hadn't written that down, you
know, as |I'm sendi ng them back for -- nowthey're
asking for all these details since he's been
rel eased.

And then that he had points, |
remenmber that, and | think I did refer in the
earlier note that he |loved the U. S. and, you know,
had worked with the Americans, and | remember very

clearly himtelling me about -- that the wi fe and
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children had noved to Tuni si a.

That was sort of part of him
telling me a story. And that he was concerned
about | ooking -- that he hadn't been able to find
work there and that he had thought he woul d have
to look in Europe. So it's all me.

MR. DAVID: That was ny question.

MS Gl RVAN: Yes, sorry. [It's all

MR. DAVID: This response that
you're drafting is based uniquely on your menory.

MS Gl RVAN: Yes.

MR. DAVID: On your recollection.
It's not being influenced fromany other sources
of information?

MS Gl RVAN: No.

MR. DAVID: For instance, | rem nd
you, and perhaps you don't recall this, but
Novenmber 4 of this year was when M. Arar gave his
press conference, which was obviously a public
event, and -- did you tune in to what M. Arar had
said at his press conference?

MS Gl RVAN: | didn't, actually.

Do you nean that | wrote this after he did his

press conference?
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MR. DAVID: |If we | ook at the
dates of the response that you provided in
tab 2 -- P-63, I"'msorry -- the response in that
tab is Novenber 2, 2003. So it's all occurring --

MS Gl RVAN: I n that period.

MR. DAVID: In that period.

MS Gl RVAN: MM hmm | did not
follow -- other than sending an e-mail the day |
| earned that M. Arar had been rel eased, | was not

following the Arar rel ease because, you know, mnuch
as | mght like to, I"'mterribly focused on what

" mdoing, and I think that's why | was |late in
responding to sonme of the other messages. But |
woul d say this is fromny menory.

MR. DAVID: Okay. And the fact --
the reference that M. Arar would have said to you
that his wife would have told himnot to trave
t hrough the U.S., did he give further explanations
on that? Did you have a further understanding --

MS Gl RVAN: No.

MR. DAVID: -- of those comments
attributed to his wife as to why?

MS Gl RVAN: | remenber stopping at
t he t hought, you know, just for a noment then and

going on and | didn't ask himany nore.
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MR. DAVI D: So let's continue with

your notes and the next paragraph, the third

par agr aph,

says:

"He also told me that he and
his wife and children had
moved to Tunisia some nonths
previously, and had given up
their home in Canada, because
his wife wanted to be nearer
her father, who was very ill.
He said that he was | ooking
for work in Tunisia at first,
but that there were not many
prospects. He is a conputer
expert. He had been on his
way to Canada to see about
busi ness opportunities, and
he had had a di scussion, he
said, with his wife about the
need for himto either | ook
in Europe or in North America
for work. He tal ked about
how much work he had done for
Mat hwor ks in the U. S. and

t hat he had travell ed often
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to the United States during
t hat period. He wondered if
t his had made the authorities
suspi ci ous of him

M. Arar was cal mer by the
time | left him and
assured himIl would be in
touch with his wife and that
a |l awyer would be visiting
hi m shortly."

Agai n, the idea being expressed
here is that the Arars as a fam |y had basically
moved to Tunisia on what seens to be a per manent
basis. Is this a recollection that you have of
M. Arar's -- of your meeting with M. Arar on
Oct ober 3, 20027

MS GIRVAN: | don't know if it was
on a permanent basis, but | understood that he had
moved with his famly back to Tunisia and the
t hought was that he was | ooking for -- about her
father being ill and al so about that, in fact, it
was difficult to work from Tunisia, and so he had
talked to his wife.

And | remenmber that, it sounded

very normal, that he would have talked to his wife
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and said, | ook, you know, |I'mgoing to have to
| ook -- and I don't knowif | wrote it here, but,
yes, in Europe or in North Anerica.

So I saw himas | ooking for a
possibility to work in Europe or back in Canada.
| mean, that's nmy best understanding. But it was
a fairly -- a recollection.

MR. DAVI D: It was your
recoll ection --

MS GI RVAN: It was ny
recol |l ection.

MR DAVID: -- of this October 3
meeti ng.

Again, | ask you, why is it or how
do you explain that this information did not find
itself in the reports that you drafted at the
time?

MS Gl RVAN: The only thing I can
say is that at the time | wasn't thinking that it
woul d be i nportant whereas |ater, when he is
deported and when | go back over the notes and I'm
asked, it did occur to me it would have been good
to have done this sort of thing very soon after he
went to Syria but I'mnow doing that. [|'m now,

for the first time, going back over all the notes,
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and so I 'mtrying to remenber anything | can add.

MR. DAVID: Okay. Do you recall
specifically or with accuracy, Ms G rvan, when you
drafted this document, this response?

MS Gl RVAN: No, because | don't --
| don't know.

| see it in the context of -- |
see your point about the fact that at the bottom
are the two messages, so it could have been right
afterwards, you know, in the other nessage, but I
can't tell you that. | don't know.

MR. DAVID: Yes. And do you
recall sending this response to M. Sigurdson?

MS Gl RVAN: | don't recall sending

MR. DAVID: So you you're not sure
what you did with this docunment, with this
response, with this drafting?

MS Gl RVAN: No.

It says "recipient", but --

MR. DAVID: Yes. It says
"Reci pient: Konrad Sigurdson, John McNee, Peter
McRae, Myra Pastyr-Lupul and M chael Chesson"” and
they are all DFAIT officials.

MS Gl RVAN: MM hmm
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MR. DAVID: Okay.
--- Pause

MR. DAVID: |If we could now go
back to tab 662.

THE COWMM SSI ONER:  Which vol ume?

MR. DAVI D: Good questi on.

Vol ume 7. The last tab, Ms G rvan.

This is a message comng fromyou,
it's dated Novenber 6, 2003, and again it refers
to the civil action in the United States and says
t he foll ow ng:

"The document is a draft that
M. Watts of CCR has asked us
to review and | et himknow
any errors in facts or add
any factual details that we
could. He had the agreenment
of M. Arar's wife to do so.
We did not return the draft
to M. Watts. M. Pardy was
unsatisfied with the whole
document and wanted to review
it properly but there was no
time. He also was hoping

t hat we would have M. Arar
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rel eased and that he would be
able to fill in the bl anks
hi msel f.

M. Watts was particularly
unsure about the details
regarding the | awyer and said
t hat she had been evasive and
hard to reach.”

And that, | believe, is a
reference to Ms Oumm h?

MS Gl RVAN: Yes.

MR. DAVID: Okay. Any comments
about this?

MS Gl RVAN: Just that -- is there
a note before it that actually has the draft?

MR. DAVI D: No.

MS Gl RVAN: Since |'mrespondi ng
sayi ng, note that the CCR document is a draft? Do
we know what note 150 is?

MR. DAVID: No. Unfortunately, |
don't.

MS Gl RVAN: Okay. Strange.

MR. DAVID: Well, actually, 1 can
tell you tab 150 is our tab 434. So if you want

torefer to that. Four thirty-four is the -- it's
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the draft -- no, it's not. Yes, 434.

MR. BAXTER: Four thirty-four and
435 go together, M. Comm ssioner. They are also
included in the CAMANT collection, which is a
separate exhibit, and are included together as an
attachment in the original note.

MR. DAVID: So 434, Ms Girvan, is
Ms Collins' input to the draft description of
claim

MS Gl RVAN: MM hmm

MR. DAVID: And then 435 is the
i nput - -

MS Gl RVAN: |s the possible draft.

MR. DAVI D: Possible draft or the
i nput from DFAIT.

MS Gl RVAN:  And then |I'm sending

this to --

MR. DAVID: Well, you're not
sending it to anybody. It seems to be infocopied
only.

MS Gl RVAN:  Yes, I'minfoing it to
Myra and Nancy Collins and Konrad.

MR. DAVI D: Ri ght .

MS GIRVAN: It's, | see, quite a

bit | ater.
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| think one of the things there is
there are two cases. There's the Syria case by
this point and the U. S. case.

"' m not sure, but it m ght be
worth checking if there's any note in the Syria
case that | eads to nmy response in the U. S. case.

MR. DAVID: Okay.

MS Gl RVAN: But, as far as the
actual note goes, it fits with this note in June
regardi ng the draft.

MR. DAVI D: Ri ght. Okay.

MS Gl RVAN: And not hing el se.

MR. DAVID: You then have a series

of tabs, Ms Girvan, and |I'm not going to bring you

to them |'mjust going to state them for the
record. It's your input on the chronol ogy. And
|'ve already referred to you -- to the portions of

your added comments in the drafting of the
chronol ogy that | wanted to bring you to in terns
of the original CAMANT notes.

They woul d be tab 664, 665, 666,
667, 668, 669, 670, 671, 672, and 675, as well as
676 and 679.

So these are sinmply your

addi tional comments at the time the chronol ogy,
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t he DFAIT chronol ogy, was being drafted on the
ori gi nal CAMANT notes pertaining to the subject
matter.

MS Gl RVAN:  Which this may al so
be.

MR DAVI D: Okay. You would think
then that tab 662 would be in the context of the
preparation of the chronol ogy?

MS Gl RVAN: That makes sense to

THE COMM SSI ONER: Do |
understand, M. David, that nothing turns on --

MR. DAVI D: No, whatever | thought
was of significance has already been dealt with.

THE COWMM SSI ONER: Okay. \When you
went back --

MR. DAVID: When | was dealing
with the two original tabs.

THE COWMM SSI ONER: Thank you.
That's good.

MR. DAVID: So, M. Comm ssioner,
maybe at this point we could take the nmorning
break.

THE COMM SSI ONER:  Okay. We will

break for 15 m nutes.
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THE REG STRAR: Pl ease stand,
veuill ez vous | ever.

--- Upon recessing at 11:23 a.m/
Suspension a 11 h 23

--- Upon resum ng at 11:45 a.m /
Reprise a 11 h 45

THE COWMM SSI ONER: | apol ogi ze for
the delay. | got tied up in sonmething.

MR. DAVID: Ms G rvan, if | could
bring you nowto tab 687, this is a message dated
November the 6th, 2003, and it's going fromyou to
M. Sigurdson.

The context is an article that is
to be published in The Gl obe and Mail, and your
message reads as follows:

"Konrad ... (I think that is
the |l ast name) fromthe G obe
call ed Peter Lloyd called
again, and said that there
woul d be an article in the

Gl obe and Mail in which
reference is made to a | egal
representative at the Centre
for Constitutional Research

havi ng said that the
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Consul ate had not taken the

t hreat of deportation
seriously.

| just checked our notes, and
| think it is worth | ooking
at the part where it speaks
of our contact with INS. "

And t hen you go on and you expl ain

di fferent reasons why the

is being suggested by CCR is just

based on truth.

So you say:
"We may want the M nister's
office to know that we were
told that this was not a
deportation case, and that
MDC ..."

So that's the first reason. The

"... that MDC 9th floor does
not hol d deportation cases.
We had no reason to suppose
that the U. S. would deport
himat all, nmuch less to

Syria, since he had been
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charged with crines...
So that's the third reason. And
then finally:
"... and was being held in
the same prison where other
such suspects had been held
for nmont hs.™
And that, | imagine, is a
reference to M. X and M. Y.
"l have al so copied the fax
sent to MDC, for what it is
worth, and the decision to
hol d off on sending a di pnote
till we saw if we would be
allowed to visit."
The concern is obviously this
al |l egati on being made and you want to set the
record straight or you want it to be understood --
MS Gl RVAN: | want the Depart ment
to know.
| would add one thing and that is
that | was upset by that message and | asked
Steven Watt the next time | spoke to him--
MR. DAVID: So you followed up?
MS Gl RVAN: | did, on the
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al l egation that someone fromthe Centre for
Constitutional Rights had said that the consul ate
had not taken the threat seriously, and Steven
Watt told me that he had been aware of the article
and that it had not happened; that no one at CCR
had said that the consul ate did not take the

t hreat seriously.

So | was reassured, because
woul d have thought they would have told me if they
woul d have thought that at the time.

MR. DAVID: There is reference to
the M nister:

"We may want the M nister's
office to know..."

Were you aware at this point that
a briefing note was in preparation on this topic?

And i f you want to | ook at the
briefing note, it's at tab 705 and it's dated
Novenmber 21st.

We will come to it |ater, but |
just want you to realize that there is a briefing
note that was prepared for the M nister and that
if you |l ook at the contents of 705, in fact,
paragraphs 7 to 11 deal with this issue of a

possi ble criticismof the consul ate general in New
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Yor k.

MS G RVAN: | don't know for sure,
but anything that appears in the paper should be
reported at this point to the Mnister's office.

MR. DAVID: Okay. So this was
simply prenmonition on your part?

MS Gl RVAN: They say it's going to
be in The Gl obe and Mail.

MR. DAVID: No, but in ternms of
the M nister being briefed on this.

MS Gl RVAN: Can you tell nme, on
November 6th, has M. Arar been rel eased?

MR. DAVI D: Yes.

MS Gl RVAN: Then the Mnister's
office is probably handling the file.

MR. DAVID: Okay. And if we could
go to tab 703, again it's a further discussion of
this issue about the threat to deport to Syria.

MS Gl RVAN: Okay.

MR. DAVID: |In tab 703 there are
three messages. The message | would like to
address with you is the top one, the third one,
whi ch i s dated Decenmber 10th, 2003.

Again, it's com ng fromyou and

it's going to Lillian Thomsen of BCM and it deals
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this same topic, about how

you dealt with the threat to deport to Syria.

MS Gl RVAN: Okay.

VR. DAVI D:

If you could go to the

third paragraph, we will just read this through.

"The threat to deport M.
Arar to Syria, according to
M. Arar, was made to him
whi |l e he was bei ng
interrogated at the airport.
In the same period, he was
al so prom sed at | east twi ce,
according to his own report,
t hat he would be sent on to
Canada - and that he was not
a suspect. The threat was
not repeated, as far as we
know, once he was noved to
the Metropolitan Detention
Centre, maxi mum security
section in Brooklyn.

The Consul ate General has
never had a Canadi an citizen
sent on an 'expedited

removal' to his or her
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country of origin. The first
and principal optionis to
"return' the person to the

| ast point of departure
before arrival at the U. S.
border (in this case, it
woul d have been Zurich); the
second option, usually
negoti ated by the Consul ate
with the famly and

| mMm gration, is to allow the
person to be 'returned' to
Canada, with the famly
paying the difference in
fare. The Consul ate Gener al
has arranged many such onward
removal s. Later, it was

poi nted out by the U.S.
authorities that the option
exi sted, but as it had never
to your know edge been
exerci sed, we could not
expect themto take such
action.

| think it is inportant to
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note that the U. S.
authorities at no time raised
t he possibility of reporting
M. Arar with the Canadi an
Consul ate or with our Enmbassy
i n Washi ngton."

you go on and say:

"As M. Arar was questioned
by F.B.I. agents at the
airport and then held in a

f ederal maxi mum security
prison in Manhattan, the
clear inplication was that he
was being investigated for
hi s supposed terrori st
connections (the accusation
of being a nmenmber of Al Qaeda
was on his charge sheet, seen
by the Canadi an Consul on
Oct. 3rd), and that he would
be held there for sonme tine.
Our earlier cases of this
nature (to wit

i nvestigations on terrorist

charges) ... (landed
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i mm grant). having been held
in the same prison under
simlar circumstances for
mont hs. The fact that M.
Arar was allowed to have a

| awyer visit himstrengthened
this interpretation, as in
normal cases of

inadm ssibility detainees do
not have access to a | awyer
and are 'renoved' within a
few days (dependi ng on flight
availability) under the
procedure known as 'expedited
removal'. Finally, he was
not held by INS authorities
or in an Inmgration
detention centre, but in a

federal prison.”

In this communication you are
justifying the basis for you not

believing that this was a viable scenario, that he

MS Gl RVAN:  Yes.

MR. DAVID: This response is going
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out on November 10t h.

s this in furtherance of the
G obe and Mail article, or do you recall --
believe if you | ook at the subject matter, it's
actually the chronology. So it's in the context
of the preparation of the chronol ogy.

MS Gl RVAN: | remenber that
Lillian Thomsen nmust have been charged with
preparing a chronol ogy and so she spoke to ne on
t he phone and sent nme the draft to see if there
wer e any errors.

MR. DAVID: It's sinply that both
issues -- or the issue of the threat to deport to
Syria is being dealt with at the same tinme but
fromtwo different angles. One is the potenti al
article to be published in The G obe and Mail that
woul d have been critical of DFAIT officials and
t he other is the preparation of the chronol ogy?

MS Gl RVAN: | think that one
message that | sent was specifically related to
The Gl obe and Mail, but |I'mnot sure that this is.

MR. DAVID: Okay. Well, this is
clearly with regard to the chronol ogy.

MS Gl RVAN: W th the chronol ogy.

MR. DAVID: |If we could go to tab
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697 now, this is for November the 7th, 2003. The
issue is different. It's now discussion,
expl ai ni ng why there was no reference or use of a
di plomatic note in the Arar fact pattern.

There are two e-mails here. You
are explaining the circunmstances for not having
resorted to a diplomatic note.

The first nmessage is going from
you to Dave Dyet. Dave Dyet works, or worked,
under M. Sigurdson at this time, and he was the
di rector of JPO?

MS Gl RVAN: Yes.

MR. DAVID: And that's the
di rector of consul ar services.

MS Gl RVAN: Yes. He replaced John
Cari sse.

MR. DAVID: Okay, M. Carisse.

And here you say:

"Have sent you a faxed copy
of di scussions and possible
di pnotes with WSHDC and t hen
Nancy's response, which show
that | raised the possibility
of the dipnote with WSHDC
(they in fact did a draft and
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were readying it)..."

Did you see this draft, Ms G rvan?

MS Gl RVAN: No.

MR. DAVID: And this information

came to you from..?
MS Gl RVAN: The conversation, if |
remenmber rightly, was Hel en Bouchard.

MR. DAVID: Okay.
"... then JPO said to wait
until we saw if there was a
response from MDC; there was
a response, and so | believe
the i ssue of a dipnote was
shelved for the moment. \hen
we | earned that Arar had been
moved (9th), we were talking
to all sorts of U. S
officials, but not by
di pnote, by phone and in
person (8th and 9th)..."

Of Oct ober.
"... the nost inmportant of
whom was ... and when we
| earned he was possibly in

Syria, the focus was on
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getting our Ambassadors in
Syria and Jordan to the
respective MFA's ..."

That is the M nisters of Foreign
Affairs.

"... as well as speaking with
the Mnister's office and
arranging to meet with the
U. S. Ambassador - a higher
| evel action than a dipnote.™

Do you recall in what context this
message was prepared at this tinme? Ws it for the
chronol ogy or was it for another reason, if you
recal | ?

MS Gl RVAN: | don't know. | would
imagine it's the same, but | don't know, in the
chronol ogy.

MR. DAVID: We have, the next tab,
at 707 --

Actually, if you'll allow nme, Ms
G rvan, to conme back to 697, there was a further
par agraph, that maybe | would |like to read to you,
and that concerns --

MS GI RVAN: 6977

MR. DAVID: The one we just dealt
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with and that's the | ast paragraph at the bottom
of your message. It no longer concerns the issue
of the dipnote but now contact that you were
having with the State Departnment, and you say
t his:
"Al so, and perhaps i nmportant.
| earlier told sonmeone that
di d not know if we had been
in touch with State
Depart ment when Arar went
m ssing. |In fact Hel ene
Bouchard rem nded ne..."
MS Gl RVAN: Sonmeone was with us
all day on the 9th.
MR. DAVI D:
"...all day on the 9th..."
Of Oct ober,
"...and we consulted him at
that time. He said that he
had no informati on and that
only inmm gration would have
informati on. Therefore, we
were being directed by all
American officials to ..."

Again, the reference is sinmply to
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the fact that -- is the idea here that progress
was bei ng made and - -

MS GIRVAN: | think the idea is
that | don't know everything that is going on,
that there are several things going on at the same
time, and so when | earlier said | didn't know if
we had been in touch with the State Department, |
was really focussed on being in touch with the
senior official at INS that day, and other people
wer e doi ng other things, and so | didn't really
know all the things that were being done.

MR. DAVID: Okay. And, again,
there is reference, if you go to Tab 703, which is
t hree days | ater, on Novenber the 10th, in the
context, again, of the preparation of the
chronol ogy, if you go to the before-|ast paragraph
on the first page, it begins with "I was asked by
BCMif contact had been made with the State
Depart ment " ?

MS Gl RVAN: MM hmm

MR. DAVID: There is also
reference here, in this message by you, to this
cont act .

MS GI RVAN: | told Ms Thonsen t hey

shoul d contact Bob Archambault, yes.
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MR. DAVID: W can go now to Tab
707 from November the 12th. This is a foll ow-up
to Tab 703. It's sinmply -- in this tab, very
m nor changes are being made to the version in
703, for the chronol ogy?
MS Gl RVAN: MM hmm
MR. DAVID: And we see in the top
message, Ms Girvan, which is the second message in
t hat tab, that your comments in Tab 703, which are
now revised in 707 have been included in the
chronol ogy?
MS Gl RVAN: Yes.
MR. DAVID: So the nmessage is:
"We have incorporated all of
Maureen's points in the
docunment attached bel ow. "
We have at 709 the final version
of the chronology. | amsinply stating that for
t he record.
Then | would ask you to go to Tab
705. | have referred it to you already, and that
is the briefing note to the M nister. Again,
par agraphs 7-11 deal with the i ssue of whether the
threat to Syria was taken seriously and how it was

dealt with by officials -- by yourself, nanmely?
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MS Gl RVAN: Seven through 117
MR. DAVI D: Paragraphs 7 through
11.
MS Gl RVAN: Okay.
MR. DAVID: And the conclusion at
paragraph 11 is stated:

"At no point did the Consu
take M. Arar's concerns
lightly."

MS Gl RVAN: MM hmm

MR. DAVI D:
"At every point during this
period in New York, the
informati on received by the
Consul in New York was shared
wi th seni or managenent at the
Consul ate General, the
Consul ar Case Managenment
Di vision (JPO), the Director
General of Consular Affairs
(JPD), as well as the
Canadi an Enbassy in
Washi ngton. All actions were
t aken on the basis of

consul tati on and
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instruction.”

So this is the final version going
to the M nister.

And then | bring you to Tab 767,
and we'll have to change vol unes.

--- Pause

MS Gl RVAN: Thank you.

MR. DAVID: There's a series here
of five e-mails, and two of themare in Novenmber,
November the 12th, and if you go to the | ast page
of this tab, Tab 767, you'll see that it's a
reproduction of Tab 707, which is your input to
t he chronol ogy.

And if you go to the first page of
Tab 767, it's at the bottomhalf. Again, it's a
reproduction of Tab 707.

MS Gl RVAN: Ri ght.

MR. DAVID: And the original
content of this tab is found in the three nessages
above that. And they are all dated in Decenber.

MS Gl RVAN: Ri ght.

MR. DAVID: Now, clearly, the
chronol ogy, the final chronol ogy, has been fil ed.
We saw at Tab 709 the chronol ogy is dated Novenber

and these are further coments on the chronol ogy
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that are in Decenber. Let's just go through those
three messages very briefly. The first is, again,
from Mra to you on Decenber 15th. And Myra says
t his:
"Here is the | ast version
t hat we could send by SI GNET!
This was the New York Chron.
Ot her to follow. Best of
| uck!"
MS Gl RVAN: | think the point
m ght be made | never did see the conpl eted
chronol ogy because it was classified and couldn't
be sent by SI GNET.
MR. DAVID: And your nessage to
Myra in response:
"Myra, | presunme that Andre
did not make any changes,
t hen? Thanks, Maureen.
MS Gl RVAN: MM hmm
MR. DAVID: A further message from
Myra to you dated December 16 at 1:16 p.m, which
says:
"1 spoke with Bob Archambaul t
on Nov. 12 and he advised me

of the follow ng additional
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point for Oct. 11:"

So there was seem ngly a further
correction or addendumto the chronol ogy that was
i nputted by Bob Archambault, and that correction
concerns an entry for October 11, 2002, and is as
foll ows:

“ “In light of the
deportation to Syria,
representati ons are made by

the US authorities in

Washi ngton. "
MS GIRVAN: "... to the US ..."
MR. DAVID: I|I'msorry.

"...to the US authorities in
Washi ngton. R. Archambaul t,
Consul, calls I NS Command
Centre at 13:35."
And that is again a reference to
t he I NS headquarters in Washington, Ms G rvan, |
woul d suggest ?
MS Gl RVAN: | actually don't know
what Command Centre is.
MR. DAVID: Soneone at INS called
back at 1530 and i nformed Archanmbault that Arar

had been transported to Jordan and, eventually,
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Syri a.

So there was an additional
preci sion or an additional comment to the effect
t hat he was sent to Syria via Jordan.

MS Gl RVAN: On the 11th.

MR. DAVID: And this was confirmed
to M Archanbaul t.

MS Gl RVAN: MM hmm

MR. DAVID: Do you recall why, in
Decenmber, this was of concern to you? 1t was
clearly not in view of preparing the chronol ogy.
Was it in view of an upcom ng interview, if you

recall, with M. Garvie of the RCMP?

MS Gl RVAN: | wonder, because he
says "Best of luck." [I'd have to check the tim ng
of when M. -- what was the man's title? He was
with the RCMP.

MR. DAVID: | believe it was a
superintendent, but |I'mnot sure.

MS Gl RVAN: | believe that was in

December, but we probably have a note --

MR. DAVID: And we will see that,
at Tab 776, the issue is quite clear that it
concerns your preparation for the Garvie

i nvesti gation.
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MS Gl RVAN: MM hmm
MR. DAVID: And there are six
e-mails in this tab that concern this. Let's work
backwar ds because they go fromthe nost recent to
t he earliest.
MS Gl RVAN: MM hmm
MR. DAVID: So if you go to page 3
of 4, there is a message -- again, it's your input
to the chronol ogy, and this is Tab 707. |If you go
to page 2 of 4, these are reproductions of Tabs
707 and 767, and then the original content of this
tab is found at pages 2 and 1. So let's stay on
page 2, at the top, it's a message com ng from
Konrad Sigurdson and it's going to Donna Bl oi s,
who i s at Canadi an -- Department of Justice
Canada.
The message is the foll ow ng:
"1"mnot sure that Maureen is
in the office. The follow ng
may be hel pful . "
We then go to page 1 and there is
a message dated December 23rd at 10: 10 going from
Dave Dyet to you, with the follow ng nessage:
"Attached is the abbreviated

chronol ogy which was prepared
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by M chael Chesson. While
was not present at the
meeting with MIW. ."
MIWis the acronymfor M. Jim
Wi ght, who is the Assistant Deputy M nister
wi thin DFAIT for gl obal security.
MS Gl RVAN:  You nust be right.
|'"mpretty sure it was.
MR. DAVI D:
"...1t is my understanding
t hat the follow ng points
were raised:
i In response to Shirley
Heafy's decision..."
Shirley Heafy is chair of the
Public Conpl aints Comm ssion of the RCMP.
"...to investigate any role
t hat the RCMP m ght have
pl ayed in Arar's deportation
t hrough the RCMP's Public
Compl ai nts Conm ssi on, RCMP
Comm ssi oner Zaccardelli has
asked C Supt Brian Garvie to
conduct his own investigation

on Zaccardelli's behal f.
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Garvie's report to Z. will be

passed to Heafy."

The second bul | et says:

"f NY Consul Maureen Girvan
needs to review the PROTECTED
PERSONAL NY consul ar-rel ated
portion of DFAIT' s chronol ogy
(conmpl ete TS versions having
been exchanged with RCMP,
CSI'S, and PCO at neeting MIW
attended in Nov) in order to
be certain that she is
famliar with everything

t here."

And then the top message, the

is fromyou to Dave, which says:

"Thank you, Dave. | will go
t hrough it today. (I was
away for the couple of days
before Christmas. Hope you
had a good hol i day.

Maur een. "

Do you recall now the
circunstances where this was being sent to you and

what you were being asked to do?
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MS Gl RVAN: It makes sense. |
don't recall the exact m nutes or dates, but it
makes sense that that's what was happeni ng.

MR. DAVID: And what was
happening, Ms Girvan, is that you were being asked
to prepare for an interview by M. Garvie in the
context of the RCMP's investigation through Ms
Shirley Heafy's office.

MS Gl RVAN: Yes, | believe M.
Sigurdson had called me and had said that M.
Garvie would |like to come down and interview me
and woul d be interview ng other people, then doing
t he report.

MR. DAVID: And, in fact, M.
Garvie did go to New YorKk.

MS Gl RVAN: He did come to New
Yor k.

MR. DAVID: And, in fact, M.
Garvie did not nmeet you?

MS Gl RVAN: No.

MR. DAVID: Do you recall why that
occurred?

MS Gl RVAN: Yes. Because concern
was raised that we weren't fully aware of what the

pur poses of M. Garvie's report were, and ny
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consul general decided that | shouldn't be neeting
in such a context wi thout | egal advice, and so
when M. Garvie came, he met with the consu
general as opposed to neeting with me.

MR. DAVID: 1In the end, did you
ever neet M. Garvie?

MS GI RVAN: | met himfor a moment
in the I obby to apol ogi ze because he had taken a
14- hour ride down to New York in a snowstorm and |
felt badly, but | referred himto the Consul
Gener al .

MR. DAVID: Okay. And thereafter
you never met M. Garvie again?

MS Gl RVAN: No.

MR. DAVID: To your know edge, did
you col |l aborate in any way with his investigation?

MS Gl RVAN: No.

MR. DAVID: We go now to May 6th,
2004, Tab 807. Again it's the same situation as
we have seen in the previous tab. This was an
incorrect date. |'mnot sure of the correct date.
But Tab 807 sinply is a note or a message from you
going to Brian Schumacher and Andre Laporte, who
is the Deputy Consul General of the New York City

Office and your immedi ate boss was Andre Laporte.
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Agai n, the date we don't know. And it's simply a
message:
"The followi ng is
uncl assified, Brian, and
coul d be sent to Karen
Macdonal d in NUR, for
circulation as she sees fit."

NUR, do you know what that is?

MS Gl RVAN: [It's the geographic
di vi sion covering the United States but nore |
believe in Public Affairs, although it has changed
inits context. You m ght need to be exact about
that. | wouldn't have known much about them at
the time so I"massumng |I'mresponding to a
request by M. Schumacher.

MR. DAVID: The subject is
"Correction." Does that jog your menmory?

MS Gl RVAN: | don't see
"Correction.”

MR. DAVID: 1It's at the very top,
the first line. Do you know who you're responding
to, or in what context this message --

MS Gl RVAN: | don't. | don't
remenber this at all.

MR. DAVID: [If | could just bring
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you t hrough the paragraph very briefly.

"The Consul ate Gener al

| earned of M. Arar's
detention on October 1st,
after M. Arar hinmself called
his wife's nmother in Canada
fromthe Brooklyn federal
facility. His mother-in-I|aw
cal l ed her daughter, M.
Arar's wife, in Tunis, and
she in turn called our

m ssion in Tunis and i nformed
them Tunis then entered the
information in Camant ... and
New York received the
message. The Consul ate
General was then able to
confirmthe information with
t he Federal prison in
Brooklyn and to enquire as to

t he charges.™

The | ast sentence reads as

"We are never officially

notified..."
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about M. Arar
"... by the U. S.
authorities.™

That is obviously in the context
of M. Arar having requested so.

MS Gl RVAN: Yes.

MR. DAVID: Otherw se, there would
be no obligation on U S. authorities to notify the
Consul General ?

MS Gl RVAN: Yes.

MR. DAVID: Okay. Then you
further say:

"...and we were not notified
by Canadi an authorities."”

And your reference to Canadi an
authorities, Ms Girvan, would that be a reference
to the RCMP or CSI S?

MS Gl RVAN: | don't know. | just
found it odd when | encountered it just now, but
' massum ng this nust be -- someone nust have
asked me, "Were you?" And |I'm saying we were not.

MR. DAVID: Okay. Specul ating
now, had the RCMP been aware before October 1st of
M. Arar's detention in New York City, would there

have been an expectation on your part that you
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woul d have been notified by the RCMP of his
detenti on?

MS Gl RVAN: | f the RCMP had
been - -

MR. DAVID: Well, in point of
fact, the RCMP were aware, as of September 26t h,
of his detention.

MS Gl RVAN: Yes.

MR. DAVID: And the question is:
Woul d you have expected that they pass that on to
you, to your office?

MS Gl RVAN: No, | did not have
contact with the RCMP on cases.

MR. DAVID: 1If | could just have a
moment, M. Comm ssioner?
--- Pause

Thank you, Ms G rvan. That
conpl etes my exam nati on.

THE COWMM SSI ONER: Thank you, M.
Davi d.

MS Gl RVAN: Thank you.

THE COMM SSI ONER: M. Baxter?
EXAM NATI ON

MR. BAXTER: Thank you, M.

Comm ssi oner.
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If the witness could be given the
first volume of P-42, please, M. Registrar?

Whil e that's being presented to
her, | would call to the Comm ssion's attention
t hat we have filed the CAMANT notes entirely.

They are Exhibits P-40 and P-41, and in these
cases the CAMANT notes are filed with their
attachments, so that the types of problenms we were
having with the P-42 exhibits need not occur in

t hose cases.

THE COMM SSI ONER:  Okay.

MR. BAXTER: So P-40 and P-41 have
both sets of CAMANT notes filed with attachments.

THE COWMM SSI ONER: Thank you.

MR. BAXTER: If you could turn to
tab 11, please, of the first volume? | want to
exam ne the chronol ogy, Ms G rvan, of the dipnote
debate, if | can put it that way, the troubles you
wer e having and the consideration that you gave to
a di pnote.

| take it at 447 on October 1st,
this is the first record of your asking people to
consider that; is that fair? |If you | ook at
par agraph 6 there?

MS Gl RVAN: You're saying, is it

StenoTran



© o0 N o o A~ wWw N P

N N N N N N P B R R R R R R R
ag A W N P O O 00 N oo 0o »dM W N - O

2092

the first --

MR. BAXTER: The first tinme that
you' ve requested that consideration be given to
sendi ng a di pnote?

MS Gl RVAN: The only earlier one

woul d have been -- would it have been earlier when
| spoke to Helen Harris? |I'mjust trying to
remenber.

MR. BAXTER: | believe it --

MS Gl RVAN: No, that's the sane
day. Same day, yes.

MR. BAXTER: Here you're saying --

MS GIRVAN: It's a summary of al
t hat day, yes.

MR. BAXTER: At the end of the
day, on what is a Tuesday, you're saying let's
speak first thing in the morning as to the
advi sability of a dipnote. Do you see that in the
si xth paragraph?

MS Gl RVAN: Yes, | do.

MR. BAXTER: Then if we go to Tab
23, which is the next nmorning, and you have a
response there at 9:30 a.m, | believe --

MS Gl RVAN:  Yes.

MR. BAXTER: And 9:53 as well.
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MS Gl RVAN:  Yes.

MR. BAXTER: There Ms Collins is
saying let's wait and see what they do in response
to the fax that you sent | ast night.

MS Gl RVAN: That's right.

MR. BAXTER: Then if we go back to
Tab 16, and that's at 11:07 of that same norning?

MS Gl RVAN: MM hmm

MR. BAXTER: There you have Ms
Ward calling you and she told you at |east four
t hi ngs; correct?

MS Gl RVAN: MM hmm

MR. BAXTER: She has acknow edged
t hey have the subject. She has acknow edged t hat
she will permt a consular visit. She said that
they will permt a |lawyer visit. And she said
t hat Arar has already made a | egal call.

MS Gl RVAN: Ri ght.

MR. BAXTER: Okay. And, in fact,
your visit happened the follow ng norning, we saw,
on October 3rd.

MS Gl RVAN: Yes, it did.

MR. BAXTER: You told M. David
t hat those al ways take 24 hours to arrange; is

t hat what you sai d?
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MS Gl RVAN: It's generally the
case. You'd make the request and they'd respond
by fax.

MR. BAXTER: And the | awyer's
visit happened on October 5th. So by 11 a.m on
the foll owi ng day, on the Wednesday, 25 hours, you
had notification fromMs Mazi gh of where the
subj ect was, you had those four items that you
needed; correct?

MS Gl RVAN:  Yes.

MR. BAXTER: You had
acknowl edgment, access, and the |awyer, and you
had confirmation of a |egal call.

MS Gl RVAN:  And | have the charges
or at |least an idea of the charges.

MR. BAXTER: You had an idea of
t he charges as well. So what el se could a dipnote
at that point in time have accomplished for you,
Ms G rvan?

MS Gl RVAN: | don't believe it
coul d have acconplished anything at that tine.

MR. BAXTER: And the only option
woul d have been one of the -- what you called a
conpl ai nt di pnote after the fact --

MS Gl RVAN: Regarding the
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non-notification.

MR. BAXTER: Non-notification at
t he airport.

MS Gl RVAN: That can be done at
any point in the followi ng tine.

MR. BAXTER: You talked to M.
David a bit about the effect of a dipnote. You
called it I think the heavy weaponry of your
consul ar armament and you preferred to use the
[ight arms. You said don't use it unless you have
to. You said the response tends to be very sl ow
to these. Can you explain that a bit? How sl ow
are these responses?

MS Gl RVAN: | haven't been part of
too many di pnotes, but when |I | ook, for exanple,
at the diplomatic note we actually did send in the
case, | think it took nearly ten days for a
response and | think that would be considered very
normal. I n some countries it would take three
months. | n some places you don't get an answer at
all. You just file it and you never hear back.
The States, | would expect a response and | would
expect it could take, you know, a week or two.

MR. BAXTER: And you said that the

effect -- another effect of sending a di pnote was
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to freeze up the I ower-1level contacts because, you

sai d, people tend to respond nore formally.

MS Gl RVAN: Yes.

MR. BAXTER: So | take it your
contacts, for instance, with Ms Ward at the MDC
woul d have dried up or m ght have dried up?

MS Gl RVAN: M ght have dried up.
| ' ve experienced that in other contexts where any
ki nd of conplaint is made. It seens that a
message nmust go down and then you have to go to
the top.

MR. BAXTER: So it goes up the
chain, down, and back to you, et cetera.

MS Gl RVAN: MM hmm

MR. BAXTER: \Which obviously is
| ess efficient.

MS Gl RVAN: Yeah.

MR. BAXTER: Then your contacts
wi th your local INS officials and the INS
officials at JFK airport would have been frozen
out as well?

MS Gl RVAN: Yes.

MR. BAXTER: How about the
contacts with the Washi ngton I NS General Counsel

and his right-hand person; would those have been
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simlarly affected by a di pnote?

MS Gl RVAN: | woul d expect that
t hey would. | would expect that if we have sent a
di pnote, he would say, we will respond to the
di pnot e.
MR. BAXTER: In a --
MS Gl RVAN: W th a diplomatic
not e.

MR. BAXTER: | see. Okay. When
M. David was asking you about this, you told him
you had anot her example of this freezing effect.
You said | have anot her exanple, and | don't think
he pursued it with you. Can you tell the
Comm ssi on about that?

MS Gl RVAN: [It's not an actual
di plomatic note but, to me, it was sim |l ar because
|'m-- the best expert on diplomtic notes would
be perhaps M. Pardy or perhaps our anmbassador --
or people in Washington, rather. But in ternms of
my experience, | had a young man in prison in New
Jersey who conpl ai ned that he had been beaten by a
guard, and as is the process, | asked himif he
wanted me to make that conpl aint, because | can
only conplain if the person wants nme to, because

sonmetimes it has repercussions for them and he
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said yes. And so | made the complaint. And right

t hen, until we got an answer, | think maybe a
month | ater, approximating, | could no | onger call
the prison, | could no | onger speak to the
psychiatrist that was dealing with him 1 could no

| onger speak to the Governor's office that | had
been dealing with about him and | was quite

wi t hout information until that conplaint -- | had
to go through a very high official and then they
woul d go down and get the information and then

t hey would send it to me through the person in the
Governor's office. So | had one person | could
contact for anything.

MR. BAXTER: I n other words, the
effect of going up with that complaint to the next
| evel, in fact, froze you out, in that case, for
four weeks or a nonth?

MS Gl RVAN: Yes.

MR. BAXTER: Now, | take it that
t he suggestion by one of the INS Public Rel ations
officers that you told M. David about, that the
ambassador would get involved in the process and
call DQJ. | think you said that was
representative, in your view, of his

m sunder st andi ng of your role; is that what you
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told M. David --

MS Gl RVAN:  Or a m sunderstandi ng
of how things are done because (a) | could not
call the anmbassador and (b) the ambassador would
not normally be the one to call the Departnment of
Justi ce.

MR. BAXTER: We have seen when the
ambassador gets involved, | think as you
qualified, it was at Tab 703, that's a higher
| evel action than a dipnote; fair?

MS Gl RVAN: Yes.

MR. BAXTER: The freezi ng-out
effect that you' ve just described froma dipnote
we can expect woul d have happened equally much
with the ambassador getting involved at that early
stage; is that fair?

MS Gl RVAN: | suppose. | can't
anticipate the anmbassador doing that, but |
suppose it would have a sim |l ar effect.

MR. BAXTER: The second area |I'd
i ke you to comment on is the threat that M. Arar
received to go to Syria. Now, you told us
yest erday, and we just | ooked at Tab 703, that
when he reported that to you on October 3rd, he

was reporting discussions that had happened at the
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ai rport.

MS Gl RVAN:  Who was -- sorry? No,
it's just me.

MR. BAXTER: M. Arar told you
about the threat that had been | eveled at him--

MS Gl RVAN: At the airport,

mm hnm

MR. BAXTER: That was at the
ai rport.

MS Gl RVAN: Yes.

MR. BAXTER: And it was not at the
MDC?

MS Gl RVAN: No.

MR. BAXTER: We saw that confirmed
in Tab 703. And you made the distinction between
t he normal deportation scenario, as M. David
qualified it, and the airport scenario. Do you
recall that distinction yesterday?

MS Gl RVAN: Yes.

MR. DAVID: Here we've seen in Tab
703 you refer to the airport scenario as expedited
removal ?

MS Gl RVAN: Yes.

MR. BAXTER: So in that case --

what is it? It's an i medi ate sort of turn-around
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and back on the pl ane?

MS Gl RVAN: It can take a little
| onger, as | understand it. |In nost cases it's
i mmedi ate or as soon as there is a plane flying
back to where the person came from So could be
t he next day or it could perhaps be -- maxi muml
had ever experienced was about a day or two days.

MR. BAXTER: And you contrasted
that with what you called "in the system" when
one is in the system you describe sort of a
myri ad of hearings or interviews or meetings. And
you deal with those that are in the system you
deal with a fair nunmber of them | think you told
M. David?

MS Gl RVAN: | deal with a great
number of deportations, at the ends of processes.

MR. BAXTER: In that case you get
consul ar access, in the normal course?

MS Gl RVAN:  Yes. In the normal --
they're all different, the cases, but -- you're
asking would |I get consul ar access at the
deportation part or earlier?

MR. BAXTER: Prior. You told us
t hat once one is in the system one has a nunber,

one is granted | egal assistance --

StenoTran



© o0 N o o A~ wWw N P

N N N N N N P B R R R R R R R
ag A W N P O O 00 N oo 0o »dM W N - O

2102

MS Gl RVAN: MM hmm

MR. BAXTER: -- and you get
consul ar access in the normal course?

MS Gl RVAN: There m ght be a case
where there would be a process going on.

MR. BAXTER: Then you get
notification, you told M. David, fromthe INS
there woul d be a deportation, and that process
t akes 6-8 weeks.

MS Gl RVAN: Sonetimes a notice
comes fromthe INS, sometimes it conmes fromthe
person thenmsel ves, the actual detained person gets
it to me first, but | always know when they're
going to be -- pretty well always know they're
going to be deported.

MR. BAXTER: If they've been
nmoved, you said to M. David, sometinmes it comes
fromthe famly of the person?

MS Gl RVAN:  All tinme | hear that
peopl e have been nmoved. People are moved a |lot in
prisons in the United States and they do not have
to notify the consul ate but the famly usually
| earns and then | find out.

MR. BAXTER: So you don't get

notice of a move in advance?
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MS Gl RVAN: No.

MR. BAXTER: The cases that you
di scussed yesterday, if | try to -- M. X and M.
Y. If I do the math fromthe chronol ogi es that
you gave, it |looks |like they were in the system
for about 20 weeks and 16 weeks, at |east?

MS Gl RVAN: Five or six months,
yes.

MR. BAXTER: It's actually |ess
than that. | meant fromthe time of
acknowl edgment that they were there to the tinme
t hat they were deported.

MS Gl RVAN: Okay. Because they
had both been held for some time before |I |earned
of them so | think I learned in December of both
of them and it was March-April --

MR. BAXTER: March-April. So each
of those was considerably | onger than your nor mal
6- to 8-week period.

MS Gl RVAN: Yes.

MR. BAXTER: When we | ook at the
time M. Arar was acknow edged, which was either
Oct ober 1st or October 2nd, to the time that he
was deported, which was the wee hours of October

8th, that's 6 or 7 days?
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MS Gl RVAN: Yes.

MR. BAXTER: And it's fair to say
that's unprecedented in your view?

MS Gl RVAN: | have never
experienced anything Iike that.

MR. BAXTER: And never since?

MS Gl RVAN: No.

MR. BAXTER: If you could turn to

Tab 703 for one second, please?

MS GIRVAN: | think I need anot her
book.
--- Pause

MS Gl RVAN: Thank you.

MR. BAXTER: |'m going to take
you, Ms Girvan -- M. David took you through nost

of this, but if you go to the | ast paragraph that
begins with "Liliane."
MS Gl RVAN:  Yes.
MR. BAXTER: M. Comm ssioner, do
you have 7037
THE COMM SSI ONER: Yes, | do.
MR. BAXTER: It says:
"Liliane, | don't know if it
i's germane, but according to

the |l awyer, Muni's Nov. 5th
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statement to CBC, she | earned
| ater on the 7th that M.
Arar was no |l onger at the
federal facility. She says
she was | ooking for himat
Manhattan and in New Jersey
at imm gration detention
centres. She neither
notified the famly nor the
Consul ate, and yet she was
his lawyer. It took me to
the 9th to catch her by
t el ephone, after |eaving many
messages. . ."

So this is you witing, |I take it,
to Lillian Thomsen --

MS Gl RVAN:  Who is preparing the
chronol ogy.

MR. BAXTER: -- who is preparing
t he chronol ogy. This, as you have reconstructed
it now, is the state of know edge of M. Arar's
i mm gration proceedings in New York, your
knowl edge versus Ms Oumm h's know edge; correct?

MS Gl RVAN:  Yes. | didn't know

about this until Ms Ounmm h made her statenent to
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the CBC and | saw that. | didn't know. She had
not told me this.

I s that what you are asking ne?
" m not sure, sorry.

MR. BAXTER: | suppose the
guestion, it's obvious, is shouldn't she have told
you this or shouldn't she have told M. Arar's
famly this or shouldn't she have told sonebody
this?

MS Gl RVAN: In fact, she has no
obligation to notify me. She is the |awer to M.
Arar, and so her obligation, | suppose, is to the
famly.

| remember that when | called the
famly on the day M. Arar was found to be noved,
t hey were waiting for a call fromthe [ awyer, so
t hey were expecting her call. | don't actually
know i f they did receive a call that day, but |
didn't hear back from anyone that she did.

So | was feeling a bit frustrated
that | couldn't reach her, but she had no
obligation to call ne.

MR. BAXTER: That goes to the
portion in your consul ar manual which says that

once a |l awyer is involved, you step out of it,
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don't you?

MS Gl RVAN: | step back and then |
take ny advice, for exanmple, fromthe |l awer. The
| awyer may come to me on any case and say, "We
woul d I'i ke the Canadi an governnment to write a
letter or attend a court hearing” or do sonething
to assist. And then | would speak to headquarters
and then | would respond to the | awyer's request
and we try to be helpful to the client.

MR. BAXTER: If | may just have
one m nute, M. Conm ssioner?

--- Pause

MR. BAXTER: Those are ny
questions; thank you.

THE COWMM SSI ONER: Thank you,

M. Baxter.

Ms Edwar dh, would you like to
start now, or would you like to take the |unch
break?

MS EDWARDH: | amcontent to do it
ei ther way.

THE COMM SSI ONER: Normal ly, we
would sit until 1:00, if that suits you.

MS EDWARDH: That's fine.

THE COWMM SSI ONER:  Wbul d you I|i ke
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one of the podiums?

MS EDWARDH: | woul d i ndeed |i ke
to switch things around. Just indulge me with one
more nmoment of organization.

THE COWMM SSI ONER: Take your tinme.
--- Pause
EXAM NATI ON

MS EDWARDH: Ms Girvan, mnmy nane is
Mar|lys Edwardh and | represent Maher Arar.

MS Gl RVAN: Thank you.

MS EDWARDH: If | could, | would
li ke to take you through a hopscotch of vari ous
topics so we don't have to go back through the
chronol ogy and do this in a bit of a quicker way.
But if I confuse you at any time or you want to
have reference to a specific docunment, please
don't hesitate to stop me and we will find it and
dig it out for you.

| would like to just start, if |
could, with your curriculumvitae, which is
Exhi bit P-49.

MS GIRVAN: | think |I need that.
Thank you.

MS EDWARDH: | would like to
direct you to the period of 1994 to 1997.
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Do | take it that you would then
have been a desk officer for the M ddl e East,
including the area of Syria?

MS Gl RVAN:  Yes.

MS EDWARDH: So you woul d have
been then famliar with the regime in Syria and
al so the evaluation of the human rights record of
t he Syrian government that is produced by the
embassy fromtinme to time?

MS Gl RVAN: Whi ch embassy?

MS EDWARDH: The embassy in
Damascus.

MS Gl RVAN: No.

MS EDWARDH: Woul d you have had an
opportunity, as part of your duties, to review
eval uations then fromthe U S. State Departnment in
respect of countries in the Mddle East? They are
call ed Country Reports?

MS Gl RVAN: Not specifically. No.

MS EDWARDH: Did you view it as
generally part of your mandate to be famliar with
t he adm nistration of justice, crimnal justice,
or the mlitary intelligence services of the
countries in the M ddle East so you could cone to

any kind of realistic assessment about what could
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be provi ded by way of consul ar services to

det ai nees?

MS Gl RVAN: | would -- that's a
| ong question but I will say no on the first part
because | have -- we have a | egal departnment at

t he Department of Foreign Affairs, so wherever a
guestion canme up that inmplied such issues, | would
refer to them

| covered a | arge nunber of
countries, and | covered a | arge number of issues,
every issue applying to Canadi ans abroad. So |
couldn't be an expert on anything but | had access
to experts on every area.

MS EDWARDH: Yes, but they would
come back to you, would they not?

MS Gl RVAN:  Who woul d come back to
me?

MS EDWARDH: The | egal depart ment
woul d come back to you and answer the questions
you posed.

MS Gl RVAN: They woul d come back
to my section, yes.

MS EDWARDH: And t hey woul d give
you the informati on you needed to carry out your

duti es?
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MS Gl RVAN: That's correct.

MS EDWARDH: Let me conme back to
t he general question.

As someone who was the desk
officer for the Mddle East, was it or was it not
rel evant to your assignnment and to the discharge
of your duties to be generally famliar with the
human rights records of the different countries
you were involved with?

MS GIRVAN: | don't think it was a
part of my obligations, but it was a part of nmy --
in other words, | don't remember being expected to
keep track of that, but | would know to get in
touch with the various experts.

MS EDWARDH: So if an issue
arose -- and let me just ask you about your
experience, which does cover a number of years,
'94 to '97 --

MS Gl RVAN: Yes.

MS EDWARDH: Wboul d you today,
| ooki ng back upon your experience and what you
knew at the time of M. Arar's case, consider
yourself in general famliar with the human rights
i ssues involved with the government of Syria?

MS Gl RVAN: | wouldn't know nuch
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mor e about the governments of Saudi Arabia and
certain other countries because in the time that I
was the M ddl e East desk officer | don't believe

t here were any consul ar cases in Syria. | don't
remember any.

And | don't believe | ever dealt
with -- | dealt a lot with Lebanon and | certainly
woul d have known that it was an authoritarian
state, and | would have known that all of the
countries in the M ddle East were not simlar to
our systenms of justice so we had to take greater
care.

But | didn't deal with Syria a | ot
at all.

MS EDWARDH: | hear your answer
but, Ms G rvan, the question was a little
di fferent.

Woul d you consi der yourself
generally famliar with i ssues about human rights
in Syria? You may have known nore about Saudi
Arabia or may have known nmore about Lebanon, but
woul d you have been generally famliar?

MS Gl RVAN: | guess | don't know
what you mean by "generally famliar". |'msorry,

it'"s not that | amtrying to be awkward. All |
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woul d know is | would know that it's an

aut horitarian regime. But since | didn't have any
Canadi ans, | wouldn't have | ooked further into the
actual conditions for Canadi ans in detention in
Syri a.

MS EDWARDH: By the time you dealt
with M. Arar's case, would you have known that it
was reported by major human rights organi zati ons
as well as the State Department Country Reports
that Syria was a country where there were serious
concerns about the existence of persistent torture
of detainees?

MS Gl RVAN: No, not specifically
about Syri a.

MS EDWARDH: And if you had want ed
to know that, | take it would have been very easy
to pick up the phone and consult Legal ?

MS Gl RVAN: | woul d have consulted
headquarters. In the case where | amin New York,
headquarters would be consulting | egal, not
mysel f.

MS EDWARDH: Right. But the point
is there are anpl e resources avail able for you to
| earn about or identify what the human rights

record is of a particular country?
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MS Gl RVAN: Yes, there are
resources.

MS EDWARDH: And |l et nme just ask
anot her question. |If you are dealing with a
country, whether it was when you were dealing with
the M ddl e East or when you were in the United
States, and you found yourself at a loss -- you
are not legally trained, are you?

MS Gl RVAN: No.

MS EDWARDH: So if you found
yourself at a | oss to understand the | egal
situation of someone you were providing consul ar
services to, did you have access through the
consul ate to advice to give you some understandi ng
of what was happening to the person?

MS Gl RVAN: Generally speaking
would refer to the | awyer for the person.

MS EDWARDH: And if that person
was not yet represented and you wanted to
under st and what was happening, is there a vehicle
within the consulate to get access to | egal
advi ce?

MS Gl RVAN:  Not within the
consul ate as such. In other countries where there

is less of a legal system perhaps, but not in New
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Yor k.

MS EDWARDH: So if sonmet hing were
happening to a Canadian citizen in the State of
New York that made no sense to you and that person
was det ai ned and unrepresented, it's your
under st andi ng t hat you would have no vehicle to
reach out and get some | egal advice --

MS Gl RVAN:  No, | would have a
vehicle. | would go to headquarters.

MS EDWARDH: Headquarters in
Ot awa?

MS Gl RVAN: Yes.

MS EDWARDH: And they may or may
not be able to cast any light on it because you
m ght need an American | awyer; correct?

MS Gl RVAN: They woul d be able to
say hire an American | awyer or they would be able
to get information for me.

MS EDWARDH: And | take it from
your description of what has transpired with
M. Arar, at no time until his removal on October
the 8th or the early nmorning hours of October the
8th did you or anyone you know in the Gover nment
of Canada make inquiry of somebody who could give

| egal advice?
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MS Gl RVAN: Coul d you repeat that,
pl ease, because it's got a couple of parts to it.

MS EDWARDH: From the time that
you became aware of M. Arar --

MS Gl RVAN: Yes.

MS EDWARDH: -- and leading up to
the time of his removal --

MS Gl RVAN: Ri ght.

MS EDWARDH: -- in the early
mor ni ng hours of October the 8th, | take it you
didn't, nor did anyone you know wi thin the
Government of Canada, make any inquiry of a | awyer
t hat could give you some advi ce about what was
potentially happeni ng?

MS Gl RVAN: No. | got a |lawyer to
M. Arar, and that's my job.

MS EDWARDH: We will come to that.

MS Gl RVAN: Okay.

MS EDWARDH: Have you ever been in
Syria?

MS Gl RVAN: Yes.

MS EDWARDH: | ndeed, as part of, |
suppose, the casual conversation that one has with
someone who IS very anxious, as you try to settle

them do you recall telling M. Arar that you had
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been in Syria?

MS Gl RVAN: | don't recall, but
that's entirely possible.

MS EDWARDH: And you have been to
Damascus as wel | ?

MS Gl RVAN: Yes, | have.

MS EDWARDH: So it woul dn't
surprise you if his recollection of your
conversation on October 3rd was that you shared
some of that information wi th hinf

MS Mcl SAAC. M. Conm ssioner,
this is exactly the issue that we have been
concerned about M. Arar not testifying. | assume
there will be an undertaking to bring himto
testify about these -- these are fairly
non-controversial, perhaps, but it is again an
i ssue of what M. Arar has said and now Ms Edwar dh
is giving his evidence.

MS EDWARDH: W th respect,

M. Comm ssioner, the witness has just said that
yes, it wouldn't surprise her at all if that
conversation had taken place. She has, in fact,
been in Damascus and in Syria.

In I'ight of the witness' response,

there is no conflict.
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THE COMM SSI ONER: | agree with
that, but | think going ahead -- and | agree it's
relatively non-controversial. But going ahead,

given the M. Arar testinmony issue, if |I can cal
it that, if there were controversial things, we
woul d have to be careful to avoid a question |ike
t hat .

MS EDWARDH: Can | get some
gui dance then?

It would seem appropriate at this
time, if there is a conflict that I may know
about, to at least put it to the witness and so
you can hear the wi tness' response. And of course
when M. Arar testifies at a |ater date, after the
interimreport, should he do so, then indeed that
area will be addressed and at |l east alerts you to
the fact that there may be a difference in
positions?

THE COWMM SSI ONER: Wel |, the
difficulty with that could be that he may not
testify at a |later date when |'mdoing the interim
report.

| am wondering if you can put your
guestions -- you can certainly put your questions

in those areas, but if you could cast them
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per haps you could relate themto things that had
been said by M. Arar publicly. That would be one
way of doing it, rather than doing it sort of in
t he sense of a commtment to testify.

MS EDWARDH: W th the greatest of
respect, | can't imagi ne asking the w tness
whet her it's consistent with her menmory that a
di scussi on may have taken place forces M. Arar to
testify.

| will be careful in this area and
try not to create --

THE COWMM SSI ONER: That is what |
am asking. In this particular area, | don't see a
problem | think it's non-controversial.

But if there is a question,
Ms Mcl saac, you have an objection to sonething
t hat makes a difference, we will deal with the
specifics as we go.

Thank you, Ms Edwar dh.

MS EDWARDH: Thank you.

| would like to turn to a question
t hat has been touched on by M. David and al so by
counsel for the Governnment of Canada very briefly
and tal k about the unmbrella under which you

provi de consul ar servi ces.
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As part of your training, you
woul d have of course had an opportunity to at
| east review and think about the Vienna Convention
on consul ar rel ations.

MS Gl RVAN: Yes.

MS EDWARDH: It provides the
general rubric in which you can assert a right of
access and also a right totry to get information
to assi st a detainee.

| s that correct?

MS Gl RVAN: Yes.

MS EDWARDH: And Canada is a
signatory of that convention, to the best of your
knowl edge?

MS Gl RVAN: Yes.

MS EDWARDH: So is the United
States?

MS Gl RVAN: Yes.

MS EDWARDH: The princi pal
protection you understood existed for detainees
was that they had to be told that they had a right
of consul ar access when they were detai ned.

MS Gl RVAN: | don't know if it was
a principal protection but it is required under

t he conventi on.
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MS EDWARDH: | shoul dn't have
phrased it that way. That is, first of all, what
t he convention speaks to: the right of a person
who is detained to be told that they can access
consul ar services?

MS Gl RVAN: Ri ght.

MS EDWARDH: So if an officer or
someone is arresting someone, in addition to
providing themw th that information, in your view
does it automatically as well flow that there's a
correspondi ng duty then to facilitate obtaining
consul ar access if the person says, "Yes, please,
| want consul ar access"?

MS Gl RVAN: That's correct.

MS EDWARDH: And that is why, of
course, it was inmportant and you nake the
observation in the CAMANT notes that while
M. Arar was at the airport he signed a form

presented to himby INS, asking for consul ar

access?

MS Gl RVAN: Yes.

MS EDWARDH: Now, some countries
have col | ateral arrangements, if | can call them

t hat, whereby the countries agree that not only

will they tell a detainee about consul ar access

StenoTran



© o0 N o o A~ wWw N P

N N N N N N P B PR R R R R R R
ag A W N P O O 00 N oo 0o »dM W N - O

2122

and facilitate it, but they will provide
information to the governnents. Let me give an
exanpl e.

MS Gl RVAN: The Vi enna Conventi on.

MS EDWARDH: So if a Canadian is
arrested in Texas, is there an arrangenent,
pursuant to the Vienna Convention, or any other
treaty that you know of, where the Ameri cans have
undertaken to notify the Government of Canada or
Department of Foreign Affairs that they have a
Canadi an det ai ned?

MS Gl RVAN: My understanding is
it's a federal obligation under the Vienna
Convention and that | believe that the State has
to notify the federal body, which would notify the
consul ate or the consul ate general, although it's
often done nore on a | ocal |evel.

MS EDWARDH: | see. So now we
have a third conmponent to the duty, as you
understand it.

The det ai nee must be told that he
has a right. |If the detainee asserts the right,
there's a duty on | aw enforcement agencies or |INS
to facilitate the exercise of the right. And if a

detainee is in detention, the government, through
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t he federal mechanism should be alive to the fact
someone i s detained?

Il n other words, there is a
notification to the government?

MS Gl RVAN: | believe so. | would
suggest, though, that if you want really, really
perfect information on this, you m ght get a
better expert than me. But that's ny general
under st andi ng.

MS EDWARDH: That's your
under st andi ng? At |east that's your understanding
of howit's supposed to work between Canada and
the United States?

MS Gl RVAN: Yes, any signatory of
t he Vienna Conventi on.

MS EDWARDH: Yes. Now, you made
an interesting statement in your testimony in
answer to a question, and | believe you say, "W
encourage the U.S. to notify us."

M ght | take it to be the obvious
fact that whatever the convention may say, Canada
has not al ways received appropriate and timely
notice from American authorities that they are
detaining a Canadian citizen?

MS Gl RVAN:  What | would say is
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that | can remember meeting with American
officials who were continually trying to make sure
that all of the officers who m ght arrest someone
woul d be in a position to know about the Vienna
Convention. Many of themdidn't. And so it was a
continuous education process.

MS EDWARDH: That neans, of
course, that there have been i nportant cases where
Canada has been very concerned that they weren't
notified?

MS Gl RVAN: Yes.

MS EDWARDH: | ndeed, you woul d
probably have been in the department when the
Government of Canada appeared as am cus in the
U.S. Supreme Court to argue very strongly about
t he Vienna Convention and consul ar relations in
respect of M. Stan Foul der, a death penalty case
in the State of Texas?

MS Gl RVAN: Yes.

MS EDWARDH: Your experience --
and we will come to it inalittle nore detail --
at MDC, is one where there has been a substanti al
failure of notification?

MS Gl RVAN: | have not been

notified as yet. One caution there is that they
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do not state in the Vienna Convention how | ong
t hey have to take to notify you. So there is a
bi g of controversy as to how |l ong they can take.
MS EDWARDH: Certainly in your
description of "X" and "Y", having been detained I
think in Septenber, and you having had the
experience of the oops in Decenmber, that's
certainly more than any reasonabl e authority
t akes?
MS Gl RVAN: | would say so. Yes,
| would say so
MS EDWARDH: It's fair to concl ude
then from what we have heard of your discussions
that certainly with respect to people on the 9th
fl oor of MDC, you have never been notified by that
detention centre or through the governnment about
their detention in U S. A ?
MS Gl RVAN: That woul d be correct.
MS EDWARDH: Yes. | want to just
turn to another topic, if |I could, for a noment.
We have kind of skated around sone
of the problems with dual nationals, and by "dual
national" | take it we mean persons who are
citizens of two nations?

MS Gl RVAN: That's correct.
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MS EDWARDH: And they may be
citizens of two nations even though they have
never even lived in that second nation or ever
moved around the world with a passport fromthat
second nation?

MS Gl RVAN: That's correct.

MS EDWARDH: That's correct?

MS Gl RVAN: Yes.

MS EDWARDH: So it's ny
under st andi ng, Ms Girvan -- and pl ease correct ne
if you disagree -- that we have an evol ving
concept of something called dom nant nationality,
where even though someone may have two
citizenships, there is generally an understandi ng
t hat there m ght be a dom nant nationality?

MS Gl RVAN: | have never used that
word, but if you mean that | think of someone who
is living as a Canadian citizen in Canada as nore
Canadi an - -

MS EDWARDH: No, no. Let me give
you an exanpl e.

You coul d have a citizen of Canada
who has another nationality that is resident in
Canada, that travels abroad with a Canadi an

passport.
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MS Gl RVAN: Yes.

MS EDWARDH: So that while he or
she may have two nationalities, they have adopted
and nmoved t hrough the world as a Canadian citizen.
So I"'mgoing to call that the dom nant
nationality.

MS Gl RVAN:  You can call it that.

MS EDWARDH: Just for want of a
better term

MS Gl RVAN: Sure.

MS EDWARDH: I n your dealings of
provi sion of consular services in the U. S., have
you found theminsistent that dual nationals have
both nationalities treated equally, or do they
recogni ze and respect the idea that a person may
have a dom nant nationality?

MS Gl RVAN: | can't answer that
question. | know that if |I go as the Canadi an
consul ate, they recogni ze the Canadi an
citizenship. Do you see what | mean?

MS EDWARDH: Try that again, |I'm
sorry.

MS Gl RVAN:  Well, | can think of
one case in which | had a detained Canadi an who

was Swi ss and Canadi an, and both the Swi ss consu
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and t he Canadi an consul were recogni zed and
visited the detained Canadi an.

So | don't think that the country
was necessarily seeing one as nore inportant than
the other. MWhat | did was to call the Swi ss and
we agreed what we were doing.

MS EDWARDH: Certainly there are
cases where there are dual nationals who want
nothing to do with the second country of which
t hey hold citizenship?

MS GIRVAN: |'msure that is true.

MS EDWARDH: That would certainly
be the case for people who have come to Canada and
been granted political asylum They may come from
a country like Iran or from Egypt and they may not
want to have that claimupon themthat they are
citizens of those countries. They want to be
treated as a Canadi an.

MS Gl RVAN: Yes.

MS EDWARDH: And nmy question is
quite sinmple. In those circumstances, have you
found the Americans respectful of the Canadi an
claimto citizenship?

MS Gl RVAN: | can only say that

have al ways found the Americans respectful of
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Canadi an citizenship, and | have dealt with
hundr eds of dual citizens.

MS EDWARDH: And that cl ai m of
Canadi an citizenship someti mes has sone
conponents. One is the person is usually
travelling on a Canadi an passport?

MS Gl RVAN: That isn't a
requi rement, but it makes it nuch easier for me to
be recogni zed.

MS EDWARDH: They request Canadi an
consul ar assi stance; correct?

MS Gl RVAN: As a precursor to be
consi dered?

MS EDWARDH: To have you
recogni zed.

MS Gl RVAN: No, they don't have to
have requested it.

MS EDWARDH: All right. So they
have a Canadi an passport. They are travelling on
a Canadi an passport and it's pretty cl ear what
their residency is usually. They are resident in
Canada often.

MS Gl RVAN: | just would mention
t hat many, many Canadians in the United States do

not have Canadi an passports. They are travelling
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with a driver's licence or other docunment --

MS EDWARDH: Resi dency becones a
surrogate in some ways?

MS Gl RVAN: Residency --

MS EDWARDH: Well, |I'msorry.

MS Gl RVAN:  Sorry.

MS EDWARDH: So they have a
driver's licence which connects themto Canada.

MS Gl RVAN: Yes, they are taken to
be Canadi an.

MS EDWARDH: They are taken to be
Canadi an because one or both of the two prongs are
t here: passport and/or residence?

MS GIRVAN: | think -- it doesn't
even have to be a resident, remenmber?

MS EDWARDH: No, | know it doesn't
have to be. But that makes it very easy to assert
the claimthat this is a Canadi an.

MS Gl RVAN: What makes it easy to
assert that a person is a Canadian is proof of
Canadi an citizenship, and | obtain proof of
Canadi an citizenshi p.

MS EDWARDH: You obtain that?

MS Gl RVAN: | ask the famly or

ask for proof of Canadian citizenship.
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MS EDWARDH: |I'mtrying to flip it
into the recognition of the right of Canada to
provi de consul ar services by the American
aut horities.

| f a person has a Canadi an
passport and/or is travelling with a driver's
licence but is resident in Canada, |I'mgoing to
suggest to you that you have never had an
experience where their claimto Canadi an consul ar
servi ce has been rejected?

MS Gl RVAN: Ri ght . In fact, |
have never had a claimrejected by the United
States to recogni ze a Canadi an.

MS EDWARDH: | don't know whet her
it's convenient, but I want to take you to anot her
area, and it relates to some of your observations
and experience with the Metropolitan Detention
Centre.

M. Comm ssioner, | have provided
references to others.

You may or may not be famliar
with this, but I amgoing to just ask you to
comment on sonme of the concl usions.

THE COWMM SSI ONER: Thank you.

MS EDWARDH: The Office of the
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| nspect or General --

MS Gl RVAN: Thank you.

MS EDWARDH: Coul

be marked as the next exhibit?

THE COMM SSI ONER

d |l ask that this

Sur e. Next

public exhibit will be -- what number is it?

P-61.

of m nutes to one o' cl ock.

EXHI BI T NO.
entitled "Th
Det ai nees:
Treat ment of

| mm gration

P-64: Document
e Septenber 11
A Revi ew of the
Al'i ens Held on

Charges in

Connection with the

| nvestigation of the

September 11
THE COWM SSI ONER

on that now or should we break?

Attacks"”

It's a couple

Do you want to start

MS EDWARDH: It's probably an

opportune time to break.

THE COMM SSI ONER

everyone then?

We will return at
Upon recessing at 12:58 p. m

Suspension a 12 h 58
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--- Upon resumng at 2:15 p.m /
Reprise a 14 h 15

THE REGH STRAR: Pl ease be seat ed.

THE COMM SSI ONER: Thank you very
much, M. Comm ssioner.

MS EDWARDH: Thank you very nuch,
M. Comm ssioner.

Ms Girvan, | would Iike to go back
again to the document you have before you. Of
course, we can start with the obvious: it is a
document produced in April 2003, which is after
t he events, but it does relate to an investigation
conducted by the Office of the Inspector General
of the Department of Justice in the period | eading
up to August 2002, from9/11 to 2002.

Have you ever had occasion to | ook
at this report as part of your duties?

MS GI RVAN: No, | saw it only the
ot her day.

MS EDWARDH: Okay. | would |ike
to just confirmsonme of the Inspector General's
observations, and the purpose of doing so is to
ask you whether, in your dealings with MDC, you
had had an observation as a consular officer to

make the same ki nds of statements or concl usi ons
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about the 9th floor of DMC?

MS Gl RVAN: Okay.

MS EDWARDH: Let me just start
with the Inspector General indicates that the
communi ty of detainees were generally aliens on
the 9th floor who were being detained with respect
to all egations by INS.

G ven your knowl edge of what was
goi ng on on the 9th floor, does that conformwth
your recollection?

MS Gl RVAN: | only saw three
people on the 9th floor, so | don't know what the
ot her people were.

MS EDWARDH: Fair enough. But the
three you saw fell within that category, did they
not ?

MS Gl RVAN:  Well, of course,
because | only see people who are Canadi an.

MS EDWARDH: No, | neant who were
bei ng detained in respect of INS all egations.

MS Gl RVAN: | don't understand,
sorry. Maybe I'm m staking sonmet hi ng.

MS EDWARDH: They were facing
ei ther charges or civil proceedings in respect of

some illegality involving their presence in the
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United States?

MS Gl RVAN: Correct. But you were
asking, were they aliens, right?

MS EDWARDH: Right. And the three
peopl e you saw were Canadi ans so they were clearly
aliens, right?

MS Gl RVAN: Correct.

MS EDWARDH: Did you under st and
t hat the 9th floor was divided into two units?

MS Gl RVAN: No.

MS EDWARDH: There was a unit
cal | ed ADMAXSHU, which was an acronym it was
Adm ni strative Maxi mum Speci al Housing Unit.

MS Gl RVAN: No.

MS EDWARDH: Di d you note any
different treatment in respect of the individuals
you dealt with who came fromthe 9th floor? Did
any of them seemto have greater liberty than
ot hers?

MS Gl RVAN: Between the people
saw on the 9th floor?

MS EDWARDH: Yes.

MS Gl RVAN: The only difference
was the fact that with M. Arar, | saw himat a

t abl e.

StenoTran



© o0 N o o A~ wWw N P

N N N N N N P B PR R R R R R R
ag A W N P O O 00 N oo 0o »dM W N - O

2136

MS EDWARDH: That's the only
di fference you could identify?

MS Gl RVAN: That's the only
difference | noted.

MS EDWARDH: And one of the
observations made -- if | can just invite you to
turn to page 112 in the first paragraph under:

"I NI TI AL COMMUNI CATI ONS
BLACKOUT AFTER SEPTEMBER 11"
| guess that just defines that
there were two units, if | can just -- just say
t hat .

But in all the institutions you
had been in, in any of the consul ar services you
had provided, would it be fair to say that the 9th
fl oor of MDC was the nost restrictive environnment
you had ever seen or as restrictive as any
environment you ever saw?

MS Gl RVAN: Yes, | have seen
anot her as restrictive at MCC.

MS EDWARDH: MCC. And when we
tal k about restrictive, fromyou're dealings with
t he persons who you saw, were you aware -- and
this is confirmed, | think, at pages 112 and 119

of the document, if you want to ook at it -- but
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were you aware that there was a 23-hour | ockdown
policy in some areas of the 9th floor, or indeed a
full | ockdown policy? 1In other words, people were
confined to their cells?

MS Gl RVAN: Yes, | would have been
aware of that, as they are in nost adm nistrative
segregations.

MS EDWARDH: And was that your
under st andi ng of how M. Arar was being treated as
wel |, or you would have no reason to believe
ot herwi se?

MS GI RVAN: | think I would have
no reason to believe otherw se.

MS EDWARDH: And when you -- one
of the things that's commented on in the report,
and | can take you, if you want to see it, and
just want to know whet her you observed this kind
of restriction, was that there were escort
policies, so when the person was being delivered
to you, they were always surrounded by a nunber of
i ndi vi dual s?

MS Gl RVAN: They were acconpani ed,
not necessarily surrounded, but they were brought
to me by --

MS EDWARDH: A group.
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MS Gl RVAN: Two or three or a
couple -- a few people, yes.

MS EDWARDH: I n sone cases they
were brought to you with three people close by and
one person with a video camera?

MS Gl RVAN: | don't renmember that
in the case of M. Arar, but | do remenber it in
one case.

MS EDWARDH: And | take it that
the fact that you may not have observed it with
M. Arar doesn't mean it wasn't happening --

MS Gl RVAN: No.

MS EDWARDH: -- you may just have
m ssed it.

MS Gl RVAN: That's correct.

MS EDWARDH: That was one of the
ways, one of the requirements for detainee
movement on the 9th floor, that there would be a
number of so-called handl ers and sonebody with a
vi deo camera? You knew that that was a general
policy, didn't you?

MS Gl RVAN: No.

MS EDWARDH: Okay. You do reflect
in your notes a clear sense that you are well

aware there is very limted access to the outside
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world if you're on the 9th floor? For exanple,
you know that there is a tight limt on the
frequency of telephone calls?

MS Gl RVAN: | know that | was

pl eased to see that M. Arar was being all owed

calls early in his time there, whereas the earlier

cases had taken much | onger to have access to
t el ephones.
MS EDWARDH: To any calls?
MS Gl RVAN: Yes.

MS EDWARDH: But as a general rule

you understood, for exanple, that social calls
were few and far between?

MS Gl RVAN: I n the case of
M. Arar, | knew that he had made a call al nost
every day fromwhen | was notified that he was
t here.

MS EDWARDH: Well, you knew he
made a | egal call

MS Gl RVAN:  And | knew he call ed
his mother-in-law and | knew he called his
brother, so I thought he was getting to make
calls.

MS EDWARDH: Let's take it --

that's two social calls.
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MS Gl RVAN: | don't know if --
yes, perhaps they were social.

MS EDWARDH: Well, one to
nmot her -- or mother-in-law --

MS Gl RVAN: Yes.

MS EDWARDH: -- and one to
brother. And indeed when that is drawn to your
attention, you point out that the one to the
mot her-in-law was essentially used to get consul ar
access.

MS Gl RVAN: | used that to point
out to themthat they should make sure that --

MS EDWARDH: Make sure not to
count that as a social call?

MS Gl RVAN: In effect it was just
a chance to say that.

MS EDWARDH: Wel I, surely,

Ms Girvan, you're not there just to irritate but
rather to advocate as well for access.

MS Gl RVAN: No, what | was doing
was -- |I'mjust saying that | didn't differentiate
bet ween what calls he was getting. |
di stingui shed that they said -- | think she said
to me, and we can | ook at the note perhaps, that

he had -- et me just think for a second.
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MS EDWARDH: We'll come to that
note nmore directly --
MS Gl RVAN: It was because | was

trying to arrange for himto be able to call his

wife.

MS EDWARDH:  Yes.

MS Gl RVAN: And she was sayi ng
that there were special rules applying to -- you
know, you had to be arranged for every call. And
then | said, well, he had had certain calls and

t hat we had recei ved approval from M Ward that he
woul d be able to call his wife. And so | was
drawi ng attention to that.

And then | said, and one of his

calls -- | hope you're not counting that call, you
know, because -- and | was using it, not to
irritate. | took advantage of it to point out to

her that we had not been notified. So that's
really my point in that case.

MS EDWARDH: And to advocate for
anot her call.

MS Gl RVAN: To make sure that he
could call his wife, yes.

MS EDWARDH: But you knew, for

exanple, that MDC -- |I'm going to suggest you
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knew -- there were in some parts of that range
l[imts on social calls that may be up to one a
mont h?

MS Gl RVAN: | didn't know t hat.

MS EDWARDH: Did you know anyt hi ng
about the limts on |l egal calls?

MS Gl RVAN: No.

MS EDWARDH: And would it surprise
you, for exanple, if |I told you that the Inspector
General found that the rule on the 9th fl oor was
t hat you got one |l egal call a week?

MS Gl RVAN: | was surprised when |
read that.

MS EDWARDH: And you read that.
And t hat was even the case if you were | ooking for
a |l awyer?

MS Gl RVAN: | was, again,
al t hough, of course, in the earlier cases, | knew
t hat they hadn't been all owed calls.

MS EDWARDH: Yes.

MS Gl RVAN:  And in M. Arar's case
| knew that he hadn't been allowed to call, as far
as | could tell, in the first few days that he was
t here.

MS EDWARDH: Yes, the first four
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days.

MS Gl RVAN: Yes.

MS EDWARDH: He had been unable to
reach anyone.

MS Gl RVAN: That's what | -- |
mean, since his first call out was -- although I
gathered it, although I don't always know -- you
know, in this report it talked about someti mes you
are allowed to try and then if you didn't get
t hrough - -

MS EDWARDH: That was it.

MS Gl RVAN: That was it, but -- so
| don't know if he tried before.

MS EDWARDH: Were you aware, as
t he I nspector notes, that there were stationary
cameras in every cell on the 9th floor?

MS Gl RVAN: No.

MS EDWARDH: When you met with
M. Arar, he canme not only acconpani ed but |
understand that a correctional officer or some
officer stood i mmedi ately outside the area that
you were interviewing M. Arar?

MS Gl RVAN: There woul d have been
per haps one or two people in that corridor.

MS EDWARDH: And that would have
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been a corridor that had -- that was open to, but

for the bars, the roomthat you were in with the

desk?

MS Gl RVAN:  Yes. | couldn't
remember -- | can't remenber if there were any
wi ndow -- or glass areas, but there was a barred

section, you know. So the table is in the m ddle
of the cell area.

MS EDWARDH: Ri ght .

MS Gl RVAN:  And he and | were
sitting in the m ddl e.

MS EDWARDH: But my point is
simply this, that there was not hing about the
arrangement whi ch guaranteed to you, in the
delivery of consul ar services, real privacy?

MS Gl RVAN: No separate walls,
yes.

MS EDWARDH: When you saw
M. Arar, he was not only brought to you in
shackl es, both hand irons and shackl es?

MS Gl RVAN: Handcuffs and feet.

MS EDWARDH: And you can't, | take
it, remenber whether he had a chain linking his
feet to his hands? He may or may not have?

MS Gl RVAN: | have seen themin
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certain cases. | can't remenber if he had them

MS EDWARDH: Certainly he was not
unshackl ed, nor were his hands taken from
handcuffs, during the interview with you; he
remai ned in restraints?

MS Gl RVAN: | believe he did.

| can't be positive because
sonmetimes they did, in these cases, release the
hands, but | can't be absolutely positive.

MS EDWARDH: |'m going to suggest
t hat you have no menmory of his having free hands
in order to conmmuni cate with you

MS Gl RVAN: He coul d hand ne,
t hough, the document, and he could have touched
me.

MS EDWARDH: Certainly you can do
t hat with handcuffs?

MS Gl RVAN: Yes.

MS EDWARDH: Now, in the report of
t he inspector, there are discussions around
al l egati ons made by detainees, both with respect
to physical and verbal abuse at the hands of the
guards? Did you read those?

MS Gl RVAN: | did read that.

MS EDWARDH: | take it you would
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be alive to the fact -- and we m ght conme back to
it inalittle nmore detail later -- that M. Arar
had told his nmother-in-law, at |east with respect
to the two days or the interview at the airport,
t hat he had been badly treated?

MS Gl RVAN: That he was not
treated well --

MS EDWARDH: Not treated well.
That sounds like "I"mnot well treated, |I'm badly
treated.”

MS Gl RVAN: He had al so confirnmed
that to me about the airport experience in person.

MS EDWARDH: And he had confirnmed
it in those words?

MS Gl RVAN: No, he told nme that he
had been insulted.

MS EDWARDH: Ri ght .

MS Gl RVAN: And that they had
been -- ny sense is vulgar, you know, rude -- and
t hat he had restrained himself and had remai ned
cal m

MS EDWARDH: Did you inquire of
himin respect of the period of tinme he had been
at the airport, or that he had been at MDC up til

you saw him about other aspects of what | m ght
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call basic treatment for a detainee? Did he
remai n, for exanple, shackled in his cell? Did
you ask himthat?

MS Gl RVAN: | didn't ask himthat.
| understood they were shackl ed when bei ng nmoved.

MS EDWARDH: Ri ght . But | take it
you woul dn't know whet her he was even shackled in
his cell?

MS Gl RVAN: | don't renmember
whet her | asked himthat. | asked hi mabout his
conditions, how he was being treated, how he was.
Was he well? Did he have --

You know, they are questions that
| ask people when | see them

MS EDWARDH: Now, it doesn't come
out in your consular visit report that you would
have conveyed to anyone in Ottawa or anyone el se
t hat a man was brought to you in shackles wearing
a bright orange junpsuit, none of the kind of
hostil e conditions of confinement are evident in
your consul ar note. MWhy is that --

MS Gl RVAN: They are definitely
reported directly to Ottawa i mmedi ately on ny
return. Whether they're wwitten down, they're

directly communi cated, and my office in Ottawa is
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famliar with the reference to the earlier two
cases and they know very well what the

circumstances are and what the retention system

is.

MS EDWARDH: So al though it's
not - -

MS Gl RVAN: That's why -- sorry.
That's why they refer -- Nancy Collins refers,

al most fromthe beginning, to the "X" case.

MS EDWARDH: Ri ght .

So | take it then your best
recollection is, because of the nature of the
confinement, you would nost probably have come
back and reported on the tel ephone to
Ms Collins --

MS Gl RVAN: Yes, to all of the
officials and to nmy own boss.

MS EDWARDH: Because those are
considered to be extrenme conditions of
confinement ?

MS Gl RVAN: Yes. Well, they are
both -- | guess they signify a very serious case
and a possible terrorist case to ne.

MS EDWARDH: Ri ght .

But fromthe perspective of
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consul ar access, on one side of the coin it
signifies a serious case, potentially a terrori st
investigation or case. On the other side it
engages anot her set of duties you have in
delivering consul ar services.

You have a duty, do you not, to
ensure that a person is detained in circunstances
where they meet m nimuminternational standards of
detenti on?

MS Gl RVAN: My duty is to make
sure that Canadi ans are being treated as ot her
Americans are or, you know, they're not being
treated differently because they're Canadi ans.

MS EDWARDH: Yes.

MS Gl RVAN: That's true.

MS EDWARDH: That's the first part
of it. And don't you also have a duty to ensure
that the detention of the person does not fal
bel ow i nternati onal m ni mum st andards for
det ai nees?

MS GI RVAN: | think that m ght be
a general rule. |1 can only judge it what I"'mtold
by the person.

MS EDWARDH: Ri ght . But that's

part of your job in delivering consul ar services,
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is to look at that process. How is this person
bei ng treated?

MS Gl RVAN: Yes, how they're being
treated.

MS EDWARDH: Now, one of the
observations made by the Inspector General about
endem c problems on the 9th floor is persons on
the 9th floor are not being given appropriate
hygi ene supplies. Did you note that observation
inatimely way?

Well, he says that at page 155 in
the report, and if you want to take a | ook, that
some of the individuals -- it's at the very
bottom Take a | ook at his concl usion.

MS Gl RVAN: MM hmm

MS EDWARDH: One of the conmplaints
is that two of the group of 11 detainees were not
ever given towels or soap for the first nonth.

Ot hers stated they were deprived of hygiene itens.

So it was a problem

MS Gl RVAN: MM hmm

MS EDWARDH: That was al so the
case with M. Arar. It wasn't because he didn't
have any nmoney to buy at the comm ssary, he was

supposed to be issued basic hygiene itens, |like a
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t oot hbrush and t oot hpaste.

MS Gl RVAN: That's right. That's
why | raised that with the warden i mmedi ately the
foll owi ng day.

MS EDWARDH: And when you raised
it, he's been in custody for --

MS Gl RVAN: Four days?

MS EDWARDH: Well, fromthe 26th
to the 3rd, without a toothbrush or toothpaste.

MS Gl RVAN: That's correct.

MS EDWARDH: Now, there's another
interesting thing you do. You ask the warden to
pl ease give M. Arar the rules of the 9th fl oor,
and | take it you were aware there was a handbook
t hat was given to inmates on the 9th fl oor, or
det ai nees on the 9th floor?

MS Gl RVAN: | was aware -- there
is generally a handbook in nost institutions, but
M. Arar personally told nme that he was | earning
the rules as he bunped into them and therefore he
didn't have any way of knowi ng what was com ng up.
He was having to |l earn each thing as he went
along. And so | asked that he be given the rules,
and that's when the warden's assistant said she

woul d make sure he got the handbook.
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MS EDWARDH: Ri ght .

MS GIRVAN: So | didn't really
t hi nk of a handbook, but at |east | thought of the
rul es.

MS EDWARDH: A coupl e of pages, or
what ever it was.

And would it surprise you to | earn
t hat one of the conclusions of the Inspector was
that while the detainees were supposed to be given
t hat handbook upon entrance into the facility,

i ndeed while they may have got it, it was pronptly
removed because it was viewed as a security
probl em

MS Gl RVAN: | woul d be surprised,
of course, it doesn't seemto be a security
probl em

MS EDWARDH: No. And that's
di scussed, M. Comm ssioner, at page 162.

So | just want to then review a
coupl e of observati ons.

Basically, you knew about the
condi tions of confinement at MDC 9th fl oor before
M. Arar ever wal ked into your life?

MS Gl RVAN: | didn't know what's

in this report.
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MS EDWARDH: But you knew many of
t he features?

MS Gl RVAN: | knew t he ones we've
di scussed.

MS EDWARDH: Right. And so your
dealings with the 9th floor were principally based
on M. Y and M. X. Was there a third person,
anot her Canadi an, as well?

MS Gl RVAN: On that floor --

MS EDWARDH: Yes.

MS Gl RVAN: -- at that time?

MS EDWARDH: No, in that, well, |

guess, 12 nmonths post 9/11?

MS GI RVAN: | can't renmember. |
have another -- | had another person in another
prison in another -- in a secure zone as well.

MS EDWARDH: That's MCC?

MS Gl RVAN:  Yes.

MS EDWARDH: That's the same kind
of facility in New Jersey?

MS Gl RVAN: No - -

MS EDWARDH:  No, |'m sorry.

MS GIRVAN: -- it's not in New
Jersey, it's in New York City, in Manhattan, and

it is another -- a terrorist suspect.
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MS EDWARDH: And are the
conditions of confinement with respect to that
person, were they the same as what you saw on the
9th floor?

MS Gl RVAN: They do not wear
orange junmp suits, but they are simlarly
restricted to 23 hours in their cells with one
hour for exercise.

MS EDWARDH: And they're shackl ed
when t hey | eave their cells, et cetera, et cetera.

MS Gl RVAN: Correct, and visits
are, in fact, no contact through a cell wall.

MS EDWARDH: Now, there is a
di scussi on which you may have | ooked at in this
report about obtaining consul ar access.

MS Gl RVAN: Yes, | did.

MS EDWARDH: Did you note that
di scussi on?

MS Gl RVAN: Yes, | did.

MS EDWARDH: And at | east the
| nspector General fromthe Department of Justice
concludes at page 141, at the top of 141, that the
I NS regul ations -- do you see that?

MS Gl RVAN: MM hmm

MS EDWARDH
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"...specifically provide that
an alien detained by the INS
"shall be notified that he or
she may communi cate with the
consul ar or diplomatic
officers of the country of
his or her nationality in the
United States.™
And t he aut hor concl udes:
"Therefore, the I NS was
responsi ble for inform ng
September 11 det ai nees of
their rights to contact their
consul ar representatives,
even for those detai nees who
were first held at BOP..."
That's Bureau of Prisons.
"“...facilities |like the MDC."
And they tal k about the form and
t hen the observation that in the MDC files, a very
smal |l or 25 percent of the detainees had the form
Now, | take it that it is fair to
say, that if this is correct that INS has the duty
under its regul ations, we know that INS did inform

M. Arar -- at | east we believe that to be the
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case?

MS Gl RVAN: That he did inform--

MS EDWARDH: M. Arar that he had
a right of consul ar access.

MS Gl RVAN: They asked him |
believe, if he wanted consul ar access when he was
at the airport.

MS EDWARDH: And he said yes and
he signed --

MS Gl RVAN: That's correct.

MS EDWARDH: -- aform

MS Gl RVAN: That's correct.
That's what | was told.

MS EDWARDH: Yes. We have no
reason to think that that's not the case.

We al so, | think, know that the
corresponding duty to facilitate communication
with consular officials -- you never heard
anything fromINS at all that M. Arar wi shed to
speak to you?

MS Gl RVAN: That's correct.

MS EDWARDH: Would it be fair for
t he comm ssioner to conclude that, in general,
your observation with respect to the detainees you

saw, that it would be fair to say that MDC and I NS
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failed to discharge their duties under the Vienna
Convention by notifying consul ar officials?

MS GIRVAN: |I'ma little
uncont ortabl e speaking to the United States duty
under the Convention because of just the time
limts.

| think that becomes a | egal
guestion. | think maybe you have to ask the | egal
peopl e whet her they failed.

MS EDWARDH: Certainly, even
t hough some of the detainees you dealt with were
t here weeks and nonths, the information about
their detention never came from | NS?

MS Gl RVAN: That's correct.

MS EDWARDH: Now, | want to deal
with the index of concern and suspicion that you
must have had. You realize -- and if you want to
| ook at the specific documents, we can go there --
you realize on October 1 that M. Arar is detained
in MDC?

MS Gl RVAN: Correct.

MS EDWARDH: And so you, as the
consul ar representative, make a phone call to I NS
JFK to inquire if he was detained?

Take a | ook at tab 3.
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MS Gl RVAN: | need the docunents,
pl ease.

MS EDWARDH: Oh, |'m sorry.
Forgive me. W thought you would have menori zed
themall by now.

--- Laughter / Rires

MS Gl RVAN: Which tab are we at?

MS EDWARDH: Tab 3. And it's
actually your coll eague, Madame LeFl och, and
assume you would be alive to this -- I'msorry,
this is Septenber 30.

MS Gl RVAN: | don't yet know t hat
M. Arar is at MDC.

MS EDWARDH: Okay.

MS Gl RVAN: | don't actually know
t hat he's arrested.

MS EDWARDH: Right. So you |eave
your call with JFK INS. M purpose in asking the
guestion, is this an office or entity that you
have dealt with frequently?

MS Gl RVAN: 1've dealt with them
on ot her occasions, yes.

MS EDWARDH: | take it, as |
recall your evidence yesterday, in placing that

call | take it you were very confortable in the
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expectation it would be returned?

MS Gl RVAN: Yes.

MS EDWARDH: You assunmed it would
be?

MS Gl RVAN: Yes. We m ght
someti mes have to call twice. They're a very busy
of fice.

MS EDWARDH: Of course.

MS Gl RVAN: But they would
normal |y get back to us at sonme point.

MS EDWARDH: Now, did INS JFK ever
return your call?

MS Gl RVAN: They didn't return our
call that day, and the follow ng day, two calls
t hat day, | believe. And the follow ng day, of
course, late in the morning, one of the other INS
officials undertakes to make the third call to get
the information.

MS EDWARDH: | want to take it one
step at a time. The other INS official is not out
of JFK.

MS Gl RVAN: The one who calls JFK,
t hough, he calls JFK and gets the information from
JFK.

MS EDWARDH: Okay. Help me follow

StenoTran



© o0 N o o A~ wWw N P

N N N N N N P B R R R R R R R
ag A W N P O O 00 N oo 0o »d W N -, O

2160

t hrough with that.

MS Gl RVAN: Sure.

MS EDWARDH: I n tab 3 you have the
call by someone in your office asking if he had
been det ai ned?

MS Gl RVAN: That's right.

MS EDWARDH: And then, if we go
over --

MS Gl RVAN: She | eaves a detailed
message at that time.

MS EDWARDH: Yes?

MS Gl RVAN:  And | understand she
also tried again later in the day, but couldn't
get anyone then.

MS EDWARDH: And there's no record
of that second call?

MS Gl RVAN: No, not in writing,
no.

MS EDWARDH: How woul d -- | nmean,
it's along time since then. How would you be in
a position to recall that two tel ephone calls were
made t hat day?

MS Gl RVAN: At the tinme, we
di scussed -- | discussed this with my assi stant,

some point afterwards, and she remembered calling
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again later in the day and not getting anyone
t here either.

MS EDWARDH: All right. So to the
best of your recollection, two calls are made.
And then we go over to October 1

MS Gl RVAN: Ri ght.

MS EDWARDH: And now there is a
call at 9:30, it's tab 4, at 9:30 in the norning,
and you do have information fromthe famly that
M. Arar says he's at MDC.

MS Gl RVAN: Sorry, where does it
say 9:30 in the norning?

MR. BAXTER: Which tab is that,
pl ease?

MS EDWARDH: Tab 4.

MS Gl RVAN: Where does it say 9: 30
in the morning?

MR. BAXTER: That's at Tunis.

MS EDWARDH: |I'msorry. |I'm
reading this incorrectly. Everybody has an
advant age. They've --

| f you | ook at tab 4, when would
you have gotten this document?

MS Gl RVAN:  4:04 is four in the

nmorni ng, so that's when that nmessage woul d have

StenoTran



© o0 N o o A~ wWw N P

N N N N N N P B R R R R R R R
ag A W N P O O 00 N oo 0o »dM W N - O

2162

been put into CAMANT and | woul d have cone in
| ater.
MS EDWARDH: Are you | ooking at
CAMANT note number 8?
MS Gl RVAN:  No, |I'm | ooking at
CAMANT not e nunmber 4 at tab 4.
MS EDWARDH: If you | ook at tab 8?
MS Gl RVAN: Tab 8? |I'm |l ooking at

note 8.

3

EDWARDH: And what tab --
Gl RVAN: That's at 9: 31.

3

MS EDWARDH: 9:31. So this would
be 9:31 your time in New York?

MS Gl RVAN: Yes. Actually the
time is in Otawa, but it's the same time in New
Yor k.

--- Laughter / Rires

MS Gl RVAN: Just so you know.

MS EDWARDH: So on October the 1
at 9:31, you receive informati on, correct, that
M. Arar says he's in MDC. 1|s that fair?

MS Gl RVAN: Or sometinme very
shortly thereafter, because when | read it --

MS EDWARDH: Of course.

MS Gl RVAN: Yes.
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MS EDWARDH: Now - -

MS Gl RVAN: | take action fairly
qui ckly, so we nmust have read it within the 20
m nut es.

MS EDWARDH: Okay.

And am | correct that that tine,
on all of the CAMANT notes, there's always a date
and then there is a 24-hour clock time, is that
al ways Ottawa time?

MS Gl RVAN: Yes, it is.

MS EDWARDH: All right. Then if
we go to tab 9, and now we're dealing with the
same day, and we're just a few m nutes |ater.
Someone has made a confirmation that M. Arar is
at MDC - -

MS Gl RVAN: That's correct.

MS EDWARDH: And given you the
i nmat e nunber and says they are working on finding
out what the charges are?

MS Gl RVAN: That's ny col | eague,
Ms LeFl och, yes.

MS EDWARDH: Who i s CPO?

MS Gl RVAN: She's the consul ar
programofficer. She is ny nunmber 2.

MS EDWARDH: So she woul d have got
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this informati on from MDC?

MS Gl RVAN: | believe she got it
from MDC by calling MDC, but there is another -- |
think that's the case, she had called MDC, you
know, and asked themfor it. There is also --
there is a website you can check as well, but |
believe she just called MDC.

MS EDWARDH: Certainly, it's ny
under st anding that the website that m ght be a
| ocater for federal detainees never included
anybody that was on the 9th floor.

MS Gl RVAN: That's correct. That
was certainly in the past. | don't know whet her
after this report whether things were changed.

MS EDWARDH: Wel |, this report
comes out in 2003.

MS Gl RVAN: Yes, but it refers

MS EDWARDH: The investigation is
t he year before, but the final recomendations in
the report --

MS Gl RVAN: | see. So you're
t hi nki ng they m ght not have changed things in the
meanti me?

MS EDWARDH: Di d you have any
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reason to believe that there was an easily
| ocat abl e conputerized i ndex that you coul d access
for maxi mum security facilities that carry --

MS Gl RVAN: We often checked, just
in case, and often they weren't up to date even on
aver age cases.

MS EDWARDH: But your experience
was, was it not, that 9th floor inmates weren't
included in that list?

MS Gl RVAN: To tell you the truth,
| don't think we used the list in the first cases
anyway, we went straight to -- when we found out
about them they were at MDC al ready.

MS EDWARDH: All right.

MS Gl RVAN: So | didn't have that
experience.

MS EDWARDH: So we're now at, if |
can just ask you to turn over --

MS Gl RVAN: Turn over?

MS EDWARDH: YeS, to tab 10.

MS Gl RVAN: Tab 10.

MS EDWARDH: This is the document
t hat captures the anxieties around M. Arar's
br ot her phoning you?

MS Gl RVAN: He didn't phoned ne.
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MS EDWARDH: |'m sorry, phoning
sonmebody - -

MS Gl RVAN:  Phoni ng Nancy Col |lins
in Otawa --

MS EDWARDH: Ri ght .

MS Gl RVAN: -- the desk officer.

MS EDWARDH: And she promptly
gives you the information. So we're just at noon
now, correct, 12:17?

MS Gl RVAN: | said he called this
nmor ni ng so. ..

MS EDWARDH: Yes, but when it says
12: 17, isn't that the time that this would be
entered into --

MS GIRVAN: It's when it's
entered. It doesn't nmean when it took place, the
cal | .

MS EDWARDH: No, of course. He
calls in the norning, it's entered, and in real
time it's sitting on your desk.

MS Gl RVAN: Yes.

MS EDWARDH: So at 12:17 you know,
or someone in your office would know, or
reasonably thereafter you would know, that there

is a concern that M. Arar will be deported to
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Syria?

MS Gl RVAN: | would say that at
some point -- | just have to point out to you that
CAMANT is not |ike SIGNET. It doesn't beep at you
or tell you that there's any message.

So | know that in that day, not
only is it the Monday -- | think it's the Monday,
isn't it? No, it's the Tuesday now. We're the
Tuesday? Yes.

MS EDWARDH: Yes.

MS Gl RVAN:  So in the morning,
just so you know the process, | open in the
morning and | read the notes.

MS EDWARDH: Ri ght .

MS Gl RVAN:  And then, unless | get
a phone call, I may not go back in and | ook for
new messages. So | can't be sure of when I read
it, but at sonme point after it was put in, | read
it.

MS EDWARDH: Now, up to this time
there's nothing to suggest that M. Arar is
char ged.

MS Gl RVAN: He's just -- he's at
t he MDC.

MS EDWARDH: And the ot her piece
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of information you have is that his brother is
pani cky about deportation to Syria?

MS Gl RVAN:  Well, now |l get this
i nformation.

MS EDWARDH: Yes.

MS Gl RVAN: Yes.

MS EDWARDH: So you then, if you
gotoalittle later in the afternoon, which is
tab 11, take a number of steps between kind of
13: 00 and 16: 47, and there are two things | just
want to review with you, because you've been
t hrough this.

You, or someone on your behal f,
contacts I NS New Jersey?

MS Gl RVAN: Yes.

MS EDWARDH: And you're told
there's no INS file?

MS Gl RVAN: That's correct.

MS EDWARDH: Which | ogically would

mean this is not a deportation case?

MS Gl RVAN: Yes.

MS EDWARDH: He doesn't say this
person is recorded on the conmputer as being
charged crimnally; that isn't said to you?

MS Gl RVAN: No, they have no INS
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file on him

MS EDWARDH: Right. And then you
are told that there are no deportation cases at
MDC by this same person?

MS Gl RVAN: Yes.

MS EDWARDH: And you know that's
wWr ong.

MS Gl RVAN: How do | know that's
wrong?

MS EDWARDH: Wel |, | ook at your
experience with M. X and, M. Y.

MS Gl RVAN: But they weren't
deportati on cases as such. They were being
investigated for terrorismby the FBI.

MS EDWARDH: Ri ght . But t hey
weren't charged crimnally in all cases. They
wer e peopl e who had been picked up by I NS and were
| angui shing in a federal prison while they were
investigated by the FBI?

MS Gl RVAN: That's correct. They
wer e not deportation cases.

MS EDWARDH: And t hen what
happened to them when the FBI was finished with
t hen?

MS Gl RVAN: One of them was
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charged --

MS EDWARDH: Yes.

MS Gl RVAN:  -- well, | don't know
if I should be going into too many details of
t hose cases, but --

MS EDWARDH: Leave aside the
person that was charged. The others were
deported, right?

MS Gl RVAN:  |'monly thinking of
the two. U timately they were deported to Canada.

MS EDWARDH: We're going to cone
more specifically to those cases but one of them
was not charged, simply held, investigated, and
t hrown across the border?

MS Gl RVAN: He was handed over to
the NS and noved to a deportation centre and then
deported to Canada, that's correct.

MS EDWARDH: Yes.

But there were no charges in the
ordi nary sense?

MS Gl RVAN: | think they were
considered, but | think in the end he was just
deported.

MS EDWARDH: Yes. So you know

that at | east the assertion that there are no
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deportation cases at MDCisn't quite correct --

MS Gl RVAN: | don't actually know
that. You see, deportation, for exanple, in the
case of at the airport, those are people who are
bei ng sort of sent away. That's one group.

MS EDWARDH: Yes.

MS GI RVAN: So | don't -- | never
t hought of "X" and "Y" as deportation cases, |
t hought of them as arrested under suspicion of
terrorismand nobody led ne to believe that they
were, in fact, being held by INS at the tinme.

MS EDWARDH: Well, we can put it
this way: there are a | ot of deportation cases
t hat are dealt with not at the airport?

MS Gl RVAN: Per haps -- yes.

MS EDWARDH: Okay.

MS Gl RVAN: Of course, after
t hey' ve done their sentences, they are all --

MS EDWARDH: No, | eave aside
sentences. Leave aside crimmnal or civil trials.

There are people who enter the
country who are not arrested and detai ned at the
airport who subsequently conme into difficulty with
| mm gration.

MS Gl RVAN: Correct.
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MS EDWARDH: Are put through the
i mm gration process and deported?

MS Gl RVAN: Correct.

MS EDWARDH: Ri ght .

MS Gl RVAN: They're usually
charged with an imm gration violation.

MS EDWARDH: Yes, an imm gration
vi ol ati on.

MS Gl RVAN: So there is a charge.

MS EDWARDH: Yes, and we'll cone
to charges in a moment.

MS Gl RVAN: Okay.

MS EDWARDH: Because you were told
that Mr. Arar was facing an imm gration violation.

MS Gl RVAN: That's correct.

But | think the point that they
made when they told me that it was not a
deportation -- a place for deportation files is
that there are specific places that INS uses for
deportation cases and this man was not there in
any of the deportation prisons or parts of
prisons.

MS EDWARDH: We al so know t hat
none of those other institutions are maxi mum

security.
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MS Gl RVAN: Or have a maxi mum
security area? | don't actually know that, but --

MS EDWARDH: I n any event, to say
that there are no deportation cases at MDS - -

MS Gl RVAN: MDC.

MS EDWARDH: -- MDC, sorry, does
not accord with the reality of somebody being
det ai ned, investigated, and deported when there
are no crimnal charges ever |aid because they
really are nothing more than I NS deportation
cases?

MS Gl RVAN: What they told me was
correct, that MDC is not a deportation prison or
where they use -- where the INS uses for
deportation cases --

MS EDWARDH: All right.

MS Gl RVAN: As far as | know, it's
correct.

MS EDWARDH: Okay. So now you

have two pieces of information fromINS, is that

correct?

MS Gl RVAN:  Which two pieces?

MS EDWARDH: |'m sorry. One piece
of information fromINS. |INS JFK has not returned
your call --
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MS Gl RVAN: MM hmm

MS EDWARDH: -- and I NS New
Jersey has given you this other snippet of
information, which is really that there are no
deportation cases at MDC and there's no
deportation file. That's what you've got from
t hen?

MS Gl RVAN: Yes. MWhich one are we
| ooking at, by the way?

MS EDWARDH: Tab 11

MS Gl RVAN: Tab 11. Thanks. Yes,
we have contacted -- because we are concerned when
t he brother -- when we read the message fromthe
brot her saying that they're concerned, that
they're worried about deportation, first of all, |
woul d make the point that everyone who's a dual
citizen probably worries about deportation --

MS EDWARDH: We're going to cone
to that.

MS Gl RVAN: But we then -- the
reason | want to mention that is that's why |
then -- we then call INS and we call also the
Public Relations. So we actually try to make the
two calls to find out if he is in fact subject to

a deportation --
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MS EDWARDH: Let's tal k about the
second call to INS Public Affairs.

MS Gl RVAN: MM hmm

MS EDWARDH: You've phrased it
quite gently, but | take it the real message you
were getting is, "We will not discuss this case
with you"?

MS Gl RVAN: This is when the --
just show me the part and I'Ill just remember.
It's when we speak to the Public Affairs Office?

MS EDWARDH: Yes.

MS Gl RVAN: And was again told
t here was no one there to discuss the case --

MS EDWARDH: Yes.

MS Gl RVAN: -- which meant that
they said didn't know about it --

MS EDWARDH: Yes. ' m
interpreting what you said, but | gathered

yesterday you were really saying that they were

telling you: "We're not discussing this case with
anyone."

MS GIRVAN: | think, in the first
call, | don't think they know. | just think they

just don't know anything about it.

MS EDWARDH: And the second?
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MS Gl RVAN: Then | ask -- | say to
Li siane, ask to speak to the superior officer,
because, you know, these deportation officers,

t hey are just kind of doing their files and they
have | ots and lots of cases. So | said ask to
speak to the superior officer, and then we speak
to the officer, who actually is very hel pful and
says that he wll

So it's not that they're refusing
totalk to us, they don't have the information.

He says he will undertake to call JFK, and to see
if he can find out anything to tell us and he wil
call us back within 15 m nutes.

MS EDWARDH: Well, let me just
stop you, because it's obvious who the officer is
in later notes, and I'"mgoing to call him
| nspector "A", correct?

MS Gl RVAN: | need to know -- |I'm
very careful about mentioning the nanmes of these
peopl e because | have a replacenment consul in New
York who deals with detai ned Canadi ans, so you can
do that, but I will just keep on referring to him
as the officer, if | my?

MS EDWARDH: All right. But

| nspector "A" is not anyone other than -- he hol ds
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an executive liaison position with INS. He's on
t he ground, senior INS person?

MS Gl RVAN: | don't know if he's
t he absol ute senior, but he's a superior officer
to the first one | spoke to.

MS EDWARDH: Not just in Public
Affairs. He's an on-the-ground operational
officer, correct?

MS Gl RVAN: | don't know.

MS EDWARDH: I n any event --

MS Gl RVAN: But | would assune
that he's an INS officer. Of course.

MS EDWARDH: Okay. So he tells
you that he will get back to you and he, by no

stretch of the imagination, gives you the

i mpression that there is no INSfile. He's an INS

officer saying the case is so serious that you've
got to take it to the highest |evel, correct?

MS Gl RVAN: That's correct.

MS EDWARDH: Nothing in that tells

you anything other than there is probably an I NS
file, correct?

MS Gl RVAN: No.

MS EDWARDH: Wel |, an I NS

i nspector doesn't log into the FBI conmputer, does
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he, or do you know that?

MS Gl RVAN: | don't know,
actually. But | would assume that it means that
he's been arrested and that there's a very serious
case. | have no idea who he's been arrested by.

MS EDWARDH: Certainly the I NS
i nspector does not tell you this person is facing
crimnal charges?

MS Gl RVAN: No. He doesn't tel
me what the charges are.

MS EDWARDH: He doesn't tell you

whet her there are any charges. "Charges" in the
sense that a person will be called into a
courtroomand will have to defend thenselves or be

sentenced. He doesn't say that at all?

MS Gl RVAN: He doesn't give me any
details except that it's a serious case.

MR. DAVID: Yes. And -- so that's
fair enough. You have no details except you now
know that INS is telling you there's a serious
case?

MS Gl RVAN: Correct.

MS EDWARDH: So the person who
said there is no INSfile is clearly wrong?

MS Gl RVAN: No. "' msorry, but
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don't see that.

MS EDWARDH: All right. Wy don't
you see that?

MS Gl RVAN: Because | am aware
t hat when you speak to the airport, the airport
knows what ever has gone on with the case.

If he was at the airport and was
arrested and was taken to MDC, then presumably the
ai rport know what happened to him

| don't know what happened to him
And | am being told that there is no INS file and
that he's not in a deportation centre.

What |'m now being told is that
this officer has |earned -- and | don't know t hat
he learned it at JFK. He has |learned that this is
a very serious case, and that's all | know. |
don't speculate as to what it means.

MS EDWARDH: All right. But you
do know that the person speaking is a senior INS
officer?

MS Gl RVAN: | know he's a superior
at that office.

MS EDWARDH: Yes.

MS Gl RVAN: Correct. | don't know

how senior he is, I'msorry.
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MS EDWARDH: The information that
seni or I NS person gives is that you should take
the matter to its highest |evel and have the
ambassador talk to the Department of Justice;
correct?

MS Gl RVAN: Yes.

MS EDWARDH: You woul d have
appreci ated, unless this was fanciful advice, that
this was not the kind of advice given in
circunstances where one was facing serious
crimnal charges. The ambassador would have no
role.

MS G RVAN: | would make no such
assunption.

MS EDWARDH: You woul d make no
such assunmpti on?

MS Gl RVAN: |'ve never had anyone
tell me you should have the anmbassador call the
Department of Justice, and we are tal king about
t he Departnment of Justice.

MS EDWARDH: Yes.

MS Gl RVAN: Therefore, it could be
any charge under the Department of Justice. |
don't think of what the charge is. | really don't

know - -
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MS EDWARDH: Rather than -- |I'm
sorry.

MS Gl RVAN: | don't know.

MS EDWARDH: You don't know what's
going on, is your answer?

MS Gl RVAN: Exactly.

MS EDWARDH: So you don't take
this person literally at all because you woul d
never have thought of contacting the anbassador
and i nform ng hin?

MS Gl RVAN: [It's not a question of
whet her | woul d have thought of it. It's just
that's not the way | report. So | would report to
my boss and | would report to Ottawa.

MS EDWARDH: And it's clear you
didn't report with the recommendation that this
course of action be pursued?

MS Gl RVAN: Why is that clear?

MS EDWARDH: You may have told
about the conversation but you describe the
meani ng you attached to it, Ms G rvan, by saying
you knew it was big, you knew it was national, so
you called Nancy Collins. But there's nothing in
your CAMANT note that says we strongly urge you to

follow this course of action.
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MS GI RVAN: | called Ottawa and
did not discuss it with Nancy Collins, | discussed
it with Helen Harris, who was the Director for
Emergency Services. |, in fact, called the nost
i mportant person in the department for consul ar
affairs. | called M. Pardy.

| tried Nancy. | don't think -- |
didn't reach her, but that's not on record. And
then | called M. Pardy because he is the person
that you go to with an urgent case --

MS EDWARDH: Was M. Pardy there?

MS Gl RVAN: | don't have to make a
recommendation to M. Pardy or Ms Harris.

No. M. Pardy was away.

MS EDWARDH: Yes. He is not in
the city of Ottawa at that tinme.

MS Gl RVAN:  |'m not sure, but he's
not in his office, and I'"mreferred to Hel en
Harris who is the director of emergency services.
When | speak to the director of emergency
services, | tell her exactly what has happened and
| listen to her for her advice. She is the
director in Ottawa, and we di scuss what m ght
happen.

MS EDWARDH: | take it that it's
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fair to say, in reading these CAMANT notes, no one
di scusses followi ng the advice of |Inspector
officer?

MS Gl RVAN: We di scussed Hel en
Harris would contact Washington. So | don't know
whet her -- how -- you know, who she spoke to in
Washi ngt on, but she woul d be checking into the
case and she woul d be | ooking at talking to
Washi ngton and we woul d all discuss together in
t he nmorni ng.

MS EDWARDH: You will agree with
me, though, there is nothing in these notes -- and
you have themin front of you and we have revi ewed
t hese first few days in detail -- that constitutes
a recommendation that the proposed course of
action urged by INS, the senior INS officer, is in
fact undertaken?

MS Gl RVAN: The actual action as
suggested - -

MS EDWARDH: Yes.

MS Gl RVAN: | would think --
haven't seen that. What they would do is
consider -- you see, we are a departnment who deal
with problematic cases all the time. Helen Harris

is a director used to dealing with very serious
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cases. She | ooks at what her options are, not
necessarily exactly what the person has said but
how we will take care of it.

So, for example, she discusses the
possibility that we may not get information from
MDC and that we may not |earn, and therefore we
shoul d be perhaps considering a diplomtic note.

That is the proper means of going
to the Departnment of State, in fact, not
necessarily Justice. |If we want to go to the top,
that's the way we have to go. She knows t hat.

And she is going to discuss it
wi t h Washi ngt on because our consul ar office in
Washi ngton woul d know more of the | ower |evel
because, remember, it's a sort of fundanmental rule
that we try to nmake the connections at the | ower
| evel s when we can and raise themto the higher
levels if we can't.

So I think that she is | ooking at
all the options. But you m ght want to speak to
M. Pardy on what happened --

MS EDWARDH: We will have the
opportunity to do so.

MS Gl RVAN: Yes.

MS EDWARDH: But my point is the
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same. There is certainly nothing in any of the
di scussi ons noted back and forth between any of
the parties that there was any serious
consi deration given to having the ambassador
contact the Department of Justice?

MS Gl RVAN: Yes, it wouldn't
normal |y be the proper course.

MS EDWARDH: | see. And at the
end of this day, what is preoccupying you and

Ms Collins and Ms Harris, as | read these notes,

is a very real concern about what are the charges?

MS Gl RVAN: That's correct.

MS EDWARDH: And you make a pl an
to fax MDC that evening and ask what are the
charges. And you do that.

MS Gl RVAN: |'ve actually
al ready -- yes, we have talked to themon the
phone and sent a fax, you are correct.

MS EDWARDH: And we see your f ax.

Of course, inreality at this

point, you don't know whether there are any

charges?

MS Gl RVAN: No, though
generally -- that's right. It can take time for
char ges.
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MS EDWARDH: You don't know t hat
t hey exi st.

MS Gl RVAN: Except that, yes, they
have told us on the phone that they won't tell us
the charges without a faxed request. So there is
an assunption that there may be charges.

MS EDWARDH: You have to ask.

MS Gl RVAN: You have to write.

MS EDWARDH: You have to write.
And you do that.

And t he next nmorning you get some
information. |s that fair enough?

MS Gl RVAN: Yes. Next morning
the -- Mss Ward call ed ne back.

MS EDWARDH: Tab 16.

MS Gl RVAN: Tab 167?

MS EDWARDH: That m ght refresh
your menory.

MS Gl RVAN: She calls me back as a
result of the fax.

MS EDWARDH: And you are told that
it is a mtter in respect of immgration
vi ol ati ons?

MS Gl RVAN: Yes.

MS EDWARDH: That may or may not
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be a matter that is a subject of a charge, where
you have a trial?

MS Gl RVAN: He is being held for
an imm gration violation. That's what | know.

MS EDWARDH: Right. You don't
know whet her there are any charges?

MS Gl RVAN: No.

MS EDWARDH: And as best | can
determ ne, no one fromINS, no one from VMDC ever
talks to you or tells you about charges?

MS Gl RVAN: You are tal king on the
1st ?

MS EDWARDH: Between then and
M. Arar's deportation to Syri a.

MS Gl RVAN:  Wel |, when | saw
M. Arar.

MS EDWARDH: |'m being specific.
| know he did, or he told you sonet hing.

No one from MDC, no one from I NS
ever told you M. Arar faced charges.

MS Gl RVAN: | consider this to be
a charge, an imm gration violation. There's a
charge in that she is not giving me any nore
details. She says you'll get the same run-around.

"' massum ng they are using it as a bit of a
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cover.

MS EDWARDH: A cover. Because you
know from your experience that some inm gration
violations can lead to indictments and full trials
in the United States and others are dealt with in
an entirely different process. You can be in
m nor non-conpliance in an immgration matter and
end up deported but not be charged in the U. S. A
You can outstay your visa.

MS Gl RVAN: And you get charged
with illegal -- with overstaying your visa.

MS EDWARDH: You can be processed
by indictment, under a real charge, or you can
simply be put into an imm gration hearing process
and be determ ned to have outstayed your visa and
be deported?

MS Gl RVAN: | actually haven't had
any experience with those cases, but that may be
true.

MS EDWARDH: At this time, the
concept of an imm gration violation, you'll agree
with me, is very vague?

We are tal king about tab 16 --

MS Gl RVAN: Yes.

MS EDWARDH: Oct ober 2nd, and
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Ms Ward's conmuni cation to you, where she won't
tell you anything but this vague description.

MS GI RVAN: It leads to ny
guestion bel ow and that's when | decide that he is
a terrorist suspect.

MS EDWARDH: Ri ght .

MS Gl RVAN: Because of the way she
talks to ne.

MS EDWARDH: But you are not told
by her that he is charged?

MS Gl RVAN: No.

MS EDWARDH: You believe he may
be -- you are very suspicious that he may be under
investigation in respect of terrorist matters?

MS Gl RVAN: That's why | ask her:
s he in the special unit?

MS EDWARDH: Yes, of course.

MS Gl RVAN: Exactly.

MS EDWARDH: When you see M. Arar
and he gives you a document -- we can find it, if
you want -- you are actually in the position to be
at the table with him He can hand you the
document, and you have enough pieces of paper to
be able to carefully wite down the factual

i ssues.
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MS Gl RVAN: Yes.

MS EDWARDH: And you do that.

MS Gl RVAN: Yes.

MS EDWARDH: And you read the
docunment .

MS Gl RVAN: | write it.

MS EDWARDH: You read it and write

MS Gl RVAN: That's right.
MR. BAXTER: It's at tab 31 for
t he witness' assistance.

MS EDWARDH: Feel free to | ook at

MS Gl RVAN: | would like to.

MS EDWARDH: And you will agree
with me that there is nothing in what you have
written that indicates M. Arar is facing charges.
It is classically a statement of inadm ssibility
to the United States under some unknown provision
of the statute because you don't understand the
reference. Fair enough?

MS Gl RVAN: Yes, |'ve never
actually seen a document |like this before, so |I'm
| ooking at it. And I will tell you exactly what

t hought, and that is that they are accusi ng hi m of
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being a member of al -Qaeda, and that's what is the
most striking element of the document that | note.

MS EDWARDH: You have seen
instruments charging people; correct?
| ndi ct ment s?

MS Gl RVAN: Not often, no.

MS EDWARDH: Ever ?

MS Gl RVAN: Not in the United
States. The |awyer usually sees that.

MS EDWARDH: So | just want to
confirmwi th you. You will agree with me, in
readi ng what you have written, you have a cl ear
statement that he is alleged to be i nadm ssi bl e
under the I nm gration Act?

MS Gl RVAN: MM hmm

MS EDWARDH: There is nothing in
t hat document that tells you he's charged.

MS GI RVAN: W th a crim nal
of fence?

MS EDWARDH: W th a crim nal or
quasi -crimnal offence. He is alleged to be
i nadm ssi bl e.

MS Gl RVAN: Yes. M suggestion,
because | haven't actually encountered this

before, when | read it | think that it is a crinme
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to be a menber of al-Qaeda.

MS EDWARDH: But that's not what
it alleges. It says the factual allegations of
inadm ssibility.

MS GI RVAN: It says it is alleged
t hat he's a member of al - Qaeda.

MS EDWARDH: But he's alleged to
be i nadm ssi bl e.

MS Gl RVAN: That was | ess striking
to me than the rest; but, yes.

MS EDWARDH: And he is
i nadm ssi bl e under a provision of the Inmgration
Act ?

MS Gl RVAN: Correct.

MS EDWARDH: And whil e you may
have | eapt to the conclusion he was charged, you
will agree with me there's nothing in this
document that says: "You are charged that on or
about such-and-such a day you were a nmember of
al - Qaeda. "

MS Gl RVAN: | would just say that
it's not that | |leapt to a conclusion, but in ny
experience people who are being investigated for
terrorismare going to be investigated over tine.

Charges may not conme up for nonths.
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In the case of the one man |'ve
been dealing with for over two years, as far as |
know, he was never charged but is still in prison
in the United States.

So I"'msort of -- it's the Patri ot
Act. |I'mnot very conscious of what can be done
under it but I know that it's very |legal, you
know, and | assume he may be charged.

MS EDWARDH: Real ly now, if we
backtrack, what | hear you saying, Ms G rvan, is
that in the circunmstances of this allegation, even
t hough there's no reference to sonmeone who is
charged, you assunme there is an investigation
under way that may | ead to charges?

MS Gl RVAN: | assunme he may be
held for a long time, and that he is being
investigated by the FBI.

MS EDWARDH: And t hat peopl e who
are investigated over a | engthy period of time may
or may not end up being charged. Some of them may
be simply rel eased and others of them may face
prosecuti on?

MS Gl RVAN: Yes.

MS EDWARDH: And | woul d suppose

that with an NO3 it isn't entirely clear how | ong
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the FBI will or will not want to investigate
someone. It may be for a short period of time,
because | suppose they could have made a m st ake
about a name, or it could be nonths and nmont hs?

MS GIRVAN: | mean -- | don't make
assunmptions. |I'mvery worried about this man --

MS EDWARDH: Well, with respect,
you did make an assunpti on.

MS Gl RVAN: What was that?

MS EDWARDH: The assunmption you
made was that he would be detained in the United
States for a | engthy period of time under
investigation, to be possibly charged?

MS Gl RVAN: These are thoughts
that |I'm having, but my opinion doesn't really
matt er because what | have to do as a consul, and
| think it's inmportant for people to know t hat
there are limtations to what | can do as a
consul. | have to make sure that this man gets
| egal assistance. | amnot a | egal advisor and
am not required to interpret things |egally.

So whatever | think, I think it's
important. | think they are going to hold him
because of my experience, but my main job right

nowis to get this information to Canada and to a
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| awyer, if possible, and that's what | do.
MS EDWARDH: | take it, though,

t hat while you saw and made a note of section 235C

of the Imm gration Act that's referred to, you did

not return to the consul offices and say, "I1'd
i ke a consult with Legal. MWhat is this?"
MS GIRVAN: No. | send it to

Canada. You have to also appreciate that |I do a
huge nunber of things, but one of themis not to
do the research into the legality of actions; it
would be to refer it to Ottawa, because | have
also got all the other things to do. I'mnmore a
generalist, in a sense, than | ama specialist in

t hose things.

So | would have said to Ottawa, as

| did -- | immediately reported all of this
information to them and then |I had taken
instructions.

MS EDWARDH: But you didn't ask
Ottawa -- although you told them what the section
was and what the alleged facts setting out
adm ssibility were, you do not ask for any
assi stance to give yourself guidance as to what
course of action you are going to take?

MS Gl RVAN: Yes, of course | did.
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MS EDWARDH: And where do you do

t hat ?

MS Gl RVAN: That's what |' m doing
in reporting to Otawa. That is my job. | report
back to headquarters. | talk to the desk
officers. | report and they advise nme. They are

waiting for this report. They have been waiting
since | had arranged to go and see him

| can't remenber the m nutes after
t hat one, but | can renmenber after the others and
many cases | come out, | report back. [|I'mfresh.
| ' m probably in nmy own self quite -- it's a very
enmotional thing when you interview someone in
t hose conditions. You come out. You report back
and |l et the people who are a little bit nore
di stant think about what you have given them
Then you discuss it and you take action after
t hat .

MS EDWARDH: Certainly as | | ook
at the record, no one sends anyone section 235C of
the Imm gration Act. No one --

MS Gl RVAN: It wouldn't show up
here if they did, necessarily, would it?

MS EDWARDH: | don't know.

MS Gl RVAN: My notes to ny
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correspondent, we would have to | ook and see what
t he responses back are.

MS EDWARDH: Yes, but you have a
chance --

MS GI RVAN: | think much | ater on
we see a section.

MS EDWARDH: Yes, you see a
section, and ny friend will correct me if I'm
wrong. But the statutory material in the file is
sent nmuch | ater by M. Steven Watt fromthe Centre
for Constitutional Rights.

MS Gl RVAN: Yes, when M. Pardy
asks me to check --

MS EDWARDH: Yes, that's much
|ater. M. Arar is long gone by that time.

MS Gl RVAN: That is because we
don't expect himto be deported at the time that
" mcalling.

MS EDWARDH: | appreciate that.
But he is | ong gone by the time anyone is
di scussing the | aw, correct?

MS Gl RVAN: | don't know what
Ottawa is doing, but |I don't have any information
on the law at that point.

MS EDWARDH: | want to take you to
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tab 44 for a nonment.

G ve nme a nonent.

And this is case note 39?7 Are we
on the same page?

MS Gl RVAN: Yes, it is.

MS EDWARDH: And this is your
handwriting?

MS Gl RVAN: Yes, it is. But it's
| ater.

MS EDWARDH: Yes. | just want to
under st and your framework, because of course it
woul d appear to ne -- and this is now October the
7t h.

And you may have made t hose
notes -- when would you think you made those
not es?

MS Gl RVAN: It could have been a
year later. It could have been at any tine.

MS EDWARDH: But it would be fair
to say it reflects the understanding you had on
October 7th. 1t reflects your understanding right
t hrough, if it took you a year to write then?

MS Gl RVAN: Al t hough | use a word
there that | realize isn't correct. The

presentence idea. It wasn't quite technically
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correct. | thought about that |ater when |I read
it.

MS EDWARDH: Ri ght . But when you
wrote it, that's certainly the words that you
wrote at the tinme?

MS Gl RVAN: Yes, they are.

MS EDWARDH: And |'m going to
suggest to you, Ms G rvan, that it shows a
fundament al m sapprehensi on of what's going on.

You somehow t hink that there is an
interview that is different froman adjudicative
process.

MS Gl RVAN: That's what |'ve been
told, is that there will be an interview, not an
adj udi cative process.

MS EDWARDH: And that's why you
use the kind of | oose anal ogy of a presentence
report. It is something that is done before you
go to court. It isn't the court itself.

MS Gl RVAN: That's correct.

MS EDWARDH: And so the nodel that
you are working with, which is a preoccupation of
knowi ng the charges, if you can get them right?

And you will agree, you have

testified, that you and your coll eagues were
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preoccupi ed with knowi ng the charges agai nst
M. Arar.

MS GI RVAN: It's just an automatic
thing that we do. W ask for the charges.

MS EDWARDH: And it's carried
t hrough, right through, to this perception of the
interview which, in your mnd, is a
non- adj udi cative process maybe that precedes sonme
ot her court process; right?

MS Gl RVAN: Yes, and | nust add,
t hough, that this is after the |l awyer is involved
and the lawyer tells nme it's an interview. The
| awyer does not tell me that it's an adjudicative
process, and the |l awyer doesn't suggest any
specific meaning to this.

She says that the district
di rector has asked to interview M. Arar that
evening. M thought at the time was |'m gl ad they
have invited the | awyer. The | awyer is the one
who has been tal king presumably with the district
di rector, because when she calls me that norning
she says she had a call fromthe district
di rector.

So | take the |lawyer's advice as

to what is going on.
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MS EDWARDH: Ri ght . Now, it's
also clear -- and let's see if | can get you to
agree -- that on October 7th M. Arar had no
| awyer. He didn't have a settled relationship
wi th counsel at best until October the 8th.

MS Gl RVAN: | believe he had a
| awyer on October 7th.

MS EDWARDH: | will take you
specifically to the | anguage you use in your |ater
notes, but | think it's going to suggest just one
t hi ng, and you can respond to it, that Ms Oumm h
made it clear that her retainer was still
conditional and it needed to be confirmed by the
fam |y and i ndeed the recei pt of funds.

MS Gl RVAN: She never spoke of
funds to ne.

MS EDWARDH: All right. It needed
to be confirmed by the famly?

MS Gl RVAN: And she was phoni ng
t hem i mmedi ately.

MS EDWARDH: Yes. But when she
said that to you, "I need to have ny retainer
confirmed" --

MS Gl RVAN: She didn't say that.

She said -- | can't remenmber her words. She needs
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agreement fromthe famly and is in touch with
them And | receive a call alnost -- you see, in
the same nessage, if you read?

MS EDWARDH: MM hmm

MS Gl RVAN: | get a call very
shortly thereafter fromthe friend of the famly
who says they are retaining OQumm h and they are --
and that's when he asks me if there will be
consul ar representation. He tells me that she is
bei ng retained.

MS EDWARDH: | want to take you to
anot her group of notes which suggests that there
was a conflict and a | ack of clarity about her
retai ner because she didn't receive the funds on
t he day she was expecting them We'll come to it.

MS Gl RVAN: Sure.

MS EDWARDH: Okay. But | want to
just finish this other --

So your reference to the
present ence report --

MS Gl RVAN: Oct ober the 7th |
believe that OQumm h is retained.

MS EDWARDH: We'|ll come to that.
| hear your evidence. So does the Comm ssioner.

| want to point you to certain things that suggest

StenoTran



© o0 N o o A~ wWw N P

N N N N N N P B PR R R R R R
ag A W N P O O 00 N oo 0o »dM W N - O

2203

the contrary.

MS Gl RVAN: Sure.

MS EDWARDH: I n any event, when
you | ook at tab 54.

MS Gl RVAN:. 547

MS EDWARDH: |'m sorry, 44. It's
abundantly clear, if you tack all of these
concerns that you had about charges, that no one
had told you that there were kind of the crim nal
charges. At best you knew there was an all eged
imm gration violation and a proposed interview
that you didn't think was an adjudicative process?

MS Gl RVAN: Correct.

MS EDWARDH: | want to go back to
a docunent, if | could, at tab 647.

THE COMM SSI ONER: Which volune is
t hat ?

MR. DAVID: Volume 7.

THE COMM SSI ONER: Thank you.

MS EDWARDH: If | could have your
i ndul gence?

Sorry, M. Comm ssioner, | may
have the. ..
--- Pause

MS EDWARDH: |I'msorry, it's 687.
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' mgetting dyslexic.

MR. DAVID: Vol ume 8.

MS Gl RVAN: Thank you.

MS EDWARDH: This may be the wi sh
being the father of the thought, but if you | ook
at the first half of that page, it is an e-mail
message fromyou, Ms G rvan; correct?

MS Gl RVAN: Yes.

MS EDWARDH: Dat ed November 6t h,
2003, to M. Sigurdson, and it's one we've tal ked
about today.

MS Gl RVAN: MM hmm

MS EDWARDH: But |I'minterested in
t he second paragraph.

It seems to me that when you write
and say:

"l just checked our notes,
and think it is worth | ooking
at the part where it speaks
to our contact with INS. W
may want the M nister's
office to know that we were
told that this was not a
deportation case..."

Okay?
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MS Gl RVAN: MM hmm

MS EDWARDH: "... and that MDC 9th
fl oor does not hold
deportation cases. W had no
reason to suppose that the
U.S. would deport himat all,
much | ess to Syria, since he
had been charged with cri mes
and was being held in the
same prison.."

What you don't include in that
note, Ms Girvan, is an accurate reflection that no
one told you he was charged with crinmes; correct?

You don't say that?

MS Gl RVAN: Yes, that's correct.

MS EDWARDH: You don't, in fact,
say that not only did INS tell you that it was not
a deportation case and that MDC 9th fl oor doesn't
hol d deportation cases, but other INS senior
officials told you that this was a case of great
significance, very serious.

MS Gl RVAN: They know t hat .

MS EDWARDH: Well, they know this
t 0o.

MS GI RVAN: This is just a note a
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year later to Konrad to remind him Konrad is
very aware of all of the aspects of the case. But
| don't see why | should repeat everything,
t hough.

MS EDWARDH: | see. But what you
| eave out are matters which would indicate that
I NS had told you that this was a very serious case
and al so that the person who said that to you was
an I NS official?

MS Gl RVAN: |'m addressing only
t he aspects that seemed to be -- that it's a
deportation case.

MS EDWARDH: Right. Or it's not a
deportation case.

MR. BAXTER: In fairness,
M. Comm ssioner, if you read down the page, that
very thought is captured there, about three
paragraphs in, further down.

THE COMM SSI ONER: What does the
par agraph start with?

MR. BAXTER: "Also contacted".

MS Gl RVAN: The seriousness is --
in fact, it's in the same page. It's in bold
writing down the page.

MS EDWARDH: And what is a
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duplicate of the CAMANT note.

MS Gl RVAN:  VWhich is included in
the message. So | did in fact draw that to the
attention of Konrad.

MS EDWARDH: Am | correct in
under st andi ng t hat everything below the |ine that
says October 2nd is a CAMANT note?

MS Gl RVAN: That | pasted into ny
e-mail; correct.

MS EDWARDH: And up above are your
written comments that you write in Novenmber of
20037

MS Gl RVAN: Correct.

MS EDWARDH: So what we can agree
to at this point, while pasting it in, is that you
were never told that M. Arar had been charged
with crimes by anyone?

MS Gl RVAN: We had no reason to
suppose -- | must say that |I'mconsidering the
al - Qaeda as a charge, so |I'm speaking rather
informally rather than technically correctly.

MS EDWARDH: And it's informally
rat her than technically correct in the context of
a docunent that describes an inmm gration matter,

not a crimnal charge?
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MS Gl RVAN: That was the case for
all the terrorists held, and therefore, to ne, the
nmore inportant thing is that he was a terrori st
suspect. And that's what | eads me back each time
to the fact that if the United States governnent
has seen fit and the FBlI have seen fit to nove
M. Arar fromthe airport to MDC and to encl ose
himin the secure wing, it is because they
consider himto be a terrorist suspect and that
t hey are considering charges against himas a
terrorist.

It doesn't change anythi ng about
my j ob, however, which is to make sure that he
gets |l egal representation and that he gets it as
qui ckly as possi bl e.

| do have to enphasize that I'm
not a | awyer.

MS EDWARDH: | appreciate that.

THE COWMM SSIONER: Is this a
convenient time for the afternoon break?

MS EDWARDH: Yes, |I'min your
hands, M. Comm ssioner.

THE COWMM SSI ONER: Then we wil |l
We will rise for 15 m nutes.

THE REG STRAR: Pl ease st and.
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Veuil |l ez-vous | ever.
--- Upon recessing at 3:30 p.m /
Suspension a 15 h 30
--- Upon resum ng at 3:45 p.m /
Reprise a 15 h 45
THE REGH STRAR: Veuill ez-vous
asseoir. Please be seated.
MR. DAVID: M. Comm ssioner,
before we continue the cross-exam nation of
Ms Girvan, for the schedule, we would go to 4:45
today. And with agreement of Ms G rvan and
Ms Roussel, we would begin Monday's hearing at one

o' clock instead of two o' clock to make sure we get

finished.

THE COMM SSI ONER:  You think that
will get us finished on Monday?

Ms Roussel may have sone
exam nation. | think the only two ones of any
substance will be those.

MS ROUSSEL: Exactly. We will be
avail abl e for one o' cl ock.

THE COMM SSI ONER: That's great.

MR. DAVID: Thank you.

MS EDWARDH: Thank you very nuch.

Ms Girvan, we have just covered
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t he period fromthe 1st of October to the 3rd, and
it's fair to say that your primary focus is
getting access and to try to find out what those
charges are that you believe are there; right?

MS Gl RVAN: And to facilitate the
| awyer visiting him that's correct.

MS EDWARDH: On October 3rd -- and
" mgoing to do the consular visit in a couple of
sections. But my theme |I want to follow through
with you is your conversation with M. Arar about
what he has been told by the INS.

To the best of your know edge, the
only time he has spoken with INS is when he is at
the airport?

MS Gl RVAN: Yes.

MS EDWARDH: And he reports to you
t hat they have told himthat that he will be
deported to Syria?

MS Gl RVAN: M. Arar told nme that
on one occasion at the airport two i mm gration
officers told himthat they were going to deport
himto Syria.

MS EDWARDH: Yes. And in your
conversation, | think you very candidly said that

you endeavoured to assure M. Arar that this was a
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hi ghly i nprobabl e event, and you characterized his
concern as not uncomon for dual nationals who
someti mes were anxi ous about where they m ght go.
That was somet hing you said | believe was conmon
for dual nationals to be worried about.

MS Gl RVAN: You are suggesting
said that to hinf

MS EDWARDH: No, no.

MS Gl RVAN:  Oh.

MS EDWARDH: That in your mnd his
concern was one you deci ded was quite comon for
dual nationals.

MS GIRVAN: It's one | have
encount ered before.

MS EDWARDH: Yes.

MS Gl RVAN: I n fact in the case of
one of the former people in the same area.

MS EDWARDH: Right. That's very
hel pf ul .

But the difference between
M. Arar and nost dual nationals is nost dual
nationals are not told where they are going. They
are not told by the Imm gration Service, "You are
being sent to the country of your birth,

regardl ess of your citizenship, regardless of your
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passport, and regardl ess of your residence",
et cetera?

MS Gl RVAN: It has to be put in
context, though, that M. Arar told me that he was
also told in the same time period and subsequently
that if he answered their questions, the FB
guestions correctly, he would in fact continue his
journey to Canada.

So there's no -- and also at the
end of that day, he is told they have no deci sion.
So they in fact -- the FBI, | gather -- had taken
himto MDC. So | see that all in a flow.

But | report it all to the | awyer.

MS EDWARDH: So in your mnd --
and | suppose you have had this conversation with
a number of detainees -- you view the threat as an
interrogation tactic designed to soften himup, as
| thought you said, and make him be nmore conpl ete
or fullsome in his answers?

MS Gl RVAN:  Wel | --

MS EDWARDH: You maybe didn't put
it that way. That's the way | put it.

MS Gl RVAN: It's a passing thought
in my head that that m ght have been why. | don't

conclude that. But | see that something has gone
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on over hours and hours and hours and there had
been changes.

So what | understand is at the
begi nning he was interviewed by the INS, and then
t he FBI canme out and then they interviewed himfor
hours, and then they interviewed himthe next
mor ni ng again, | believe.

So | see it all as a whole | ot of
t hi ngs that went on that resulted in M. Arar
bei ng brought in to the city and taken to MDC; so
no | onger being considered for immediate return,
you know, in the sense of refused entry at the
ai rport.

That's my thinking at that time.

MS EDWARDH: I n order to just

round out your thinking, you have been told, I

take it, as a consular official listening to
det ai nees, that there is often some carrot, i.e.,
"You'll get on the next plane if you answer ny
questions", and some stick, "You'll end up in

Syria", that may be used in an interrogation
process. That doesn't surprise you?

MS GIRVAN: | think it's nore
i kely the nmovies that | have seen that in. But

basically I'mnot making conclusions. |'m]just

StenoTran



© o0 N o o A~ wWw N P

N N N N N N P B R R R R R R R
ag A W N P O O 00 N oo 0o »dM W N - O

2214

noting all of these things as they go al ong.

MS EDWARDH: But the one inportant

thing -- | just want to disentangle for a monment.
Let's take a | ook at these three notes of the
visits, 31, 32 --

MS Gl RVAN: s that tab 31?

MS EDWARDH: Yes, I'msorry. It
is tab 31, 32.

MS Gl RVAN: Yes.

MS EDWARDH: And probably tab --
no. Let's just take a | ook at those.

It's my understandi ng that
M. Arar -- and if you please take a monment and
read this because | may be overstating it, it's
not my intention to -- that while M. Arar is
interrogated by both the FBI and the INS, it is
only the I'NS who informs himwhere he's going.

The cooperative side, "We'll| |et
you go out on the next plane", are words that are
not attributed to the INS but are, rather,
attributed to the FBI. Take a | ook at your
di scussi on.

MS Gl RVAN:  You'll have to find
t he right nessage because, of course, one of the

things | had a little difficulty with M. Arar
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telling me all that was going on was he tal ked
about police, he tal ked about FBI, he tal ked about
police nore often than INS, so really, | didn't
know al ways who was tal ki ng.

| just wote down the bits -- |
got the bits that | got, but | knew there was
more, but | didn't, you know -- | remember writing
"police" and not knowi ng -- thinking to nyself,

t hat woul d be probably the inm gration police, but
M. Arar was hinself | think a little unclear as
to who was talking to himat various tines.

The one tinme he specifically
mentions the FBI is when he says -- | asked himif
he got their names, and he said that they had --
either he had asked them or they had shown him
their identification cards, but he couldn't
remenber their nanmes.

But | wasn't clear as to who was
talking to himat all the various tines.

MS EDWARDH: When M. Arar used
the term"police", did you ever ask hi m whet her
t hat was the NYPD?

MS Gl RVAN: | didn't ask him

MS EDWARDH: So if you | ook at

your description in tab 31.
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MS Gl RVAN:  Thirty-one, mm hnm

MS EDWARDH: Yes.

MS Gl RVAN:

"...by police and the FBI for
many hours."

MS EDWARDH: Yes?

MS Gl RVAN:

"During the interrogations,
he was polite..."

He gave themall his e-mail
accounts -- yet, | don't really know who he's
giving all those things to, which of the groups.

MS EDWARDH: | know. But as
you've recorded it, as best you can fromhis
di scussions, it would appear that the only direct
communi cation fromthe INS as to what's going to
happen is that he will be deported to Syria?
That's the only thing attributed to themin your
not es?

MS Gl RVAN: Let me just read it
t hrough. He's stopped by Imm gration and taken to
an interview roomwhere he was interrogated by
police and FBI for many hours.

| remenmber him saying at one tine

they said they were going to deport himto Syria.
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MS EDWARDH: That's at the bottom

MS Gl RVAN: ls it.

MS EDWARDH: Yes.

MS Gl RVAN: At one point. Yes,
and I remember that that wasn't necessarily at the
end, you know, it was earlier, | think.

MS EDWARDH: And nmy point isn't so
much where it is --

MS Gl RVAN: MM hmm

MS EDWARDH: -- as that it is the
only portion of this process where M. Arar is
being interrogated by police, FBI agents, that is
directly attributable to the INS.

They do not -- according to this
note, they are not the officers who are hol ding
out the option of getting on the aircraft, but at
the end of this process, or sometime during this
process, they tell himthat he will be deported.
And |I'm going to just put this suggestion to you.

MS Gl RVAN: Sure.

MS EDWARDH: That's a very
different situation than having an anxi ous dual
nati onal worrying about whether they m ght go to
their country of birth?

MS Gl RVAN: Let me tell you
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exactly, for example, if -- and this has
happened -- a detained Canadian calls me fromthe
airport, or the famly, calls nme and says the man
is at the airport, and | get in touch with the
airport and | ask the immgration police if | can
speak to the person and then he tells nme that
they're going to send himback to Tunis or to
Syria, | would then speak to the imm gration
officer at the airport.

| would assunme that there m ght be
somet hing going to take place, and | woul d speak
to the officers and I would say, "I would rather
t hat he be forwarded to Canada. |s there any way
that | can arrange that?"

| don't have the right. | don't
have the right to do that, but |I can try to do it,
| try to negotiate with them And once they take
him though, once he has been taken fromthe
airport to the prison, | assune that they have
deci ded not to send himback, not to send himto
Syria at that point, and he is taken --

MS EDWARDH: So if we break that
down, though, certainly as part of your consul ar
duties at an airport deportation you are in there.

| f some detai nee phones and says "I am a Canadi an
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citizen born in Tunis and they are telling me they
are sending me back to Tunis, you woul d not
hesitate to get involved to say to the imm gration
officials, "let me facilitate his return to
Canada" ?

MS GIRVAN: |If the famly -- you
know, if the famly gets involved, because they
don't have to call me at all fromthe airport.

MS EDWARDH: But if they do.

Let's start with, if you are aware of the
situation --

MS Gl RVAN: Then | would like to
assist themto go on and usually you can help them
to, because it's, you know, as |long as you can pay
the difference in the fare.

MS EDWARDH: Now, let's tal k about
t he person who gets in the country, and you
referred very -- just a few moments ago to one of
t he ot her cases.

MS Gl RVAN: MM hmm

MS EDWARDH: -- where you had
facilitated somet hi ng about the renoval, and I'm
going to suggest to you that that was one of M. X
or Y, and you or the consul ate were of assistance

in ensuring that they return to Canada instead of
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a third country?

If that's too obscure,
M. Comm ssioner --

MS Gl RVAN: | just got | ost |
think, but I think if I go straight back to saying
what | know happened with the other cases, is that
t hey were perfectly normal, that once they were --

Again, in the case of one of
them-- in the case of one of them he was
concerned that he m ght be sent to the country of
his origin, and | said you ask to be sent to
Canada and there's no reason -- actually | said in
his case, because of the | anded i mm grant, |
wasn't absolutely positive, but | said, "But you
ask."

And then | checked with the
imm gration authorities myself, just for nmy own
informati on, and | earned that, in fact, Canada
woul d accept an imm grant, a | anded i mm grant.

So, in fact, | did not have to
intervene. It perfectly logically proceeded from
t he person asking to be returned to Canada, and he
was returned to Canada. | did not have to take
any action in that regard.

MS EDWARDH: But you woul d have if
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you had. [If you had to raise it with Imm gration
authorities, you would have?

MS GIRVAN: |I'mtrying to think.
| think it's hypothetical. | guess | would rather
stay with what | actually did.

MS EDWARDH: Okay.

MS Gl RVAN: At the airport, |I've
had to do, that and | have done it.

MS EDWARDH: I n any event,

M. Arar's situation is quite different than the
anxi ous dual national, because he has received
i nformati on, correct?

MS Gl RVAN: He's been told at one
poi nt that he may be deported to Syria, and | tel
him quite rightly, that no Canadian, in ny
experience, has been deported to their country of
ot her citizenship.

That is definitely ny
under st andi ng, and Canada -- nor does Canada send
U.S. citizens to any other country than the United
St at es.

So | amfairly sure that he wl
be able to return to Canada based on ny
experience.

However, | am not the final
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authority. | have to enphasize here. | am giving
hi m my consi dered opinion, but |I amnot giving him
| egal advi ce.

His lawyer will tell himwhat the
actual possibilities are and what will happen. MW
job is to get him you know, to | ook after sort of

t he general things and then to get a | awyer to

hi m

MS EDWARDH: Ri ght .

So when you | eave the consul ar
visit, in your own mnd, as | think you testified

to yesterday, your single concern at that point is
to facilitate a retainer with counsel? That's
your nmost important preoccupation?

MS Gl RVAN: That's one of ny
first. I'mof course concerned about M. Arar,
and I'mvery concerned about his state of m nd,
and I'mconcerned that he hasn't been able to cal
his wife. |1 have a number of concerns, actually.

But I want to, first of all, make
sure that I've told himthat the famly have found
a lawyer for himand | want to make sure that the
| awyer will be able to visit in spite of any
bureaucratic hol dups.

That's why | make sure to send the
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fax as soon as possible on ny return to the
of fice.

MS EDWARDH: So if | can just
summari ze then

MS Gl RVAN: Sure.

MS EDWARDH: | understand you've
stated what your concerns were. Between
Oct ober 3, when M. Arar tells you that the INS
has i nformed himhe may be deported to Syria, and
the time that he | eaves the United States in the
wee hours of October 8 am|l correct that no
Canadi an official spoke directly with any
governmental entity in the United States to ask
t he question: |Is this a realistic possibility?

And, if so, why?

MS Gl RVAN: | think you've gone a
[ittle too broad for me. | didn't. That's --

MS EDWARDH: And to your -- |I'm
sorry.

MS Gl RVAN: -- the only person

that | can speak to.

MS EDWARDH: And to your
knowl edge, given the communications, no other
official did either?

MS Gl RVAN: | just want to
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check --

MS EDWARDH: Certainly.

MS Gl RVAN: -- because on the 8th
and the 7th -- | know that, you see, after the --

Washi ngton is involved in that period.

MS EDWARDH: 3 a. m

MS Gl RVAN: On the 8th.

MS EDWARDH: On the 8th.

MS Gl RVAN: That's right. | just
want to see the note before the 8th. Can anyone
help me find that?

MS EDWARDH: Sure, | can try to.

MS Gl RVAN: You see, if you | ook
at those | took many actions in that period.

When | send my information back to
Canada, | don't know what actions Canada takes or
whet her, for example, they talk to Legal or
whet her -- and how much they talk to Washi ngton.

Usually | just get whatever comes
back to me directly, and | never assune that it's
everything, you know, just as these notes aren't
everyt hi ng.

MR. BAXTER: M. Comm ssioner,
could | ask that the wi tness be given Volume 1 of

P-40, which is the entire --
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THE COWVM SSI ONER: P- 40.

MR. BAXTER: Yes, it's the entire
set of CAMANTs. It's not the selection of CAMANTsS
that's found in P-42. That may be of sone
assi stance - -

MS Gl RVAN: Thank you.

MR. BAXTER: ~-- in follow ng the
trail here.

MS Gl RVAN: Thanks.

MS EDWARDH: If nmy friend could
identify a docunment that would assist the w tness
| woul d be nost pleased if he would just help us
out .

MR. BAXTER: Your friend hasn't
had the time to do that yet, but we'll all be
| ooki ng at the same tinme, perhaps.

MS EDWARDH: | don't have the
exhibit in front of me.

MS Gl RVAN: Do you have this one,

t he P?

MS EDWARDH: Yes. Thank you very
much.

THE COMM SSI ONER: Do you have
P-407?

MS EDWARDH: | don't. W gave

StenoTran



© o0 N o o A~ wWw N P

N N N N N N P B PR R R R R R
ag A W N P O O 00 N oo 0o »dM W N - O

2226

up - -

THE COWMM SSI ONER: Why don't you
take a |l ook, if you want to go through, and if
questions come out of it, | can get it back.

MS EDWARDH: Starting at tab --

MS Gl RVAN: You see, | think of it

| can -- | just | ooked at the 7th one and what |I'm
aware of is that in the period from | guess from
the 1st until the 7th, | am preoccupied with doing

all the things that I'm supposed to do and doi ng
t hem and that includes following up on M. Arar's
requests for assistance, you know, the toiletries,
et cetera, following up with his famly.

| do -- if you think about the
fact that |I'm handling about also 90-odd ot her
det ai ned Canadi ans and many ot her issues, |I'm
actually taking rather a | ot of actions, but I'm
mai nly making sure that | do everything that |
should do for M. Arar, and | believe | do that.

| followthe -- you know, it's
sort of in my mnd. |It's sort of -- to make sure
that he's all right, you know, as nmuch as so, and
he has told ne that he's | acking the toothpaste
and toot hbrush, but he has not said that he's

being m streated physically at the MDC, and |I'm
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trying to make sure that his famly -- you know,
" mreceiving calls from-- | just want to give
you the picture fromall of his famly calling me,
and | try to say, let's have one person call ne
but, in fact, I"'mtalking to everyone.

l'malso trying to make sure that
he has not just access to his |awyer, because, of
course, the famly have found a | awyer for him
but also that the CCR, which are a rather expert
group, are in touch with his famly, or if they
want to be in touch with CCR, that's ny
obligation. Not to make sure that their | awyer
goes to himbut that they have the information
t hey need to make that deci sion.

And then to facilitate getting the
| awyer to himl think is very important, and | do
t hat, because |I'm not the person, no matter how
much we tal k about what | think is going on, I'm
not the one that's going to help himin this, it's
going to be the | awyer.

|'mreporting to headquarters, |I'm
reporting to my Head of M ssion, I'mletting
everybody know of every issue that is raised with
me, and then |'m going back to the famly and I'm

reassuring themas nmuch as possi ble that things
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are progressing.

That is my job as a consul.

That's what |'mdoing. And that's what |'m doing
ri ght through those days.

The | awyer has certain duties; |
have certain duties; the headquarters have certain
responsibilities. And we're all doing our jobs.
And | can't actually focus on the responsibilities
of the others because nmy own duties take more than
the time | have available to carry them out.

MS EDWARDH: | wunder st and,

Ms Girvan, what you are saying, but it does not,
madam answer my question.

MS Gl RVAN:  Which is?

MS EDWARDH: My question is that
nei t her you, nor anyone to your know edge,
contacted U.S. authorities between your interview
on October 3 and M. Arar's deportation at 3 a. m
on October 8, to ask them or demand fromthem or
beg fromtheminformati on about whether it was a
realistic possibility that this man was going to
Syria, to your know edge?

MS Gl RVAN: To my knowl edge, no.
The only thing | would say is that we have al so

the information earlier, that he's not being
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consi dered a deportation case.

MS EDWARDH: Now -- and we dealt
with that --

MS Gl RVAN: Yes.

MS EDWARDH: -- so | will not go
back to it.

And you have explained all your
reasons for not viewing it as a realistic
possi bility, your personal decision-making, your
personal thinking --

MS Gl RVAN: The experience and
precedent. That's right.

MS EDWARDH: Yes.

| am going to suggest to you,
Ms Girvan, that when you took umbrage to the
Centre for Constitutional Rights' statement that
you did not treat M. Arar's deportation as a real

possibility, they were dead right?

MS Gl RVAN: | woul d suggest to you

that they didn't make the statement.
MS EDWARDH: No.
MS Gl RVAN: That's what they told

MS EDWARDH: |' m suggesting

whet her they made it or not --
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MS Gl RVAN: Oh, |I'msorry.

MS EDWARDH: -- it is true that
you did not treat his possible deportation to
Syria as a real possibility, given the framework
you had in your m nd?

MS Gl RVAN: | believe that when
was apprised of the fear of the brother, as
expressed to Nancy, that | took the action that |
could, given the information | had, to find out if
this was a real possibility and was informed that
it wasn't.

When | found, on the 3rd, that
M. Arar was in the secure wing and was in all of
the conditions of the precedent cases, it was a
good wor ki ng assunption that he was going to be --
t he nmore serious the case, the nore likely
terrorismis involved, the | onger the United
States authorities would want to hold him and
therefore that's where I'"'mat. | believe it's
going to be | onger.

MS EDWARDH: And t herefore,

Ms Girvan, you did not treat the possibility of a
deportation to Syria as a serious risk, because of
all your working assunmptions?

MS Gl RVAN: But not on the day --
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not on all the days. On that day. For exampl e,
the 1st, | did consider it a possibility and --

MS EDWARDH: Between Oct ober 3 and
3 a.m on October 8, your working assunptions made
that a matter that you did not consider was a
serious risk?

MS GI RVAN: | think that's true,
because no ot her Canadi an had ever been deported
to their other country of nationality.

MS EDWARDH: Now, | want to turn
to a couple of other small areas, and we'l|l
perhaps come to the one | arge one on Monday.

Do you have any information -- |I'm
sorry, M. Comm ssioner, |I'Il give you back your
exhibits --

THE COWMM SSI ONER: Thank you.

MS EDWARDH: -- that can explain
how t he Royal Canadi an Mounted Police knew the
contents of the I NS document you saw t he day
before you saw it? Do you have any information
t hat coul d explain that?

MS Gl RVAN: | have no information
on that. | was not in touch with the RCMP at any
point in this process, and | did not know it.

--- Pause
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MS EDWARDH: So if | were to show
you an entry at page 16 of the Garvie report --
M. Comm ssioner, do you have that?

THE COWVM SSI ONER: "' m not sure.
P-19?

MS EDWARDH: P-109.

MS Gl RVAN: Right. What's the
date on that? The 10th? October 27

MS EDWARDH: The date is
Oct ober 2, 2002, and you'll see there that there
is alist of mtters, and I'd |like you to confirm
that that list is identical to the one you
observed on the document M. Arar showed you on
Oct ober 3, a day later?

MS Gl RVAN: That's correct. |I'm
just wondering where M. Garvie got the

i nformati on.

MS EDWARDH: We'll have to ask him

per haps.
MS Gl RVAN: Because | think that's
a compilation of information.
MS Mcl SAAC: | don't know if ny
friend wants me to give the answer, but | believe
| know the answer to that question.

THE COMM SSIONER: | think it
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woul d hel p the pursuit of what happened.

MS Mcl SAAC:  Well, | believe that
the reference that M. Garvie gives -- remember
that he is doing this well after the fact --

THE COWMM SSI ONER:  Yes.

MS Mcl SAAC: -- is to a series of
documents which have been compiled after the fact
and the reference is, in fact, Ms G rvan's CAMANT
report, if I'mnot m staken.

MS EDWARDH: Per haps nmy friend
woul d provide those docunents.

MS Mcl SAAC: | think they are in
here. It's just a matter of me finding them

THE COMM SSI ONER: They are in
| nspector Garvie's report. Are they appended to
it?

MS Mcl SAAC. No. They would be --

THE COMM SSI ONER: \What are those?
| can't remenmber, Ms. Ml saac.

MS Mcl SAAC: | believe those
references are to the RCMP chronol ogy, and I'm
just looking for the exhibit nunber for the RCWP
chronol ogy.

MS EDWARDH: Perhaps | can | eave

it to Comm ssion counsel. | don't know what those
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source documents are, M. Conmm ssioner. They are
in camera.

But on the face of it, it would
certainly appear that the Royal Canadi an Mount ed

Police had this informati on 24 hours i n advance of

this group.

MR. DAVID: We will verify.

MS Mcl SAAC: | don't believe they
are in canera. | believe those docunents are part

of the RCMP chronol ogy, which is part of the
public exhibits.

THE COMM SSI ONER: Which were
rel eased t hrough the --

MS Mcl SAAC: Yes, and |I'm just
| ooki ng for them now, sir.

MS EDWARDH: As well, if I ask you
toturn to -- well, maybe | will wait.

|f they are part of the public
exhibits, | sometinmes -- because the exhibits are
not obvious and | get reference to source
docunments --

THE COWM SSI ONER:  Wel |, you have.
And | think what would be useful is between now
and Monday if you --

MS EDWARDH: | will do that and
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come back to that.

MS Mcl SAAC: We will undertake to
do that. Unfortunately, the way the RCMP
chronol ogy was rel eased, it wasn't released with
sort of very explicit page nunbers referencing
back to the next document.

We wi |l undertake to find that.

If it is part of the public record, as | believe
it is, we will let my friend know.

THE COWMM SSI ONER: That is very
hel pf ul .

MS EDWARDH: Thank you very nuch.
We will revisit that, if necessary,

M. Comm ssioner.

THE COWMM SSI ONER: Thank you.

MS EDWARDH: All right. | want to
turn now to the question of your understandi ngs.
You have testified quite firmly, Ms G rvan, that
to the best of your understanding, during the day
of October 7th, just before M. Arar was renoved
fromthe United States, you believe he had a
| awyer ?

MS Gl RVAN:  Yes.

MS EDWARDH: And | want to | ook

more carefully at the reports in question, and
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there are two in particular | want you to review.

MS Gl RVAN: Sure.

MS EDWARDH: They are to be found
at tab 42 and al so at tab 44.

MS Gl RVAN: Tab 42 is note 427

MS EDWARDH: No. | believe when |
say tab I mean tab. It is tab 44 and tab 44 is
note 39; and tab 42 is note 41.

MS Gl RVAN: And ny tab 44 is note
44. Maybe I'min the wrong book. I'min the
P-48 - -

MS EDWARDH: Oh, we are in the
wr ong exhi bit.

MS Gl RVAN: Sorry. Say it again.

MS EDWARDH: Let's start with --
if you put themtogether, it's tab 44 and tab 42.

| Am going to start, if | could,
with Tab 44, because it in fact is dated October
7th at 11:31. So it cones first chronol ogically.

MS Gl RVAN: Okay.

MS EDWARDH: And | want to | ook at
t he | anguage. This, of course, is witten by you?

MS Gl RVAN:  Yes.

MS EDWARDH: And it is sent to --

you tell us. V\here does it go?
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MS GIRVAN: It's copied to ny

to my superior officer, Andre Laporte,

to nyself and to Nancy Collins in Ottawa.

| awyer .

MS EDWARDH: Yes. And we start

"W fe called, concerned about
M. Arar's nmental state and
wanting us to intervene so

t hat he can call her, so that
he can obtain reading
material fromthe library,
and toot hpaste...

Money arrived account..."

MS Gl RVAN: According to the

MS EDWARDH: " Money arrived

acc. to lawyer. Lawyer
visited himon Saturday and
found himin very bad
emotional condition. She is
not yet representing him
She needs agreenent fromthe
famly and is in touch with

them "

Okay? So let's |ook at that.
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As the clock ticks through the
day, we can agree, can we not, that as of 11:31
when you entered that note, you believed that she
was not yet representing hinf?

That's the words you wrote?

MS Gl RVAN: Yes, but that's not
what it means, because if you | ook at the title,
you will see that the topic is:

"Calls fromw fe, |awyer and
friend"

Soit's a summary of all the
calls.

So the part speaking about what |
said to the wife and the |l awer is then foll owed
by the conversation with the friend of the famly
who has then spoken to the | awyer and who says to
me that he has spoken to the | awyer --

MS EDWARDH: May | stop you?

MS Gl RVAN: Sure.

MS EDWARDH: You show me these
conversations because, quite frankly, the | awyer
is alawyer is a |lawyer, whether retained or not.
| mean, this woman is a | awyer.

So when you say she is not yet

representing him that's what | take --
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MS Gl RVAN: That's when she calls
me, right?

The first call -- all right. W
have the wife calling.

MS EDWARDH:  Yes.

MS Gl RVAN:  And that | believe is
possi bly early. That's possibly the first call.

MS EDWARDH: Ri ght .

MS Gl RVAN: So she is asking me
about his mental health and all of that, and that
is taken care of.

And t hen, you see -- | mean, |
must say |'m probably in a rush because |I've
summari zed several calls here.

But | say "nmoney arrived according
to lawer”. So | didn't start out by saying
| awyer calls me, you know? That's Ms Oumm h calls
me. And she tells me a nunmber of things; that she
had visited himon Saturday and she goes through
her visit with him And she tells me that the
money has arrived, which is the nmoney that the
friend of the famly was to send so that he could
call his wife.

MS EDWARDH: Yes.

MS Gl RVAN: That is the second
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call, all right?

MS EDWARDH: All right.

MS Gl RVAN:  And at that tinme --
and I write down exactly what she said at that
time: "Found himin bad enotional state, not yet
representing him needs agreement fromthe famly,
is in touch with them"™

She called to me to report that
the district director of the INS called her this
morning. So she tells me everything and | write
it down, nmuch exactly as it happened.

MS EDWARDH: Yes.

MS Gl RVAN: Then the friend
calls --

MS EDWARDH: Keep readi ng that
paragraph. Fromthe reference to:

"She called to report that
the District Director of the
I NS cal l ed her this nmorning
to tell her that they would
like to interview M. Arar
this evening at 7 p.m.."

MS Gl RVAN: That's right.

MS EDWARDH: "If she is

retained..."

StenoTran



© o0 N o o A~ wWw N P

N N N N N N P B R R R R R R R
ag A W N P O O 00 N oo 0o »d W N -, O

2241

MS Gl RVAN: She will attend the
meeti ng.
MS EDWARDH: She will attend this

meeti ng.

MS Gl RVAN: Correct. Then | speak

to the friend of the famly.
MS EDWARDH: Where are you
referring to?

MS Gl RVAN: The very next

par agr aph.

MS EDWARDH: Thank you.

MS Gl RVAN: The bl ack mark
"called."

That is a friend of the famly.
|f you |l ook to the top, you will see calls from

wi fe, lawyer and friend. That's the friend.

MS EDWARDH: Let's read that

par agr aph.

MS GIRVAN: So it's, his nane,
call ed me.

MS EDWARDH: Yes.

MS Gl RVAN: What is not written
there is he goes into -- you know, he has tal ked

to the | awyer, because obviously he has since he

asks me if there will be consul ar representation
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at the meeting that evening.

So, you see, in between ny
conversation with the | awyer, she had told me she
woul d be calling himimediately. She did call.
She tal ked to the famly. And then he called me
back. He says he understands there is to be a
meeting that evening and will there be consul ar
representation at that neeting?

| tell himthat the | awyer has
been invited. He tells me the | awer will be
retained. And so | believe that the | awyer wil
attend the meeting. | tell himl cannot attend
t he meeti ng.

MS EDWARDH: So the words that are
m ssing at 11:31 a.m, October 2nd, are that he
informs you that the | awyer has been retained?

MS Gl RVAN: And that he has spoken
to her and that she has told himabout the visit,
you see, because she has also visited him

MS EDWARDH: That's not there?

MS Gl RVAN: Ri ght.

MS EDWARDH: So |let me ask you
then to turn to later in the day.

MS Gl RVAN: MM hmm

MS EDWARDH: Which is tab 42.
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MS Gl RVAN: MM hmm

MS EDWARDH: And you have a call.
This is 1313, correct?

MS Gl RVAN: Correct.

MS EDWARDH: We are now in the
afternoon.

MS Gl RVAN: From MDC

MS EDWARDH: Yes.

MS Gl RVAN: MM hmm

MS EDWARDH: And |'m going to say
it is pal pably obvious, Ms G rvan, that
conversation about the Centre for Constitutional
Ri ghts is nothing more or | ess than you saying to
Ms Ward, or whoever you are speaking to --

MS Gl RVAN: Ri ght.

MS EDWARDH: -- at the prison that
the Centre may be calling because they may be
recommendi ng a | awyer, right?

Do you see those words?

MS Gl RVAN: | do.

MS EDWARDH: And furthernmore, you
say:

"...as M. Arar has not, as
far as | know, yet retained

counsel . "
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So | amgoing to suggest to you
t hat you are m staken that you were assured three
or four hours earlier, or three hours earlier, at
11: 31, and if you read these two notes together,
it is abundantly obvious that the i ssue of who was
retai ned and who woul d be acting was in the air,

uncl ear, unsettl ed?

MS Gl RVAN: | think actually I can
clarify this. 1 know it may | ook that way, but,
in fact, when | speak to -- | don't know at what

time | spoke to MDC because, again, the title is
"I nfo on phone calls.” | amin a state where |
cannot tell you whether that call preceded or
followed. | go -- as far as | can | put notes
into CAMANT. That's just one thing that I want to
not e.

The second thing is that MDC is
calling me to conplain in a way that --
constitutional rights people have been calling and
using my nanme to get in to see with M. Arar.

What |"'mreporting is what | said to her. | said
to her that they may recommend a | awyer to the
famly, as M. Arar has not as yet, as far as
know, retained counsel. | had not referred the

agency to MDC. She thanked me. My feeling is
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that that call actually took place earlier in the
day - -

MS EDWARDH: Certainly it doesn't
appear that way on the notes, does it?

MS Gl RVAN: That's true, but I'm
not subject to those. What | can tell you with
absolute certainty is that when I went home that
day, as | wal ked al ong the street in New York, |
was confident that the | awyer representing M.
Arar, that his famly had retained, would be going
to that neeting, and she confirmed, in fact, in
the follow ng notes, that she did go. And she
also -- you do have a note later, if you'll turn
to the note where | next speak to the friend of
the famly, he confirnms that she was retained.

MS EDWARDH: | know that's the
next day.

MS Gl RVAN: But, in fact, she was
retained the previous day.

MS EDWARDH: |'m going to suggest
to you that you carefully scrutinize your record,
and we have just gone through the two | awyer
entries.

MS Gl RVAN: Sure.

MS EDWARDH: There is nothing to
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suggest that the issue of the retainer is settled
on Oct ober the 7th, but that on October the 8th,
you get the invitation that there is a | awyer who
has accepted to act. And that's inportant.
That's in the record. We're relying on your
memory of events from Septenmber --

MS Gl RVAN: They may be more from
my menory. There may be also calls, | don't know,
to Canada. |It's just that there are certain
t hi ngs that stand out in ny m nd because of -- as
| go -- because | wouldn't have felt confortable
if I didn't know and | was confortable and | did
know. That's how I felt.

MS EDWARDH: Ms Girvan, if you
can, with the assistance of your counsel, find a
record that in any way confirms your belief that,
in spite of the | anguage that there is no one
retained, that there was someone, if you can find
a call or a record, | would appreci ate you take a
| ook and bring it with you on Monday.

MS Gl RVAN: Presumably, also, the
friend of the famly m ght be able to confirm

The other thing I'd like to
mention, just in context of the MDC, is the other

purpose | had in speaking to the MDC is that | do
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not want to discourage themfrom being open to the
CCR. I'mthinking that as |l ong as they think that
there is a likelihood that they may hire soneone

t hrough CCR, they will remain open to them You
see, | have two things. On one hand | nustn't be
seen to be annoying MDC by sending CCR to them
and so | say, no, | didn't send them but, on the
ot her hand, they may eventually refer someone as,
you know, she didn't know yet about the | awyer.
It's just keeping the door open.

MS EDWARDH: Yes. Well, for you
it may be keeping the door open. CCR was seeking
access to M. Arar to conduct an interview with
himin circumstances where the record shows he was
unr epresented and your comment keeps them out.

MS Gl RVAN: Keeps whom out ?

MS EDWARDH: CCR.

MS Gl RVAN: No, they've already
been refused.

MS EDWARDH: Well, you're asked if
you would -- you've referred them

MS Gl RVAN: That's not correct. |
was not asked if | would refer them They have
gone and they have been turned away. She has

already told me that they won't be accepted,
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except the I awyer for M. Arar will be the only
person allowed to visit him

MS EDWARDH: You will agree with
me, when you assured them you have not referred
t he agency to MDC for an interview --

MS Gl RVAN: Yes. | referred Ms
Oumm h.

MS EDWARDH: Yes.

MS Gl RVAN: Because | believed Ms
Oumm h to be his | awyer.

MS EDWARDH: And if I'mright and
Ms Oumm h was not retained, then the only | awyer
in sight for Maher Arar in the afternoon of
Oct ober 7th was the Centre for Constitutional
Ri ghts | awyers.

MS Gl RVAN: Centre for
Constitutional Rights doesn't actually represent
peopl e.

MS EDWARDH: Sure they do. They
represent M. Arar in litigation today.

MS Gl RVAN:  Sorry. M information
at the time was that they do not supply |lawers to
people, that they will maybe arrange for a | awyer,
and they had, in fact, contacted me and told me

that they would try to find a | awyer. They hadn't
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yet come back to me with that |awyer. They had
said they would contact M. Stoller and they said
t hey woul d get back to ne if they found M.
Stoller. So | had not had a contact from CCR,
neither to ask themto tell MDC that they would be
comng to MDC, nor did | understand themto have
found a | awyer to M. Arar, nor did | have
instructions fromthe famly that they were
considering a | awyer through CCR. MW
understanding fromthe famly was that they were
considering Ms OQunm h only.

MS EDWARDH: And on Oct ober 3rd,
when you saw M. Arar, you knew that Ms Oumm h was
on the horizon?

MS Gl RVAN: Yes.

MS EDWARDH: And when M. Arar was
told by you that his famly had found a | awyer
t hat --

MS Gl RVAN: Yes, that's right, |
told him

MS EDWARDH: Yes, you told him
Do you recall giving himthe address and tel ephone
number of Ms Oumm h, or had you left it at the
office?

MS Gl RVAN: | don't recall that.
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| said that | would be arranging for her to conme
and visit himas soon as possible.

MS EDWARDH: |Is there any record
of you giving M. Arar Ms Oumm h's tel ephone
nunmber ?

MS GIRVAN: | don't think -- I'm
not sure. | don't have that record.

MS EDWARDH: And you don't have
any recollection of providing it, do you?

MS Gl RVAN: No.

MS EDWARDH: So let's go back to
your meeting on October 3rd.

MS Gl RVAN: MM hmm

MS EDWARDH: M. Arar hands you a
notice. 1It's the only piece of paper he can bring
to the meeting room correct?

MS Gl RVAN: Oh, | don't know. He
could bring whatever he wanted to the meeting room
t hat he had.

MS EDWARDH: All right. He didn't
have anything else but his little INS paper,
right?

MS Gl RVAN: | don't remember that.

MS EDWARDH: All right. Did you

have a file with you?
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MS Gl RVAN: | had at |east -- |
think I had the file. | can't remember exactly
what | had. | know I had pieces of paper so that

| could make notes.

MS EDWARDH: |'m going to suggest
to you that one of the things people who are
shackl ed don't do very well is wite on their note
pads.

MS Gl RVAN: One of the things,
when you asked ne earlier, about whether he would
be -- whether he was shackled is that, of course,
he did hand nme a docunment, therefore he had his
hands in front of himas opposed to -- very often
when t hey are brought fourth, they have their
hands behi nd.

MS EDWARDH: Yes?

MS Gl RVAN:  So | would assune
that, in fact, either his hands were in front all

the time or they switched M. Arar's hands to be

in front of himso that he could, in fact --
it's difficult to wite, but, yes -- he may have
had papers. | just don't renmenber.

MS EDWARDH: Do you have any
recollection of M. Arar having a pencil, or can

we at | east agree on the fact --
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MS Gl RVAN: M. Arar was not
t aki ng notes.

MS EDWARDH: Yes. And one of the
issues that fromtime to time concerned you at MDC
on the 9th floor is that detainees did sonetimes
not have access to writing materials, and M. Arar
didn't come with pen and paper to your neeting?

MS Gl RVAN: It wasn't a concern
that | had.

MS EDWARDH: Okay. You have no
recollection of M. Arar com ng with pen or penci
to the meeting?

MS Gl RVAN: Nor did any of ny
clients. In fact, | couldn't give -- you know,
when you tal ked about giving names and phone
numbers, | couldn't give papers to the detainee.

MS EDWARDH: And you couldn't give

pens or pencils to the detainee?

MS Gl RVAN: Not in that case -- in
most cases | remenber | didn't do that. | wasn't
allowed to. In normal prisons either.

MS EDWARDH: So you're reading the
noti ce he has.

MS Gl RVAN: And | make not es of
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MS EDWARDH: And he puts it in

your hands and you read it carefully and it shocks

you.
MS Gl RVAN: Yes.
MS EDWARDH: Al t hough you say you
have not seen one like it ever before, | take it
you have no doubt that -- nothing about it

indicates it wasn't given to M. Arar on October
the 2nd? He tells you that and it's not
inconsistent with the document ?

MS Gl RVAN: Yeah, that's right.

MS EDWARDH: And in addition to
t he grounds of adm ssibility or inadm ssibility,
what el se did the document say?

MS Gl RVAN: We can | ook at --

MS EDWARDH: Let's |l ook. Tab 31.

MS Gl RVAN: Thirty one?

MS EDWARDH: Yes.

MS Mcl SAAC. Can we pl ease
remenber this is not the document, its sinmply
notes taken fromthe document ?

MS EDWARDH: Let's | ook at your
record of the docunent.

MS Gl RVAN:  You ask me - -

MS EDWARDH: First of all you say
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wor di ng on docunments held by M. Arar.

MS Gl RVAN: MM hmm

MS EDWARDH: So | take fromthe
plural formthat there was at | east two pages to
t his docunent.

MS Gl RVAN: | don't know.

MS EDWARDH: You can't recall?

MS Gl RVAN: | don't remember.

MS EDWARDH: Ri ght. And that you
have descri bed the factual allegations, but you
don't say anything nore about the docunent; am|l
correct?

MS Gl RVAN: That's right. He told
me that it had been given to himthe day before.

MS EDWARDH: Yes. And there's no
record in your written description here of what
you took fromthe document about what anyt hing
el se -- whether it announced anything el se, you
know, take notice that we're going to have a
hearing, take notice that something's going to
happen?

MS Gl RVAN: No, | didn't read
anything like that or else | would have noted
t hat --

MS EDWARDH: You woul d have noted
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t hat down.

MS Gl RVAN: Yes.

MS EDWARDH: So there are two ways
to come at this. You were sonmeone who was alive
to the fact that there m ght be a period of time
in which M. Arar had to respond to something. |
t hink you said in answer to M. David, you were
alive to the issue of notice. | mean, did M.

Arar have to do anyt hing?

MS Gl RVAN: No.

MS EDWARDH: | took your answer to
mean t hat .

Do you recall reading on this
document that M. Arar had five days to respond?

MS Gl RVAN: No.

MS EDWARDH: And that he therefore
had until October 7th, 2002, to make a
subm ssion --

MS Gl RVAN: No.

MS EDWARDH: -- to the
authorities that had i ssued the document to hin?

MS Gl RVAN: No.

MS EDWARDH: If you had seen that,
you woul d have been alive to that, would you not

have?
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MS Gl RVAN: Yes, and | would have
noted it.

MS EDWARDH: Yes. And | was going
to suggest to you, particularly if there was any
issue as to whether a | awyer was clearly in place,
a five-day or now four-day period is a very short
period for an inmate or detainee in those
conditions to get an answer out?

MS Gl RVAN: Well, he's going to
see his | awyer anyway within two days, so at | east
| would say in response to what you're saying now,
he's going to see his lawyer in that tinme.

MS EDWARDH: If you had seen it,
woul d you have made note of it?

MS Gl RVAN: | believe so.

MS EDWARDH: So then we're | eft
with the suggestion that the line pointed to --
you were taken to a line in the INS decision by --
well, let me find it.

THE COMM SSI ONER: Where is that?

MS EDWARDH: Tab 43. Thirteen, is
t hat correct, or 14? |It's a single |line.

THE COMM SSI ONER: Page 4 of 9.

MS Gl RVAN: Yes.

MS EDWARDH: Arar's subm ssions.
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MS Gl RVAN: Yes.

MS EDWARDH: What's written there
is he failed to respond.

MS Gl RVAN: Yes.

MS EDWARDH: So if this document
was the notice he got, the whole thing's a trap,
isn't it? You had no reason to believe he had any
ot her basis of know edge ot her than the document
he showed you; right?

MS Gl RVAN: When | saw this a | ong
time |later, | thought perhaps -- it seemed to
suggest he was given other docunments, but | don't
know t hat he was given other docunents and so --
and | would have thought that M. Arar also would
have drawn attention to a concern about that. So
| thought that he may not have been given ot her
documents.

MS EDWARDH: So he may never have
been told --

MS Gl RVAN: That was a thought --

MS EDWARDH: A concern of yours.

MS Gl RVAN: That was a thought
t hat came through my m nd, but I only saw this so
much | ater.

MS EDWARDH: Let me finish that.
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He may never have been told that if he didn't file
a subm ssion that they would act in the absence of
any subm ssion?

MS Gl RVAN:  From what | saw,
that's possible. And in fact, to add to that, the
| awyer did not refer to it either -- or when she
talks to me on the 7th, she doesn't say he has to
respond. So | see that she did not either see
t hat .

MS EDWARDH: So there's no
informati on we can have reliably that would help
us believe that the authority who issued this
document to M. Arar gave himthe opportunity to
know he needed to respond, and |I'm going to make
one ot her suggestion to you: G ven the conditions
at MDC, if M. Arar was required to respond on his
own, it's highly unlikely he even had a pencil to
do so?

MS Gl RVAN: | can't answer that.

MS EDWARDH: Certainly, if you had
known about it and had had some di scussion where
Ms Oumm h wasn't acting, or you believed she
wasn't acting, you would have assisted himin
raising the issue with the proper authorities that

he needed nore time to retain counsel ?
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MS Gl RVAN: | woul d have raised it
with the awyer. |If | had known that, | would
have raised it with the | awyer when | spoke to the
| awyer the same day to help her to go see him |
woul d have passed it to the | awyer and asked the
| awyer to take the action.

MS EDWARDH: And if someone was
unr epresented, would you help the person
communi cate with the authority that they had not
yet retained counsel --

MS Gl RVAN: I f they asked ne to,
certainly.

MS EDWARDH: M. Comm ssioner, |'m
entering into a whole new area, and ny watch says
two m nutes to when we were going to retire.

Rat her than start it, if it is convenient, sir, |
woul d perhaps recommend we break and that we start
at one o' cl ock on Monday.

THE COWMM SSIONER: So it will be
one o' clock on Monday? We'll rise until then.

THE REGI STRAR: Pl ease st and.

--- Whereupon the hearing adjourned at 4:44 p.m,
to resume on Monday, May 16, 2005, at
1: 00 p.m / L'audience est ajournée a 16 h 44,

pour reprendre le lundi 16 mai 2005 a 13 h 00
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Lynda Johansson,

C.S. R, RP.R
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