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Otawa, Ontario / Ottawa (Ontari o)

--- Upon comencing on Friday, June 10, 2005
at 9:00 a.m / L'audience débute | e vendredi
10 juin 2005 a 9 h 00

THE COWMM SSI ONER:  Good nor ni ng.
We will get under way.

Let me wel come everybody to this
second roundtable for the Arar Inquiry. W had
one, as you may know, back on May 20th with a
panel of international experts and found that to
be very illum nating.

| think everyone will agree when
they read the |list of people we have participating
in the panel today that this is truly a
di stingui shed panel of experts, all from Canada.
They bring with them a broad range of experience,
operational, some in academ c, sonme with review
agencies, and they will bring different
perspectives to the issues. W have set out the
questions, and | think it will truly be an
informative session for me and for people working
on the Conmm ssion.

| would Iike to express in advance
my appreciation to each of the participants for

the time and effort that they have devoted to
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com ng here to help out the Comm ssion. |
certainly think it is an inportant piece of work

t hat we are engaged upon. | think they do, too,
and as Canadi ans we shoul d be appreciative that
people of this distinction are devoting their tinme
to assist with this project. Thank you to you
al | .

The bi ographi cal sketches of the
partici pants can be found at tab 2 of the
mat eri al .

For those in the audi ence, there
are materials at the front door if you didn't get
it on the way in, but there is a background for
each of them set out there. | won't go through it
fully because | can leave it to you to read it,
but et me just highlight some of the nore
significant parts of the backgrounds of each.

First we have M. Warren All mand,
who, as | am sure everybody knows, was a Member of
Parliament for 33 years from Montreal. He is now
an international human rights consultant. He is a
| awyer by training. He served in several cabinet
posts in the federal governnment, including
i mportantly, for our purposes, he was the

Solicitor General of Canada. He has received many
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honours over the years, including the Order of
Canada in the year 2000.

Next i s Professor Reem Bahdi, who
is an assistant professor of |aw at the University
of W ndsor Law School, a graduate with an LLB and
LLMfromthe University of Toronto. She has
publ i shed many articles that are relevant to the
i ssues that we will be discussing, on a wide
variety of topics, including racial profiling in
the conflict with terrorism She participated on
a panel we had yesterday in the inquiry dealing
with issues, post-9/11 issues, for the Arab-Mislim
community in Canada and made a very val uabl e
contribution to that panel.

Next is Comm ssioner Gwen
Boni face, who has been a member of the Ontario
Provinci al Police since 1977 and has been the
Comm ssi oner of the OPP since 1998. Comm ssioner
Boniface is a | awyer. She was called to the bar
of Ontario in 1990. She has worked with the Law
Comm ssi on of Canada, and she has received many
honours: an Order of Ontario in 2001, for work
with First Nations communities. And I think when
you | ook at her biographical sketch, you will see

t hat she has a very distinguished career in making
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contributions to the First Nations community.
Next is M. Alan Borovoy. And
where do you start with M. Borovoy? He is the
father of Canadian civil liberties, maybe nore
aptly the grandfather or the great-grandfather.
MR. BOROVOY: Oh, thank you.
--- Laughter / Rires
THE COMM SSI ONER: He received the
Order of Canada back in 1982. He has sinply been
t he face and voice of civil liberties in Canada
for over 35 years. When | was practising |law, it
was al ways a great honour to be retained by
M . Borovoy and the Canadian Civil Liberties
Associ ation. | had waited many years for the
phone to ring, and finally it rang. He asked ne

to do a case for them and we got along, |

t hought, exceedingly well, very friendly and so
on, until one serious thing went wong: | |ost
t he case.

| waited for many nmore years. The
phone didn't ring again. He is a tough man.

MR. BOROVOY: We will acknowl edge
t hough that we paid the | awyer's fees.

THE COMM SSI ONER: I will

acknowl edge that. The only thing I will say to
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you, Alan, is it was a hopel ess case.

MR. BOROVOY: In that perspective
it wasn't different froma | ot of our others.

THE COMM SSI ONER: You said that.

Prof essor Stuart Farson is a
part-time professor at Sinmon Fraser University in
Political Science, is a consultant on public
policy issues, particularly national security
i ssues. He has two experiences that he has
participated in that | think are particularly
hel pful to what brings us here today. He
participated in a full-scale assessnment of
muni ci pal police governance, and he was al so the
Director of Research for the House of Conmons
study in 1989 and 1990 when they did review of the
CSIS Act. He has written extensively in the area
and will no doubt bring an interesting
perspecti ve.

M. Norman |Inkster, who is sitting
next to Professor Farson, is a partner at Gow ing
Consul tants Investigative and Consulting Services.
M. Inkster joined the RCMP in 1957, was
Comm ssioner from 1987 to 1994 and was
responsi ble, | think, for bringing in many

initiatives in policing and the conposition of the
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RCMP t hat, by anybody's assessnment, were at the
time forward-1|ooking and very progressive. |
think his | egacy as the Conm ssioner of the RCMP
is something that all Canadi ans shoul d be very
proud of. He has had extensive involvement in
police associations, donmestically and
internationally, and he received the Order of
Canada in 1995.

Comm ssioner Dirk Ryneveld is the
Comm ssioner of the British Columbia Office of
Pol i ce Conpl aint Conm ssion. He was a | awyer at
one time in private practice, a Crown attorney, a
regi onal Crown attorney, a director of major crine
prosecuti ons on Vancouver |sland, and very
interestingly he was the senior prosecuting trial
attorney with the International Crim nal Tribunal
for the Former Yugoslavia. He has had extensive
invol vement with police forces and, as one wil
appreciate, with the oversight of them

Finally on my right is Professor
Wesl ey Wark, who is a Professor at the University
of Toronto Munk Centre for International Studies.
He teaches graduate and under-graduate courses in
intelligence, terrorismand security. He has

written and | ectured extensively in the area. He
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is about to publish a book on the official history
of Canadi an intelligence comunity during the Cold
War and has undertaken a new book dealing with
Canadi an intelligence activities involved in the
war on terror. | think | can fairly say that

Prof essor Wark is recogni zed broadly as one of the
very | eading academ cs and writers dealing with

t hese security intelligence issues in Canada.

There you have a panel. | can't
t hi nk of a nore distinguished, qualified panel to
di scuss these issues.

The format for today is found at
tab 1 of the material, and I amnot sure if
everybody has them by tabs. W have divided the
programinto six questions to try to bring a focus
to the discussions. The first three questions
will be dealt with in the norning and the second
three after the lunch break.

The format for each question is
t he question will be posed, and we have asked
t hree speakers to speak to the question initially
for approximately five mnutes to give their
perspective and their view. After that has taken
place, | will then ask other menmbers of the

roundt abl e panel to respond, if they choose to do
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so, and woul d encourage exchanges of views,
agreenments, disagreenments, and so on.

| will during the course of the
di scussi on of each question pose questions to the
panel, to set out those issues which I think are
particularly important to the mandate.

| woul d encourage members of the
panel to speak freely to ensure that all of the
matters that they think are important to ny
mandate are raised in one way or another.

Certainly the questions that we
have designed are designed really to draw out and
to elicit the views of the panel menbers on these
subj ects.

| will keep track of the time so
that we conmplete the three morning questi ons by
twel ve o' cl ock noon. There will be a norning
break at 10: 30 for 15 m nutes.

From 12: 00 to 12:30 we will open
the floor on the first three questions, and people
who are here in the audience will have an
opportunity to direct questions on those first
t hree questions to the members of the panel.

We will break at 12:30 to 1:30 for

lunch, and in the afternoon we will repeat that

StenoTran



© o0 N o o -~ wWw N P

N N N N N N P B R R R R R R R
ag A W N P O O 00 N oo 0o »dM W N - O

format for the three afternoon questions, and we
will wind up, at the |atest, with questions from
the floor by 4:45. |If we don't need all that
time, we could finish earlier.

So with that introduction, let me
then turn to the first question.

The first question is obviously a
fundament al one: The mandate calls upon me to

make recommendati ons for a review mechani sm for

the RCMP's national security activities. It
strikes me that the first question -- and that is
why it is posed as the first question -- is: Need

there be any change or is the status quo
sufficient for those activities?

There al ready are a number of

accountability and review structures in place.
Internally, there is the governing statute, the
RCMP Act, Code of Conduct, internal policies,
m ni sterial directives, a supervisory hierarchy.
Externally there is the CPC, the conpl aints body,
and they al so nmust conply with statutes: the
Privacy Act, the Access to Information Act, Human
Ri ghts Act, the Charter of Rights, |aw generally.

Finally, if cases are taken to

prosecution, they are subject to scrutiny of the
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judiciary.

So there is that body of
accountability, if you will, present.

The question that arises here --
and I will stop talking in about two sentences.
But the question that arises here, that is really
at the heart of this inquiry, is this: Are the
nati onal security activities of the RCMP such, and
are they different in a material way fromthe
ot her activities of the RCMP, that they warrant a
further type of review?

Police oversight nost often takes
the form is focused on conpl ai nts-based. |Is that
sufficient for the review of national security
activities? O, as sone would posit, do we need
more of a review mechani sm an inspection, an
audit mechani sm however one wants to put it,
simlar to what we have for SIRC, an intelligence
agency?

| think that is the signal for me
to stop tal king.

--- Laughter / Rires

THE COMM SSI ONER: Who wants to be

the first to speak in the dark?

So | think that fundanentally sets
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out the issue. | won't say any nmore, and | wil
call on M. Norman Inkster to |lead off the
di scussi on.

M. Inkster?

MR. | NKSTER: Thank you very nuch,
M. Comm ssioner. It is a pleasure to be here.
Thank you very much for the invitation.

As you know, we were asked as
panellists to select questions that we would |ike
to speak to, and | found this one of course to be
one that was nost intriguing so | thought I would
of fer up my opinion.

As we all know and woul d expect, a
| ot has changed since | left the role of public
policing in 1994, and | nmust admt while it is
difficult to keep abreast of all of the changes in
policing in Canada, as an interested bystander |
have certainly done ny best, | hope, to follow
along with the changes that have occurred.

| was intrigued by the question,
number one, and its reference to the national
security activities of the RCMP. As we all know,
in the business of policing and the business of
review panels and comm ssions, it is inportant

that we | ook at the words carefully and that those
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words don't portray something which is not
i nt ended.

The reference portrayed for me the
suggestion that the RCMP had somehow been given
some additional mandate that went beyond that
which is contained in the RCMP Act, and |I am of
course referring to their responsibilities in
respect of the national security activities.

My own research and the
document ati on that was kindly provided by the
Comm ssion staff |led me, of course, to the
Security Offences Act to see whether or not there
was somet hing there that pertains, and to ny
surprise it became evident to me that the Security
Offences Act does not help with the determ nation
of what conprises the national security activities
of the RCMP.

So for me as an informed observer,
the reference to national security activities of
the RCMP is not different in concept than a
reference to the RCMP's crime prevention
activities or drug enforcement activities, as all
are captured by what is defined as the RCMP' s
mandat e, which of course is the enforcement of the

| aws of Canada as set out in the RCMP Act.
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The role of the RCMP is the
prevention, detection and investigation of
crimnal activity and, where warranted by the
evi dence obtained, the laying of crim nal charges
for prosecution. That includes offences
i ncorporated by definition of section 6(2) of the
Security Offences Act, which gives the RCMP
jurisdiction to investigate offences which rel ate
to athreat to the security of Canada, which is a
lift fromsection 2 of the CSIS Act, and the
Security Offences Act al so includes offences
agai nst internationally protected persons.

Now all of this preamble is sinply
to say that the RCMP's primary responsibility was,
and remains as | see it, the enforcement of the
| aws of Canada and the investigation of those who
it is alleged have broken those |laws, to determ ne
whet her or not there is a reasonabl e and probabl e
grounds to believe that an offence has occurred
and that charges are warranted.

The question to the nati onal
security activities of the RCMP does not inmply a
new or expanded role for the Force but, rather,

t he investigation of crime of all sorts, including

t hose which are often characterized as acts of
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terrorism

During the | ast several years that
| spent in the RCMP at a fairly senior |level, |
wi t nessed nmy predecessor, Conmm ssioner Bob
Si mmons, | ead the Force through seven Royal
Comm ssions. Conm ssioner Sinmmons was in many
respects my mentor, and | watched with great
adm ration as he managed this onerous workl oad.

Thus Royal Comm ssions, as is
referenced in the documentation made avail able to
us to read, is not a new experience for the RCMP.
But make no m stake, the work of the Comm ssion
has al ways been seriously taken by all menbers of
the Force in the firmbelief that assum ng errors
and oversight are situations that caused the
government to establish a Royal Comm ssion in the
first place, the end result would be a better,
more responsive and nore publicly accountabl e
organi zati on.

|, as one individual, spent a | ot
of time, almst 40 years in policing now, both
private and public. | firmy believe, and hold
t he belief, that one of the nmost inmportant pillars
t hat supports denocracy is a professional,

wel | -trained publicly accountable | aw enforcement
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body. W thout it, anarchy results and of course
all attempts at denocracy would fail.

There is no need to repeat here,
as you have nentioned al ready, the many
accountability systems to which the RCMP is held,
and to ensure that -- it is inmportant, | think, to
understand as well the fundamental differences
bet ween the roles and the responsibilities of
police agencies and those of security services, in
that in my opinion -- and it is a somewhat narrow
coment. But in my opinion, if police do their
work well, then their work product is of course
subject to all of the protections of the court and
all of the review bodies that you have nmenti oned.

I n other words, if |aw enforcement
does its work well, then virtually everything it

does becomes public and it is avail able for public

scrutiny.

On the contrary, however, in a
security service -- although I never served in a
security service -- if they do their work well,

not hi ng beconmes public and we don't hear of it.
It is the fundamental differences between their
rol es.

| understand, of course, and to be
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sure that not all investigations by the police

| ead to crimnal charges. |If the evidence in the
i nvestigati on does not meet the burden of proof of
beyond a reasonabl e doubt, charges will not be
laid. In some Canadian jurisdictions even where

| aw enforcement believes that the beyond a
reasonabl e doubt test has been nmet, Crown counsel
wi Il not authorize the laying of a charge if the
Crown believes that there is not a strong

l'i keli hood of conviction. So there are additional
checks and bal ances.

Whi ch brings me around to the
fundament al point, | suspect, and that is: Does
the RCMP require a new formof review for their
security activities?

When | brought my mnd to this
guestion, | really had to ask myself: Well, if we
were to put in place some new form of review,
would it help to deter or prevent the events which
caused this public inquiry to be created?

My understanding of the events
that led to the establishment of this conm ssion
are as follows: that during the height of the
post-9/11 activity -- and | think that is a

context that we nust not overl ook. But in the
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context of the 9/11 activity, information in the
hands of the RCMP was shared with authorities in
the U S. A ; that at |east some of that information
pertained to M. Arar. And of course | have not
had access to any information that has not been in
t he public domain.

Members of the RCMP in possession
of this information ignored an RCMP directive as
it pertained to the sharing of information with
authorities outside the RCMP and the caveats that
applied thereto.

Aut horities in the U S. A detained
M. Arar, presumably based in part, although this
has not been made clear to me in any public way,
on the information provided to the RCMP -- by the
menmbers of the RCMP who chose to ignore/overl ook
the controls that were in place.

Then the U. S. A authorities chose
to deport M. Arar, a Canadian, to Syria rather
t han back to Canada, assum ng that deportation
anywher e was warrant ed.

And nothing that | have been able
to see indicates that the RCMP were consulted in
the merits of M. Arar's deportation, which is of

questionable -- whether it had any value at all.
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If this fact scenario, albeit much
abridged, is a reasonable portrayal of what
occurred, then | amleft with the question: How
woul d the creation of any additional oversight
mechani sm prevent the occurrence of a sim|lar
event in the future?

| f people within an organization
choose to ignore rules, or indeed, as always wil
be the case, if people within the organization
simply make m stakes, | can't see that any anmount
of oversight or review wi ||l be effective. One
cannot conceive of an oversight or review
mechani smthat can function in real-time fashion
to avoid the errors that occurred while not
interfering with the i ndependence of the police.

| clearly admt, M. Comm ssioner,
that | have not had at my di sposal all of the
facts, nor have | heard all of the testimny
presented to this Inquiry, but if additional
oversight will avoid the errors of the past and
prevent anyone fromsuffering the indignities

experienced by M. Arar, then | amone Canadi an

who wi |l offer full support. But oversight for
t he sake of oversight will serve no one well.
There will always be a need to
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hol d the police accountable for their actions and
my sense is that in the context of the facts
around this Conm ssion, the existing mechani sns
are nore than adequate for that purpose.

Thank you for your tinme.

THE COWMM SSI ONER: Thank you,
M. Inkster.

Prof essor Farson next?

MR. FARSON: Thank you,
Comm ssi oner, for the opportunity to present ny
t houghts today.

| am very much in favour of a new
formof scrutiny. | would argue that in the
aftermath of 9/11, we have seen the addition of
greater powers, a broader mandate, a restructuring
in the way policing is done in this country. \When
you have that, | would argue that we need a nore
bal anced formand a greater form of scrutiny.

When we come to decide what form
t hat greater scrutiny should -- howit should be
shaped, | think there are a number of points that
can be made that m ght give us some gui dance.

It would be nmy argunment, one of ny
wor ki ng hypot heses now woul d be where you have

coercive and intrusive institutions that happen to
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be ineffective or inefficient at what they do,

t hey constitute, or tend to constitute, a threat
to civil liberties and human rights. Also when
you have a greater perceived failure or a greater
amount of political pressure, you get greater
abuse.

And | think the issue of or the
policy of rendition and the use of torture falls
as a consequence fromthat.

So there is, | would argue, in any
type of review system-- and we need, | would
argue, a broad review system for national security
pur poses. We need to attend to both issues of
propriety and efficacy. | think that is a cruci al
i ngredi ent.

When we conme to | ook at how
scrutiny is actually done, | think we have to
admt that it can serve several different
purposes. There is the master of propriety, of
efficacy and constitutionality and there are
di mensi ons of that that we also have to | ook at.

Under propriety, we are | ooking at
conmpliance. We are | ooking also at the adequacy
of | aw, whether the rules that we have in place

are adequate. We don't often always do that in
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our review mechani sns.

Wth efficacy we are | ooki ng at
t he i ssue of whether there is capacity, whether
institutions have the resources, the powers, the
right sort of mandates, whether they have and wil
have the performance necessary to do their duties,
and whet her they operate with due econony.

Finally, there are these
constitutional issues of answerability and
accountability.

One of the conclusions | have
drawn frommy own research is that scrutiny
institutions are not necessarily good at doi ng al
of these various different types of scrutiny. So
we need horses for courses, if you wll

Two exanmples | think I could give
whi ch woul d make the point.

Police conplaints, | would argue,
generally have been very good at making policy
changes but rather poor at getting rid of bad
apples fromforces.

Second, | think if we | ook at
| egi sl ative bodi es and their oversight
mechani sms -- and | am taking my guidance here

fromwork that has been done in the United
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States -- legislative bodies tend to be very good
at dealing with what McGoverns and Schwartz have
called fire alarms, and not very good at the
mundane everyday sort of research to see whet her
institutions are adequate for the job.

So it is very inmportant, when we
| ook at scrutiny organizations, to understand the
organi zational cultures that are likely to be
present.

One of the other points that |
woul d make is that with security and intelligence
matters, the activities involved do not form part
of what we m ght call discrete vertical silos in
government; rather, they are horizontal functions
t hat spread thenmsel ves across the full range of
government institutions. So we can't |ook at the
probl em of scrutiny simply in terms of single
institutions and the problens that single
institutions have. Rather, we have to | ook at the
activities of the entire framework of government,
and particularly how functions run across
institutional |ines.

Thus, institutions doing scrutiny
need to be able to talk to one another freely and

to | ook across governnent.
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There are three final points |
woul d make with regard to scrutiny.

| f you want to have effective
scrutiny, it depends, | think, on clearly defined
mandat es and powers: informational connectivity
bet ween scrutinizing institutions and very much so
on adequate resources.

And | woul d argue that nmost
scrutiny bodies are under-resourced. | think we
could | ook at the way, for example, that Bill C-36
is currently being reviewed and the Library of
Parliament resources that are being provided to
t hose comm ttees.

We coul d al so | ook at what has
happened to the security and intelligence
commttee in the United Kingdom and how t he chi ef
investigator got fired for perhaps making
statenments agai nst the government.

My sixth point would be that
hi story does have a habit of repeating itself, and
we m ght, for exanple, want to put 9/11, Pan-Am
and Air India in one sort of continuity. But I
woul d counsel the Comm ssion on one point: that
t he next crisis may have very little to do with

the current one. So when we are thinking about
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putting new forms of review, oversight, and what
have you in place, whilst we may want to solve the
current crisis, and it may have nice political
optics, we may not be dealing with the best
solution in terms of the public interest.

So we need to | ook forward as well
as back when we are dealing with recommendati ons.

Al so | would point out in this
regard that our definition of national security is
changi ng, has changed rapidly since 9/11. 1In a
structural sense, at |east, we have noved in this
country, and particularly at the provincial |evel,
to an all-hazards approach, not sinply the
traditional notions of national security.

Finally, I would I'ike to make the
poi nt that Juvenal's question about "who wil

watch the watchers" is a really relevant one for

this Comm ssion, | would argue. We know t hat
scrutinizing bodies clearly sometinmes fail in what
t hey do.

| woul d point to the fact that
when Parliament came to review the CSIS Act in
1989-90, we found SIRC s met hodol ogy on a nunber
of their reviews wanting. | notice also that

revi ew bodi es can get co-opted. Ron Atkey
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recently admtted with regard to Air India that

the commttee held back on their revi ew.

So |l think that there are a nunber

of broader requirements to | ook at when we are
| ooking for some formof new mechani sns for the
RCMP and, more broadly, for the comunity at

| ar ge.

| woul d make one final point,
which to me and frommy experience is an obvious
point: we are not, and we haven't yet, | don't
think, in the Comm ssion's papers | ooked at the
i nvol vement of Parliament in this process, and it
is crucial.

Thank you.

THE COWMM SSI ONER: Thank you,

Pr of essor.

M. All mand?

MR. ALLMAND: M. Comm ssioner, i
answer to the question "do we require a new form
of review or oversight", | would say absol utely,
yes. And is the status quo sufficient?
Absolutely, it is not sufficient.

It hasn't been mentioned so far
t hat the Conm ssion for Police Conplaint for the

RCMP has no power of subpoena, either for verbal
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or witten evidence, unlike SIRC. It is mainly
conpl aints-driven. It doesn't have an overal

audit capacity or power, although it can formul ate
complaints. It doesn't have a general audit

power .

Third, in any conplaint sent to
the CPC, it nmust first refer that conplaint to the
RCMP, who do an initial investigation, which we
have seen in certain cases takes consi derable
time. And the old maxi m goes that justice del ayed
is justice denied.

So there are many flaws in the CPC
system the present oversight system conpared to
SIRC, let's say, which is I think a much better
system which only applies to CSIS.

Now, my old friend, you didn't
mention in his curriculumvitae that Norm I nkster
was an outstandi ng hockey pl ayer.

THE COMM SSI ONER: He is a good
golfer, too. | know that from personal
experience.

MR. ALLMAND: At one time when he
was captain of the RCMP team he asked me to play
when | was Solicitor General. But | couldn't keep

up with him
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MR. I NKSTER: | thought he was
doi ng some fancy skating here.
--- Laughter / Rires

MR. ALLMAND: In any case, | have
to disagree to a certain extent with nmy old
captain, because the RCWMP since 9/11 with C-36 and
C-17 have taken on a | ot more security and
intelligence activities, especially in their -- we
have seen a review of their intelligence-Ied
policing activities, their joint operations, and
the I NSETs with provincial and municipal police
forces, their operations, joint operations, many
types of joint operations, in the gathering and
collection of intelligence and security
i nformati on.

Any final dossier on security and
intelligence, the informati on we now see conmes
from many sources, including the RCMP. The fi nal
dossier on an individual, on an organization, on a
set of activities, is contributed to by the RCMP
in their work, the other police forces in Canada,
CSI S, perhaps the Communi cati ons Security
Establi shment, a wi de range of organizations, and
t he present oversight body, which is the CPC, is

j ust not capabl e.
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| am not alone in saying that, but
Shirley Heafy, who is the chair of that Public
Conpl ai nts Comm ssi on, has been very critical of
it; said that she has not been able to do her
wor k, especially on security intelligence matters.
On pure policing and | aw enforcement i s anot her
t hi ng.

But on the grow ng area of
security intelligence, which the RCMP is required
to do as a result of all the post-9/11 | egislation
and policies, she has not been able to do that,
and we are at a bit of a stalemate. That is why
we have this comm ssion, as a matter of fact.

So | would say that, yes, we
absolutely need a new system You get into the
kind of new systemin Question 2, and | will wait
until you put that question to us to deal with it.

| just want to point out that
whil e these dossiers that | referred to, that are
put together, are built up from many sources,
including the RCMP, they can of course be used to
break up anti-terrorist activities, to thwart --
shoul d say terrorist activities. But when
m st akes are made, they can severely hurt people,

as they have in the case of M. Arar.
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And we know m st akes are made.
And the nobst outrageous m stake, | guess in recent
times, on poor intelligence is the greatest power
in the world, the United States, through their
intelligence and security operations, comng to
believe and trying to tell the world that Iraq had
weapons of mass destruction. That was a serious
error in security intelligence.

But there are many, many ot hers.
We need oversight bodies that are effective, that
have the powers essential to get to the bottom of
t hi ngs and protect people against what m ght go
wWr ong.

| will be ready, in Question 2, to
comment on what kind it should be.

THE COWMM SSI ONER: Thank you,
M. All mand.

Let me then turn this question
open to the panel, people who wish to deal with
t he question: status quo or new fornf?

Prof essor Wark?

MR. WARK: Thank you,
M. Conmm ssi oner.

Very qui ckly, the answer, | think,

to Question 1 is a very unacadem c answer, but it
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is "of course".

| want to just set this in a
[ittle bit of a context, and | will have ny own
opportunity later to enlarge on sone of these
i deas, but | want to come back to M. Inkster's
remar ks about what good are review mechanisms in
any case.

Let me just very quickly say in
support of the notion of "of course" being the
answer, let's think about what has changed in the
world and this country since 9/11 with regard to
nati onal security activities. It is an inmpressive
short 1ist.

The | aws have changed. The
security and intelligence community in Canada has
been fundamentally transformed. The nature, or at
| east the perception, of the threat to national
security has been fundamentally transformed as a
result of the emergence of the gl obal
transnational terrorismthreat. Public awareness
of these activities has changed fundanmentally.
And political attention, something often in the
past lacking in this field, has also been
fundamentally transformed.

In all of these regards, it seens
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to me, a broad-based review mechani smfor national
security activities, if that is what we are going
to call them has a fundanmental role to play. The
mechani sms that we have in place, which we
inherited froma pre-Septenber 11th world, are
sinply insufficient across the board in every
respect to deal with these probl ens.

So "of course" is my answer.

Let me raise an objection to, or a
response to M. Inkster's note about -- it is an
interesting question: What good would a different
ki nd of RCMP revi ew mechani sm have made in the
context of the Arar Comm ssion?

It has to be said -- and again
will use the words "of course"” -- that review
mechani sms don't fool proof security and
intelligence communities, and all the schol arship,
decades upon decades of scholarship tells us that
intelligence failures are in many respects, al as,
i nevitable. Review mechanisms don't exist in
order to prevent intelligence and nati onal
security failures.

Nor are they necessarily nmeant, as
M. Inkster perhaps has suggested, to try and fix

a problemwhile that problemis kind of
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operationally under way. Rather, review
mechani sms have different capacities. They are
desi gned to enforce and i nprove conpetency, and
propriety and respect for the |aw within national
security communities, and I think all the evidence
suggests that those review mechani sns t hat exi st
around the world have had some consi derabl e i npact
in that regard.

So they are neant in effect to
i mprove not with regard to any particul ar
incident, but overall inprove the performance of
security intelligence communities; and if they do
their job well, they can have that inpact.

But perhaps the biggest role they
play is arole in the field of public educati on,
public know edge, and public reassurance. It
seenms to nme one of the great damages -- and |
t hi nk we saw some flavour of this in yesterday's
expert witness testinony. One of the great
damages that can occur in national security
practice in a country is when society at |arge, or
i mportant conponents of that society, feel a
growi ng distrust, scepticismand unease about the
nati onal security mechani sms of that country.

That in itself beconmes, in fact, a national
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security threat.

In an ideal world, review agencies
have a role to play in public education, public
knowl edge, public reassurance, which very few
ot her mechanisns in the political structure can
pl ay.

So | would fundamentally disagree
with M. Inkster's approach to the question of
what revi ew agencies are meant to do, or the
nature of how we measure their performance. They
do other things and they can do other things well.
| don't think that we are currently set up to do
t he kinds of things that need to be done well in
this country, but I will have another occasion to
remark in greater detail about that.

Thank you.

MR. INKSTER: It is been a |ong
time since | have been scol ded by a professor, so
| don't want to let it go by.

As we engage in this debate, which
is a very, very inportant debate -- one, he
clearly m sunderstood me. Of course we need
review mechani sms. We have themin place. | have
worked with them for years, and they are very

effective and very helpful, as | said in ny
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remar ks, which he apparently chose to ignore.
But | think as we deal with this

i ssue, we bandy words about and we have to be

very, very careful. | mean, Warren's reference to

intelligence-led policing. This is not new. This

has been going on since 1873. Of course you
gat her information, which becomes intelligence;
intelligence becomes evidence; evidence gets
presented in a court of law. And that is howit
works. This is not a new thing. Policing has
al ways been based on gathering information about
crime, which is often referred to as intelligence.

There seens to be, as well, a
fundament al m sunder st andi ng as between security
intelligence and crimnal intelligence. Both
agencies use intelligence appropriately, and it
necessary, but they are not one and the same thing
and they are often used for different outcones.
But intelligence gathered in the RCMP becones
evi dence, evidence | eads to charges and charges
are | aid.

But furthernore, in the constant
reference to the national security activities of
the RCMP, we need to bear in mnd as a group that

these apply to all police departments in Canada.
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So if they are going to have sone additional
oversight in the RCMP around national security
i ssues, then it probably needs to enbrace | aw
enf orcement agencies across this country --

THE COWMM SSI ONER: Certainly one
of the issues -- ny mandate, as you are aware,
specifically refers to the national security
activities of the RCWP.

MR. | NKSTER: Exactly.

THE COWMM SSI ONER: But in a world
of integrated policing in the national security
area, one can't ignore the fact that all the other
policing agencies are simlarly involved.

MR. | NKSTER: | don't have the
numbers at nmy fingertips, but my suspicion is
t here are about 60,000 police officers in this
country, and sonething | ess than 20,000 are in the
RCMP. So if we are going to | ook at the role of a
police departnment around these activities, we have
to embrace it across the country; otherw se, a
revi ew of national security activities in the
interests of Canadi ans won't worKk.

THE COWMM SSIONER: | will conme to
t hat as one of the | ater questions: that they

work in an integrated fashion. |If one only had
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the review mechanismfor the RCMP, it is not going
to be effective if those they are working with
aren't under simlar. But we will come to that.

Thank you.

M . Borovoy.

MR. BOROVOY: | n some ways you may
have got us off on the wong track by, in a way,
asking the wrong question at the outset when you
ask what is different today that m ght require
some new mechani sm

| woul d respond, in part, even if
not hing were different, all this would show us is
t hat somet hing has been m ssing all these years.
| would say that two key factors argue for
somet hi ng new.

One, anyone who has lived in the
real world for |onger than an hour knows t hat
people who run into conflict with the police are
often very intim dated about filing conpl aints.
You have heard evidence about that fromthe Muslim
community. The Canadian Civil Liberties
Associ ation has conducted surveys over the years
showi ng the same thing. Our own day-to-day
experience tells us that.

The second factor is that so nmuch
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in the national security area is, and is supposed
to be, done in secret, and so those who are being
abused -- even if this sounds |ike an internal
contradiction -- often don't knowit. So if their
privacy is being invaded, they don't knowit. If
their activities are being disrupted -- and
incidentally, I make a special mention of that
because in an era of preventive | aw enforcement,
we are told that the policy of the federal
government now is to prevent acts of terrorism so
this suggests very strongly that a | ot of the
activity we have to be concerned about is not in

t he laying of charges and in prosecutions openly
revi ewed but in secret disruptive activity that
isn't thereby reviewed.

So what this means is that people
who are being i nvaded i nproperly don't know enough
to file conplaints. They don't know what has
happened. All Canadi ans, therefore, need sone
assurance that somebody outside of the agency
itself, and the politicians who are so often
reluctant to engage in this kind of conflict with
the police, that somebody else is | ooking at it.

| don't think we have to choose

bet ween perfection and nothing. Alittle
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i mprovement would go a | ong way.

THE COMM SSI ONER: Anyone el se?

MR. ALLMAND: | want to make a
further comment on security-1led policing.

It is true, as Norman | nkster
said, that the RCMP has been doi ng
intelligence-led policing for a long time, but
they were doing it mainly with respect to crim nal
activities.

Now, when they split off the
security service fromthe RCMP in 1981, nore or
| ess, they were supposed to put security and
intelligence with CSI'S and keep | aw enf or cement
with the RCMP. But what has happened -- and
M. Wark referred to this -- since 9/11 and with
Bill C-17 and Bill C-36, with the new crimes of
terrorism the area between security and
intelligence and | aw enforcement is blurred.

Since 9/11, the RCMP is doing a
| ot of security intelligence-led policing rel ated
to security matters in addition to policing, and
we are nore concerned here with its
intelligence-led policing on security matters
because that information, as | say, with CSIS

information, with other information, is going into
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t he dossiers that maybe are putting M. Arar into
Syria and other sorts of abuses that we heard
yesterday fromthe Arab-Miuslimpanel, where their
civil liberties are being harmed.

Whereas the intelligence that was
gathered that in crimnal activities or |aw
enforcement finally went before the courts and the
courts had the opportunity, the judges, to test
t hat evidence, they don't with the type of
evidence that the RCMP is gathering on security,
which is, as | say, going into dossiers, which
coul d prevent people fromgetting jobs, which
could end up in security certificates. And we can
see people are now in prison for several years on
security certificates wi thout ever being charged,
et cetera.

That is why | believe very
strongly that we need a new formof reviewto
cover not only the | aw enforcement activities, but
the security and intelligence activities of the
RCMP.

THE COWMM SSI ONER: Anybody el se
who hasn't spoken that wi shes to on this? There
wi Il be obviously opportunities on other

guesti ons.
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Let me ask this question that |
see as a subset of this question.

We know t hat we have and we
respect a principle of the independence of the
police, and typically the oversight of police
departments in Canada, as | mentioned earlier, is
focused on a conmpl ai nts-based system It is based
on the notion that people know and then can bring
a compl aint forward, and so on. But what we don't
do, typically with police departments in Canada at
| east -- they do el sewhere -- is we don't have a
review system SIRC-like review system where the
review body can go -- and | don't mean this in a
negative way -- and nuck around in what the agency
is doing and conduct its own review and its own
i nvestigations.

If we | ook as one of the changes
to the status quo -- | pose this question to those
who advocate change, and often they say t hat
because this is more |like security intelligence,
then we should be | ooking at SIRC, at |east, as a
model , as a starting point.

Can you reconcile that type of
review activity, the new self-initiated mucking

around in the national security activities of the
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police, with the notion of police independence?

|s there a problemthere or is there not?

Just a last comment. | would
indicate that there are countries -- and we have
referred to it in the material, | won't go into it
in detail -- overseas in Europe who do have that

type of review for police agencies and | guess
seemto view the notion of police independence
differently than we do.

Yes, Comm ssi oner?

MR. RYNEVELD: Thank you,
Comm ssi oner.

| can only tell you the experience
| have as British Columbia's Police Conplaint
Comm ssioner, in that we are sonmehow uni que from
some of the other various nmodels across Canada in
that my office is an i ndependent officer of the
| egi sl ature, and we do not report to any | evel of
government other than to the Speaker of the House.
In that sense nmy office has i ndependence.

The ot her issue about our
office -- the legislation which, by the way, is
far fromperfect, and | have recently drafted a
white paper to which I will make reference | ater,

with draft statute for change, because our
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| egi sl ation requires change.

But one of the key features that
British Columbia's |legislation has is that it is
not solely conplaint-driven. Someone who has a
conmpl ai nt agai nst the nmunicipal police forces in
British Columbia can make a conpl aint either to
t he police detachment or office involved, or
conmplain to our office. That is one way.

However, there is also the
opportunity that if something comes to ny
attention fromany other source that, in nmy view,
requires in the public interest that the matter be
investigated, | can order an investigation, be
that internally or externally.

So I can ask one of the munici pal
forces to investigate a matter that perhaps |
m ght read in the press or has cone to nme on a
confidential basis. If it conmes to me
confidentially, I cannot [aunch what is known as a
public trust -- | cannot |aunch a public trust
i nvestigation, but | can order an external
investigation for me to determ ne whet her or not |
shoul d order a respondent to be named, et cetera.

Al t hough my jurisdiction is

l[imted to municipal police forces, the
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| egi slation permts me to go to the Comm ssi oner
or Deputy Comm ssioner of the RCMP to act as ny
investigative body, in other words. And | have on
occasion requested the good services of the RCW
to investigate conmpl ai nts about muni ci pal
departments, especially where you have a | arge
force and you have smal |l ot her munici pal
departments who simply do not have the resources
to do an extensive investigation.

So not all systenms need
necessarily be conplaint-driven. | think that if
you were to give that kind of jurisdiction to
what ever body should performthis review task, you
may wi sh to consider expanding it beyond mere
conmpl ai nt-driven.

Thank you.

THE COWMM SSI ONER: Anybody el se on
the first question?

MR. ALLMAND: On your question?

THE COWMM SSI ONER: Yes, go ahead.

MR. ALLMAND: You asked,
Comm ssi oner, whether any oversight body should
have the right to muck around, | think you used
the term

THE COMM SSI ONER: Maybe |
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shoul dn't have used that term  You know what |
mean.

MR. ALLMAND: Yes, | know what you
mean.

I n other words, how does that neet
t hat whol e i ssue of police independence?

THE COMM SSI ONER: Yes, that is

MR. ALLMAND: Of course, the RCMP
have to be independent in the governance of their
day-to-day operations, but they operate within a

policy framework, in a framework of laws, in a

framewor k of directives, of policy -- well, a
policy framework. And it is not, |I don't believe,
mucki ng around to see -- not to direct the police

to what they should do on day-to-day operations
but to check to see if they are living up to the
Charter, to the laws of the land, and to their own
directives and so on. And that has to be
i ndependently done.

SI RC does that now vis-a-vis CSIS.
They don't try and tell CSIS howto carry on their
day-to-day operations, but if they are violating
any sort of directive, or |law, or the Charter, any

sort of normthat should be applied to them-- by
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t he way, not only are very violating any norns but
sonmeti mes the oversight body m ght see where there
are gaps in the policy framework, and | could give
exanpl es of that where you only find out after a
conmpl aint or by an audit that a very serious

matt er has never really been touched by policy and
it should be. And that is where the audit body,

or the oversight body, can also intervene. But I
don't call that mucking around.

They should certainly, as | say,
not interfere with the independence of day-to-day
operations.

THE COMM SSI ONER: Anyone el se?

Yes, Comm ssioner.

MS BONI FACE: If | could follow up
on M. Allmand's point, | think one of the things
t hat, as you work through this exercise -- and
this is also a | ayered process in my mnd in terns
of consideration -- is that to the breadth of the
bodi es who have an opportunity to raise questions,
and while I amnot totally famliar with the
federal context, I will give you the provincial
cont ext .

Police in Ontario may be subject

to questions fromthe Human Ri ghts Conmm ssi on,
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fromthe Onbudsman's Office, fromthe Ontario

Comm ssion on Police Services. So ny point nmerely
is, as you work through the exercise, ook to the
breadt h of what those responses required on
policing, both for individual officers and for the
organi zation, and then work back in ternms of
trying to satisfy some of the issues that have
been raised in ternms of where does it fit and how
does it connect into those types, so that the
foundation, if you choose to build a foundation

t hat tal ks about what a new body woul d I ook, do

t he breadth of those expectations.

THE COWMM SSI ONER: Don't duplicate
what's there now, don't over-review and build on
that. Right.

Anybody el se on the first
question? Okay.

MR. WARK: | amcom ng to your
guesti on.

THE COMM SSI ONER: Pl ease do t hen.

MR. WARK: | think the question of
whet her review interferes with the traditional
doctrine of police independence is an extrenely
i mportant and conpl ex one, but it may al so be

slightly m sleading as well in two different
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cont ext s.

One is that | think some of the
comments around the table are absolutely right:
that there is a difference we have to recogni se
between intelligence gathering activities and | aw
enforcement activities. And what we are really
focusing on here is the question of intelligence
activities in the context of RCMP and ot her
security intelligence community activities.

These intelligence activities are
different, and they can, | think, be distinguished
and separated fromthe | aw enforcement part of the
RCMP' s mandate. MWhat the inplications of that for
review are i s another question.

One of the reasons why it m ght be
necessary for a review agency to be involved in
this process is simply that -- there are two
argunments here.

One is the that, in the
post - September 11th world in particular, getting
intelligence right is a fundamental requirenment of
nati onal security in ways that may not have been
for Canada as a country at any time in its prior
hi story.

The RCMP, of course, is part of
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t he security intelligence comunity. It is part
of that community that doesn't really have very
ri gorous oversight of what it does in the national
security field, and | think that has to change.

| would say that within the
structure of the RCMP, the work that it does in
t he national security field, on the intelligence
side, is bureaucratically distinct, and that
shoul d assi st the process of review.

And | think also we have to raise
t he question of to what extent is the traditional
doctrine of police independence slightly
myt hol ogi zed and perhaps slightly out of date in
this national security field?

| think the truth of the matter
is -- and we see this in part in some provisions
of Bill C-36 -- there is going to be greater
political direction and greater political
invol vement in national security policy
deci si on-making that will have an inmpact on
intelligence collection, intelligence assessnents
and the use of intelligence. And it behooves us
to have the capacity to review the inplications of
t hat political involvement and direction, but also

to have some formof accountability over that new
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political attention and interest in this field.

So in all of these regards, again,
| guess | come back to a kind of "of course we
have to deal with this problent

We cannot give the RCMP, under a
per haps slightly outmoded doctrine of police
i ndependence, a kind of free ride in this field.

THE COMM SSI ONER: Last comment on
Question 1, and then we will npove to Question 2.

Per haps, M. Borovoy, you can make
it, and save other coments. | am sure you can
work theminto one of the other questions.

M. Borovoy.

MR. BOROVQY: The -- go ahead.

--- Laughter / Rires
THE COWMM SSI ONER: All right. I

am sure there will be anple opportunity during the
day -- | nmean, there is an overlap within the
guestions -- to discuss ideas.

Just before moving to Question 2,
| didn't introduce sone people | should have at
t he outset.

Sitting immediately to ny left is
Ms Andrea Wight, who is one of the | egal counsel

wor ki ng for the Comm ssion, doing a spectacul ar
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job. She works with two [ awyers in the front row,
Freya Kristjanson and Ron Foerster, who have been
responsi ble for doing a | ot of the background
papers. | think anybody who has read them agrees
t hat they' ve done a terrific job.

There are also three members of ny
advi sory panel here today, three out of five:
Madame Moni que Begin needs no introduction, in the
front row. Former Assistant Comm ssioner,

Al phonse Breau, fromthe RCMP, who is behind Ron
Foerster, and Professor Kent Roach fromthe

Uni versity of Toronto Law School. They are three
of the five people who are on the advisory panel
hel ping me with this.

If I can turn to the second
guestion, and the questions fromhere on are
prem sed on the notion that there will be some
change to the review mechanism And | et nme hasten
to add, the first questionis a legitimte
guestion and is obviously something I am going to
consider. But one wants to, in a session |like
this, consider all of the issues.

The first question -- or Question
No. 2 is: |If so, assumng there is going to be

some alteration, should the revi ew of nati onal
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security activities be conducted by -- and then
there are really four options that are set out
here. Let me just briefly explain each one.

The first would be an expanded CPC
with review-like powers, simlar to SIRC. So we
woul d take the existing institution and we woul d
say that for the national security activities,
presumably -- it could be for everything -- but
for the national security activities, we would
expand the powers of the CPC to have SIRC-1i ke
powers.

The second woul d be just a new
body with jurisdiction over the RCMP nati onal
security activities with review powers, and we
will come |ater to what we mean by review powers.
| realize it is vague at this point, but we are
dealing with the fundanmental approach at this
poi nt .

The third approach is an expanded
SI RC, which would have jurisdiction not only over
CSI' S but al so over the RCMP national security
activities.

The fourth is again an expanded
SIRC, but it would sweep in jurisdiction over all

or some of the federal agencies, some of the other
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f ederal agencies, that carry out national security
activities.

What we are | ooking at at the
beginning is: Wuld one select a nodel for a
review body that is institutionally directed, one
that is focused only on the RCMP? Or woul d one
| ook at a review body that is functionally
di rected, that would | ook at the function of
nati onal security activities, wherever they may be
carried out, and then provide review on a
functi onal basis?

So it seenms to me that that is at
the core of deciding between these two different
opti ons.

But an inportant question that
arises here -- and I will throwit out now. Is it
going to be possible to separate the RCMP' s
nati onal security activities fromits other |aw
enforcement activities? How does one go about
t hat ?

The mandate seens to presuppose
that if | amto make a recomendati on, that we can
do it, because it says review mechanismfor
national security activities. Inmplicit in that

is, not for other activities. Draw a | i ne. How
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do you do it?

One thing | have heard, and |
t hi nk persuasively | have heard, is there is a
good deal of overlap. |Investigations can start
out as traditional crimnal investigations, nove
into national -- start out as, you know, proceeds
of crime, noney | aundering, have national security
aspects, move into national security, and then
fall back out. So there is back and forth.

It seenms to me that if there is to
be any change, given the mandate, somehow, if | am
going to do that, I amgoing to have to make a
recommendati on that draws a |ine. How does one do
that in a way that doesn't create nore problens
than it sol ves?

I n any event, that is the
i ntroduction for Question No. 2.

Comm ssi oner Ryneveld, will you
start?

MR. RYNEVELD: Thank you,

M. Conmm ssi oner.

At the outset, | am pleased to
have been asked to participate in the roundtable
di scussi on on oversi ght models for the RCMP' s

nati onal security activities.
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| shoul d preface any remarks |
make, however, with the caveat that | am not, nor
do | purport to be, an expert on national or
international security issues. There are other
panel i sts around this table who have that type of
expertise. | do not. That is despite the fact
that | have worked in an international setting
invol ving state departments and ot her governments
and had to deal with high-security issues. | am
not at the same |level with respect to that as
ot her panelli sts.

However, in my present capacity as
British Columbia's Police Conplaint Comm ssioner,
and ny role as President of CACOLE, the Canadi an
Association of Civilian Oversight of Law
Enforcement, | have gai ned sone experience with
respect to civilian oversight of police, and it is
in that capacity that | would like to share ny
views on some aspects of the -- basically of your
consi derati on.

Of those options that you outline
in Question 2 for us, rather than attenpt to pick
fromone of those options, | believe that ny
contribution to this discussion may be nost

hel pful if | focus | ess on the question as to who
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shoul d do the review ng, and instead address the
guestion as to the key characteristics that this
agency nust possess if it is to function
effectively.

In this regard | believe it is
useful for me to refer to the white paper that |
referred to earlier that | prepared for proposed
amendments to British Colunmbia's Police Act, where
| outline the four foundational principles on
whi ch an effective oversight structure ought to
operate: nanely, civilian oversight; solid
| egi sl ative foundation -- and | will actually
expand on that in a moment; structural
i ndependence from governnment; and a recognition
that the process is regul atory.

Now, time doesn't permt me to
guote extensively fromny white paper on amendnent
to the B.C. legislation, but it may be hel pful to
guote froma small portion dealing with the issue
of need for a solid legislative foundation in
order for there to be effective civilian
oversi ght.

| am quoti ng:

"The second precept that

underlines this white paper
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is that an effective process
for handling public

conmpl aints requires a sound
| egi sl ative foundati on that
enables the civilian
overseer, in this province

t he Police Conpl aint

Comm ssioner, to effectively
carry out his functions.
Sound | egi sl ati on goes hand
in glove with the fair

m ndedness, inpartiality and
good judgment by those
responsi bl e for adm ni stering
| egi sl ati on.

As pointed out in a
background paper on statutory
powers and procedures
prepared for the

adm ni strative justice
project in 2002, even the
best adm nistrati on cannot
transcend the probl ens
arising frominadequate

| egi sl ati on.
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Adm nistrative tribunals
shoul d, as public service
agenci es, be spending as
l[ittle time as possible
resol ving questions as to

t heir substantive and
procedural authority. \Were
such powers are inadequately
or inconpletely expressed,
tribunals sometinmes choose
not to exercise those powers
at all. On other occasions
t hey may resol ve anmbiguity by
opting for more court-1ike
solutions to problenms on the
basi s that they should play
it safe. On other occasions
t hey may spend significant
time at hearings, in court,
addressing jurisdictional
arguments. They may in the
end spend time and noney
seeking to resolve issues

t hat m ght have been avoi ded

had the | egi sl ator
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anticipated the i ssues and
provi ded appropriate

gui dance. "

I n my previous annual report |

"One of the main obstacles to
the effective performance of
our duties lies with the

i nadequaci es of the

| egi sl ati on governi ng our
office. In my respectful

vi ew, many of the problens
encountered in the past five
years can be avoi ded by
amendments to Part 9 of the
police Act, which wil
clarify jurisdictional

i ssues. Too nuch tinme,
energy, and scant financi al
resources have been spent
argui ng about the wording,
intent, and authorities
provi ded for under the
statute. One of ny main

objectives for 2004 woul d be
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to make strong
recommendations to the
| egi sl ature.”

And | have recently done that.

Then | quoted some other specific
interests and cases that prove the point.

M. Comm ssioner, if these topics
that | noted earlier are not properly addressed in
t he enabling | egislation of the body in question,
what ever you ultimtely recommend woul d be the
appropriate one, it may matter little which body
and acronym are selected as the review ng body.

| therefore urge you to be quite
specific in your ultimte recomendations in the
matter of civilian oversight, legislative clarity
and structural independence from governnment -- and
| refer to my own experience about the necessity
for structural independence from government.

| believe that my experience, and
hence nmy remarks, reflect simlar views expressed
by others who are involved in civilian oversi ght
capacities, both in Canada and abroad. Of course,
| refer in part to the subm ssion by ny
counterpart in Northern Ireland, Ms Nuala O Loan

t hat you heard on May 20th of this year.
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As | understand her subm ssion to
you, she made the point with the increased
conplexity of crimes and activities by terrori st
groups, it may be difficult to distinguish between
police conduct and national security issues.

For example, the police may stop a
motorist for a mnor traffic offence and
subsequently find a bonb in the trunk. The matter
m ght escal ate rather rapidly into matters of both
crimnal and national security issues. In that
sense | agree with Ms O Loan that any review
agency established in this country, whatever that
shoul d be, shoul d operate over both the security
function and the crime function.

In my view, if these necessary
f oundati onal concerns are addressed, other
| egiti mate questions can then be properly
addressed, including the question whether, as
raised in the discussion paper, the review ng body
shoul d be specific to the agency or whether it
shoul d be focused | ess on the particul ar agency
t han on the national security function at issue.

| suppose that if pressed to make
a decision, | would have a m|ld preference, in

principle, to an agency who has functional
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expertise, particularly given the increasing

i ntegration between | aw enforcement agencies in
respect of national security issues. But | wi sh
to be clear that this is sinply at this point a
prima facie preference. | will listen with
interest to the views of others who have greater
depth of famliarity with civilian reviewin the
area of national security.

| also agree in principle with the
position that when members of provincial and
muni ci pal police forces are working in integrated
nati onal security teams, they too should be under
the jurisdiction of the national civilian
oversi ght agency. This was discussed on pages 3
and 4 of the discussion paper.

As to whet her or not an office
such as mne, the Office of the Police Conpl aint
Comm ssi oner, m ght be a proper statutory gateway
for informati on-sharing, before I would be in a
position to comment intelligently, | would,
frankly, have to know nmore about the proposed
agency, its structure, the purpose of the
i nformati on-sharing, the grounds on which it m ght
occur and safeguards to protect confidenti al

i nformati on.
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This is an issue | would be happy
to discuss as the Conmm ssion's proposals take on a
nmore concrete form

| pause here sinply to say that it
has al ready been pointed out this norning under
Question 1 that of the 60, 000-some-odd police
officers, only 20,000 or so are probably RCMP, and
therefore the different other nmunicipal forces
across this country would have to somehow be
i ntegrated and there would have to be
informati on-sharing, and there would have to be a
gateway from one revi ew agency to anot her.

So it is a very conplex issue, and
| don't envy your task.

| will be just one nore m nute.

As | understand the thrust of
subm ssions by most of the international experts,
it is clear that there are present deficiencies in
oversi ght mechani sms, and | believe Question 1,
t here seens to be some consensus that we do have
some problems that need to be addressed.

One option, of course, is to beef
up the mandate of SIRC. Another would be to
expand the role and authority of the CPC. Perhaps

one solution would be to have concurrent bodies
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with the right of first refusal by SIRCif there
is a national security conmponent to the issue.

Regar dl ess of which model is
chosen, | would make the observation that the
agency responsi ble for oversight should have
adequate resources and adequate authority to both
i nvesti gate and make decisions. |f not, the
agency would be somewhat toothless.

The difficulty, as | see it,
relating to separate agencies would be the
possibility that it may result in two conpeting,
under-resourced, toothless bodies that may be
zeal ous of guarding their particular jurisdiction.

We have all heard of exanpl es of
vari ous agenci es who the public supposes are
sharing information but are in fact are doing the
exact opposite. We have all heard of the
anecdotal but m nd-boggling stories of serious
matters falling between the cracks because
agencies with the relevant informati on do not
share with others who have a need to know.

I n any event, M. Conmm ssioner, if
you are persuaded to ultimately concl ude that
t here ought be an integrating of policing and

security issues, then | would strongly recommend
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that the greater the integration of police and
security, the greater the need for integration of
oversi ght.

Such an oversi ght body must be
gi ven a broad mandate but al so have concom t ant
powers. The structure nmust be kept sinmple and not
conplicated by excessive | ayers of bureaucracy.
Such an agency should, in my view, also be
aut horized to conduct different types of oversight
review, both police conduct or m sconduct, issues
amounting to service and policy, value for noney
and per haps political oversight.

M. Comm ssioner, those are ny
prelimnary remarks that | hope will be hel pful to
you in your considerations.

THE COWMM SSI ONER: Thank you very
much, M. Comm ssioner.

Next is M. All mand.

MR. ALLMAND: M. Comm ssioner, |
t hi nk before we decide, or try to decide, what
type of review agency we should have -- and you
have |listed four options in your question -- |
t hi nk we have to | ook at the types of activities
t hat need to be overseen or revi ewed.

VWhat we see is that we have, first
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of all, the collection and gathering of
informati on. And we know now from what the
evidence is before you so far that that is done

t hrough joint operations, sometimes with the RCWP,
with I NSETs, with provincial and municipal police
forces, sometimes with CSI'S, and someti nmes
receiving information fromoverseas, from outside
t he country.

So the final dossier, as | said
previously, is made up with investigative and
informati on techni ques done in a joint way by
several agencies.

Second, then we have the analysis
and interpretation of that information, also done
not just by the RCMP but al so done, once that
information is fed in and it is in afile, it is
interpreted in different places in different ways.

Then we have the sharing of that
information -- | tal ked about receiving it, but
al so sharing it with other countries, as may have
been done in the Arar case. So it goes beyond,
again, just the RCWP.

We have issues of storage of
informati on and, finally, the use of it by many

agenci es of government.
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As | said, the use could be, if
the information is solid and it has been gathered
properly, it can be used to thwart a terrorist
organi zation or terrorist activities. But on the
other hand, if it is incorrect information, if it
is unreliable, it can be used to hurt and harm
people and interfere with the civil liberties and
t he human rights of individuals.

Al so, | refer to the nost
horrendous exanmple, wrong intelligence information
can lead to a war where people have been kill ed,
and the biggest exanple is Iraqg. | mean, terrible
m st akes on informati on, and they keep repeating
showi ng Secretary Powell giving this information
to the U N., which was |ater totally wrong.

So when you | ook at all these
types of activities and you say which one of these
four options should be used, | come down on No. 4,
whi ch i s an expanded SIRC whi ch woul d have
jurisdiction over -- | wouldn't say some, but
woul d say over all other federal agencies with a
national security function. Otherw se, things
will fall between the cracks.

Al so, as other experts on the

panel have said, there is no clear |ine between
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what is now | aw enforcement and security matters.

It was already pointed out in Northern Ireland the
| RA are involved in crimnal activities, but also
they are a terrorist organization. Same with ETA
in Spain, and in other areas of the world.

So you need, | think, an oversi ght
agency which would be able to | ook at all the
security intelligence matters, both
conmpl ai nt-driven and having a proactive auditing
role, as several people have said: w de powers to
subpoena, to audit and to get the information
necessary to protect the human rights and civil
i berties of Canadi ans, but also to assure
confidence in the security system

Yest erday we heard where many
Musl i m Canadi ans, many Arab Canadi ans have | ost
faith in the systemand are not using it. So to
restore faith you have to have something that wil
be transparent and bring about confidence in the
system also, as | say, not be just
conmpl ai nts-driven but have a proactive auditing
capacity.

THE COWMM SSI ONER: So you woul d
opt then for the functional, as opposed to the

institutionally directed?
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MR. ALLMAND: Absolutely.
Ot herwi se too many things fall in between the
cracks.

THE COMM SSI ONER: Professor Wark?

MR. WARK: Thank you,
Comm ssioner. | also wanted to express ny
gratitude for being asked to attend this session.

| would say, in addition, to
commend the Conm ssion, in case this isn't on the
record -- | amsure everybody is thinking al ong
these lines -- but to commend the Conmm ssi on for
t he great tool that the Comm ssion's website is
for all of us interested in this question, and
also for the very high quality of the background
papers that have been done. | can say that | have
had nothing to do with these background papers but
| have greatly benefited fromreading them and I
want to quote fromone of themin ny brief
remar ks.

| think what | have to say follows
on seam essly from M. Allmnd's comments. | too
feel the that the only way ahead, the only
sensi bl e way ahead for a review functi on of
national security in Canada -- it is a difficult

option because it is an anbitious option, and it
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doesn't much represent the status quo at the
moment, but the only way ahead is for a new review
body that has a very broad-ranging security
intelligence community mandate to review al
aspects, if you like, functionally, of what is
bei ng done in the security intelligence field.

Let me begin by saying -- and many
people in this roomdon't need any rem nder about
this. But we have in Canada a very | arge,
conmpl ex, diffuse, decentralized security and
intelligence community. Parts of that community
have a very long history that go back, in fact, to
the cl osing days of the Second World War. I n some
ot her respects the security and intelligence
community has been transformed by the new demands
of the post-September 11th environment.

I n any case, history plus
contemporary reality means that there are many
agenci es of the federal governnment that have a
central function in security and intelligence
matters at the moment.

As it currently stands, the review
systenms that are in place are only enpowered to
review a small fragnment of that security and

intelligence comunity's activities, and those
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revi ew mechani sns are fundamentally focused on the
operati onal agencies, as they've been
traditionally defined, above all Canadi an Security
I ntelligence Service, which has not one review
mechani sm but in fact two, if we add in both SIRC
and the 1G s office, and a great deal, | think, of
duplication in practice between those two
functions.

CSISis therefore under current
review and has been since the CSIS Act and then
t he addition of the 1G s functions.

And then we have a form of review
of the Communications Security Establishment that
came |later in the formof the CSE Comm ssioner's
function. But many other parts of the security
and intelligence comunity, very inmportant parts
of it in the policy-making field and indeed in the
operational field, have no review systemin place.
And | would simply name bodies |ike the Privy
Council Office, Foreign Affairs Canada as it is
now called -- and I am sure they will change their
name again soon -- the Department of National
Def ence, Transport Canada, other functions that
now reside within the Public Safety Department.

The security and intelligence
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community may be diffuse but it is real, and it
functions according to a common but new definition
of national security, which my coll eague Stuart
Farson mentioned, a kind of all hazards approach.
That new definition of national security was
enshrined in the creation of the Public Safety
Department in Decenmber 2003, a fundament al
restructuring of the Canadi an government in this
field, and also conmpl enmented by the nati onal
security strategy document that was rel eased by

t he government in April 2004, which for the first
time in Canada's history sets out a national
security kind of framework of defining threats to
t he security of this country.

We need to take these realities,
it seems to me, into consideration when we
redesi gn our re