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Otawa, Ontario / Ottawa (Ontari o)

--- Upon commenci ng on Tuesday, September 13, 2005
at 10: 00 a.m / L'audience reprend |le
mardi 13 septenbre 2005 a 10 h

THE REGH STRAR: Pl ease be seated.
Veuil |l ez vous asseoir.

THE COMM SSI ONER: Ms Mcl saac?

MS Mcl SAAC:. Thank you, sir.
SUBM SSI ONS

MS Mcl SAAC:. As | indicated to you
yesterday, my subm ssions today will focus on the
period of time, again, that M. Arar was in New
York, and particularly with respect to the
perspective of CSIS and the Department of Foreign
Affairs, and then the actions of Canadi an
officials during the period of time that M. Arar
was i ncarcerated in Syria.

Firstly, with respect to CSIS, I
think it's probably easier if | deal with New York
froma CSIS perspective and then from a Foreign
Af fairs perspecti ve.

A coupl e of background things are
very important for all of us to keep in mnd, and
the first one is that CSIS does not investigate

Crimes.
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A couple of times during the
course of the hearing, there have been questions
posited to witnesses by various parties which seem
to m sapprehend that the security intelligence
servi ce has some kind of enforcement powers. It
does not.

It has the power to investigate
i ndividuals, to collect intelligence, it has the
power to obtain warrants for wiretaps and ot her
ki nds of searches fromthe Federal Court, but it
doesn't collect evidence and it has no enforcement
powers. It collects intelligence.

However, when it, during the
course of the investigation, a threat to the
security of Canada, concludes that there is
crimnal activity, or activity that has reached
the stage where they believe it is appropriate and
necessary to pass the matter on to the RCMP for a
crimnal investigation, then, of course, they nust
do so.

Clearly, individuals who engage in
terrorist activity or with the passage of our
anti-terrorismlegislation, a broader range of
activities that would be nmore generally consi dered

support of terrorismhave also becone clearly
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crimnal activity. And it's in that context that
CSIS will and nust pass information to the RCMP.

| want to underline a point,

t hough, that M. Fothergill made yesterday. |It's
not as if they sort of pass over the file and say,
"Here it is, it's yours," and wash their hands of
it.

What CSIS does is it provides
information to the RCMP which CSIS believes is
sufficient to provide the basis for the
commencenment of a crimnal investigation, and we
heard during the contextual evidence |ast year the
mechani sms of advisory |letters and disclosure
| etters for either providing information that's
intended to be used in court proceedings, such as
the basis for obtaining a warrant, as opposed to
information which is merely provided for the
pur poses of information.

| think we have to appreciate that
there's always going to be sone degree of overlap
bet ween the activities of the security service and
the activities of the RCMP, and that's sinmply
because the kinds of activities that are a threat
to our national security by and |large are al so

Ccrimes.
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But it's inportant to recognize,
and again, M. Fothergill made this point
yesterday, that just because CSIS provides
information to the RCMP, in the belief that that
information fornms the basis for a viable crimnal
investigation which should or could result in a
prosecution, does not mean the RCMP has to take
it.

The RCMP does its own i ndependent
eval uation of the informati on and determ nes that,
fromits point of view, yes, indeed, a viable
i nvestigation should and could be undertaken here.

Throughout the investigation, |ike
any other investigation, the RCMP will continually
eval uate the progress of the investigation,
determ ne where it's at, and make a decision as to
whet her that investigation continues to be viable.

Now, one of the inmportant things
we have to keep in mnd here, to the extent that
the RCMP may have been -- because of the nature of
what happened on September the 11th, 2001 --
unprepared for the vast influx of tips and
activity of a crimnal nature that had to be
i nvestigated, requests fromthe American partners

and others with respect to information, with this
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fear that there was a second wave of attacks
possi ble, there seens to have been a suggestion
occasionally that somehow the RCMP weren't quite
ready for the investigation.

| "' mnot quite sure what to make of
t hat because | can't i magi ne them saying, "Oh,
sorry, we're not quite ready for this
investigation. Could you wait six, eight months
while we train some people, pull a teamtogether,
and then we'll start investigating?" That's not a
vi abl e sol ution.

The viable solution is the
solution that the RCMP undertook, and that
solution was to pull together a group of seasoned,
maj or crime investigators with the kinds of
expertise required to investigate the possible
crimnal activity that had been identified to them
by CSI S.

Now, with respect to CSIS
i nvol venment, the evidence shows, | think it was
M. Hooper's evidence, that M. Arar's name was
known to CSIS prior to his incarceration in New
York, but essentially CSIS played no role and had
no prior know edge of the fact that M. Arar was

returning to Canada or woul d be arrested upon his
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arrival in New York.

We have reviewed the CSI'S evidence
as well as a discussion of the CSIS involvement in
Chapter 2 of our subm ssions, which reviews the
evi dence, and Chapter 3, which is our discussion
of the issues fromthe CSIS point of view, and in
my subm ssion, that evidence shows the foll ow ng:

Firstly, it is clear that CSIS was
unaware that M. Arar would be arrested when he
transitted through New York.

Secondly, in my subm ssion, the
evidence is clear that CSIS did not play any role
in the decisions of the U . S. authorities with
respect to M. Arar. CSIS only |earned of
M. Arar's detention through its contacts at
Foreign Affairs and becanme aware of the detention
at the time that Foreign Affairs was already in
t he process of tracking M. Arar down and
attempting to obtain consul ar access.

What CSIS did do, because they
coul dn't understand what was going on, they
undertook inquiries in an attempt to find out why
it was that M. Arar had been arrested in New
York, and the evidence shows that they did not

receive any information about his situation prior
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to his actual deportation from New YorKk.

The evidence of CSIS was that they
were surprised to learn that M. Arar had been
deported to Syria because they, |ike everyone
el se, had fully expected that he would be deported
to Canada, if not returned to Zurich, or, nore
i kely, even retained in U. S. custody while an
i nvestigation was conpl eted, and then possibly
charges laid or sone type of deportation
proceedi ng taken place at that tinme.

And t hose findings are
essentially -- or those subm ssions, excuse ne,
are essentially the sanme as the findings of the
Security Intelligence Review Comm ttee which, as
you know, has undertaken an investigation of
CSIS's involvement in M. Arar's detention and
subsequent -- pardon nme, detention in New York and
subsequent deportation as well as his
incarceration in Syria.

| think it's important to go back
to, again, to this question of why would people
think that M. Arar woul d be deported in the way
he was to Syria; and M. Fothergill mentioned this
yesterday, but | would take you back to the

evi dence of M. Yal e-Loehr, one of the
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Comm ssion's experts, and in particular his report
with respect to U S. immgration |aw, which is to
be found in Exhibit P-120 at tab 4, and his
evi dence at page 5,560 of the transcript, where he
reaches the concl usi on, based on the materi al
that's available to him that M. Arar was |likely
deported pursuant to a provision of the
| mm gration and Naturalization Act, section
235(c), which is a provision allowi ng for an
expedi ted renmoval for a variety of
security-rel ated of fenses.

And M. Yal e-Loehr, an expert in
US. immgration |aw, testified that M. Arar's
case was the first section 235(c) procedure and
renoval order that he had seen.

So this was a very unusua
process, and there is no reason, in nmy subm ssion,
why CSI S ought to have had any reason to believe
that this process would be used with respect to
M. Arar.

Now, with respect to Foreign
Af fairs and the period of time that Foreign
Af fairs was involved with M. Arar in New York, ny
under standi ng of the allegation is essentially:

He shoul d have known that he was going to go to
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Syri a.

And for the reasons | have just
stated, that we discussed yesterday with respect
to the RCMP, in ny subm ssion it is unreasonabl e
to say that Foreign Affairs officials should have
known that M. Arar would be sent to Syria. They
couldn't be aware of this process which had never
occurred before.

The alternative, as | understand
it, allegationis, well, if you didn't actually
know it was going to happen, you should have
known, and you turned a blind eye or you were
i nconpetent. You didn't read the signals
properly.

And in my subm ssion, again,
that's an unfair characterization of what happened
and it really attributes to Foreign Affairs
officials, both in New York and in Ottawa,

clairvoyance to understand what was going to

happen.

We have set out for you, sir, in
our discussion of the issues, what | hope is a
hel pful review of the events in New York. 1t's at

Chapter 7 and it is to be found at page 4 of the

di scussi on of the issues.
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Now, it's important to understand
that, yes, a threat to send M. Arar to Syria
appears to have been made, but the evidence, as
understand it, with respect to that threat, is as
foll ows:

The threat was made by an
imm gration official to M. Arar while he was
still at the airport. The evidence, as
understand it, is that that threat was then
reported in Ottawa, and M. Arar hinself
subsequently raised it with Ms Gi rvan when she had
her meeting with himat the Metropolitan Detention
Center.

But what's inmportant to understand
is that Ms G rvan's assessnment of that threat was,
he had started out at the airport, where an
expedited i mm gration procedure m ght be expected.
That's where the threat was made. He had
subsequently been moved to the Metropolitan
Detention Center. He was then, | think as Ms
G rvan put it, in the system and it was
reasonable, in my subm ssion, for her to expect
that M. Arar would continue to be "in the systent
and that he would be treated to sonme sort of

i mm gration hearing, he may be detai ned, there may
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be an investigation, but that he was not going
anywhere in any great hurry.

And let's | ook at the sequence of
events.

Firstly, Foreign Affairs first
became aware that M. Arar was m ssing on Sunday,
September the 29th. Now, at that point, they're
not certain who he is or why he m ght be m ssing.
But on Monday norning, they undertake inquiries to
figure out where he m ght be. That's Septenber
the 30th. They begin | ooking for him And
despite a |l ack of cooperation fromthe U. S.
authorities, they continue in their efforts and
t hey manage to | ocate himon Wednesday, and | note
there's a typographical error. Wednesday woul d be
Oct ober 2nd, not October 1st.

Now, yes, during the course of
these inquiries, sonmebody in Immgration,
believe, remarks that this is big, and suggests
t hat perhaps the Anbassador or somebody shoul d
contact the Department of Justice. But remenber,
this is when they're still trying to find him

They then find him He's at the
Met ropolitan Detention Center, and Ms G rvan

actually manages to have a consular visit with
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M. Arar.

In the meantime, Ms Collins and
M. Pardy, back in Ottawa, were considering the
gquestion of whether a diplomatic note of sonme kind
woul d be necessary, and presumably woul d have
carried on with that if M. Arar had not been
found. But he's now been found, and we've got our
consul ar access, and the evidence of Ms G rvan,
supported by M. Pardy, was essentially that once
t hey had that consul ar access, the priority was to
carry on with ensuring that M. Arar had cont act
with a | awyer and was able to deal with his
present situation.

The priority was not starting to
conplain to the American authorities because they
had not immediately provided M. Arar with the
consul ar access that he was entitled to.

So they find himon Wednesday,

Oct ober 2nd. On Thursday, October 3rd, Ms Girvan
has a consular visit with M. Arar, and this is
where she | earns what the all eged charges are
agai nst him He shows her the document that he's
been provided.

She i mmedi ately contacts --

ensures that the famly is aware of where he is,
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that she's been to see him and the all egations
t hat have been made against him and efforts are
i mmedi ately put in place to ensure that Ms Oumm h
is retained as his | awyer, the |awyer identified
by the famly -- | think actually through a famly
friend, and Ms G rvan sends a fax to the
Met ropolitan Detention Center requesting that
Ms Oumm h be allowed to visit M. Arar, and, in
fact, two days |l ater, on Saturday, October
the 5th, Ms Oumm h does manage to have a visit
with M. Arar.

So as of Saturday, October
the 5th, M. Arar has had a consular are visit and
he's met with his [awyer. The Anmerican
authorities know that he's a Canadi an, know t hat
t he Canadi an consul ar services are on the case, if
| can put it that way, and they know t hat he has
retained a | awyer to assist himwth his
i mm gration proceedi ngs, whatever they m ght be.

Now, at this point, everything
seens to go off track, and unfortunately, we've
not yet heard from M. Arar, and | presune we're
not going to hear fromM Oumm h, so we don't
really know what happened. But as best we can

tell fromthe evidence that is on the record,
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Ms Oumm h had sonme kind of contact with

imm gration officials, either over the weekend or
on the Monday norning, that woul d be October

the 7th, and she advised Ms G rvan that she had
met with M. Arar and that there was to be sonme
kind of intervieww th the District Director of
the Imm gration and Naturalization Service at

7 p.m that evening. So, so far, everything seens
to be in hand, and the case is in the hands of Ms
Oumm h.

I n the meanti me, of course,

Ms Girvan is actually following up in her attenpts
totry to arrange for M. Arar to have a tel ephone
call with his wife, and she is dealing both with
the Metropolitan Detention Center and with Otawa
headquarters.

Now, we don't really know what
happened next, but it woul d appear that either the
interview never took place, it was changed, or
somet hi ng happened. Ms Oumm h was m sl ed. W
don't know what happened.

THE COMM SSI ONER: There was a
call later on fromthe CRC, was it, that group
t hat suggested that the neeting had actually taken

pl ace on the Sunday?
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MS Mcl SAAC: That's correct. It
woul d appear possible that Ms OQumm h t hought it
was to be Monday night and, in fact, it was Sunday
ni ght .

THE COMM SSI ONER: She had been
| eft a phone mail message on the Sunday and may
have picked it up Monday and assumed somebody
m ght have said there was a meeting tonight. She
assumed it was Monday? | don't know.

MS Mcl SAAC: It's all very
confusing as to what exactly happened.

THE COMM SSIONER: It did appear

that there was sone sort of neeting on the Sunday

night. |Is that an overstatenent?
MS Mcl SAAC: | don't think we know
that for sure, sir. | mean, we have suggestions

that there was sone kind of neeting on the Sunday
ni ght, but | don't think there's clear evidence on
t hat poi nt.

THE COMM SSI ONER: Ri ght. Okay.

MS Mcl SAAC: And so it's not clear
to me whether it didn't occur or whether it
occurred early and they didn't give her an
opportunity to be at it.

In any event, this is the Monday,

StenoTran
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and sometime that night, actually early the next
mor ni ng, between 3 a.m and 4 p.m in the norning
of Tuesday, October 8th, wi thout G rvan being
aware of it, without M. Arar's |lawyer being aware
of it, without presumably anybody being aware of
it, M. Arar is put on a jet airplane, privately
chartered, we understand, a fairly |uxurious
aircraft, fromwhat he says, and flown out of the
country.

Now, M. Pardy, sir, described
t hat action as duplicitous, and | think, quite
frankly, we would all have to agree. To hold a
hearing on a Sunday ni ght w thout one's | awyer
present, knowi ng that a | awyer has been retai ned,
to fly somebody out of the country between 3 a. m
and 4 a.m in the morning, secretly, is, at the
very | east, duplicitous.

But how, why, woul d Foreign
Affairs officials, M. Pardy, Ms Collins,
Ms Girvan -- indeed anyone -- expect that to
happen? How coul d anyone have had the foresight
to expect that to happen?

In my subm ssion, the behaviour in
these circunstances is so strange and so

unprecedented that it would be unfair in the
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extreme, using the hindsight we now have today, to
suggest that Ms G rvan, Ms Collins, M. Pardy, or

i ndeed anyone el se, could have expected this to
happen.

So in my subm ssion, there was not
only not any coll aboration or concurrence in what
happened to M. Arar, there was no wil ful
bl i ndness, there was no negligence, there was no
failure to read the signals.

They did everything in their
power. They did everything reasonable to ensure
that M. Arar received the consul ar services that
he was entitled to, and they genuinely thought
that he had in hand a | awyer, an appropriate
representation, to deal with whatever the
i mm gration proceedi ng was, and i ndeed, had the
i mm gration proceedi ng taken place, as it ought to
have, in a sensible, fair manner, Ms Oumm h
presumably coul d have attended, and things m ght
have been quite different than they turned out.

It"s also inmportant just to make
the point as well that no Canadi an official,
whet her it be Ms G rvan, Ms Collins, or M. Pardy,
actually received a direct conmmuni cation from any

American official suggesting that M. Arar would
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be sent to Syria.

My under standi ng of the evidence
is that the information or the threat that
M. Arar could be sent to Syria was provi ded at
the airport to him and that the threat was then a
secondhand one to the officials at Foreign
Affairs.

Now, we reach the period of time
when M. Arar is in Damascus, Syria, and of course
you' ve heard evidence as to the period of tine
when nobody was quite sure where M. Arar was.
There was a belief he mght be in Syria. The
Syrians did not admt to having him There was a
belief he m ght be in Jordan. And Foreign Affairs
i mmedi ately, through our enbassies in both Amman,
Jordan, and Damascus, Syria, undertook inquiries
as soon as they realized that he was not in New
York to see if they could track hi mdown.

Now, let's not forget the
background to what is happening here.

We're in a situation where two
ot her individuals, we now know, had been
incarcerated in Syria.

M. ElI Maati had been in Syria.

The Syrians never acknow edged -- in fact, | don't
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t hi nk anybody realized he had been there until he
had |l eft, and he told the consular officials in
Egypt that he had been in Syria.

We are pretty sure M. Al nmal ki was
in Syria, but the Syrians wouldn't even
acknow edge that they had M. Al mal ki .

So, obviously, as M. Pardy
indicated in his evidence, if M. Arar was in
Syria, they were quite concerned, because their
fear was that he too would remain in some |imbo
for some considerable period of tinme and that no
consul ar access woul d be granted.

But once they realized that he was
actually in Syria, as a result of the Syrians, for
the first time, acknow edging his presence to
Anmbassador Pillarella, they made i nmedi ate efforts
to obtain a consular visit.

Now, can you fault the Ambassador,
M. Pardy, M. Martel for approaching that
consul ar visit very carefully and being very
cautious?

THE COMM SSI ONER: Just before we
get to the first visit. What does the Gover nnment
suggest | should find about where M. Arar -- what

hi s whereabouts were during the period from
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Oct ober the 9th until the Syrians acknow edge that
he was in Syria?

MS Mcl SAAC: Well, | mean, once
again, it's a bit difficult, but there's no reason
to disbelieve, | would have thought, M. Arar's
assertion, that he was in Syria all of that time.
But | think the point is that up until the first
visit, nobody was sure where he was. Okay?

THE COMM SSI ONER: But |'m just,
for purposes of my report, because it seens to me,
if I conclude that, and it's not just M. Arar,
there's other circunstances that woul d support
t hat concl usi on.

MS Mcl SAAC: Yes.

THE COVMM SSI ONER: That then
triggers a concern, because of the Syrians' record
about hol di ng peopl e i ncomuni cado, about what's
the next step in my conclusions that | make?

Shoul d that have been a red fl ag,
that the reason that they didn't acknow edge it
was because they were followi ng their normal
pattern of interrogating with abusive treatnent?

MS Mcl SAAC: You have to be
careful there, sir, quite frankly. Now, | ooking

back on it, with all that we know today, | believe
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t hat there's no reason to doubt that M. Arar was
in Syria for that entire period of tinme; and
acknowl edge that at the first visit, M. Arar

i ndi cated that he had been in Syria the entire
period of tine.

Now, the difficulty is that there
was al so i nformati on suggesting that he had, in
fact, been in Jordan | onger than that. The
Syrians denied having him And | think it was
fair for the Department of Foreign Affairs not to
| eap to any conclusions as to where M. Arar had
been during that period of time. | think it was
open to them and appropriate for themto continue
to be concerned.

But | think that there's also no
guestion that they operated on the basis that
there was a possibility, indeed probably nore than
a possibility, that he had been in Syria, and
M. Pardy's evidence, as | recall, is that it was
hi s working assunption that M. Arar had been in
Syria the entire time, and it was his working
assunmption that M. Arar m ght well have been
subject to ill treatment, indeed torture, during
that period of time that he was in Syria. So they

approached it, in nmy subm ssion --
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THE COMM SSI ONER: Certainly
M. Pardy did.

MS Mcl SAAC: Yes -- on the
assunption that that was a possibility, and quite
frankly, in my subm ssion, that was Anbassador
Pillarella's evidence too. The possibility that
M. Arar had been incarcerated in Syria and
subjected to torture while the Syrians were not
acknow edgi ng his presence was somet hing, | think
if you |l ook at the evidence, Anbassador Pillarella
acknowl edged as wel | .

The question was, once they got in
to see him what did they see and what did they
do? MWhat could they do is perhaps even nore
i mportant.

And | want to stop for just a
nmoment to rem nd us -- | know that we've been over
this ad nauseam but sonmetinmes |'m not sure that
people are willing to put the enphasis on the fact
that M. Arar was a dual citizen, that is
required, the enphasis on that, that is necessary.

You heard a | ot of evidence from
experts, particularly Professor Forcese and his
col | eague, about the nature of dual citizenship,

about the fact there is no mechani sm whi ch
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requires a country such as Syria to recogni ze a
second citizenship. They | ook at somebody |i ke
M. Arar as a Syrian citizen, and they're going to
treat himas a Syrian citizen, and quite frankly,
even if M. Arar were not a Syrian citizen, he
were a citizen of some other country, as well as
bei ng a Canadian citizen, there's no reason to
bel i eve that countries that have dictatori al

regi mes are necessarily going to fall all over
thensel ves to engage in their consul ar
obligations, or to allow Canada necessarily to
undertake its consular visits.

But the consul ar authorities,

M. Pardy, M. Pillarella as the Ambassador,

M. Martel, were conscious of this difficulty and
were surprised and relieved, | dare say, that they
were going to have an opportunity to have their
first consular visit with M. Arar.

M. Livermore -- once they had the
first consular visit -- no, before | go to that,
want to make anot her point, too, is that the
assunmption, that because Syria tortures people,
M. Arar nust have been tortured, and, please, |I'm
putting myself -- I'mnot tal king about today.

| *'mnot tal king about M. Arar today. W' ve heard
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M. Arar's story. |I'mtalking about, what were
people thinking at the time that M. Arar was in
Syria back in October and November of 2002? What
were they thinking? What were they entitled to
think? Were they thinking things that were
reasonable in the circunstances that they found
t hensel ves at the tinme?

There were a number of factors, in
my subm ssion, that went into their assessnent of
t he situation.

M. Livermore acknow edged t he
general reputation of Syria. But he testified
t hat each case should be treated as uni que and had
to be dealt with onits own merits. And he said
you can't necessarily junp fromthe general
reputation to specific conclusions of il
treat ment.

He actually gave exanpl es of when
he was the consular officer in Chile at a time
when Chil e had a very poor international
reput ati on, was no doubt engaged in torture and
abuse of individuals who are incarcerated, and he
was awar e of situations where that sinmply wasn't
the case. So it's not always the case that

sonmebody is going to be tortured.
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But as | understood the evidence,
t hey all approached the incarceration of M. Arar
and the first consular visit on the assunption
t hat he m ght well have been m streated in sone
manner, and that's their working assunmption. And
| think again that was M. Pardy's term the
wor ki ng assunmption was that M. Arar m ght well
have been m streat ed.

They all had it in the front of
their m nds, that possibility. And, in fact, for
t he Anmbassador -- quite frankly, | think the
Anmbassador has got, | amgoing to put it in the
vernacul ar, a "bumrap” fromthe media.

The Anmbassador's evidence was --
and the reference to his evidence is to be found
at page 6 in our subm ssions, Chapter 6 of our
subm ssion. He said, of course it went through
his mnd that M. Arar m ght be handl ed roughly or
t hat his detention conditions were bad, and he
said that's precisely why he fought so hard for
access to M. Arar as quickly as possible in order
to verify that M. Arar was safe.

M. Pardy, exactly the same thing,
but he cautioned against jumping to concl usions,

particularly public conclusions. He said, "You
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knew t hat conditions in prison were quite
difficult. | nmean, that was the assunption you
made. And that's what |ent urgency to your worKk.
Maki ng public accusations about these conditions
was what concerned me nore because those were

i ssues that could delay our consul ar access."”

The approach of all of them in ny
subm ssion, was: "We've got to get in to see
M. Arar. Let's take advantage of this uni que and
unprecedented opportunity. The Syrians have
acknowl edged they have him and they're willing to
allow us to get into see him"

Now, the first consular visit --
but before we go to the first consular visit, |
woul d commend to you the evidence of M. Burns,
anot her expert who testified, and particularly his
evi dence at page 5955 t hrough 5957. There is a --
| guess it's a difference in approach.

He was of the view, in that
evi dence, that notw thstandi ng what a standard for
a consul ar visit ought to be, i.e., unfettered
access, private access, an opportunity to have a
di scussion with the individual who is
incarcerated -- in many cases that is not

realistic. It's ideal. It would be what we woul d
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want to have. But we're always at the nmercy of
the country that is holding the detainee.

And it's one thing to be dealing
with the Brits, | think he suggested. It's one
thing to be trying to get consul ar access to
sonmebody incarcerated in Liverpool. 1It's quite a
different matter when you're trying to get access
to somebody who is incarcerated in a country |ike
Syri a.

I n any event, as soon as contact
was made and the Syrians were willing to
acknowl edge that they had M. Arar in their -- |
don't want to use "possession" -- they had
incarcerated him they did allow for a consul ar
visit.

And it's interesting, if we go
back to M. Martel's evidence about this consul ar
visit. It's clear that this was something quite
new for the Syrians officials, the Syrian Mlitary
Intelligence officials.

There was this el aborate process.
You didn't just walk up to the prison, knock on
t he door, show his credentials, and go into a
room

There was a rather unusual and
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el aborate protocol. This protocol involved him
transferring between vehicles. He went to a place
where he was met. He was nmoved to anot her

vehicle. He was driven to the facility where he
was going to meet M. Arar. He had to neet with
the Syrian officials for a while. Then M. Arar
i's brought in.

The whole thing is very el aborate,
al nost sinister, if you will, and very strange.

Nevert hel ess, in nmy subm ssion,

t hat indicates both the seriousness with which the
Syrians were taking this consular visit and the
uni queness of this access. It wasn't sonething
they were used to. And M. Martel, | think,
actually testified to the fact that he felt the
Syrian officials were uneasy and awkward with the
whol e situation.

But he was able to neet with
M. Arar. He was able to speak with him They
met for approximately 30 m nutes.

There were clearly sone
significant restraints. Obviously everybody was
feeling their way, including M. Martel. And as
understood his evidence, it was that he didn't

want to do anything to jeopardize that visit or
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future visits.

He was able to shake M. Arar's
hand, get cl ose enough to himto shake his hand.
He was able to observe his physical condition,
albeit to some extent froma distance after they
had fini shed shaking hands. But the room wasn't
all that big. It was about 5 netres by 5 netres,
whi ch woul d be slightly over -- | think about 15
feet by 15 feet. A little bit nore.

So relatively speaking, it's not
as if they were mles and m | es away.

So M. Martel did have an
opportunity to observe. He noted that M. Arar
seemed resigned and subm ssive. Well, that's to
be expected under any circunstances, | would have
t hought. The poor man has been spirited away from
the United States in the mddle of the night, you
know, flown to Syria, then to Jordan, then back to
Syria in a car, as | understand his story, and
hel d presumably wi thout any contact other than
with his gaolers for the period of time, which I
gat her by now is about 10 or nobre days.

Neverthel ess, Martel notices that
M. Arar seems to be physically okay. He doesn't

show any obvi ous signs of physical abuse. He's
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aware of the constraints, the fact that M. Arar
is obviously not free to speak freely, that

M. Martel's constrained in the questions that he
can ask M. Arar; and the evidence is that, upon
review ng the consul ar report of what M. Martel
was able to view and observe during that visit,

t he i mmedi ate response of consular affairs in
Ottawa, as well as M. Martel and the Anbassador,
was to push for a second consul ar visit.

And M. Pardy, with all his
experience in consular affairs, reported -- or
testified to you that M. Martel's first visit
with M. Arar couldn't be characterized as
anyt hi ng other than good news.

They had seen M. Arar. They had
seen a man who was not obviously suffering from
physi cal abuse. And they were in a situation
where they believed they were going to get nore
consular visits. This was a real breakthrough,
because they had never gotten in to see anyone
before. In fact, the Mnistry of Foreign Affairs
had never even acknow edged having M. Almal ki in
t heir custody.

And as M. Pardy testified, this

gave Foreign Affairs a benchmark against which to
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measure M. Arar's well-being, and they could
refer back to it in subsequent visits.

They got a follow-up visit. But
before we get to that, M. Martel's evidence was
t hat when he spoke to M. Arar during that first
visit, there was nothing that led himto believe
that M. Arar had been subject to torture.

Now, |'m not commenting on whet her
M. Arar was subject to torture or not. He has
now conme back to Canada and he has given us a
credi ble story that he was tortured, and
M. Martel has said that he has no reason to
believe -- disbelieve M. Arar.

What |'mtal king to you about is
the very issue we discussed yesterday, and that is
judging the actions of Canadi an officials based on
what they knew at the time, what they reasonably
assumed at the time, and what they were reasonably
able to achieve at the tinme.

And in my subm ssion, at the end
of the first visit, Canadian officials were of the
view that M. Arar was, at |east at that point,
reasonably okay.

And | say that very advisedly,

because "reasonably okay," having been
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incarcerated for a period of fromten days to two
weeks in a Syrian prisonis a very relative term
but they were in to see him they had a prom se of
future access, and he seemed to be "relatively
okay."

So their enmphasis fromthere on in
was to continue the consular visits, to continue
to obtain as nuch information as they could, and
to continue to nonitor, as best they could in the
constrained circunstances, M. Arar's well-being.

Now, here's where the judgnent
comes in, sir: M. Martel's assessnment, and
believe that assessment was concurred in certainly
by the Anbassador and by M. Pardy as well, is to
have asked at that point, to have pushed for an
i ndependent meeting, was just too risky.

We can | ook back now, and
suppose we can do this: W can say, well, he
shoul d have tried. He should have asked. Right?

And if they had asked and the
Syrians had said, "Oh, we don't want to be
involved in this. Thank you very nuch. You've
had your consular visit. That's it." That would
have been a m st ake.

THE COMM SSI ONER: They never
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asked t hroughout the whole tine.

MS Mcl SAAC: They didn't, sir.
They made the judgment --

THE COMM SSI ONER: Even at any
point of this, despite the Anbassador's good
relationship with General Khalil, they couldn't
even ask, that that would be fatal.

MS Mcl SAAC: That was their
judgement. They had asked -- and | was going to
conme to this -- they had asked for an opportunity
for, at the very |l east, a phone call with
Ms Mazi gh, they had asked for a second consul ar
officer, but at each stage they were deni ed.

The ability to have a second
consul ar officer attend. They were denied the
ability to arrange for a picture, and | was going
to deal with ny friend's comments regarding a
pi cture. They were denied the ability to arrange
for any tel ephone calls or anything of that
nat ure.

Now, we can sit here today and we
can say they were too cautious. But at the time,
in my subm ssion, we had experienced individuals,
we had M. Pardy, an experienced consul ar

official -- in fact, somebody who has had nore
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experience than any of us will ever have, nore
knowl edge, nmore intuition about these things, and
M. Pardy concurred in the assessnment that it was
better to take what they could get, at |east for
that first period of time, and to not push the
envel ope too far |l est they absolutely | ose any
ability to see M. Arar.

And in my subm ssion, that is --
we can say, "I would have made a different
choice," you m ght have made a different choice,
but is that the wrong choice, was that the wrong
choice, or was that, based on their experience and
expertise, the reasonable choice at the time?

THE COMM SSI ONER: Ms Edwar dh sai d
to me -- she said, well, when they finally got
frozen out, actually starting to push, publicity
and so on, broke the | ogjam

MS Mcl SAAC: Eventually.

THE COMM SSI ONER:  Yeah. And
t ake your point, that one should be careful about
hi ndsi ght, but | guess the issue cones, when you
conme to dealing with a reginme Iike the Syrians, do
you tip-toe around them or do you say what you
t hi nk, or somewhere in between?

MS Mcl SAAC: And part of the
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probl em here, sir, is exactly what | was
di scussing yesterday. We don't really know why
Syrian decisions were nade.

We don't know why they decided to
allow the original consul ar access when they had
never done it before. W don't know exactly why
they cut it off essentially in early February of
2003. We don't know exactly why they decided it
was okay to have Ms Catterall and M. Assadouri an
visit. We don't know why they then continued to
refuse to even respond to the diplomatic notes
t hat were sent throughout the next period, and we
don't know why it is that with the announcenent
fromthe Syrian Human Ri ghts Comm ssi on and the
all egations with respect to torture, they suddenly
decided to all ow access to M. Arar again.

We really don't know what the
deci si on- maki ng was on the part of the Syrians,
and that's why -- | mean, | don't know t hat you
can conclude -- you can speculate -- but | don't
know t hat you can conclude whether it was the
publicity or whether it was something el se.

THE COMM SSI ONER: Did we |earn
anything fromall of this?

MS Mc| SAAC: Par don?
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THE COMM SSI ONER: Did we |earn
anything fromall of this? | mean, what | find
about what you're saying is, it would suggest,
well, we don't know anything; therefore, | guess
we have no | essons to take forward when we're
confronted with a situation |like this, and that
woul d sort of be a depressing thought.

MS Mcl SAAC: Well, 1I'mnot sure --
| mean, it's a depressing thought, but I'm not
sure it's a surprising thought, sir.

For instance, we have a case -- |
mean, we had the case of M. Sanmpson. That case
was different fromM. Arar's. M. Al malki was
slightly different from M. Arar. They are all
di fferent.

And that's why we have individuals
like M. Pardy at the time, M. Sigurdson now,
whose job, in conjunction with other officials at
Foreign Affairs, the Ambassador, the consul ar
officers on the ground, have to make these
difficult choices.

They have to decide, what is the
best way to go here? Do we make a big fuss? 1Is
that going to work? Or is that going to have

exactly the opposite effect?
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And what |'m saying to you, sir,
is that it's very difficult for these people to
make these judgments, and we will all come at it
froma different perspective when we're assessing
t he judgnents that they've made. And what | urge
on you, sir, is to make that assessment on the
basis that these people may have made m st akes,
but they were acting in good faith and they were
maki ng deci sions on the basis of what they thought
was best for M. Arar.

THE COMM SSI ONER: And, really,

t hat was what | was suggesting in my question,
Ms Mclsaac, was it seems to ne there are two
exercises that we go through here. | will go
t hrough both of them

One will be to eval uate what
happened and so on. The second will be, having
done that, whatever it is, is what |essons, if
any -- | mean, it may be that some situations,
there's nothing to be | earned from what happened.
We sinmply don't know enough. Now, that's what |
woul d have t hought would be a concerning thought,
| think.

MS Mcl SAAC: Well, I'mnot so sure

t hough, sir, even if we knew exactly what had
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happened.

Let's say you could conclude, and
| don't think you can, but let's say you could
concl ude that a whole bunch of publicity was
exactly the right thing to have done and that's
what finally got M. Arar out of jail. All right.
So next year, we have somebody el se who's
incarcerated in China, or Iran, or anywhere
el se -- name your country -- does that nmean that a
whol e bunch of publicity is going to work in that
case, too? It doesn't.

THE COMM SSI ONER:  Probably -- |
t hi nk one would make a m stake if you junmped to
arbitrary approaches.

MS Mcl SAAC: Right. Simlarly,
|l et's assune we have somebody i ncarcerated in
Syria, dual Canadi an national. Can we assune that
a whol e bunch of publicity is going to work there
just because it may have worked the tinme before?
| think the answer is: No, sir, we don't know.
And t hese people -- M. Pardy, Ms Pastyr-Lupul,
Anmbassador Pillarella, M. Martel -- all, in ny
subm ssion, made their decisions in good faith
based on what they thought was the best they could
do for M. Arar.
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| really was quite disturbed by
any suggestion that these individuals would act
with any kind of malice towards M. Arar. Wy
woul d they do that? Why would they do anyt hing
but what they thought was the best thing there was
to do for M. Arar? Why would they want himto
stay in prison? Why would they not want himto be
freed and able to conme back to Canada? There's no
reason. Absolutely no reason why these people
woul d want that.

So why woul d they do anyt hi ng but
act in good faith on the basis of what they felt
at the time was the best thing to do for M. Arar?
And | | eave you with that, sir, because a
suggestion other than that, in my subm ssion, is
really quite unfair.

| don't knowif it's worthwhile
goi ng through the consular visits. | think what's
i mportant to note is that the consular visits did
get a little easier. Everybody was a little nore
rel axed. And M. Martel has noted at each
occasion that as he met with M. Arar, he seened
to be still relatively okay, and there were never,
as | understood the reports, any obvi ous signs of

m streat ment.
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He was all owed to provide himwth
reading material, | believe nmoney was provided, he
was able to show him pictures, M. Arar was
writing back to his famly and messages were being
exchanged. This isn't ideal. This isn't perfect.
This is far, far fromideal or fromperfect. But
| think the evidence of M. Martel was that the
Syrians -- these were their rules of the gane.

And M. Martel | think even testified that early
on he felt that M. Arar had al so made a deci sion
t hat consul ar access, as |limted as it was, was
better than nothing. So neither of them was
really going to do much to rock the boat, as | ong
as they could maintain that consul ar access.

Now, of course it got cut off, and
| think the evidence of M. Pardy, and
particularly M. Martel and M. Pillarella, was
that they were devastated when they were told, in
| believe it was in February, to start dealing
with the Mnistry of Foreign Affairs because they
had never had any success dealing with the
M nistry of Foreign Affairs before, and | think
they rightly predicted that at the point where
t hey were going to be obliged to deal with the

M nistry of Foreign Affairs, that was a signal

StenoTran



© 00 N oo o A~ W N P

N N NN NN R R R R R R R R R R
O N W N P O © 0 N O O A W N B O

11944

that their access was going to be very, very
difficult, if not impossible, and indeed it turned
out that it was.

They had one nore visit, which was
arranged by the Departnment of Foreign Affairs,
with the hope that a visit from M Catterall and
M . Assadourian, representing Canada, representing
Canadi an Parliamentarians, and representing
Canadi an people, again bringing a letter from
M. Graham would have some ability to either get
M. Arar out or, at the very least, allowthe
consul ar access to be reinstated.

Unfortunately, that didn't work.
But, once again, it did give the del egation an
opportunity to assess M. Arar, and as | recall Ms
Catterall's evidence, her evidence was that,
again, M. Arar appeared to be in reasonably good
health. | keep saying | use that termvery
advi sedly because everything, of course, is
relative.

But at no stage did they have
evi dence that would have all owed themto protest
to the Syrians about the way M. Arar was being
physically treated.

They did protest again and agai n,
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by way of diplomatic notes, to the fact that they
wer e not being allowed consul ar access, and of
course | don't need to go through all the
evidence, but we have -- the Anbassador is called
in, M. Graham phones the Foreign Mnister, a
letter is sent when Ms Catterall and

M . Assadourian go over, and every opportunity,
M. Pillarella testified, that he could, he raised
the Arar case with his Syrian contacts and made

t he point that we want M. Arar back. Let himgo,
send himhome to Canada. That was

M. Pillarella'"s evidence.

' mgoing to come back to the
second letter, the letter that eventually came
fromthe Prime Mnister, and |'mgoing to deal
with that as a separate topic.

THE COMM SSI ONER: Are you goi ng
to deal with the consular reports being shared
wi th others?

MS Mcl SAAC: Yes, | will, sir.

--- Pause

Sorry. | just sort of |lost ny
train of thought.

THE COMM SSI ONER: That's okay.

Take your tinme.
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MS Mcl SAAC: Yes, the next topic |
was going to deal with is information-sharing, and
in our subm ssion, as | understand the issues that
are of concern to the Conm ssion,
information-sharing really breaks down i nto what
"Il call three categories.

There is, firstly, the information
received from Syria, and that's not really
i nformation-sharing, but sharing by Syria with
Canada; that's the decision to have Ambassador
Pillarella obtain fromthe Syrians i nformation
that they had received from M. Arar during his
guestioning by themand as part of their
investigation. The CSIS visit to Syria.

Second topic is RCVP discussions
about the possibility of sharing investigative
information with the Syrian authorities.

And finally, the third aspect of
that is M. Pardy's decision to share some of the
consul ar reports and consular information with the
RCMP and CSI S.

THE COMM SSI ONER: Does he share

that -- just on that, to sort of take you out of
it -- with both the RCMP and CSI S?
MS Mcl SAAC: | believe there were

StenoTran



© 00 N oo o A~ W N P

N N NN NN R R R R R R R R R R
O N W N P O © 0 N O O A W N B O

11947

two docunments, if |I'mnot m staken, that were
shared with CSIS.

I's that correct?

THE COVMM SSI ONER: But M. Pardy,
| think, what the suggestionis --

MR. CAVALLUZZO: CSIS received two
documents, one January the 7th of 2003, and the
ot her April 22nd of 2003.

As to whether M. Pardy approved
the transfer of those docunments to CSISis -- |
don't believe there is evidence to that effect.
However, | could be corrected.

MS Mcl SAAC: | think in all cases
t he vehicle for the transfer of the information
was | SI, though. That woul d be my understanding.

THE COMM SSI ONER: Okay. Thank
you.

MS Mcl SAAC: First of all, 1'd
i ke to deal with the decision that was made to
obtain fromthe Syrians information that they had
gathered as a result of their investigation, and
in particular what we could call M. Arar's, well,
in quotes, "confession," as they called it. The
information they obtained fromhimduring their

guestioning or interrogation of him And | want
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to |l ook at the genesis of how that canme about, and
that is discussed at page 10 of our review of the
evi dence in Chapter 6.

But essentially what happened is
t hat, upon reading the first consul ar report, and
of course at that point being aware of the fact
that there had been an A- OCANADA i nvesti gati on
during which M. Arar's name had come up, that the
Ameri cans had apparently sent M. Arar to Syria
because of their belief that he had ties with
al - Qaeda in some manner, it was M. Pardy who
directed the Ambassador to follow up with his
contacts, particularly General Khalil, in order to
see if he could get more information on the state
of their investigation and any concl usions they,
being the Syrians, m ght have reached with respect
to M. Arar.

Because at this time we're still
trying to figure out, what's going on here.

We've got this individual, as
M. Fothergill pointed out yesterday, where the
A- OCANADA/ RCWVP i nvestigation has told the
Americans: "We don't make any links to al - Qaeda.
Yes, there have been some contacts. We're still

trying to figure out what's going on."
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The Ameri cans woul d appear to have
deci ded that this person is of such inmportance and
interest that they've engaged in this el aborate
activity to get himout of the country to Syri a.

What's going on here? MWhat is it
that the Syrians know? MWhat is happening? And
the Syrian of course at that point had indicated
to -- General Khalil | believe had indicated to
M. Pillarella that they were investigating
M. Arar for possible links to terrorism

So they wanted to find out what
was going on, and it was Pardy who expressly
suggested to M. Pillarella that he go back to his
contacts at SM and ask them for any additional
information they m ght have.

Pardy's reason for doing that was
to help Foreign Affairs understand what it was the
Syrians believed M. Arar had done. Why are they
hol ding this man? Why are they investigating hin?
What i s going on?

And M. Pardy's evidence is that
that information would, in turn, allow Foreign
Affairs officials to work nore effectively for
consul ar access, if they knew what they were up

agai nst .
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So, again, this isn't Ambassador
Pillarella running around getting information from
General Khalil. MWhat it is, it's a collective
decision on the part of Foreign Affairs consul ar
officials that nore information to assist themin
under st andi ng what the Syrian position was
regarding M. Arar would be useful and necessary
to allow themto understand what was happeni ng,
and to allow themto effectively deal with the
very unusual situation that they were faced wth.

And M. Pardy actually testified
that this idea of obtaining more information about
what was goi ng on, what the charges were, et
cetera, these are standard instructions. They go
out to anmbassadors all the time in these conpl ex
cases, where there is no clear situation where an
i ndividual is incarcerated and a charge is laid
and it's obvious what the situation is. They need
to have this information in order to provide
effective consul ar services.

So Anmbassador Pillarella, in
accordance with --

THE COMM SSI ONER: Was that the
pur pose, you say, of the visit then to get

information fromthe Syrians to assist with their
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consul ar - -

MS Mcl SAAC: That was M. Pardy's
evi dence. Yes, it was. | think if you | ook
carefully at --

THE COMM SSI ONER: | want to be
careful here. But is there other evidence that
suggests there was another interest? Just getting

some other intelligence?

MS Mcl SAAC: Well, | think as a
broader view, yes, there was, sir. | think we
al so have to keep this in mnd. | mean, let's be
realistic here.

The Americans -- M. Arar is not

an unknown person. He's at |east known to the

A- OCANADA i nvestigation. Hi's name was known to
CSIS. W don't have information that |links himto
al -Qaeda. We tell the Americans we don't have
information that links himto al - Qaeda.

However, the Americans appear to
have something -- something that caused themto
send himto Syri a.

The Syrians, when M. Pillarella
has his first visit with General Khalil, indicate
t hat they appear to have information that ties

M. Arar to terrorismor to al-Qaeda.
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So, yes, we need to know what
that's all about in order to deliver effective
consul ar services, but, yes, we need to know t hat,
because it mght -- it mght -- we don't know, we
haven't seen it yet -- it m ght be very inportant
to our either policing, or security services, or
both with respect to the safety of Canadi ans. W
don't know.

So, yes, there is a national
security reason for wanting to find out what the
Syrians know as wel | .

Agai n, these circunstances under
which M. Pillarella actually gets the information
from General Khalil | think have been
m scat egorized in sone of the media reporting as
well, and I think it's important to clarify, in ny
subm ssion, what | think the evidence really said.

The evidence basically is that
M. Pillarella was on his way back to Canada
anyway. And as we know, he was, in fact, back in
Canada by at | east the 6th of Novenber.

So he spoke with General Khalil,
and General Khalil indicated to himthat they had
information. He gave hima general idea of what

the informati on was.
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And M. Pillarella said, "Well,
can you put it inwiting for me so | can take it
back to Canada with me?" Now, that's an em nently
sensi bl e request.

Now, M. Pillarella was happy to
receive that information as quickly as he did.

But why was he happy?

Wel |, he was happy because he was
getting on an airplane that night and he wanted to
take it with him

So if the Syrians had del ayed for
two or three days in getting it to him he
woul dn't have been able to bring it back with him
And his ability to discuss that information back
in OGtawa with the appropriate officials would
have obvi ously been del ayed.

So of course he was pl eased that
he received it quickly.

M. Pardy, | think the evidence
is, was not actually in Ottawa at that time. |
believe he was in Beirut, if I'"mnot m staken, and
Anmbassador Pillarella, before | eaving Damascus,
called M. Pardy and gave hima full briefing
about his discussions with General Khalil and the

fact that he would be bringing the information
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back to Canada and that there would be discussions
in Canada with respect to that information.

In my subm ssion, all of those
actions are (a) collectively taken by individuals
at Foreign Affairs who are thinking about two
t hi ngs.

They are thinking about, "What do
we need to know to understand M. Arar's situation
so that we can assist him?" But they're also
t hi nki ng, quite properly, "What is going on here?
What informati on do they have? Do we need this
information?" And of course, "We nust find out
what's going on just in case this information
coul d be of great inmportance to the security of
Canada. "

And that's, in my subm ssion, the
t hi nki ng, the appropriate thinking, of those
i ndi vi dual s.

Now, it turns out, and | don't
want to stray into information that's not on the
public record, because |I know Ms Edwardh had sone
problems with the summary of that being made
public, but the information comes back, and it
includes two things.

It concludes what the Syrians have

StenoTran



© 00 N oo o A~ W N PP

N N NN NN R R R R R R R R R R
O N W N P O © 0 N O O A W N B O

11955

so far, or are willing to at | east what they are
willing to share with us, of their questioning of
M. Arar, and it also indicates that the Syrians
are willing to continue their cooperation by
havi ng further discussions with Canadi an security
officials. They don't want to talk to the police,
apparently, but they would be prepared to talk to
Canadi an security officials.

Wel |, again, there are a coupl e of
opportunities here.

One is to obtain nore information
about what is it that Syrians think is going on
with M. Arar.

But secondly, you will remenber ny
remar ks yesterday, and certainly I didn't take you
through it, but M. Hirsch's book, and the general
understanding at the time that the Syrians
actually were providing sone fairly useful
intelligence at | east to the Americans with
respect to global terrorist threats.

So this also provided an
opportunity for the CSIS del egation to obtain
general information that the Syrians m ght have
with respect to global terrorismand terrori st

t hreats.
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The instructions to the CSIS
del egation were clear. They were going to receive
what ever information the Syrians m ght be willing
to provide to them and, yes, that included
information about M. Arar, if they were willing.
They were not going to, and in nmy subm ssion the
evidence is clear, although | appreciate some of
it is in canmera, they did not give any information
to the Syrians. They received it only.

And in my subm ssion, both the
attempts by Canada, through the Ambassador --
again, | enmphasize, the Anbassador's evidence has
been portrayed fromtime to time as if he was off
on some kind of frolic of his own. He was not.

He was follow ng instructions based on a
collective decision that it would be appropriate
to receive this information fromthe Syrians, and
the collective decision of the Department of
Foreign Affairs and CSIS was that it would be
appropriate for CSIS to take this trip to obtain
more information, if possible, on all sorts of

t hi ngs, including general gl obal threat.

The ot her thing that we mustn't
forget, and I think I nmentioned yesterday that the

United States had been on one of their high alerts
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t hroughout this period. | believe -- | may have
the date wrong -- but | think it's October 12th
the Bali bonbi ng occurred.

So this is the mlieu in which
peopl e were operating. They were concerned. And
Canada had been named as a possible target.

So this is what people were
thinking. This is what people were worrying
about. And this is what they were trying to deal
with at the time.

THE COMM SSI ONER: WAs there
concern about the possibility that cancelling the
M nister's call that preceded this, which was to
deal with having M. Arar's release so that a trip
fromthe Canadian intelligence agency to coll ect
information potentially about M. Arar m ght send
a signal to the Syrian --

MS Mcl SAAC:  Well, ny
under st andi ng of the evidence, sir, and of course
you' |l | have to come to your own concl usions, but
urge you to go back to it, because ny
under st andi ng of the evidence was that the
cancel l ation of the call was not tied to the CSIS
visit.

The cancell ation of the call was
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that they were unable to make arrangenments for

M ni ster Grahamto speak to his counterpart in
Syria, and a decision was taken -- this is sort of
a parallel track decision, in my subm ssion, the
parallel track decision being that they would cal
in the Ambassador in Canada first. Then that
woul d | eave themthe opening for M. Grahamto

pl ace a call to the Foreign M nister |ater on.

THE COMM SSI ONER: | nust say ny
recollection is a bit different, but the evidence
will speak for itself.

MS Mcl SAAC: | suppose what | can
urge on you, sir, is to go back to that evidence,
to just be careful that you read it again. And
obviously if your conclusion is different than
mne, it will be different than m ne.

But my recollection, and ny
subm ssion to you, is that the reading of the
evidence will indicate that it was not -- the cal
was not del ayed because of the CSIS visit. There
wer e ot her reasons why the call --

THE COMM SSI ONER: There was
difficulty arranging the call in December, which
essentially led to it being put over to January.

But | thought --
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MS Mcl SAAC: In the meantinme
recall the Anbassador was called in instead. They
call ed the Syrian Ambassador here in Canada in to
protest to himM. Arar's continued incarceration.

THE COMM SSI ONER: Right. No, but
| ' mgoing back to -- the call was initially
schedul ed for Novenber 18th, wasn't it?

MS Mcl SAAC: | believe that --
possi bly.

THE COMM SSI ONER: Yes. And then
the visit took place on the 21st to the 24th. |
t hought -- well, | have a recollection of the
i nkage, but 1'll | ook at the record.

MS Mcl SAAC: Pl ease, sir, because
| don't think it's that clear. There were
parall el things happening at the time.

| just also want to make the ot her
poi nt that while there was some di scussion about
per haps delaying the visit, | think all w tnesses
have been clear that the delay was only a question
of timng and related nmore to the fact of the
intense publicity that M. Arar's case had at that
time rather than the efficacy of a visit per se.
It was a timng issue nore than anything el se.

THE COMM SSI ONER: | guess we
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begin to encounter, though, when we have a
Canadi an in detention in a place like Syria, with
t he concerns about abuse and so on, it begins to
rai se concern about whether or not we're

sending -- if our primary goal is to have him

rel eased. Let's assume as a country, everybody in
Canada says, "Yes, our nunber one objective is,"”
then all arms of the Canadi an governnment do
everything that is consistent with that and in no
way do anything that could even be interpreted as
i nconsistent with that.

MS Mcl SAAC: Wel | --

THE COMM SSI ONER: What |'m
suggesting now, if it is the primary goal, then we
begin to -- one has to | ook at and say, "Wat did
different arnms of the Canadi an government do? Did
t hey do anything that m ght be interpreted
differently?"

MS Mcl SAAC: Yes, but it is not
t hat si npl e.

THE COMM SSIONER: |Is that a fair
guestion?

MS Mcl SAAC: It is a fair
gquestion. And I'll put it back to you, sir, with

respect, it's not that sinple, is it? W now know
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t hat not hi ng was going on. But at the time what
if -- 1 want to be careful. | don't want anybody
to take my what ifs as being anything that really
happened.

What if M. Arar was, in fact, a
prime player in some event that was going to
occur? MWhat if the Syrians knew something as a
result of their questioning of M. Arar? What if?

They didn't know. And | guess --
that's the problem And this is the problemthat
officials are faced with.

Yes, we want M. Arar back. We
want to work at getting M. Arar back, because
whet her he is involved in some activity that he
shoul dn't be involved in or not, he is not to be
banged up in a Syrian prison w thout any of the
rights that we would normally consider to be
appropriate for an individual who is either guilty
of or suspected of sonme kind of offence.

On the other hand, we have our
obligations to Canada and to Canadi ans, and we
have to figure out a way to put those together.

And my subm ssion to you would be
at the tinme the collective view of Canadi an

officials was that they could take the consul ar
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route: obtain information, try to continue their
access with M. Arar, find out what was goi ng on,
and at the same time use the opportunity of the
offer fromthe Syrian mlitary to meet with Canada
in order to attempt to find out nore about what
the Syrians m ght know about gl obal terrorism

i ssues and i ndeed, if they knew anything nore
about what they m ght know about M. Arar or
anyone he m ght be involved with --

THE COMM SSI ONER: Do you suggest,
t hough, that in advancing your what-if objective,
that in some circunstances it would then be okay,
in furtherance of protecting national security, to
obtain information froma country |ike Syria, that
we had reasonabl e grounds to believe was obtai ned
by torture?

MS Mcl SAAC: That's the noral
debate |I think that M. Elcock was engaged in with
Comm ssion counsel, and it's a horribly difficult
guestion, isn't it?

Let us say -- let me give you an
exanple. Let us say that |I know, or the security
service knows, that an individual is going to go
into, well, let's use Damascus, we've been tal king

about Damascus, is going to blow up the British
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Embassy, the Canadi an Enbassy, in sonme sort of
concerted effort to blow up a bunch of Embassi es,
and a | ot of people are going to be killed.

THE COMM SSI ONER: This is the
Bl oor subway stati on.

MS Mcl SAAC: Well, it's the
opposite of the subway station. W give
information to the Syrians --

THE COVMM SSI ONER: Oh, okay.

MS Mcl SAAC: And we know darn wel |
that the individuals are going to be, if they're
pi cked up, are going to be tortured, ill-treated,
badly treated. Do we not do that, sir?

THE COMM SSI ONER: \What you raise

MS Mcl SAAC: And then you turn it
around and we have the bombing in Canada. We know
the informati on has come as a result of torture --

THE COMM SSI ONER: I n both cases
you' re tal king about a very real, inmm nent
catastrophic effect.

MS Mcl SAAC:. Well, again, it's --

THE COMM SSIONER: It's the thing
that M. -- let me just finish ny question. It's

the thing that M. Dershowitz has written about,
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t hat he would say justifies the use of torture.
Okay.

| think we can all safely agree
that we didn't, in M. Arar's case, approach the
Bl oor subway station or the British Enmbassy.

MS Mcl SAAC: Well -- but let's put
oursel ves back in the situation that the Canadi an
government was in, in the fall of 2002. W didn't
actually know what the Anmericans -- the full
extent of what it is the Americans thought they
knew. Now it turns out that --

THE COMM SSI ONER: Coul d it be
reasonably expected that if the Ameri cans had
knowl edge that the Bl oor subway station was goi ng
to be blown up, that they would have told us?

MS Mcl SAAC: | don't know. |
guess it was reasonable to assune, but a | ot of
t hings didn't happen the way one woul d reasonably
have t hought they would happen --

THE COMM SSI ONER: | woul d have
t hought - -

MS Mcl SAAC: Wel | - -

THE COMM SSI ONER: Just let me
finish. Whatever one has to say about the United

States' decision in this case, | don't think
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anybody woul d suggest that if they knew of an

i mMm nent threat to the safety of Canadi ans, that
the Ameri cans woul d not have notified us and fully
assisted in dealing with the threat. | mean, that
woul d seemto me to be going -- |'mnot sure

you' re suggesting that --

MS Mcl SAAC: And |I'mnot. |
certainly wasn't suggesting that.

THE COMM SSIONER: | certainly
woul dn't need an awful | ot of convincing to be
persuaded of that.

MS Mcl SAAC: No, | wasn't
suggesting that, sir.

What |'mtrying to say to you,
sir, is there are situations where Canadi an
officials -- these Canadi an officials were
involved in making some difficult choices.

And in my subm ssion, they did not
see at the time that there was an inconpatibility
bet ween continuing to push for consul ar access and
attenmpts to get M. Arar out, trying to find out
what it was the Syrians knew or thought they knew
about M. Arar, and using the opportunity to see
if we could obtain nmore information, particularly

general information regarding global terrorism by
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havi ng the CSI'S del egation visit Syria.

Those deci sions, again, were made
by good-faith individuals with heavy
responsibilities, based on the information they
had at the time, bringing to bear, in ny
subm ssion, their best judgnment.

They were not made with any ani mus
towards M. Arar. Not by anybody. They were made
in good faith, very difficult decisions, very
i mportant decisions, and these people have to nmake
t hose decisions and they made them

THE COMM SSI ONER:  Good.

MS Mcl SAAC: All right.

| was about to nove on to the
second two parts of the information-sharing topic
in general, and if appropriate, maybe we could
have a break?

THE COMM SSI ONER: Okay. We'l||l
take a 15-m nute break.

THE REGI STRAR: Pl ease stand.

--- Upon recessing at 11:15 a.m /
Suspension a 11 h 15
--- Upon resumng at 11:36 a.m /
Reprise a 11 h 36
THE REGI STRAR: Pl ease be seat ed.
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MS Mcl SAAC: Thank you, sir.

THE COVMM SSI ONER: Ms Mcl saac?

MS Mcl SAAC: W th your perm ssion
then, sir, I"'mgoing to nove on to the second
subtopic, if you will, on the issue of
i nformation-sharing, and that was the di scussions
that the RCMP had, particularly that Cabana had
with Gould when Gould phoned in October to advise
the RCMP that the Syrians had, in fact,
acknowl edged that M. Arar was in their custody.

The totality of that evidence is
that this is early in the situation, we still
don't know quite what's going on. M. Arar has
been m ssing since he was renoved from New Yor k.
The Ameri cans woul d appear to know nmore than the
Canadi ans know. The Syrians maybe know nore than
t he Canadi ans know. And the totality of the
evi dence, quite frankly, is a vague knee-jerk
reaction, if I can put it that way, on the part of
| nspect or Cabana when he first hears from
M. Goul d.

In my subm ssion the offer to
share was not an offer. It was a bl ue-sky
di scussion nore than anything el se.

And you will recall that Deputy
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Comm ssi oner Loeppky testified that decisions to
go forward with the provision of questions or
provision of information to another police force,
or even the decision to invite Syrian authorities
to attend in Canada to discuss the A- OCANADA

i nvestigation, would go through a process, and at
t hat point there would be the involvenment of CID
t here woul d be the invol vement of Foreign Affairs,
and there would be a broad-based di scussi on about
it.

So, really, what is there is a
di scussion, and | say to you, is it appropriate to
criticize someone for that kind of discussion in
an abstract way, as it was at that point?

The third aspect is M. Pardy's
decision to share certain consular information
wi th other authorities.

Now, | think we have to start with
t he proposition that everyone agrees that sone
degree of sharing is appropri ate.

For instance, as | understood the
position of M. Arar's counsel, and i ndeed perhaps
Comm ssi on counsel's view through some of the
guestioning, it would have been, they believed,

appropriate for Foreign Affairs to share
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i nformation about the alleged threats to send

M. Arar to Syria with the RCMP. Maybe the RCWVP
coul d have done sonet hing about it had that threat
been seen as Foreign Affairs as serious.

We' ve heard evidence during the
cross-exam nation, really, of M. Pardy with
respect to the sharing of consular information
with police authorities in other situations where
the police were, in fact, able to assist by
providing information that woul d denonstrate -- |
think in that case it was the innocence of the
i ndi vi dual s invol ved.

So the sharing of information on
t he basis of consular information received with
ot her Canadi an police or security authorities, in
my subm ssion, can be appropriate in certain
ci rcunst ances.

M. Pardy was clear in his
evi dence that he saw the informati on-sharing as a
way to engage a broader coalition of Canadi an
agenci es and departnments, and it was part of his
effort to seek M. Arar's release.

| think we would al so agree that
there must be circunmstances in which it's

perm ssi ble to engage in the exchange of
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information if that information is appropriately
shared for the purposes of genuine police
interests, the security of Canadi ans.

The difficulty I think we face is
that there has to be a clear delineation, or a
clear set of guidelines, in which it is
appropriate to share information.

Again, nmy subm ssion to you woul d
be that the information in this case was shared by
M. Pardy, for the nmost part with his authority,
for the purpose of assisting in providing consul ar
services to M. Arar.

| think he was particularly
interested in whet her Canadi an police or security
officials m ght have information, as he had been
able to do in other cases, that would tend to
rebut the allegations that were being made by the
Syri ans.

As | say, | think some of the
ot her information was shared with the agreenment
and concurrence of ISl on the basis that it would
be necessary for our police and security agencies
to be aware of what was happening in Syria.

The information that came directly

fromthe Syrians, in my subm ssion, is not
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consul ar information. That is information that is
provi ded outside of the provision of consul ar
services.

| think what we're tal ki ng about,
in terms of the sharing, is the information
obtai ned during the course of consular visits or
consul ar discussions with M. Martel.

On that point, or on that issue, |
woul d make the foll owi ng points:

The first one is that the sharing
of the information again was made in difficult
circunstances -- the decision to share was made in
difficult circumstances, in good faith, in the
beli ef and understanding that the sharing was
necessary and appropriate both to assist M. Arar
and to keep our security and policing agencies
abreast of what the situation was in Syria.

The second point, though, is that
| will concede that the brochure that is given to
i ndividuals, as I've put it innmy -- | think I've
called it the "bon vl oyage", one of the typos that
didn't get caught | ate at night, the bon voyage
bookl et is perhaps overly broad and coul d be
m sl eading with respect to the situation of the

confidentiality of consul ar exchanges.
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And | can tell you that this is a
difficult area. It's a small area. | think it's
very seldom not very often, that we're going to
have security issues of the nature that arose in
this case, high-profile consul ar case, where the
difficult choices about sharing information need
to be made. The vast mpjority of consul ar cases,
this issue will not arise. But it does arise --

THE COMM SSI ONER: Do | under st and
you to say that it would be all right to share
i nformation obtained during a consular visit for
nati onal security investigation purposes? Was
t hat --

MS Mcl SAAC: | believe there may
be circumstances in which it woul d, yes.

THE COMM SSI ONER: Are we tal king
the i mm nent threat? | mean --

MS Mcl SAAC: Certainly that would
be an exanple for certain where it would be
appropriate. But what | think --

THE COMM SSI ONER: But there woul d
be nothing in this case, when we | ook at these
consul ar reports, that would fit into that
category?

MS Mc| SAAC: I think it was nore a
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poi nt of keeping the security officials and
authorities aware of what the situation was and
what was happening in Syria so that M. Pardy --
at least that's as | understood his evidence --
could tap into their know edge as appropriate --

THE COMM SSI ONER: To assi st
M. Arar.

MS Mcl SAAC: -- to assist
M. Arar.

THE COMM SSI ONER: Okay, but where
|'mdrawing the line is, it's one thing, it seens
to me, to share the consular reports in order to
assi st the person. |It's another to share it for a
nati onal security investigation purpose.

MS Mcl SAAC:. A different set of
criteria to go by.

THE COMM SSI ONER: Okay. \What |'m
asking you is, for the second category, | eaving
aside the very imm nent threat, the Bl oor Street
subway and so on.

MS Mcl SAAC: Yes.

THE COMM SSI ONER: Or even | ooking
at these consul ar reports, would there be any
justification for sharing these reports solely for

t he purpose of furthering a national security
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i nvestigation?

| s that the Government's position,
t hat that would have been okay for that purpose?

MS Mcl SAAC: No, actually, what
the Government's positionis, sir, is I'mgoing to
turn that back to you. And I'mgoing to say, as
did before, this is a very difficult area. It's
one that we all have to grapple with.

There are choices that need to be
made, and | think that there is a recognition that
criteria need to be devel oped in order to guide
t he deci sion-makers as to when it's appropriate to
share informati on and when it's not, and I am in
fact, inviting you, if you feel that you have
observations in your report that would assist in
devel oping the appropriate criteria with respect
to the sharing of consular information, both in
circumstances where there's a view that it m ght
assi st the individual and in circunstances where
it mght be considered that the sharing of
information would be useful for national security
pur poses.

| would agree with you, and I
believe the Government woul d agree with you, that

it's adifficult area and that there needs to be a
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set of criteria developed in order to deal with
the decision -- to at | east guide the

deci si on-makers in what factors are to be taken
into account when reaching these deci sions.

But | urge again. Of course, it's
a very, very small nunber of consul ar cases where
t hat sort of issue will even arise.

--- Pause

Our subm ssions in full are, of
course, contained in Chapter 7 of our subm ssions,
and they are begi nning at paragraph 33, and there
is reference back to M. Pardy's thinking on that
poi nt as wel | .

| would then like to deal with, if
| may, the issue of the letter, and this of course
is the letter that was contenplated in May and
June to be signed by M nister Graham and
ultimately, of course, was signed by the Prine
M ni ster and delivered by Senator De Bané.

The idea of a letter in some ways
goes back to M. Edel son's request early in the
process when he had approached A- OCANADA and was
| ooking for some kind of letter fromthe RCMP with
respect to M. Arar that could be delivered to the

Syrians, and that issue is dealt with in our
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subm ssions, under the RCMP subm ssions,
Chapter 5, beginning at paragraph 59.

But in essence, the difficulty for
the RCMP with respect to M. Edelson's |etter was
his request that there be a |l etter saying that
M. Arar was not suspected of any terrorist
activity.

Foreign Affairs, of course, was
aware that M. Arar was | east a person of
interest, as somebody who had cone to the
attention of the A- OCANADA i nvestigators.

There was the statenent that had
all egedly been obtained from M. Arar that had
come back fromthe Syrians.

And it was the RCMP position -- |
think quite a reasonable position -- that if
Foreign Affairs was the one that felt some kind of
correspondence to the Syrians was appropri ate,
that that request should come from Foreign
Affairs. It shouldn't be funnelled through
M. Edel son, it should be Foreign Affairs that
woul d deal with it.

They al so took the position that
this kind of letter would be the nost unusual

thing. Standard practice of the RCMP is not to
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di scl ose informati on about subjects who are
identified in the course of an investigation.

It's partly to protect the
integrity of the investigation, and it's partly to
ensure that information isn't provided that m ght
come back in a subsequent proceedi ng and be used
in the defence if it's not accurate -- and turns
out not to be accurate.

So the RCMP position, in ny
subm ssion, was quite reasonabl e, and that was
that we'll provide a letter, we'll certainly
confirmthat M. Arar is not wanted for any
of fence in Canada. He wasn't. But to go so far
as to say -- | think the wording that was
requested, if | can just go back for a m nute, "a
confirmation that he was not suspected of any
terrorist activities,"” and, again, this is early
days, and we still have a | arge number of
guestions have arisen as to what M. Arar's actual
role is and what is happeni ng.

THE COMM SSI ONER: But at this
point -- I'mnot quarrelling whether they were
aski ng whet her they should send a | etter or not.

| mean, the fact of his status at

this point is he wasn't suspected, he wasn't a
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suspect, he was a person of interest.

MS Mcl SAAC: He was a person of
interest in the A-OCANADA investigation. But
remenber, sir, we're still back in the fall of
2002, okay? The Americans have deci ded he's
somet hi ng nore.

THE COVMM SSI ONER: Ri ght.

MS Mcl SAAC: Whet her they have any
basis for that or not is really beside the point
at that stage.

The Syrians have sent sone
i nformation back suggesting sone kind of
i nvol vement i n something.

THE COVMM SSI ONER: Ri ght.

MS Mcl SAAC: The A- OCANADA
investigators, in my subm ssion, are not certain
what's going on here, and it's not --

THE COMM SSI ONER: Does t hat ever

change, until M. Arar cones hone?

MS Mcl SAAC: Well, | think it
does, sir. | think it does change. | think
we've -- | don't want to refer to the in-canmera

evidence, but | think as the in-camera evidence
devel ops -- quite frankly, at the end of the day,

| mean, |'mnot a police investigator and |I don't
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eval uate evidence, but | don't think there was
much there that took us any further they were at
the very beginning as a whole bunch of questions.

THE COMM SSI ONER:  Yes.

MS Mcl SAAC: But this is early on,
and we have got to put ourselves back to the
situation that they were all faced with at the
time. And as | say, our subm ssion is devel oped
in our materials.

What continued then is, M. Arar
was getting consul ar access, and he was getting
consul ar access on a reasonably regul ar basis up
until the beginning of February, | believe it was.
Certainly fromjust before Christmas, | believe
t he Decenmber 16th visit or so, there were sone
significant concerns about whether they were going
to continue to get the access or not. But there
was access.

Ms Catterall and M. Assadouri an
visited, | believe, in April. They were trying to
get themin earlier, but they did go in April, and
they took a letter from M nister Grahamwi th them
asking for M. Arar's rel ease.

In the meantime, you will recall,

the Syrian Ambassador had been called in in the
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fall by Canadi an authorities here. That's the
Syrian Anmbassador to Canada. M. Graham had
phoned his counterpart at the Syrian Foreign
Mnistry to make a plea for M. Arar's return.,
And t hen, of course, we have the MPs' visit, and
they deliver a letter.

But by this time consul ar access
is being denied. The officials in Damascus are
told: "Go to the Mnistry of Foreign Affairs.
That's how we're going to arrange your consul ar
access."” Mnistry of Foreign Affairs wouldn't
respond to requests and di pl omati c notes were
bei ng unanswer ed.

So M. Pardy was | ooking for
anot her way to try to do something to at | east
reopen the dialogue with the Syrians, and
M. Pardy then suggested, | think it started with
a joint letter between the Solicitor General and
the M nister of Foreign Affairs.

Now, the evidence of the
wi tnesses -- first of all, there are two issues
that really arise with the letter. The first one
is who should sign it? Should it be a joint
| etter signed by both the M nister of Foreign

Affairs and the Solicitor General? And the second
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issue, which I'll come to, is what should it say?

In my subm ssion, the consensus of
t he evidence, evidence of CSIS officials, evidence
of Foreign Affairs officials, basically is that
the right person to sign this letter really is the
M ni ster of Foreign Affairs.

This is a consular matter, and the
spokesperson for Canada on consul ar issues is the
M ni ster of Foreign Affairs, and after all, |
assume that everybody had proceeded on the
assumption that this letter would be sent fromthe
Canadi an Department of Foreign Affairs to the
Syrian Departnment of Foreign Affairs.

So the recommendation to the
Solicitor General, and the recommndati on
generally, was that this |etter should be signed
solely by the M nister of Foreign Affairs.

The second question is: \What
should the letter say?

Now, quite frankly, | was
review ng the evidence, because it starts with a
number of meetings in May. There are meetings
involving CSI'S, the RCMP, the Departnment of the
Solicitor General, Foreign Affairs, and | believe

PCO was i nvolved, in order to reach some consensus
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as to howthis letter could be framed for M nister
Grahamto sign

And we don't actually have an
awful | ot of evidence of what was discussed at
t hose meetings. We know they took place. W have
M. Pardy's evidence on sone of the issues, but
was actually rather surprised as | went back to
see that there wasn't a great deal of detailed
evi dence as to what the nature of the discussions
and the concerns were at those neetings.

But neverthel ess, a consensus was
reached and a letter was drafted, a letter that
M. Pardy sent up with his briefing note to the
M nister of, | believe it was June 5th, and the
consensus was that the wording that would be used
for the Mnister's letter was, there's no
i mpedi ment to M. Arar's return to Canada.

What then happened is the
M nister's office, or officials in the Mnister's
office, decided that they would Iike to add the
addi ti onal wording, that there was no evi dence
that M. Arar was involved in terrorist activity,
and ' mnot sure |I've got that, but the "no
evi dence" phrase was what was put forth.

And t hat went back down through
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the consultation process to the Mnistry of the
Solicitor General to get the views of CSIS and the
RCMP.

Now, | think there are a coupl e of
i mportant points here.

First of all, CSIS and the RCMP
don't tell the M nister of Foreign Affairs what to
do. So when they gave their view -- and | think
if you go back to Deputy Conmm ssioner Loeppky's
letter it will be, "We recommend."

So they don't say you can't sign
this letter, don't sign this letter. They say,
"We recomend agai nst signing that letter."

That's the appropriate
consul tation process because, after all, M nister
Grahamis going to be speaking on behalf of the
entire governnent.

Both CSI'S and the RCMP advi se
t hrough the Solicitor General's department that
their recomendati on was agai nst the addition of
t he new words that there is no evidence.

It"s not because they didn't want
M. Arar back. Quite frankly, | don't think there
i's any evidence that anybody didn't want M. Arar

back. It makes a nice story, but | don't think
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t hat evidence is there, sir. It isn't.

But the information in the letter
that the Solicitor General was to sign wasn't
quite accurate. There wasn't evidence that
M. Arar is a terrorist, but there was sonme
evidence of |links that he had with individuals who
were the subject of the A-OCANADA investigation,
and the concern of the officials, an appropriate
concern on their part, was to bring to the
M nister's attention their concern that he not
sign a letter of that nature when the information
init mght not be -- well, at |least on the face
of it, wasn't quite accurate and m ght not be
accurate at all.

That's what officials do. They
advi se M nisters about the steps that M nisters
are going to take based on the informati on they
have.

And even though it is still not
cl ear what those |inks are, whether they mean
anything at all, in my subm ssion, it was
appropriate and it was prudent for the RCMP and
CSIS to make the reconmmendati ons, certainly after
this ful some discussion which had al ready taken

pl ace, that the letter that M nister Graham sent
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and which was ultimtely sent by the Prine
M nister, stick with the wording, "There is no
i mpedi ment to M. Arar's return to Canada."

The next topic --

THE COMM SSI ONER: Just before we
| eave that. What do | read into it? You say
there's no evidence that they didn't want him
back. | mean, | guess one -- | will make of the
record what | will when | see the enthusiasm or
| ack thereof that was in briefing notes and so on.

But when they suggest wording for
a letter, they actually suggest that -- they say
he is the subject of a national security
investigation -- | mean, what strikes nme, or |et
me ask you, | mean, it seenms to ne in everything
| ve heard, that was wrong.

It's ratcheted up, the | evel of
interest, significantly, at a point in time when
one woul d hope they would be striving, doing their
very best, to get him back, rather than throw ng
roadbl ocks - -

MS Mcl SAAC: Well, | urge you
again to go back to the evidence, because what we
have -- and, quite frankly, | don't know t he

answer . What we have is an e-mail, | believe,
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from M. Heat herington, in which he says, "Here is
t he wording that the RCMP and CSI S have agreed
on."

That wording is simlar, if not
identical, to what is found in Deputy Comm ssi oner
Loeppky's letter, but Deputy Comm ssi oner
Loeppky's letter is after M. Heatherington's
e-mail .

So | don't actually think that
there is a great deal of evidence on the record as
to the actual discussions anong the players. W
have the |l etter, but we don't have the actual
di scussion anong the players with respect to what
led up to M. Heatherington's e-mail. So |
actually am not sure what the background says.

THE COVMM SSI ONER:  Wel |, we have
the letter, but the letter tends to speak for
itself.

MS Mcl SAAC: But Deputy
Comm ssi oner Loeppky's letter doesn't reconmend
t hat wording, if you go back to it. He isn't
recommendi ng wor di ng.

He' s recomendi ng agai nst
including the no-evidence statenment because

M. Arar is, and he says, the subject --
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THE COMM SSI ONER: Of a nati onal
security investigation --

MS Mcl SAAC: But he doesn't
recommend t hat wordi ng.

THE COMM SSI ONER: No, but he was
not that.

MS Mcl SAAC: |t depends again. W
have this difficulty with the RCMP and the vari ous
officers will use term nology differently when it
comes to describing an individual.

He was of interest, certainly. |
t hink on the basis of most of the information we
have. "Subject" was probably not the nost
appropriate choice of words there.

But it's not a recommendation as
to what should go in the letter. | want you to go

back, please, sir --

THE COMM SSIONER: | certainly
will. And |I'maware of what it says.
But it does -- | guess it could

rai se a concern in sonebody's mnd that he's being
descri bed as a subject of a national security

i nvestigation, which -- | mean, to whonever is
going to read that letter, whichis at a fairly

critical time, at |east one could argue,
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overstates the |l evel of interest. | mean, other
peopl e keep saying, "We're interested in
interviewing himas a witness."

However you want to characterize
what's going on, | know they don't have the CSIS
system but the difference between being the
subj ect of a national security investigation and a
potential witness, | think in anybody's book, is a
real difference.

MS Mcl SAAC: Right. But can you
take that, sir, and turn it into a conclusion that
Canadi an officials didn't want M. Arar back?

THE COMM SSI ONER: Certainly one
woul d want to, in evaluating all the evidence --

t hat woul d be a factor that one m ght | ook at.

MS Mcl SAAC: | don't disagree with
t hat, sir.

The next topic | wanted to deal
with, unless | can assist you there, is what has
been call ed m xed messages.

And | believe that it's a nunmber
of things, but primarily it falls into two
cat egori es.

It's the idea of having CSIS visit
and the idea of Ambassador Pillarella or CSIS
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bringing informati on back fromthe Syrians, and I
think I already dealt with that before the break.

THE COMM SSI ONER:  Yes.

MS Mcl SAAC: The second part is
t he assertion that cones fromthe Syrians that
there were not just m xed nessages i nadvertently
given but that CSIS or somebody actually said, "W
don't want him back."

And | believe the evidence is,
Anmbassador Pillarella' s C-4 nessage back to
Canada, | believe of January 16th, if |I'm not
m st aken, indicates that it was CSIS. | believe
M. Martel's evidence was that he heard at one
poi nt nore generally Canada doesn't want hi m back

A coupl e of points.

The first one, let's | ook at that
message. Ambassador Pillarella receives
information fromhis Syrian contacts, receives two
pi eces of information. The first one is, M. Arar
doesn't want to come home, and the second is that
CSI S doesn't want hi m back.

| find it, in passing, interesting
wat chi ng the proceedi ngs here. W don't believe
anything the Syrians tell us, do we?

We don't believe M. Arar really
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wasn't in Syria. W don't believe that he doesn't
want to come home. We don't believe that he's
being treated specially. W don't believe this,
we don't believe that.

But, by golly, the mnute they say
CSI S doesn't want him back, we're supposed to
bel i eve that?

Now, M. Comm ssioner, it's
reasonable to assume that it would be in the
Syrians' best interests to say CSIS doesn't want
hi m back. It's a way of not having to say no.

lt's just like -- | think you can
al so conclude that when the Syrians deci ded that
access to M. Arar would be through the Mnistry
of Foreign Affairs rather than through the Syrian
Mlitary Intelligence, that was a way of saying
"No nore access," because then the Syrian Mlitary

Intelligence people didn't have to say no.

What they could say is, "Well, I'm
sorry, you'll have to ask the fol ks over at
Foreign Affairs.”™ And of course the fol ks over at

Foreign Affairs are not going to answer.
But it's a way of not having to
say no.

That's equal | y pl ausi bl e,
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particularly when you have the evidence of

M. Hooper that upon being advised that the
Syrians were suggesting CSIS didn't want M. Arar
back, he asked the individuals who had been there,
he spoke with them and they told himthat they
didn't say anything that would | eave the

i mpression that CSIS didn't want M. Arar back.

On top of that, M. Graham
i medi ately thereafter, tel ephones the Syrian
Foreign Mnister and tells himthat if there's any
doubt, yes, Canada wants M. Arar back.

Seni or Foreign Affairs officials
convey the same nmessage to M. Arnous, the
Ambassador here in Canada.

Ambassador Pillarella testified
t hat at every opportunity he had to raise the
matter with Syrians officials, he told them Canada
wants M. Arar back.

And, finally, Ms Catterall and
M. Assadourian, when they travelled to Syria, one
of the nmessages they carried with themis, Canada
wants M. Arar back.

That was the consi stent nessage.

And in my subm ssion, if you | ook

carefully at the evidence, the question about
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whet her Syria is confused or m xed up or anything
really only arises one nmore time, and that's | ater
on. That's Exhibit, | believe, P-99, and that's
when Ms Catterall has nmet with Anbassador
Assadouri an here in Canada and Ms Pastyr-Lupul is
recordi ng her conversation with Ms Catterall, so
it's several removed. And ny recollection of that
evidence is that it says, "initially the Syrians."

So, again, the discussion is in
t he context of at some point the Syrians may have
had sonme confusion, either genuine confusion or
confusion that they just found it convenient to
put forward.

So at the end of the day, sir, |
think it's very difficult to conclude that anybody
from CSIS said anything to the Syrians, that we
didn't want M. Arar back.

Simlarly -- 1 won't spend a | ot
of time on the Hooper-MCallion tel ephone call --
but, again, you heard what M. Hooper said he
said, you heard what Ms McCallion said about the
conversati on.

The evidence about what that
conversation involved conmes fromthe two

i ndi vi dual s who were engaged in that conversati on,
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and | would urge you to disregard the evidence of
M. Gould and M. Dyet -- not disregard it in the
sense that they were lying or not telling the
truth, but they quite candidly said, "W were
recordi ng what we thought the conversati on was
about."” And you have before you the evidence of
the only two individuals who were on the
conversation and what they had to say about it.

| would Iike to say one nore point
about that conversation, though, because that
conversation, as M. Hooper indicated and as Ms
McCal I'i on i ndicated, was an attenpt on their part
to come to grips with what is obviously a very
difficult issue, and that is, Canada's approach to
consul ar cases that have a -- well, | suppose
there's three elements: there is a consul ar
el ement; there is a high-profile element; and
there is a security-rel ated el enent.

And i ndeed t he Departnment of
Foreign Affairs has undertaken a number of
initiatives, which really started with what we
have called the deck that M. Pardy prepared and
the briefing note that he sent up to the M nister.

There has since been the review of

consul ar activities. And | know that the
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Depart ment of Foreign Affairs and the governnent
generally woul d wel come any observati ons you have
as a result of this inquiry which would assist in
devel opi ng, again, some guidelines, some criteria,
some benchmarks that can be usefully applied by
consul ar officials and others when deci ding how
best to deal with these cases, and they are very
difficult cases.

There aren't a |l ot of them but
t hey probably consume far nmore energy than any
ot her case.

THE COMM SSI ONER: They do. I
noted very helpfully you set out in your written
subm ssions, | just don't have ny finger on it,

t he various actions that the Government has taken
since this matter arose, and | take it that is a
conplete list --

MS Mcl SAAC: It's those that are
at a point where that are worth tal king about.
Some of them actually would have preceded this.

| mean, there are other issues
t hat actually may have been commenced before the
Arar case and don't arise directly because of
M. Arar's circumnmstances.

THE COMM SSI ONER: Ri ght .
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MS Mcl SAAC: But do address sone
of the issues that arise. And that's in the
overvi ew docunent .

THE COMM SSI ONER: Okay. Thank
you.

MS Mcl SAAC: Two nore points. |
don't know how I' m doing for time.

THE COMM SSI ONER:  You're fine.

MS Mcl SAAC: Okay. | think maybe
| won't use all my tinme then, sir.

Firstly, the tel ephone -- pardon
me, not the tel ephone, the neeting that M. Martel
had with M. Arar in August, August the 14th, and
| would agree with ny friend that you have not
heard what M. Arar had to say about that neeting,
and it would be not only unwi se, but, | think you
woul d agree with me, inproper, to draw any
particul ar concl usions about who said what, when,
why, during the course of that nmeeting without
hearing all of the evidence with respect to it.

THE COMM SSI ONER: Wbul d it not be
appropriate, though, for me to comment, accepting
what M. Martel has said in his exam nation in
total, recognizing that there may be other things

that M. Arar will say about it, but if I had any
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observations that | thought were worth making,
that | could -- | could take the record as | have
it before me rather than sinmply ignoring it.

MS Mcl SAAC: No, |'m not
suggesting you ignore it.

For instance, | think M. Martel,
for instance, quite candidly conceded that if he
had that report to wite again, he would have put
somet hing in about the size of the cell.

So there are elements of his
di scussions with M. Arar in his reporting that
woul d think you could probably conment on, but
there are other aspects of it where, to the extent
there seens to be di sagreement wi th what we
understand M. Arar will say, both about that
meeting and their flight home, then | agree with
my friend, that you really don't have all the
evi dence necessary --

THE COMM SSI ONER: And | agree
with that. And what | wouldn't do is, | wouldn't
deal with it in a way that, of course, to set out
M. Arar's version. | would make it clear.

But if | do -- I'"mrepeating --
but if I do have observations on the basis of the

evi dence before me, or if | can anticipate or can
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gl ean that what |'ve heard coincides with what
M. Arar's description would be, then | would be
in a position to deal with it.

MS Mcl SAAC: Oh, | think that's
correct, sir, yes.

THE COMM SSI ONER: Yes. So that
think, as | took Ms Edwardh's point, it was sinmply
if I"'malerted, and I think I will know the
evi dence wel |l enough, that there's an area where
M. Arar may di sagree with what sonmebody said,
then I should be careful not to dism ss that
di sagreenment .

MS Mcl SAAC: And | hope | wasn't
sayi ng anything nore than that.

THE COVMM SSI ONER:  And | don't
t hink you were.

MS Mcl SAAC: All right.

THE COMM SSIONER: It's inmportant
frommy standpoint, as | sit down to wite this,
that | know t hat.

On that phone conversation -- or
on that consul ar neeting, can you coment on the
rebut torture issue? | mean, it strikes nme that
that's not -- | think you know what | mean --

MS Mcl SAAC: Yes.
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THE COMM SSI ONER: That's not
sonmet hi ng about which M. Arar hinmself would have
any knowl edge.

MS Mcl SAAC: No, and I think you

have got M. Pillarella' s evidence with respect to

that point. | think | would say three things:
One is, first of all, it was fired
off, I think, in a fair hurry, by Anbassador

Pillarella back to Ottawa.

The Anmbassador has agreed that
"rebut" was not the nmost felicitous choice of
words on his part, and |I don't know how nmuch to
make of this, but certainly M. Pillarellais
certainly a multilingual individual, and | don't
believe English is his first | anguage, although
his English is obviously quite good.

So the choice of a poor word is
what | woul d categorize that as, and that
essentially was his evidence, as | understood it.

| think also though, sir, what
m ght have influenced that, and as | understand
what M. Arar has said, that the original --
certainly the original allegations of the Syrian
Human Ri ghts Comm ttee suggested that M. Arar was

continuing and at that very time undergoing
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physical torture, and so there may have been --

t hat may have played a role in terms of trying to
determ ne, based on what they were aware of and
what M. Pardy believed at that time, whether
there was torture actually occurring at that
moment in time.

THE COVMM SSI ONER: They didn't
know. They hadn't seen himfor three or four
nmont hs.

MS Mcl SAAC: That's correct. And
you have the Ambassador's evidence, which is the
best evidence you will have, as to why he used
that word and his agreenment that it probably
wasn't the best word to use.

--- Pause

MS Mcl SAAC: |1'mgoing to junp
back, just for a noment, because there were two
concerns that | mentioned earlier that actually
have to do with the consular visits.

And it has to do with the question
of whet her a photo of M. Arar m ght be taken to
be sent back to his famly and the issue of -- |
believe it was M. Arar's relatives -- his brother
and sister-in-law? Sister and brother-in-Iaw, who

wi shed to visit him
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| "' mnot going to go through it in
great detail, but the issue of asking if a
phot ograph coul d be taken of M. Arar to send back
to Canada first arises on Decenmber the 9th,
in 2002, and it's dealt with in the docunment that
you'll find at tab 246 of the Foreign Affairs
coll ection of docunents.

I f you follow through the sequence
of events, docunent 249 and so on, you will see
that there is a concern still being expressed
about being discrete in what they asked for.

On December the 10th, M. Arar --
or, pardon nme, M. Martel reports, this is
document 249: "We really have to be extrenely
di screte, not even willing to consi der another
consul ar staff menber to visit M. Arar.
Questions will have to be raised with very seni or
people, and I'll speak to the Head of M ssion."

| think the two points here that
are inportant is, first of all, that these Kkinds
of requests -- the people who are actually at the
meetings with M. Martel don't seemto be in a
position to make decisions. So anyone who is
going to make a deci sion presumably has to be at a

hi gher | evel, maybe even as hi gh as Gener al
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Khal il .

| n Decenber, the Head of M ssion
reported back that apparently General Khalil had
been quite ill. So the whole possibility of

further nmeetings with the General is foreclosed by
his illness, whether real or not, we don't know.
But on December 16th, the consul ar
peopl e indicate back to Otawa -- pardon nme, 15th,
that they've noted the request for the photograph
and they' |l raise the issue of a photograph. As
well at this time they' re tal king about a possible
visit by Ms Mazi gh.
But as you'll recall,
Decenber 16th is the point at which they start to

get a little nervous about their consular visits

because people are busy, the General is ill, and,
in fact, they only, | believe, have two nore
consular visits, if I"'mnot m staken, after that.

One in January and one in February.

So it's not that they refused to
go ahead and try to obtain a photograph. It's
just that they were nervous, as they were with
other things, in terms of whether they'd be able
to get the photograph.

And, in fact, on the 22nd of
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Decenber and on the 26th of Decenber, they're
still reporting back that their visit cannot be
accommodat ed.

So they're not even able to get
back in during that period of time to make
arrangements for a further visit with M. Arar.

And then the focus seens to change
early in January. Rather than a photograph, the
suggestion fromOttawa i s perhaps they could
arrange a tel ephone call.

But, again, the Ambassador reports
back, and this is document 274, that he's had no
| uck nmeeting with his usual contact. He's trying
ot her ways to obtain consul ar access again, but
he's being thwarted at every turn.

Finally, January 7th they report
back that the authorities are not prepared to | et
M. Arar place or receive phone calls. No
outsiders, and | expect, except our current
consul ar access, are authorized to speak to him

So this sort of deals with this
whol e attenpt to try to get a photograph, to try
to arrange for a phone call with Ms Mazigh. And
the Syrians just aren't being cooperative.

There are attenpts. And to
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suggest that there were no attenpts | think is
unfair to the evidence and to the individuals.

The second one has to do with the
visit by M. Arar's relatives, and you'll recal
that the issue for the famly to get access arises
actually in June, towards the end of June. They
have not had consul ar access for quite a | ong
period of tine.

So it's June. The famly is
trying to get access. And the Syrian authorities'
position --

First of all, consul ar
officials -- the Enbassy have been writing to the
M nistry of Foreign Affairs, as they were
directed, sending diplomtic notes; getting no
response. So they're being ignored.

M. Arar's famly wants themto
assi st in gaining access, yet the Syrian
authorities, if you go to the evidence, are saying
to the consul ar authorities, "This is to be
arranged through you. 1It's got to be arranged
t hrough some ot her departnent.” And the
cooperation |l evel was zero at that point.

So, again, to suggest that there

was any animus or unwillingness to assist the
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famly in arranging for some kind of visit sinply
is not a fair characterization of the evidence.
There wasn't anything that they could usefully do
in order to arrange that visit because the Syrians
had essentially cut everything off.

Again, sir, if I can come back to
something | said earlier, and | can advi se you,
unl ess there is sonmething I can assist you with, |
essentially amat the end of -- I amat the end of
my subm ssions.

The totality of the evidence, in
my subm ssion, for the period of time that
M. Arar was in Syria, should be summed up as
follows:

Canadi an officials, particularly
the officials at Consular Affairs Bureau in
Ottawa, Ambassador Pillarella, M. Martel and the
staff at the Enbassy in Damascus, did their very
best, under trying circunstances, to provide
M. Arar with the consul ar services to which he
was entitled under Canadi an standards.

They were thwarted by M. Arar's
dual nationality. They were thwarted by the
attitude that developed in Syria. They were no

doubt thwarted, or at | east affected, by external
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events: the war in Iraq; perhaps the listing of
Hezbol l ah as a terrorist group.

But at the end of the day, they
acted in good faith. They made judgnent calls
based on the best of their ability and
under st andi ng of the situation, and they made
t hose judgment calls with M. Arar's best
interests in m nd.

And | urge you, in review ng the
evi dence, sir, to keep those comments in m nd.

THE COMM SSI ONER:  Okay.

MS Mcl SAAC: Thank you.

THE COMM SSI ONER: Thank you very
much, Ms Mclsaac. |It's been very hel pful.

What time is it here?

M. Caval luzzo, suggestions?

MR. CAVALLUZZO:. Yes.

Conm ssioner, there are some adm nistrative
matters that we have to attend to, and that is,
i ntroducing certain exhibits pursuant to your
ruling of September 7th.

And then after that is conpl eted,
what | recommend is, that we break for |lunch and
reconvene at 1:45 or 2:00, at which time we will

hear fromthe am cus and then fromthe i ntervenors
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as well as the O tawa Police Service. The OPP
wi Il not be making oral subm ssions.

THE COMM SSI ONER: Okay. So we
can conplete all that this afternoon?

MR. CAVALLUZZO:. Yes, we can.

THE COMM SSI ONER: Okay. Would

you like to then introduce the exhibits?

MR. CAVALLUZZO. In your ruling of

September 7th, based on an application of counsel

for Messrs. El Maati, Al mal ki, and Nureddin, you

ruled that their chronol ogies be filed as the next

public exhibits in these proceedings, and that's

what | would intend to do at this time, initially

starting with M. Almal ki's biography.
THE COMM SSI ONER:  Exhi bit 2547
EXHI BI T NO. P-254:
M. Al mal ki's biography
MR. CAVALLUZZO: The next wil
M. ElI Maati's biography and chronol ogy.
THE COMM SSI ONER:  255.
EXHI BI' T NO. P-255: M. El
Maati's bi ography and
chronol ogy
MR. CAVALLUZZO: The next wil

M. Nureddin's chronol ogy.
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THE COMM SSI ONER:  256.
EXHI BI T NO. P-256:
M. Nureddin's chronol ogy

MR. CAVALLUZZO: Now, there are a
coupl e of final exhibits.

The next one relates to
document ati on which counsel for M. El Maati gave
to Comm ssi on counsel, sonme of it comng from
DFAI T, but should be filed as a separate exhibit
but as an addendumto his chronology, as it is
quite hel pful as far as his chronology is
concerned, and | want to briefly take you through
that so counsel is aware of the rel evant portions.

THE COMM SSI ONER:  257.

EXHI BI' T NO. P-257: Case
notes for M. El Maati
(addendum to his chronol ogy)

MR. CAVALLUZZO: Just let nme
explain to you and counsel what these docunments
are.

The first is a case note dated
July 17th of 2002, and what it contains is a
di plomatic note from Foreign Affairs to Egypt, in
effect | ooking for M. ElI Maati at that point in

time, and, as we know, we did receive.
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You'll see the diplomatic note is
set out in the bottom paragraph on the first page.
You'll see there's reference to an RCMP visit,
presumably in the future, and in effect DFAIT is
asking for his whereabouts in Egypt, if he is in
Egypt, and obviously, the next nmonth, as we know,
we received a consular visit on August the 12th
of 2002.

The next document, the third page
in, is dated Novenmber 19th, 2002, and it
represents a di plomatic note on Novenber the 19th,
and you'll see the diplomtic note on the second
page.

This is an e-mail from M Mra
Pastyr-Lupul to the EIl Maati famly, and on the
second page, you'll see the diplomatic note
relates to questions put forward by DFAIT on
behalf of M. ElI Maati as to why he is being
det ai ned and whet her there are any charges
outstanding in respect of his detention.

The next page you will see is a
response fromthe Egyptian authorities, which is
dated April 29, 2003, and they set out the
reasons, fromtheir perspective, as to why M. El

Maati is being detained in Egypt at that time.
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And then if you go three pages,
three or four pages fromthere, you will see that
there is a very hel pful chronol ogy of events
relating to M. ElI Maati, and this is a DFAIT
chronol ogy, and it's quite hel pful because it
gives M. ElI Maati's whereabouts and the efforts
on behalf of M. -- of DFAIT | ooking for M. EI
Maati, right from November 16th of 2001, when his
famly first notified DFAIT that he was m ssi ng.

The rel evant dates that you m ght
hi ghlight in counsel's copy as well as yours is,
on the second page, you will see April 4th of
2002. You will see that that appears to be the
date that the Syrians finally notified DFAIT that
M. ElI Maati was no |longer in Syria.

July 2nd of 2002, you will see
that -- and we've got a copy of that -- that the
Syrian Mnistry of Foreign Affairs sent a
di plomatic note to Canada saying that M. ElI Mati
had voluntarily left Syria for Egypt.

July 15th of 2002 is anot her
di plomatic note to the Egyptians, and we have
referred to that as where DFAIT is | ooking for his
wher eabout s.

August 7th, 2002, appears to be
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the time at which DFAIT di scovered his whereabouts
in Egypt, and consul ar access is requested; and as
you will see, August the 12th, 2002, is the first
consular visit. As you know, we have a copy of

t hat report.

And | | eave the remai nder for the
reader.

If you go -- there are a few other
documents that are relevant. |[|If you go about five

or six pages fromthere, at page 17 in the top

ri ght-hand corner of this packet, you will see
that DFAIT is asking Syria for the date upon which
M. ElI Maati |left that country.

And then, three pages in, you wil
see a response fromthe Syrians dated July 2nd,
2002, which | referred to earlier, and that is
where Syria responds that he |eft Syria for Egypt.
They don't know when or how he | eft.

The | ast three documents no doubt
we're all aware of, and that is, the very | ast
page of the packet is the map that has been
referred to, the map of the government conpl ex
with nunbers on it indicating different buil dings,
and the two prior pages are letters from M. El

Maati's enmployer, indicating, first of all, in the
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first one, which is dated August 27th, it rel ates
to M. EIl Maati being stopped at the Canadi an
border at Buffalo, and this is when the map becanme
an issue in respect of the U S. Custons.

She i ndi cates what his enpl oynment
history is, and in particular, in relation to that
particular truck that he was driving at that tinme
and that the map was di scovered in the cab of the
truck and what it was doing there.

And then the final document, the
third page in, that's page 20, is the letter dated
Oct ober 15th, 2001, fromthe enployer, once again
i ndicating that in respect of that truck, it had
other drivers prior to M. El Maati, one of whom
lived in Otawa and who, on occasion, delivered to
bui |l di ngs or whatever, customers in the Ottawa
region.

And the final exhibit that we
woul d file are the Flewelling tel ephone records.
You may recall, in the exam nation of
M. Flewelling, that we did refer to his cellular
tel ephone records. There were privacy concerns.

THE COMM SSI ONER:  258.

EXHI BI T NO. P-258: M. Rick

Fl ewelling's cellular
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t el ephone records

MR. CAVALLUZZO: Since then we
have taken those concerns into account and
redacted certain numbers.

So that would conplete the filing
of the public exhibits, M. Conm ssioner.

THE COMM SSI ONER: Okay. That's
t he housekeepi ng.

MR. CAVALLUZZO. That conpl etes
t he housekeepi ng.

It is now 12: 35, so | would
recommend that we rise until 2:00.

THE COMM SSI ONER: Two o' cl ock
okay? Two o' cl ock

THE REGI STRAR: Pl ease stand.
--- Upon recessing at 12:34 p.m /

Suspension a 12 h 34
--- Upon resumng at 2:01 p.m /
Reprise a 14 h 01

THE REGI STRAR: Pl ease be seat ed.

THE COMM SSI ONER: M. Atkey?

MR. ATKEY: Thank you,
Conm ssi oner .

THE COMM SSI ONER: Good afternoon.

MR. ATKEY: Good afternoon.
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SUBM SSI ONS

MR. ATKEY: Today | want to cover
three general areas in the half hour | have
avail abl e.

The first relates to m nisteri al
responsibility and the rule of | aw.

The second will be discussion on
testing government clains to National Security
Confidentiality.

And the third is outlining a |ist
of key issues that | believe you nust decide in
this inquiry fromthe perspective of the role
have played as an interested observer of virtually
all of the evidence adduced both in public and, of
course, having reviewed transcripts of evidence
adduced in canera.

Dealing with nmy first subm ssion.
Thi s Comm ssion has an inportant role in
redefining accountability and transparency within
DFAI T, the RCWMP, and CSIS, and ot her agencies such
as Project A-OCANADA and the Canadi an Border
Security Agency.

It is very much -- the task facing
you rem nds me very much of nmy first year as

chai rman of SIRC 20 years ago.
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It was a new review body
overseeing CSI'S, a new organi zation which had been
recommended by the Macdonal d Comm ssion. And both
CSI S and SIRC had growi ng pains at the tinme,
because they were new.

But as each organi zation
approached crises which arose, they worked out a
way of accommodati ng each other in which
transparency and accountability becanme the rule
rat her than the exception.

And for the nost part, surprises
wer e avoi ded and each entity grew to be nore
confortable and confident and efficient inits
work as time progressed, and M nisters were
general ly kept in the | oop.

Now, with the intervention of the
horrors of 9/11, and the unfortunate circunstances
i ke those visited on M. Arar, it is nowtime for
a new chapter to be written post-Macdonal d, so
t hat Canadi an officials will become nore
transparent and accountable in perform ng their
public duties in the security intelligence field.

Whet her it's DFAIT, the RCMP, or
CSIS, it's inportant for you, Conm ssioner, to |ay

out the benchmarks for performance eval uati on of
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Canadi an officials tasked with protecting the
security of Canadi ans, that which was nmentioned by
Ms Mcl saac yesterday, and at the sane tinme
respecting the individual rights of Canadi ans and
others unfairly caught up in the vigorous
application of investigative and protective
operations. And we nust, as a nation, never |et
t he individual rights of our citizens be
sacrificed on the altar of investigative
efficiency and expedi ency.

Protecting the security of
Canadi ans does not nmean that the police, the
security intelligence officers, or the Foreign
Affairs officers can operate as a |law unto
thenmsel ves wit hout keeping their superiors fully
i nformed and maki ng sure that M nisters ultimtely
responsi bl e for these actions in Parliament know
what i s going on and take responsibility for these
actions as elected representatives of the people.

This, conmbined with an i ndependent
judiciary, is what the rule of lawis all about,
and we measure our success as a nation in many
respects on how well we follow the rule of |aw.

Comm ssi oner, you have a uni que

opportunity to wite the next chapter in your

StenoTran



© 00 N oo o A~ W N PP

N N NN NN R R R R R R R R R R
O N W N P O © 0 N O O A W N B O

12016

report, both on this factual inquiry and on your
policy review.

A professional coll eague far
removed fromOttawa remarked to nme the ot her day,
commenting on this Conmm ssion, that it's nice to
live in a country where we have a comm ssi on of
inquiry into the actions of Canadian officials in
relation to an aggrieved citizen. 1In other
countries, this mght well have been swept under
t he rug.

But the opportunity is yours,
Comm ssioner, to address contenporary issues
head-on and to establish benchmarks for the next
20 years so that all Canadians will see and
under st and what went on and what should have gone
on.

Now | et me nove to the second part
of my subm ssion, and that's regarding the issue
of testing NSC cl ai ns.

| addressed this issue before you
in a very summary way on May 3rd, and ny written
brief outlines the | egal basis for challenges to
NSC clainms both in practice and in the
jurisprudence.

And fromthe outset, | have taken
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the position that, in testing NSC clains, there
are two primary consi derations here.

First, the public's right to know,
which is inextricably Iinked to the freedom of
expression guaranteed by section 2(b) of the
Canadi an Charter of Rights and Freedons, and
second, fairness to M. Arar, the very person
whose situation caused this public inquiry.

Now, as stated and as noted by Ms
Mcl saac yesterday, there is not disagreenment that
NSC i nvol ves information, the disclosure of which
woul d cause were injury to international
relati ons, national defence, or national security.

We all agree that the Comm ssioner
has the right under the terns of reference and the
Canada Evi dence Act to engage in the bal ancing
test, to balance the public interest in disclosure
against the injury to international relations,
nati onal defence, and national security resulting
fromdiscl osure.

And as noted in my brief, CSIS
appears to have set the standard within the
Gover nment of Canada for maki ng NSC
determ nati ons.

And as | point out in paragraph 13
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of my brief, these categories are contained in a

| egend outlined "CSIS Nati onal Security Clains."
They're wel |l -known to all of us who are working as
i nsiders but perhaps not well-known to the public,
and it's in this context that | think they're
worth repeating for the record.

First, privilege is claimd on
information which identifies or tends to identify
service interest in individuals, groups, or
i ssues, including the existence or absence of past
or present files of investigation or
investigation, the intents of the investigations,
or the degree or |ack of success of
i nvestigations.

Two, information which tends to
identify -- or tends to identify human sources of
information for the Service, or content of
i nformation provided by human source.

Third, information which
identifies, or tends to identify, investigative
techni ques and met hods of operation utilized by
t he Service.

Fourth, information that
identifies, or tends to identify, Service

enmpl oyees or internal procedures and
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adm ni strative methodol ogi es of the Service, such
as names and file numbers.

Fifth, information which
identifies, or tends to identify, relationships
that the Service maintains with other police,
security, and intelligence agencies in Canada and
el sewhere, and woul d di sclose informati on received
in confidence fromsuch sources.

Sixth, information that reveals or
tends to reveal informati on about the
tel ecommuni cations systemutilized by the Service.

And seventh, information which may
j eopardi ze, or tend to jeopardize, essenti al
international relations.

And | add on that, of course, that
privilege is claimed quite properly for personal
information on grounds of privacy and information
subject to a sealing order of a judge.

And | think that we all agree,

t hose of us who have worked with this Comm ssion
in various capacities, that there's nothing wrong
with these classifications.

| don't purport to argue that
they're illegal or wwong or m splaced. | think,

as Ms Mclsaac said yesterday, it's really the
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interpretation and application of these
classifications by government agencies, such as
CSI'S, the RCMP or DFAIT, where there has been

di sagreenment.

Now, the Government's aggressive
approach to NSC cl aims that was pursued during
in-camera hearings all last winter, starting in
Sept ember and going right through to the end of
April, and in the context of draft summaries that
were prepared by you last fall for consideration,
t hi s aggressive approach appears to have abated
somewhat at the beginning of June 2005, as
documents previously redacted were unredacted in
whol e or in part during the testinmny of
Government wi tnesses at public hearings in June
and July and August of this year.

And | note, Comm ssioner, with
congratul ati ons, that you have encouraged
Gover nment agencies, through counsel for the
Attorney General, to unredact as nuch i nformation
as possible to facilitate the public portion of
t he hearings process, yet preserving the
Government's essential NSC clainms which are truly
justifiable, that is, would, in fact, be injurious

to international relations, national defence, or
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nati onal security.

It'"s my understandi ng that any
remai ni ng di sagreenents between you and counsel
for the Attorney General as to specific NSC clains
that may relate to your interimreport to the
Government will be the subject of NSC hearings to
be held in camera later this year. Perhaps not
too |l ong from now.

lt'"s anticipated that | will
participate in these in-camera proceedi ngs, and at
this stage, therefore, | think it's inportant to
set forth the reason and the | egal basis upon
which | will be making subm ssions to you during
the in-camera proceedi ngs, but at |east for the
public to know the basis upon which I make ny
subm ssi ons.

Now, first, let nme outline
subm ssions of lawin relation to testing
Government claims to NSC.

First, the public's right to know.
And | refer to paragraph 17 in my written brief.

Freedom of expression and the
val ue of openness in matters of justice and human
rights are reflected in the very existence of this

Comm ssion, as a public comm ssion of inquiry.
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A public comm ssion of inquiry at
its very essence exists to uncover and discl ose
the truth of a particular matter, where that truth
is not known or available to the public.

The accountability of government
officials, including | aw enforcement and security
agencies, is self evidently a matter that pertains
directly to the public interest.

And | can't help but refer to the
gquote, which | note is in the Governnent's written
brief, quite properly so, of the |late Sam Grange,
when he headed the inquiry follow ng the infant
deat hs at the Toronto Hospital for Sick Children,
and | quote M. Justice Grange. He says:

"I remember once thinking
egotistically that all the
evi dence, all the antics, had
only one aim to convince the
comm ssioner, who after al
eventually wrote the report,
but I soon discovered ny
error. They are not just
inquiries, they are public
inquiries, and | realize that

t here was anot her purpose to
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the inquiry, just as

i mportant as one man's
solution to the nmystery, and
that was to informthe
public. Merely presenting
t he evidence in public,

evi dence which had hitherto
been given only in private,
served that purpose. The
public has a speci al
interest, a right to know,
and a right to formits

opi nions as it goes along."
(As read)

And t hat was quoted with approval
by Justice Cory in the Westray deci sion, Suprenme
Court of Canada, 1995, a Justice who has made a
significant contribution to the concept of open
courts in his utterances.

There has been a line of cases in
the Supreme Court and the Federal Court which
support the open court principles as one of the
cornerstones of the Canadi an judicial system

The common | aw presunmpti on of

openness i s recognized as a constitutional val ue,

StenoTran



© 00 N oo o A~ W N P

N N NN NN R R R R R R R R R R
O N W N P O © 0O N O O A W N B O

12024

and it's protected, in my subm ssion, by section
2(b) of the Canadi an Charter of Rights and
Freedons.

And | submt that this is a
presunption that extends beyond court systens to
pretrial stages of litigation and to comm ssions
of inquiry, which have a quasijudicia
i nvestigative mandate to uncover the truth
surroundi ng an i ssue of public concern.

And | can't help but quote -- or
re-quote that which was put before you on May 3rd,

and that's fromthe Vancouver Sun case, the

utterances of Justices |lacobucci and Arbour in the

Vancouver Sun case, which is 2004, and | quote:
"The open court principle has
| ong been recogni zed as a
cornerstone of the conmmon
law. The right of public
access to the courts is one
of principle, turning not on
conveni ence but on necessity.
Justice is not a cloistered
virtue, publicity is the very
sole of justice, it is the

keenest spur to exertion and
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the surest of all guards
agai nst inprobity. The open
court principle --" (As

read)

And t he quote conti nues.

"-- 1s inextricably linked to
the freedom of expression
protected by section 2(b) of
t he Charter and advances the
core value therein. The
freedom of the press to
report on judici al
proceedings is a core val ue.
Equal ly, the right of the
public to receive information
is also protected by the
constitutional guarantee of
freedom of expression. The
press plays a vital role in
being the conduit through

whi ch the public receives

t hat information regarding

t he operations of public
institutions. Consequently,

t he open court principle, to
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put it mldly, is not to be
lightly interfered with."
(As read)

And that was just a year ago in
t he Vancouver Sun's decision in the Suprenme Court
of Canada.

Now, |'m not going to go through
in detail the Dagenais and Menta cases. They are
di scussed in my brief at paragraphs 29 through 37.
Clearly it's established the jurisprudence that
parties seeking to uphold secrecy must provide
cl ear and convincing evidence to justify injury.

It can't be potential injury, it
can't be probable injury, or can't be specul ative
injury, it must be actual injury that woul d occur.

Nati onal security clainms, if they
are to stick, nmust be well-grounded in the
evidence. That is the challenge that will face
the Attorney General in NSC hearings that may be
held | ater.

And | conclude, in paragraph 44,
Chairman, with this view of the open court
principle.

As it pertains to public

comm ssions of inquiry, it has two el enents:
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The first is that Canadi ans have a
right to the greatest possible disclosure of
i nformation about the actions of Canadi an public
officials as they pertain to a matter that bears
on the public interest.

The second is that the public
interest is best advanced through an i nformed
public, that is, inform ng Canadi ans about the
actions of their public officials.

Now | turn to the next part of ny
| egal subm ssions, that is, the question of
fairness to M. Arar.

Fairness is a flexible concept and
its content varies dependi ng upon the nature of
the inquiry and the consequences for the
i ndi vi dual invol ved.

Now, my brief takes you through
t he discussion in Baker v. Canada, the Suprenme
Court of Canada, mopst recent decision, in 1999,
where they apply five factors to be consi dered.

And | go through in my witten
brief to discuss these five factors, being: the
nature of the decision; the statutory schene; the
i mportance of the decision to the individual

affected; the legitimte expectations of the
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affected person; and the procedures of the
comm ssi on.
And | concl ude, and would submt
to you, Comm ssioner, that M. Arar is owed a
robust approach towards procedural fairness, and |
outline this in paragraphs 47 to 55 of ny brief.
| strongly support the decision

you made on May 12th, where you were dealing with
issues relating to RCMP testinony, and you said
this:

"lIt's worth remenbering that

M. Arar was granted standing

for a reason. Clearly he has

an interest in this inquiry.

He has been excl uded from al

of the in-camera evidence,

al though M. Arar's counsel

have had an opportunity to

suggest questions to

Comm ssi on counsel to be

asked in camera. The val ue

of this opportunity is

somewhat dil uted because

M. Arar's counsel have not

heard any evi dence before
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proposi ng questions. |In ny
view, the opportunity to hear
evidence, as | envision it,
and to pose questions
directly, adds significant
value to M. Arar's
participation as a party to
this inquiry. Maxim zing the
participation of parties is a
| egiti mate objective when
consi dering what evi dence
shoul d be called at public
hearings. |I|ndeed, given the
opportunity of M. Arar and
ot her parties to question the
RCMP wi t nesses directly from
t hese parties' unique
perspectives maxi m zes the
chance of a fuller picture
emerging fromthe inquiry."
(As read)

Comm ssioner, | agree

whol eheartedly with the ruling that you've made in

Comm ssioner in ny brief, |
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al so discuss the application of section 7 of the
Charter of Rights and Freedoms, guaranteeing the
right to principles of fundamental justice,
par agraphs 64 through 69.

The case law is conmplicated here,
but 1've tried to outline the basis for
di stinguishing the cases of Ruby, Chiarelli and
Ri bick to give M. Arar a basis for arguing that
his Charter rights under section 7 could be
violated if there is insufficient disclosure of
NSC materials pertaining to him

I n concl usi on, procedural fairness
to a person directly affected by a comm ssi on of
inquiry is an inportant el ement of maintaining the
integrity and credibility of this Conm ssion,
particularly when reputational interests |ike
M. Arar's are at stake.

Yes, the reputation of CSIS, the
RCMP, DFAI T, and ot her agenci es of government are
at stake in this inquiry, but they or their |egal
representatives have full access to NSC materi al s.
M. Arar and his counsel do not.

Accordingly, | would argue for a
robust approach towards disclosure in applying the

public interest balancing test as you proceed.
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The public interest inherent in
t he bal ancing test when chall enging NSC clains is
not sinply satisfying the public sense of
curiosity about the actions of Canadian officials
as they pertain to M. Arar.

It'"s the public interest in the
sense of the phrase, "the best interests of the
Canadi an public,” in according procedural fairness
to parties affected to maintain the integrity and
credibility of this Conm ssion. Procedural
fairness is best achieved through a robust
approach to disclosure.

Now, Chairman, | propose to
outline for you sone questions which I have cone
up with, which are by no means exhaustive, of
t hose which you will have to address in fulfilling
your mandate under Part 1 of this inquiry.

Nevert hel ess, fromthe perspective
of am cus curiae, they represent the primry
gquestions which, in the mnd of the public, should
be addressed, given their focus on actions of
Canadi an officials.

There will be additional questions
i nvol ving NSC evi dence which I may file later this

week in camera, and they can be dealt with at this
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time, but they are few in nunber.

The first question relates to one
t hat you raised yourself, Comm ssioner, follow ng
your August 17th ruling this summer on notions to
guash that were filed by certain parties.

Shoul d these rulings be made
public, with appropriate NSC redactions, it is ny
subm ssion that they should be made public since
t hey constitute an i mportant and precedent-setting
decision related to section 13 of the Inquiries
Act, and they woul d be useful jurisprudence to
have for public consunption.

The next question | ask, when one
steps back and | ooks overall, prior to
Oct ober 2002, when M. Arar was deported to Syri a,
was there any agreement or understandi ng between
seni or Canadi an and U.S. officials or Mnisters
that there would be prior consultation prior to
deportation of citizens of their respective
countries to the other country or to a third
country?

Then | ask a question that has
been the subject of much debate over the | ast two
days. At what stage should Canadi an officials

have known, or ought to have known, that the
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prospect of deportation to Syria was real?

In this regard, | think you should
consi der carefully the evidence of Flewelling,
G rvan, Collins, Pardy, and Pastyr-Lupul.

| f Canadi an officials knew, or
ought to have known, of this prospect, what steps
m ght have been taken to forestall deportation to
Syria, such as representations to appropriate U S.
agencies, a report to the Mnister of Foreign
Affairs, or the Solicitor General, suggesting
intervention with U S. counterparts; perhaps a
nmor e aggressive approach by consular officials in
facilitating the hiring and directing of a U. S.
| awyer; or | would even suggest medi a exposure
m ght have been hel pful.

Next question: WAs there
unrestricted informati on-sharing by the RCMP and
CSISwith US. counterparts regarding M. Arar,
and was this done wi thout the usual caveats?

| f a caveats-down approach was
foll owed by the RCMP or CSIS, was this done by
i ndi vi dual officers wi thout official direction or
approval fromthe top of respective organizations,
directly or by inference?

Next question: WAs the
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information and intelligence on M. Arar passed to
foreign agencies accurate and reliable, and was it
information obtained strictly in accordance with

policies, procedures, and protocols to be foll owed
by investigators in the investigation of M. Arar?

And | refer specifically to the
evi dence of Cabana, Loeppky, Flewelling, and
Hooper .

Next question: Was there adequate
supervi sion and control over the managers and
i nvestigators of Project A-OCANADA in regards to
their disclosure and exchange of information on
M. Arar with U.S. authorities? And was there an
i nappropriate relationship between investigators
of Project A-OCANADA and the CIA?

Next question: Were the managers
and i nvestigators of Project A-OCANADA adequately
trai ned and know edgeabl e of the custons, nores,
and val ues of the Islam c community, to which
M. Arar is a member? And as a result was sonme of
the information shared in relation to M. Arar
reliably assessed and anal ysed?

Next question, discussed today and
yesterday: Was there information-sharing and

preparation of questions carried on with the
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Syrian officials by the RCMP or by CSIS without
appropriate safeguards? Did this prejudice
M. Arar's situation unfairly?

Next question: Did the
relati onship between Project A- OCANADA
investigators and foreign intelligence agencies
contravene the letter and spirit of the Menmorandum
of Understandi ng between the RCMP and CSI S, and
t he under standi ng between the RCMP and the CI A
t hat was apparently reached in 1989?

And then the question of the trip
to Syria by CSI'S, November 2002: How did this
actually affect M. Arar in ternms of how he was
treated and how | ong he was detai ned? Was the
i nformation exchanged by CSI'S concerning M. Arar
prior to, during, or after this visit? Ws it
information reliably assessed and anal ysed? And
was it appropriate to be sharing information with
Syrian officials given that country's human rights
reputation?

Was M. Arar, as a Canadi an,
wel | -served by Canadi an consul ar officials from
DFAIT in the U S. and in Europe, and that is in
Syria, excuse me, while he was in custody? Were

his privacy rights respected, or was there any
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i nappropriate sharing of his personal information
with other Canadi an and foreign officials?

Next question: Did the Canadi an
Ambassador, M. Pillarella, from October 2002
t hrough to May 2003, act appropriately in
bal ancing M. Arar's situation of detention in
Syria against his close relationship with General
Khalil, and particularly when it appears he
transmtted the fruits of the Syrian investigation
of Arar back to Canada without indications as to
how t he confessions m ght have been obtai ned and
references to the track record of Syrian mlitary
officials in engaging in abusive treatnment to
extract confessions?

Next question: WAs there an
i nappropriate turf war between DFAIT on the one
hand and CSI'S and the RCMP on the other hand in
comng up with suitable and timely | anguage for
t he Canadi an governnment conmmuni cations to the
Syrian governnent that Canada wanted Arar back?

Was this resol ved through the
overriding intervention of the Prime M nister by
his letter delivered by Senator De Bané, which
seens to have been instrunmental in securing

M. Arar's release, or was the rel ease of M. Arar
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| ess related to the letter and perhaps nmore to
geopolitical issues -- Syria's deteriorating
relationship with the U. S.?

Next question: Was it reasonable
for participants in the process, that is the
Syrians, the RCMP, DFAIT, and the PCO, to infer
that CSIS, by its actions and non-actions did not
want M. Arar back in Canada in the period
Novenber 2002 to August 2003, or should CSIS have
been nore forthright in stating that it wanted
M. Arar back in Canada?

And shoul d the privy counci
office have taken a nore active coordinating role
in getting DFAIT, CSIS and the RCMP to wor k
t oget her in espousing Canada's interest in having
M. Arar back in Canada in the period October to
August ?

And a nore difficult question for
you, Conmm ssioner, is: Howis torture to be
defined for purposes of this inquiry? According
to this definition, or any definition you adopt,
was M. Arar tortured by the Americans? By the
Syrians? Was his all eged confession of certain
events coerced under conditions of torture?

Next question: Were any or all of
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DFAI T, the RCMP, CSIS, or Ambassador Pillarella
aware of the reputation and practices of Syrian
Mlitary Intelligence officials in engaging in the
use of torture as an investigative technique prior
to October 8th, 2002, when M. Arar was deported
to Syria. Prior know edge | think becones
relevant in the total context of things.

And then nore recent issues, of
course: Did M. Arar's relationship with Al mal ki
or EI Maati and Nureddin al one constitute grounds
for CSIS and RCMP regarding himas a person of
i nterest?

Were the subm ssion of questions
and information on M. Almal ki by the RCVMP to the
Syrian mlitary officials, which was noted in the
Al mal ki chronol ogy, which was filed as an exhi bit
t oday, were these appropriate when there was a
known credi ble risk of torture that would be used
by Syrian Mlitary Intelligence authorities in
asking the questions?

Next question: Did the Canadi an
consul ar officials in Syria appropriately report
back to officials in Canada that M. Arar had been
physically beaten at the begi nning of his

detention, and that he had been detained in a
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3-foot by 6-foot by 7-foot cell and forced to
sl eep on the ground?

And finally | ask the genera
guestion, Comm ssioner, which I think you may have
to address in the context of this Conm ssion:
Shoul d the RCMP be engaged in security
intelligence activities at all, or should they
stick to |l aw enforcement, which they do well,
| eaving security intelligence to CSI'S, which was
recommended by Macdonald in the '70s?

Did RCMP officers and/or menbers
of Project A-OCANADA have adequate training,
policy guidance, and direction for security
intelligence work of the sort involved in
M. Arar's situation?

So, Chairman, | end in conclusion
where | began, with a reference to the general
rat her than the specific.

As am cus, | am pl eased to have
had an opportunity to contribute in a small way to
your proceedings, and woul d encourage you to be
bold in the findings that you may make and the
public disclosure which will underpin your
findings that you make.

And | may say in closing that | am
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awestruck by the massive contribution made by
counsel for M. Arar, counsel for the Governnment
in respecting the very tight time |ines that have
been set for preparation of witten subm ssions,
whi ch are very detailed, and the presentation of a
very useful oral argument. |t has been a pl easure
to participate in this proceeding.

| also want to state for the
record that while | remain fiercely independent
fromthe Comm ssion and from Comm ssi on counsel
and staff, | have had the utnmost cooperation in
obtai ning access to all relevant materials, all
rel evant situations, and | have very much
appreci ated that.

Thank you, Chairman.

THE COMM SSI ONER: Thank you very
much, M. Atkey.

Let me just take a nmonent to thank
you for your presentation, and while your
participation in the inquiry doesn't finish today,
it my be the end of the public participation, and
as | reflect on what you've done, | think that
you' ve set a new standard or set of standards,
certainly, for the role that an am cus can play in

a proceeding like this, and I think that will be a
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| egacy | hope fromthis inquiry. And it's a
conplinment to you and to M. Cameron, who assisted
you, that you' ve been able to fulfil that role and
set that standard. So |I am deeply appreciative of
t he cooperation, the assistance from both of you.

MR. ATKEY: Thank you,
Conm ssi oner .

THE COMM SSI ONER: Thank you very
much.

Okay. Next is M. Neve?

M. Registrar, do you have ny
second book, second volume of subm ssions? It may
be out there.

Yes. Would you please -- or does
someone have a copy of this for me?

| don't want to take yours, Ms
Edwardh. | will get one from Comm ssi on counsel.

You can get the other one.

Thank you very much.

Good afternoon, M. Neve.
SUBM SSI ONS

MR. NEVE: Good afternoon,

M. Comm ssioner. |It's a pleasure to have this
opportunity to make subm ssions to you.

' mgoing to give my subm ssi ons
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in two sections.

' mgoing to begin with sone
openi ng remarks that |'m maki ng on behal f of al
18 organi zati ons that have been granted intervenor
status at the inquiry.

' mthen going to cede the
m crophone to nmy col |l eague, David Crossin, who is
representing the coalition of international
organi sations, who has a flight to catch. So
he'll go next.

And then | will resume with some
specific subm ssions on behalf of Amnesty
| nternati onal .

So for the intervenors, |I'd |ike
to draw your attention to three particular issues.

THE COVMM SSI ONER: Yes. Go ahead.

MR. NEVE: Three particular issues
that we'd like to bring to your attention, and
these, as | would stress again, are issues which
all 18 organizations endorse and have a comon
position.

They're all outlined in the brief
t hat we' ve provided in common to you, and these
are, firstly, concerns about pattern; secondly,

our recomendati ons regardi ng exoneration and
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redress for Maher Arar; and thirdly, reinforcing
public engagenment with the inquiry.

| will begin with pattern.

Comm ssi oner, you have obviously
heard from Ammesty International and from ot her
intervenors about this concern previously.

When the public phase of the
i nquiry opened in May, we urged you to mandate the
fact finder to |look into the possibility that a
pattern, policy, or practice wi der than Maher
Arar's case | ay behind what had happened to him

Just two weeks ago we urged you to
accept as exhibits the documents -- which we note
and wel cone the fact they have been filed today --
but the docunents that had been prepared by
M. Almal ki and M. ElI Maati outlining their cases
in considerable detail, and we did that because we
felt that the information in those documents bore
directly on the question of pattern.

So it will certainly come as no
surprise to you now to hear me submt on behal f of
all 18 organizations that we consider it to be of
t he utmost i mportance that this issue figure
prom nently in your deliberations and your fi nal

report.
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So what do we mean by "pattern”
and why is it so inportant and how do we propose
you address it?

We aren't able to specify and
define with precision what the pattern m ght be.
In our joint brief, we have highlighted aspects of
t he evidence that we believe raises concerns about
the possibility of a pattern.

What we do know i s that over the
course of two years, four Canadian citizens, Ahmed
El Maati, Abdullah Al mal ki, Maher Arar, and then
finally Muayyed Nureddin, all dual nationals, all
Musl i m men, ended up inprisoned in Syria.

One, M. Arar, after being
subjected to extraordinary rendition fromthe
United States. Two, M. Al mal ki and M. El Maati
upon arrival at the airport in Damascus. And the
| ast, Muayyed Nureddin as he crossed the border
fromlraq into Syria to catch a flight home to
Canada.

Al'l four had been of interest in
the course of national security investigations in
Canada and Canadi an | aw enforcement or security
of ficers had questi oned or sought to question them

in the course of those investigations.
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Al'l four ended up spending all or
much of their time in detention in Syria being
held in abysmal conditions in basement cells at
the far Pal estine Branch of Syrian Mlitary
I ntelligence.

Al'l have made detail ed, we would
submt credible, allegations of torture. 1In sone
i nstances, severe torture over extended tinme. You
wi Il obviously be hearing nore about that when you
receive the report fromyour fact-finder,

M. Steven Toop(ph).

Al'l allege being interrogated in
ways, or about issues, or even about docunments
t hat could only have originated with Canadi an | aw
enforcement or security sources and further all ege
that it was their belief that there was
possibility a flow of information back and forth
bet ween Canada and Syria, both com ng out of and
going into those interrogation sessions.

Finally, we note with interest the
quote in Juliet O Neill"s infamus article from
the Ottawa Citizen, and we highlight this at
page 9 of our brief, suggesting a perception on
t he part of an unnamed security source -- we don't

know who it is -- as to the possibility that there
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is some commonal ity or |inkage anpbngst these
cases.

She reports that an inquiry would
be especially troubling for these "security
sources" because it would "present a dilema over
what to do about suspects who have wound up in
prison in their native countries, including
M. Almalki. [If M. Arar has caused such an
uproar, others may do |i kew se. "

Well, is this just a series of
remar kabl e tragi c coincidences? Perhaps. But in
our view, highly unlikely.

| f not coincidence, what? A
policy, practice, procedure? Official,
unofficial? Authorized, unauthorized? Wdely
known or secret?

We need to know t he answers to
t hese questions. Canadi ans want and need to know
the answers to these questions.

And t hose answers are inportant
for two reasons:

First, because they are directly
rel evant to knowi ng and under st andi ng what
happened to M. Arar. Was his case exceptional

and isolated, or was it part of a pattern?
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Secondly, the answers are
i mportant as well because of the fundanent al
val ues and principles at stake.

Ever since the tragedy and horror
of the Septenber the 11th terrorist attacks, the
worl d has faced a critical debate about the
relati onship between security and human ri ghts.

Some governments, conmmentators,
some sectors of society believe and assert that
the two cannot co-exist and that security trunps,
that to be truly secure we have to give up a
little bit on human rights, allowa little
torture, accept sone inprisonnment wthout charge

or trial, turn a blind eye to discrimnation here

and there.

Comm ssi oner, the intervening
organi zations -- and | believe the majority of
Canadi ans -- reject that assertion. W stress, in

keeping with international |aw, that human rights
violations | ead only to greater insecurity, and
that true, durable, sustainable security will only
be achi eved by embraci ng human rights |i ke never
bef ore.

And we enphasi ze, cannot

overenphasi ze, how inportant it is that Canada's
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wor ds and Canada's deeds firmy, unequivocally
convey that nmessage to the world: Security
t hrough human ri ghts.

That is why the issue of pattern
is so crucial. There is much at stake here, and
we are counting on you in your report to shed as
much |ight on this as you possibly can.

We know you have heard in-canera
evi dence, and some public, on all four of these
men. You have received the chronol ogi es, which,
yes, unproven as to their truth, nonethel ess offer
a di sturbing catal ogue of what is at play here.

Yest erday the government invited
you to reach findings on the issue of pattern on
t he basis of in-camera evidence you have heard.

We woul d caution you that it would
be clearly unfair and i kely i nappropriate to make
findings that there is no pattern on the basis of
i n-camera evidence which none of these nmen have
had a chance to respond to, especially with the
br oader contextual information they have provided
in their chronol ogi es which has not yet been
tested and expl ored and hasn't been used to test
and explore the in-camera evi dence.

We think the information that
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exi sts, which we've outlined in greater detail in
our written subm ssion, at the very | east gives
prima facie reason to believe there may be a
pattern, and we urge you to reach that same
conclusion and to reconmend a suitable further

i ndependent process to exam ne that concern.

That coul d be a second phase of
this inquiry. 1t could be the appointnment of an
i ndi vi dual expert with a broad mandate, or sone
ot her i ndependent, inpartial, expert process.
What ever it may be, we urge you to include this
recommendation in your final report.

Your view on this will, we
bel i eve, be determ native and decisive and w t hout
you calling for further review of this nature, we
are concerned there may never be answers and
accountability for these other men.

Let me nove to the issue of
exoneration and redress for M. Arar.

Comm ssi oner, the intervening
organi zations have foll owed public testinony and
evi dence as closely as possible in this inquiry,
and we all unani mously endorse the follow ng
poi nts:

First, we believe in the
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presunption of innocence.

Second, we note that after a year
of this inquiry, which has, of course, taken place
agai nst the backdrop of ongoing in-depth attention
froma number of investigative journalists, all we
have seen in the public domain is indication that
M. Arar was perhaps of interest to Canadi an
authorities as a witness or because of people he
knew.

We have seen no evidence |inking
M. Arar to crimnal offenses, including in any
way offenses related to supporting terrorism |If
any ot her evidence does exist, it has been kept
fromM. Arar, providing himwith no chance to
respond and refute.

We understand, of course, the
consi derable responsibility that other governnents
al so bear for what happened to M. Arar. The
U.S., Syrian, and even Jordani an governments.

We al so believe, however, that the
evi dence has reveal ed numerous ways i n which
Canadi an action or inaction may have contri buted
to human rights violations he experienced.

G ven all of those concerns, we

submt that your report shoul d:
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First, urge that the Gover nment
publicly state it has no evidence |inking M. Arar
to crimnal offenses, including terrorismrelated
of f enses;

Second, call on the Governnent to
publicly apol ogize to M. Arar,;

Third, recommend that the
Government award suitable compensation to M. Arar
and his famly; and

Fourth, recommend that anyone who
has acted i mproperly be held accountabl e through
rel evant disciplinary or crim nal proceedings.

Finally, M. Comm ssioner, on
behal f of the intervenors again | et me underscore
the i mportance of public engagement with this
inquiry and with your final report.

The Canadi an public has been
deeply concerned about this case, and it's not
j ust because they have been titillated by shady
al |l egations of terrorism

They have been concerned because
of the fundamental principles at stake: human
rights protection, the rule of |law, our security
relationship with the United States, equality and

t ol erance for Canadi an Muslins and Arabs.
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There i s deep public interest and
concern, but it has been very difficult for the
public to follow and understand the inquiry.
Difficult because many of the issues are very
conplex; difficult as well, of course, because of
t he extensive amount that has taken place in
camera, away from public scrutiny.

Comm ssi oner, we know and are
confident that you will be thinking about the
Canadi an public and their right to know as you
prepare your final report.

We cannot stress how i nportant
that is. Our organizations hear fromthe public
all the time. W know their concerns and
guestions, which, we would note, have only
deepened now that M. Almal ki and M. ElI Mati
have gone public with their stories.

The public wants, needs, their
guestions answered in this report.

| *'mnow going to turn things over
to M. Crossin, and then | will be back afterwards
with some further subm ssions on behalf of Amesty
| nternati onal .

THE COMM SSI ONER: Thank you very

much.
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Good afternoon, M. Crossin.
SUBM SSI ONS

MR. CROSSI N: Good afternoon.

M. Comm ssioner, thank you very
much for allowi ng me the opportunity to appear on
behalf of my clients to take a few mnutes this
afternoon to highlight the witten materi al that
you have received.

It is an odd experience for
counsel to parachute in at the end of a case
wi t hout having participated in the proceedi ngs or
heard any of the witnesses, |live at least. But it
is a privilege to appear for this purpose, and |
can certainly report to you that ny clients are
very grateful for the opportunity to have
participated in the context of their intervenor
status in this inquiry, and |I should tell you, and
| would be remss if | did not say to you, that
the written material that you have is due in |arge
part to the trenmendous effort of the women and nen
associ ated with those organi zati ons that have
gat hered together the references and propositions
that are contained in the wwitten brief, and | am
privileged to appear on their behalf sinmply to

hi ghl i ght some of those matters for you
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They have asked nme to highlight
four or five main points in the brief and ask you
to consider them

| do represent three
organi zations: The Redress Trust, The Associ ation
for the Prevention of Torture, and The Worl d
Organi zati on Agai nst Torture.

As you know, these are
i nternational, non-governnental organizations that
wor k t hroughout the world, attenpting to identify
and eradicate torture and the risk of torture, and
ot her forms of cruel and i nhumane and degradi ng
treatment and punishment. |In addition, these are
organi zations that will attempt to seek redress on
behal f of victims of torture throughout the world.

We have filed a written brief
addressi ng aspects of international |aw and
convention, specifically relating to the issue of
torture in the world and its prohibition, and we
hope you find it helpful in the context of this
inquiry.

It is necessarily, that is the
written brief, a detailed analysis of the area.

It is a conmplex, sonetinmes, conpilation of

i nternational docunments, conventions, and
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jurisprudence, but -- although the document is
detailed in that analysis, it is, of necessity,

general in its application.

lts import, in part, will be
determ ned by your findings. It may assist your
findings. It may informyour findings.

But that is for you to assess,
having regard to all of the information before
you.

Having said that, it is our
subm ssion to you, however, that in the context of
this inquiry, where there appears to be cogent
evi dence that a Canadian citizen was taken agai nst
his will to another country and then tortured or
abused at the hands of that State, you may find
t hat the nature and extent of the international
obl i gations of the Governnment of Canada and its
officials to protect its citizens against the risk
of torture, you mght well find it critical in
assessing the relevant circunstances for the
pur poses of the framework of your nmandat e.

Very briefly, | have been asked to
hi ghli ght the follow ng points by way of summary
of the analysis that is contained in the witten

brief that is there for your ultimte
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consi deration.

Firstly, fromthe point of view of
Canada and its international obligations, it is
our respectful subm ssion that there is no grey
area of the |law concerning the torture, or risk of
torture, of any Canadian citizen.

Not only is torture prohibited by
specific treaties and covenants to which the
Canadi an government is a party, its prohibition
has achi eved such international status as to be
sacrosanct.

And | m ght pause to say that the
reference to those treaties and the detail of the
devel opment of those treaties and the ratification
of those treaties are listed in detail in the
brief and devel oped -- and if you would kindly
make a note, if you would, generally between
pages 4 and 14 of the written materi al .

It is what is known as a
peremptory normin the context of international
| aw. No derogation is perm ssible by way of
donmestic | aw or treaty.

In 2005 that may be a sel f-evident
proclamati on, but it has taken the international

community some decades to reach that.
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That is the kind of |egal and
moral comm tment that the international comunity,
i ncl udi ng Canada, has made, in relation to the
rejection of torture.

It is sacrosanct to the point, in
our subm ssion, with perhaps particular regard to
the facts before you, that there is no roomin the
international context for any notion of bal ancing
nati onal security interests against a citizen's
right to be free fromtorture.

And | pause to note that the
Pi nochet case in the House of Lords is a very
hel pful case in that regard. It is referenced
fromtime totime in the witten brief, but at the
back of the brief, there is an index, and at
page 10 is the cite for the Pinochet case. That
is page 10 of the index at the back of the brief.

We devel op in our brief, and
invite the Comm ssion to consider, the extent of
t hose obligations, that is, the extent and
application of those obligations from an
international point of view and the ram fications
of those obligations in the context of the
evi dence before you and the findings you may nmake.

This includes, in our subm ssion,
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the fact, and it is our subm ssion that there is
no question, in our view, that from an

i nternational point of view, the fact that the
Canadi an government not only has | egal obligations
torefrain fromcarrying out acts of torture but
international |aw has inposed on Canada -- and
Canada has accepted -- a positive obligation to
prevent, as well as punish and redress, acts of
torture, and that primarily arises fromthe
Conventi on Against Torture, the U N Treaty, and
if you would kindly make a note, at page 14 of the
brief is where we devel op that.

How t hese obligations m ght be
rel evant and hel pful to you will depend upon your
findings, they may assist your findings, and the
nature of those obligations and how Canada's
i nternational obligations may i nform and assi st
this Comm ssion are generally devel oped -- if |
could ask you again to make a note -- between
pages 21 and 29 of our brief.

By way of exanple, and |
appreciate that the factual foundation is a live
issue at this inquiry. | don't know that, but I
assume that. |If you were to conclude, as an

exanpl e, Canadi an officials in any way endorsed,
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or acqui esced in, or substantially contributed to
t he decision of the United States to send M. Arar
to Syria, where there was a real and substanti al
risk of torture, such conduct, in our subm ssion,
woul d constitute a breach and viol ation of
Canada's obligations to prevent torture.

| f, for example, you find Canadi an
officials sent information to Syria for use in an
interrogation by Syrian officials, either pursuant
to an intelligence-gathering protocol or
ot herwi se, again, in circunstances where you found
there was a real and substantial risk of torture,
Canada may be in violation of its international
obl i gati ons.

I n other words, in our subm ssion,
there is an i ssue of know edge and constructive
knowl edge at play. To put it in a very pedestrian
way, if the government or its officials knew or
ought to have known the circunstances of M. Arar,
to send information to the Syrian governnment for
such use in those circunmstances, one can see not
only legally, but logically, completely
under m nes, indeed contradicts, Canada's
obligations to protect M. Arar fromtorture or

the risk of torture.
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By way of exanple, we submt that
t here ought not to be any justification for the
Gover nment of Canada or its officials to receive
and use information gained as a result of torture
and/ or abuse.

THE COMM SSI ONER: Let nme just ask
you the question: You would submt then that
Canada's obligations under these treaties would be
such, first of all, if they knew that some
i nformation was obtained by torture, they
shouldn't receive or use it.

What if they just knew i nformation
may have been or there was a risk that it was, it
came froma regime with a questionable record?

MR. CROSSIN: The subm ssion we
make to you is that there nust be issues of
constructive know edge at play, and dependi ng on
the circunstances -- you have used the word
"risk", and you have used the word "m ght", but if
in all the circunstances, absent actual know edge,
t hey ought to have known in the circunstances, on
any reasonabl e view of those facts, that this
information was comng froma source that has
utilized torture, or the risk of torture, to a

detainee in M. Arar's circunstances, then, in ny
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respectful subm ssion, it would be a reasonable
conclusion that they would be in violation of
their international obligations.

THE COMM SSI ONER: And t he way
t hey woul d avoid being in violation of those
obl i gati ons would be not to accept, not to receive
the i nformati on, or not to make use of it, or

MR. CROSSIN: Well, the first step
woul d be to appreciate the circumstances when the
offer is made and make a decision in accordance
with their obligations.

THE COMM SSI ONER: And if they had
t he constructive know edge you refer to -- and |I'm
speaki ng hypot hetical --

MR. CROSSIN: They woul d reject

THE COMM SSI ONER: They woul d
reject the information.

MR. CROSSI N: They nust.

THE COMM SSI ONER: They nust
reject the information. And you would say that
flows frominternational |aw and our comm t ments
under treaties?

MR. CROSSI N: Absolutely. And the

starting point is Article 15 of the Convention
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Agai nst Torture, which is a prohibition against
the use of any information obtained by torture as
evi dence in any proceeding. Now, that's alnmst a
mundane proposition to state, but the subm ssion
is that the effect of the obligations of Canada in
terms of being party to any number of conventions
and treaties, as they have evol ved, would be that
it would be their obligation not to take that
information at all.

In the international context, in
terms of the evolution of treaty obligations,
countries |i ke Canada have been suspici ous of the
notion of creating a shield of national interest
inrelation to torture, and the fundanment al
proposition is that the recognition of the
repugnance of torture includes resisting its
fruits, regardl ess of notive.

My clients are, as well, keenly
interested in some of the evidence that has conme
out concerni ng what m ght be interpreted as a | ack
of training or expertise in Canadian officials
concerning detection and assessnment of the fact or
prospect of torture, and they do want nme to
hi ghli ght for Your Lordship, it's at page 28 of

our brief, beginning at paragraph 83, and in
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par agraph 85.

"One of the nmost inmportant
duties of consular officials
is to visit persons who are
deprived of |iberty,
particularly by arrest,
detention, or inprisonment in
a foreign State. Education
and information about the
detection and assessment of
the treatnent of detainees

t hrough visits to places of
detention is required by
Article 10 of the Convention
Agai nst Torture. For a

br oader group of public
officials, including those
involved in | aw enforcement,
such as the RCMP and ot her
rel evant public officials,
such as CSIS, the State
shoul d at | east provide
education and i nformati on
about the nature and scope of

t he prohibition of torture
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and all other forms of cruel,
i nhumane, or degrading
treatment or punishnment."

And we make recomendati ons in
that regard and cite what we believe would be sone
rel evant evidence for your consideration in terns
of maki ng any reconmendati ons you feel are
appropriate. As an example, if |I could take you
to paragraph 87, at page 30:

"It would appear that Canada
did not provide adequate
education or training on
torture and ot her
ill-treatment to its consul ar
officials, RCMP, and CSI S
staff and ot her governnent
officials. Officials
apparently did not bring
adequat e speci al know edge or
technical capacity to bear on
either the | aw concerning
torture and other forms of
ill-treatment, the ability to
assess an individual's

treatment while in custody,
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or appropriate interview ng
and visiting techni ques for
persons deprived of liberty.
M. Martel testified that he
had received no training
what ever in recogni zing
torture, abusive treatnent,
or i nhumane prison
conditions."
So we set out sone
recommendati ons, and we hope they are of
assi stance to you.
The final area that we would |ike
to highlight begins at page 33, and it is our
vi ews, and anal ysis, and recomendati ons of the
oversight body. It begins, and I'll just read the
openi ng paragraph:
"A range of international
st andar ds bi ndi ng on Canada
shoul d be taken into
consi deration in determ ning
an appropriate nodel for an
i ndependent arni s | ength
revi ew body. |[Independent

revi ew mechani sns are not
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only national responses to

t he perceived inefficiencies
of internal control
mechani sms and a means to
ensure denocratic
accountability and to

saf eguard constitutional
rights, they also constitute
one type of mechani smthrough
whi ch states can fulfil their
obl i gati ons under

i nternational human rights

[ aw. "

And t hat goes through to page 47,
and we | eave you with those subm ssions and
suggestions. The detail is there, and they stand
on their own. In our subm ssion, they are
bal anced and fair-m nded recomendati ons that you
may very well find hel pful.

Those are nmy subm ssions.

THE COMM SSI ONER: Wel I, thank you
very much. Let me just express nmy appreciation
for the work that obviously went into the witten
presentation, followed up by the oral

presentation.
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MR. CROSSI N: Thank you.

THE COMM SSI ONER: Just reading
that material makes it clear that there was a good
deal of thought and effort and expertise, and I
appreciate that very nuch, and thank you for
com ng from Vancouver. Safe trip honme.

MR. CROSSI N: Thank you.

THE COMM SSI ONER: M. Neve?

MR. NEVE: Yes. |'m back.

THE COMM SSI ONER:  You' re back.
SUBM SSI ONS

MR. NEVE: | will now, as | said
earlier, be presenting sonme additional points
whi ch are specifically on behalf of Amesty
I nternational, and these are in four areas: The
gl obal context to this inquiry, National Security
Confidentiality issues, torture, and publicity.

Begi nning with gl obal context. |
al ready earlier spoke about the gl obal debate
about security and human rights in discussing our
concerns about pattern.

Comm ssioner, I'"d just like to
underscore that that gl obal context is a
prof oundly i mportant backdrop to your work, and

t hat your work can, in our view, make a powerful
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contribution to rem nding the international
community that there is and can be no trade-off
bet ween security and human rights, and as such, we
recommend that you firmy anchor your analysis of
this case in an international human rights
framewor k, and that you stress that at all tinmes
and in all ways Canada's counter-terrorisml aws,
policies, and practices nmust be consistent with
this nation's international human rights
obl i gati ons.

Secondly, a word about Nati onal
Security Confidentiality. Ammesty made detail ed
subm ssions to you at the outset of the inquiry
outlining the applicable standards under
international human rights | aw that we believe
shoul d govern your assessnent of national security
claims, and we've repeated some of that in our
closing witten brief to you.

l'd i ke to just quickly stress
three main points here.

The first is that we have been
concerned, as have a number of intervening
organi zations, | believe, through sone of the
brief glinpses we have had of what |ies behind

redaction, that some of the clains appear to be
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overly broad and i nappropriate. One alarm ng
exanpl e which we've cited in our brief was the
redaction in one meno of words describing the fact
that during his first consular visit, M. Arar's
"answers were dictated in Arabic by the Syrians."”

Wth respect, M. Conm ssioner, no
Canadi an would renmptely agree that those words
give rise to national security concerns, and this
| eaves us | acking confidence as to what else lies
behi nd some of the redactions.

It | eads to our second point here,
which is the term"international relations.”
| nternational relations is, we believe, used often
to justify confidentiality, that likely -- we
don't know for sure -- that likely is the argument
t hat perhaps was made about the exanmple | have
just provided, for instance, that that would
somehow be enbarrassing to the Syrians and
t heref ore damagi ng of our international relations
with the Syrians.

But, Comm ssioner, | would like to
stress that international human rights | aw does
not recognize international relations in itself as
grounds for closing judicial processes to the

public. W urge you, therefore, to interpret the
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term"international relations”" narrowly, and only
toallowit to stand as grounds for national
security confidentiality when it relates to other
rel evant grounds, such as a threat of use of force
agai nst anot her nati on.

And then thirdly, on National
Security Confidentiality nmore broadly, let me
concl ude by urging that your rulings in this area
be narrowly confined to i nstances where there are
obvi ous concerns which clearly bear on national
security and that you maxim ze public disclosure
as fully as you can.

The next area | would like to
cover, Comm ssioner, is the issue of torture.

There have obvi ously been many,
many human rights issues that have arisen in this
case, but none perhaps as centrally and
dramatically, though, as the issue of torture.
We're not in a position of being able to reach
firm factual conclusions as to many of the issues
that arise here. Mich of the evidence is sinply
not available to us. However, what we have seen
| eads us to make a number of recomendati ons which
we believe are necessary, firstly, to guard

agai nst instances where actions or om Ssions on
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t he part of Canadi an officials, either
intentionally with wilful blindness, or
negligently, expose a Canadian citizen or, we
woul d add, a non-citizen -- this is a universal
ri ght obviously -- to a risk of torture; and
secondly reconmmendati ons necessary to strengthen
t he capacity of Canadian officials to protect
Canadi ans detai ned abroad fromthe risk of
torture.

The starting point here,
obviously, must be the overarching principle that
we have to reject the notion that there is any
sort of moral debate, any possibility of a
trade-of f about torture. As you have just heard,
international |aw here is absolutely
crystal-clear, the prohibition on torture is
absol ute, without exception, unequivocal, and for
very good reasons.

We' ve outlined a nunmber of
recommendati ons, begi nning at page 15 of our
brief, which we believe would go sonme way to
addressing the two points | just raised: Guarding
agai nst instances where action or inaction may
contribute to torture and strengthening the

capacity of Canadian officials to protect. I'm
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not going to read them but 1'd just like to
briefly highlight them

The first, we believe that human
ri ghts protocols should be devel oped and shoul d be
integrated into the information sharing agreenments
and arrangenments that Canada has wi th other
gover nments.

Secondly, we think that the
Crim nal Code should be anended to prohibit any
action or om ssion by any person, including
governnment officials, that exposes any person to a
risk of torture. We believe that's already clear
in the prohibition that exists on torture in the
Crim nal Code, but the experience around this case
and some of the concerns that have come to |ight
suggest that there may be room for specificity in
Canadi an | aw t hat makes it clear how broadly that
obligation to oppose torture extends.

Next, we think there's also a need
for law reformwhich clarifies that any
information |ikely obtained under torture,
donmestically or abroad, will not in any way be
used in the course of investigations or judicial
proceedi ngs.

As you've just heard, we would
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agree with the subm ssion that international |aw
is already very clear on this point, and Canadi an
| aw shoul d be anended to make it cl ear that
practice, |aw, and procedure here will be in
keeping with that international standard.

Next, we think that the Government
needs to establish clearer political authority and
central coordination for cases of Canadi ans
i mpri soned abroad. We've suggested the role of
the parliamentary secretary for Canadi ans abroad
as one option. But in instances where there is
concern about serious human rights violations, |
think this case denonstrates the fact that there
can be discordance, disagreements, and that there
needs to be greater mechanisms put in place to
guard agai nst that. And that when di sputes arise
around strategies and action in cases involving
Canadi ans abroad with serious human rights
concerns, those disputes need to go quickly and
urgently to the Prime M nister for resolution and
cannot be allowed to |inger within government for
days, weeks, or even nonths, while the safety of a
Canadi an citizen stands in the bal ance.

We think that there is a need to

review the training and continui ng education in
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the area of human rights provided to al

di plomatic staff, including anbassadors. We think
there's also a need for expert training on
interviewing to detect torture, especially
interviewing in difficult instances abroad where
private visits are perhaps not easily obtainable,
and that an expert team should be set up for

advi ce and urgent depl oynment, as necessary.

Next, we think that there should
be a Canadi an policy whereby consul ar officers
press for the full range of rights of Canadi an
det ai nees, | egal access, medical attention,
private consular visits -- be they dual nationals
or not -- be pressed with detaining authorities.
How actively, aggressively, publicly or privately
will differ fromcircunmstance to circunstance
dependi ng upon strategic consi derations, but we
think it's absolutely vital that Canadi an
officials always go on the record with detaining
authorities with the expectation as to the range
of rights that they expect and demand be
protected.

Next, in carrying out visits,
consul ar visits, we had some concern that it

seemed that perhaps sonetines the standard that is
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used in assessing the treatment of Canadi an
det ai nees i s whether they are being treated any
wor se than ot her detainees, and as |long as there
is equal treatment, that there may not be room for
concern. We think it's critical that it be made
absolutely clear to consular officials that regard
for international human rights obligations has to
be the applicable standard.

We think a policy and practice
needs to be devel oped within government in dealing
with cases of Canadian citizens that have been
subjected to torture abroad, and let's hope that
the cases are not frequent, but that upon their
rel ease there be an i nmmedi ate referral of that
i ndi vi dual for medi cal and psychol ogi cal
treat ment.

And then lastly, two
recommendati ons which are perhaps a bit broader.
The first is, we think there's a | ong overdue need
to anmend Canada's State Immunity Act which
currently stands in the way of individuals such as
M. Arar, M. Almal ki, M. EIl Mati, M. Nureddin
being able to use the Canadi an court systemto sue
their foreign tortures and captors for redress and

conpensation. We think there's a | ong overdue
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need for that Act to be amended to make it clear
t hat when instances |ike torture, crimes agai nst
humanity, and war crimes are on the table there's
no place for State imunity in Canada's courts.
And | astly, there's an
international instrument which Canada needs to
ratify. This is the optional protocol to the U. N.
Conventi on Against Torture, a powerful and new
international treaty which aims to establish a
gl obal inspection teamthat would carry out
ongoi ng, unannounced i nvestigations of places of
detention abroad, with an eye to identifying the
signs of torture and doing everything possible to
prevent and avoid torture. Something which
ultimately coul d be of great benefit to
i ndi viduals detained in countries |ike Syria, and
Canadi an ratification of that instrument | think
woul d be an i nportant nod to what has happened to
M. Arar and others, and an indication that
Canada's prepared to be part of an international
effort to strengthen mechanisms to avoid that
happening in the future.
The |l ast area | would like to
canvass i s the issue of publicity and its role in

M. Arar's rel ease.
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The question has often come up
t hroughout -- even before this inquiry began but
t hroughout the inquiry as well: Did publicity
hel p secure his release? What is the role of
publicity?

Certainly throughout M. Arar's
detention, Ms Mazigh was faced with this chall enge
and was often urged by government, and even by
others, not to seek publicity, warned that that
m ght underm ne efforts to free her husband, and
that's something that we know t hat ot her
relatives, detained in Syria and el sewhere, hear
frequently from governnment and others: Stay
quiet. Publicity will hurt.

Well, Amnesty International is an
organi zation with over 40 years of experience
canpaigning to free unjustly inmprisoned
i ndi vi dual s around the world, including in Syria.
Sonetimes we do that very publicly. Someti mes
whol |y behind the scenes. Sonetines it is a
m xture. And that, | believe, is the key point
here. One strategy, one approach, does not fit
all situations. Public or private, that
assessnent differs fromcountry to country, within

a country, it differs fromcase to case. Wth
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respect to a particular case, it differs fromtime
totime. Sometimes there will be a need to be
very public. Sonetinmes there will be a need to be
very private. Sometimes very aggressive,
sonmetimes very conciliatory. But we firmy reject
any assertion that there should be an absol ute
position that publicity hurts and is never the
best strategy. That's a view that throughout work
on any case needs to be continuously assessed and
revi sed.

And | must stress here that
regardl ess of whether the considerable media and
ot her public attention M. Arar's case received
i nfluenced Syrians directly or not to free him
there is very little doubt that grow ng public
profile of this case here in Canada pushed it to
hi gher and hi gher levels within the Canadi an
governnment. It's doubtful that it would have
received the attention it did: Mnister Graham s
i nvol vement, MP visits, a letter fromthe Prinme
M ni ster, Senator De Bané's m ssion, if there had
not been that degree of publicity and pressure,
and all of that almst certainly ultimtely did
make some contribution to M. Arar's rel ease.

And let's not forget as well that

StenoTran



© 00 N oo o A~ W N PP

N N NN NN R R R R R R R R R R
O N W N P O © 0 N O O A W N B O

12079

ot her Canadi an detainees in Syria have had a very
different experience. Very little publicity of
their cases. Much | ess high-1level Canadi an
political attention. Longer in jail.

| think the point here is that
publicity plays out in very different ways, and we
certainly urge you, M. Conmm ssioner, to reject
any assertion that publicity can never help.

Those are the end of ny
subm ssions. | guess |I'd just Iike to end by
saying two quick things.

The first, that it is -- that
there are crucial human rights issues that are at
stake in this case and your recomendati ons wil |l
have i nportant significance, both nationally and
internationally.

And the second is to acknow edge
t hat we know that this inquiry has been conpl ex,
the territory largely uncharted. Certainly the
procedures that have had to be devi sed and been
difficult and someti mes cunbersome, but Amesty
| nternational would Iike to highlight that we have
very much appreci ated your thoughtful and
principled approach to dealing with this case and

we certainly wish you very well in your
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del i berations.

THE COMM SSI ONER: Thank you very
much, M. Neve. Let me here express nmy thanks to
Amnesty, and to yourself and those that have
wor ked with you. | know that you've followed the
inquiry closely. You've assisted the process
whenever you've been asked to do so and given the
opportunity, and | genuinely appreciate the
substance of your help and the cooperation with
the inquiry. Thank you very nuch.

MR. NEVE: Thank you.

THE COMM SSI ONER: M. Cavalluzzo,
should we carry on? You know the schedul e.

MR. CAVALLUZZO. Yes. W're
running a wee bit late, but this may be an
appropriate time to break and I'Il speak with the
remai nder - -

THE COVMM SSI ONER:  All right.
We'l|l take a 10-m nute break.

THE REGI STRAR: Pl ease stand.

--- Upon recessing at 3:26 p.m /
Suspension a 15 h 26
--- Upon resumng at 3:39 p.m /
Reprise a 15 h 39
THE COMM SSI ONER: Good afternoon,
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M. Sal ooj ee.
SUBM SSI ONS

MR. SALOQJEE: Good afternoon,
M. Conmm ssioner.

| will be representing CAl R-CAN
and CAl R- CAF before you today in ny oral
subm ssi ons.

The primary concern for both of
our organisations as intervenors in this inquiry
has been the extent to which the ordeal suffered
by M. Arar occurred as a result of his dual
identity as both a Muslimand al so as an Arab, and
in addition to this, M. Arar's case seemed to us
to typify five broad concerns that have confronted
Canadi an Arabs and Muslins post 9/11.

The first concern is the
stigmatization of Canadian Muslims and Arabs as
terrorists, or as having terrorist |inks;
secondly, the operational methods of RCMP and CSI S
and the existence of racial profiling; third, the
| ack of education and cultural sensitivity on the
part of security agencies; fourth, the procedure
and accountability of security investigations; and
| astly, the erosion of fundamental rights during

t hese i nvestigations.
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There has al so been a sixth
concern arising fromthe recent allegations by
M. Abdull ah Al mal ki, M. Mohanmed EI Maati, and
M. Muayyed Nureddin. Taken together, we are
concerned that the cases raise the alarm ng
possibility that Canadi an security agenci es may
have been conplicit in working closely with
foreign agencies to detain and interrogate these
i ndi vi dual s.

In my argunents today, | wil
briefly explore these six thenes, and I will make
reference to the evidence very generally. The
specifics of that are included in our witten
subm ssion to you.

Regardi ng the first issue, which
is the stigmatization of individuals as
terrorists.

Since 9/11, there has been a
litany of cases of Canadi an Muslinms and Arabs that
have been stigmatized and then subsequently
vi ndi cated, and in all of those cases there have
been a great, often irreparable, loss to the
i ndi vi dual concerned, his life, his famly, and
his livelihood. AlIl of these cases are a matter

of public record. Liban Hussein, Ahmed Shahab,
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Mohammed Attiya, and the 22 Pakistanis caught in
"Operation Thread", only to name a few.

Someti mes i ndividual s obtained
| egal redress, but in most cases, they didn't.

M. Arar's case is significant
because nmost Canadi an Muslinms and Arabs live in
hi s shadow. They fear that what happened to
M. Arar may happen to them and indeed the nere
suggestion that an individual is a terrorist or
has terrorist ties is akin in stigm to nam ng
someone a pedophile or a serial killer. Post
facto vindication can never fully restore a | ost
life.

The cases | mentioned earlier
rai se concerns regarding the standards by which
peopl e are investigated, either as suspects or
persons of interest. Now, because of nati onal
security, these standards are never fully
reveal ed, but in this case, | would submt that
you have the unique ability to scrutinize these
st andar ds.

In M. Arar's case, the facts
di scl osed that he cane to the attention of the

RCMP only after nmeeting M. Almal ki, that he was

never the primary target of the investigation, and
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that he was merely a person of interest or a
potential w tness.

Notwi t hst anding all of these
protestations that M. Arar was only peripheral,
the interest in himby security agencies
t hroughout his ordeal seens to belie that
conclusion. M. Arar's case is a case of what
appears to be cognitive dissonance. He was not
central to the investigation, nor is there any
evi dence of any terrorist affiliations, but
security agencies spared no effort in
i nvestigating himand pursuing himfor
i nformation.

We woul d ask you, in our

recommendati on, that the Governnent issue a clear

public statement indicating that there is no
evidence to link M. Arar to terrorist offences
and that he is, given the evidence presented so
far, innocent of any such charges.

We would also invite you, from

your bully pulpit, to speak more generally to the

i ssue of a government responsibility in issuing
such statements when others are stigmati zed as
terrorists or as having terrorist links. [In al

of the cases that | know there were no such
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pronouncements, or no such clarifications, though
they were in many cases requested fromthe
Gover nment .

We woul d further ask you to
scrutinize whether M. Arar was indeed a person of
interest, as our security agencies have cl ai med.
In many of the other cases as well, our agencies
claimthat the individual is only a witness or
only a potential person -- a person of interest,
so we'd li ke you to scrutinize that claim and if
there i s enough evidence for this assertion, to
prove whet her there was enough evidence to justify
treating himas a person of interest and to
justify their continued interest in him

Turning now to the second issue,
whi ch is operational methods and racial profiling.
We presented a survey to you and to the Comm ssion
entitled "Presumption of Guilt,” in which we
scrutinized the operational methods of the RCMP
and CSIS. W found that 8 percent of those
i ndi vi dual s who were surveyed, and it was a
nati onal survey, were visited by Canadi an security
agencies, and within that sanple, we notice a
number of very troubling and discernible trends.

| ndi vi dual s were frequently and
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actively dissuaded from having a | awyer present,
they were regularly visited at their places of
wor k, there were numerous cases where they were
given incorrect and inproper docunmentation, there
were instances of irrelevant and intrusive
guestioning, scare tactics, and individuals who
were asked to become informants, sometimes through
intimdation.

Clearly we don't have access to
the full evidentiary record in the case of
M. Arar and the operational tactics used, but
there is reason for concern. The RCMP obtai ned
M. Arar's | ease wi thout a warrant, passed
information to the U.S. in contravention of its
protocols, and sent questions to the U S. while
M. Arar was in detention and had no access to a
| awyer .

| s there any reason to believe
that racial profiling was at play? Superintendent
Cabana testified that, "Whether a crim nal offence
was comm tted by somebody fromthe Muslim
community, Chinese community, or a Canadi an
community, it really didn't make a difference.”

Was Superintendent Cabana's

differentiation of Muslim and Chi nese from
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Canadi ans in general an oversight, or was it
sonmet hing el se? We would ask you to determ ne
whet her the investigation of M. Arar was driven
by, or was the result of, in whole or in part,
M. Arar's faith or his ethnicity.

| would like to turn now to the
i ssue of lack of training and awar eness.

Since 9/11, there's been a
hei ght ened scrutiny of Arabs and Musli ms.
Typically the scrutiny in the nmedia took the form
of a nunber of mythol ogies. Forenost anmong t hem
was the idea that Muslinms and Arabs were a marshal
peopl e, inherently violent or mlitaristic, that
their values were anathema to our val ues, and that
t hey coul d never be true Canadi ans or denonstrate
the requisite patriotism And many Canadi an
Musl i ms and Arabs found thensel ves portrayed as a
fifth col um.

The inmplications for these nyths
are critical for those sworn to protect the safety
and security of Canada. Our agents and our
officers do not operate in a social vacuum There
is a dynamc relationship between the perception
of threat and the investigation of that threat,

and the perception of threat is itself conditioned
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by biases, |lack of information, and/or cul tural
illiteracy.

The interaction between the
community and between security agenci es has been
very deficient. Outreach efforts have been few
and far between. Training has been pieceneal.

And education has been sporadic, at best.

Security threats are best
investigated with intelligent detective work that
presumes and even demands solid community
networ ks. Communities who perceive thensel ves at
the investigative end as being persons of interest
cannot be effective partners in the legitimte
guest to make Canada safer and nore secure. The
public hearings have disclosed that since 9/11,
our security agencies were jolted with a sense of
urgency. Borders came down, it was testified, and
all officials were told to pull out all the stops.
The RCMP was ill-prepared, said the Garvie report,
to carry out security investigations, training was
| acking in general, and in specific, training
about the Arab-Muslimcommunity was absent or
i nadequate. We would ask you to reconmmend t hat
security agencies develop, in partnership with the

Canadi an Musli mand Arab communiti es, a coherent
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training plan for security agents and
i nvesti gators.

Such an initiative would see the
use of existing comunity resources and personnel,
woul d see regul ar meeti ngs between the community
and senior officials, and would see policies that
are instituted to diversify the agencies by
including Muslinms and Arabs anong i nvestigators
and policy personnel.

| would now like to turn to the
fourth point, which is the procedure and
accountability of security investigations.

As all of us know, investigations
are secretive and typically operate behind cl osed
doors. We are privy only to the broad contours of
investigation policy, but we don't have access to
the details. It's our expectation that such
i nvestigations be conducted follow ng the rul e of
| aw and ot her fundanmental principles, and that
checks and bal ances are adhered to in the best
interests of all concerned.

One of our greatest concerns as
Arabs and Muslinms revolve around the transfer of
information. Many of the communities -- or many

of the countries that my community hails fromdo
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not respect basic human rights, especially after
9/11. Dirty informati on passed about individuals
to foreign governments often has dire consequences
for both individuals and their famlies. In

M. Arar's case, the RCMP shared its entire

dat abase of information with U S. officials

wi t hout caveats, and in violation of its own
policy. Questions were shared with impunity.

I nformati on sharing was contenpl ated with
torturers, and information was shuffled back to
Canada wi thout, it appears, any regard for its
credibility or truth.

We woul d ask you to recomend a
strict evaluation of current protocols regarding
information-sharing with foreign agenci es.
| nformati on nust not be passed where such
information would foreseeably contribute to the
torture or ill-treatment of individuals, and
additionally we would ask you to recomend t hat
the | aw be amended to ensure that those who engage
in this practice face strict penalties.

Turning nowto the fifth theme,
which is the erosion of fundanmental rights.

One of the mpost pressing

contenmporary debates that you have heard about is
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the trade-off between civil liberties for greater
security.

Canadi an Muslims and Arabs know
full well that trading off civil liberties nmeans,
more pointedly, their civil liberties. All
members of society do not appear to bear the
burden of security with equality. Canada's
security regi me has been not blind, in the best
interests of justice, but, rather, colourblind.
Those stigmatized as terrorists, those | angui shing
under security certificates, those affected are
al nost exclusively Muslins and Arabs.

Legi sl ation and policies that
betray the rule of |law create a sense of civic
cynicismand second-class citizenship. 1In the
current climate, it seens as the Charter of Rights
and Freedons' guarantee of life, |liberty and
security is becomng increasingly threatened. Did
Canadi an officials protect the life, liberty, and
security of M. Arar? The evidence suggests to
you t hat Canadian officials failed in this duty
t hrough numerous errors of om ssion and
comm ssion. They failed to intervene during
M. Arar's detention in the U S., despite U S.

recommendati ons for intervention. They were
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unawar e of the nost basic human rights abuses in
Syria, and they failed to request vigorously
M. Arar's basic consular rights.

On the contrary, officials asked
for interrogation reports, asked for Canadi an
officials to interrogate M. Arar in Syria, and
gat hered information to rebut the possibility of
torture. Our security agencies consistently
refused to exonerate M. Arar, raised political
obj ections to Canadi an efforts in having him
returned, and travelled to Syria and had
hi gh-1evel meetings with Syrian mlitary
personnel .

We woul d ask you,

M. Conm ssioner, to assess the actions and
i naction of Canadian officials in M. Arar's case

and to determ ne whether they bear any

responsibility for having caused or contributed to

any of the human rights violations that he
experienced.

We woul d further ask you to
recommend that the Government establish clear
gui delines for consular officials, delineating
their responsibilities in assisting Canadi ans

abroad, indicating their role as
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intelligence-gathering experts, and al so speaki ng
to their duties to nmeaningfully inquire into and
assess torture, as well as their duty to report
any such concerns.

Lastly, M. Comm ssioner, | would
speak to the issue of the pattern.

The cases of M. Arar,
M. Almal ki, M. EIl Maati, and M. Nureddin are
frightening due to the simlarities existing
between them Taken together, we think they raise
the possibility that Canada may have its own form
of rendition to torture. You've heard fromny
col | eague, M. Neve, about the commmonalities
bet ween these cases, and | won't delve into them
If the all egations made by these individuals are
true, Canadian officials have much to account for.
M. Almal ki, for exanple, has alleged that a
Canadi an report was sent to Syrians after he was
rel eased, that the Canadi an Enbassy ejected him
when he needed them the nost, and that the
governnment flatly ignored himwhen he came to
Canada even though M. Arar had spoken previously
and publicly about M. Almalki's torture.

We woul d ask you to go as far as

the evidence allows with respect to determ ning
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whet her what happened to M. Arar can be |linked to
a Canadi an policy of rendition, of having Canadi an
citizens detained and interrogated abroad, and we
woul d al so ask you to call for a further process
of an independent, inmpartial, and expert review of
the cases of M. Almal ki, M. El Mati, and

M. Nureddin through either the second phase of
this public inquiry or through any other effective
i ndependent process that you consider to be
sufficient to ensure full and conpl ete public
accountability.

In closing, | would Iike to say
that this is the only public inquiry that | know
that is exam ning the inpact of national security
investigations on the |life of an individual. It's
the only one I think in the world. M. Arar once
recounted to me a dreamthat he had in prison
where he was seen to be giving gifts of savories
to other prisoners. In nmy faith there is such a
t hing such as true dreans. | don't have them
Only the select are blessed to have them

| think that the metaphor of the
dream was that M. Arar woul d be hel ping others
who are simlarly detained.

There are many i ndivi dual s who
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| angui sh forgotten in too many parts of the world,

and M. Arar is only a single case, but | have
every belief that M. Arar's justice will be the
justice denied of so many. This inquiry will be

significant, and | want to thank you as sincerely
as | can for having the courage to lead it.

Thank you so nuch.

THE COMM SSI ONER: Thank you very
much, M. Saloojee. This will probably be the
| ast time you'll be before the Comm ssion. Let nme
express ny thanks to you and to your organizations
for your participation and involvement throughout.
You' ve been here since the start, and |I know
you' ve followed it closely and bringing your
perspective to the inquiry has been of great
assistance to me. So thank you.

MR. SALOOJEE: Thank you very
much, M. Comm ssioner.

MS PI LLAY: Comm ssioner O Connor,
it's very nice to see you again.

THE COMM SSI ONER: Nice to see
you, Professor Pillay.
SUBM SSI ONS

MS PI LLAY: Thank you on behal f of

| NCAT for allowing us to appear. As you know I'm
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appearing on behalf of the intervenor, the
| nt ernati onal Coalition Against Torture.
We ask you, Comm ssioner O Connor,
to make three recomendati ons.
The first one is to recommend that
t he Government of Canada petition the U N., the
Uni ted Nations Conm ttee against Torture, that the
United States has violated its obligations under
the U N. Convention Agai nst Torture.
As Your Lordship is aware, the
Conventi on Against Torture, in article 21,
provi des:
"A State party to this
convention may at any tinme
decl are, under this article,
that it recogni zes the
conpetence of the commttee
to receive and consi der
communi cations to the effect
that a State party clains
t hat another State party is
not fulfilling its
obl i gations under this
convention."

Article 21 further provides that
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such inter-State conplaints are perm ssible so

| ong as each State party has made a decl aration
recogni zing the conpetence of the U N Commttee
Agai nst Torture.

Comm ssi oner O Connor, both Canada
and the United States have decl ared that they
recogni ze the conpetence of the U N Commttee
Agai nst Torture to receive and consi der
communi cations that another State party is not
fulfilling its obligations under the Convention
Agai nst Torture.

Accordingly, the U N Commttee
Agai nst Torture has the conpetence to hear and
consider a petition by Canada to determ ne whet her
or not the United States did or did not fulfil its
obl i gations pursuant to the Conventi on Agai nst
Torture with respect to the obligations the U. S.
itself owed to M. Arar.

There i s substantial evidence
before this Comm ssion that indeed the United
States did not fulfil its obligations under the
Conventi on Against Torture owed to M. Arar.

M. Arar has stated that on September 26th, 2002,
he arrived at JFK airport in New York, returning

froma famly trip to Tunisia. He has stated that
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when he arrived, U S. Inmm gration and
Naturalization Services, the INS, took M. Arar
into custody, although he was only at JFK in
transit, en route returning to Canada.

According to M. Arar, with no
| awyers present, the INS then proceeded to
guestion himfor nine hours about his alleged
links to al -Qaeda. M. Arar states that he was
then renmoved to the Metropolitan Detention Center
in New York where he spent 13 days, and fromt hat
site, M. Arar was deported by the United States,
via Jordan, to Syria.

Thi s deportation occurred without
a hearing, without any know edge, apparently, of
t he Canadi an consul ate, M. Arar's |awyer, or
M. Arar's famly.

Ms Maureen G rvan, Canadi an consul
in New York at the tinme the Americans detai ned
M. Arar in New York and deported him told this
Comm ssion on May 11th, 2005, that when she tried
to procure information about M. Arar's status,

t hat she was stonewal | ed by American officials,
and she has al so given evidence that she was not
gi ven any advance notice that M. Arar would be

deport ed.
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Most significantly, this
deportation occurred despite M. Arar's repeated
and conti nuous protests and statenments to U. S.
officials in the United States and to U. S.
officials in Jordan, that if returned to Syria, he
woul d be tortured.

He was eventually handed over to
Syrian authorities on October 21st, 2002. The
United States did not apparently insist upon or
i mpl ement any nmonitoring systemto report on
M. Arar's treatment while in Syrian custody.

This despite a 2001 U. S. Department of State
report that condemned the wi despread practice of
torture in Syria.

M. Arar has told us, or has
reported, that once in Syria he was taken
i mmedi ately into the custody of the Syrian
Mlitary Intelligence branch, Far' Falastin, which
is allegedly known for torturing political
prisoners. M. Arar reports that he was
i mmedi ately, and for the next six days of
interrogation, subjected to torture using an
electric cable and beatings. During this
interrogation, M. Arar clains that because of the

torture, he signed a false confession that he had
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vi sited Afghani st an.

| NCAT wi shes to point out at this
poi nt that the U N. Convention Agai nst Torture, in
its very definition of torture found in Article 1,
defines torture as:

"Any act by which severe pain
or suffering, whether
physical or nmental, is
intentionally inflicted on a
person for such purposes as
obtaining fromhimor a third
person information or a
confession.”

The definition does continue.

M. Arar also reports that for the
next ten nmonths he was kept in cruel and i nhumane
conditions in Syria before his eventual release to
t he Canadi an consul ate in Damascus on Oct ober 5th,
2003.

Your Lordship, we would also |ike
to reiterate here that the Conventi on Agai nst
Torture prohibits State parties fromexpelling or
returning a person to another State, i.e. the
principle of non refoul ement rather, "where there

are substantial grounds for believing that he
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woul d be in danger of being subjected to torture."”

There i s substantial credible
evidence that the United States violated this
prohi bition by removing M. Arar to Syria through
Jordan. | ndeed, the Comm ttee Agai nst Torture has
heard i ndi vidual conmplaints, and in one well-known
case from 1997, it considered the conpl ai nt of
Tapi a Paez agai nst Sweden, and the comm ttee held
there that wherever substantial grounds exist for
believing an individual would be in danger of
bei ng subjected to torture upon expulsion to
anot her State, the State party is under obligation
not to return that person concerned to that State.

Furthermore, the commttee al so
stated that the nature of the person's activities,
t he question of what activities a person may or
may not have engaged in, cannot be a materi al
consi derati on when maki ng a determ nation under
Article 3 of the Conventi on.

The U. N. Special Rapporteur on
torture has also stated that this principle of non
refoul ement contained in Article 3 is an inherent
part of the overall, absolute, and inperative
nature of the prohibition of torture and ot her

forms of ill treatnment.
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We do not request or expect this
Comm ssion to cone to any concl usion on the
evidence of U S. complicity in the torture of
M. Arar. We do also accept the subm ssions of
the other intervenors with respect to the pattern
of extraordinary renditions. W also recognize
that the United States is not a party nor an
intervenor at this Comm ssion, and it woul d be
unfair to the U S. to come to a conclusion on
their responsibility without hearing fromthem

Neverthel ess, the issues of
accountability, responsibility, and the need to
end inpunity with respect to torture is an issue
of vital importance to M. Arar, to Canadi ans, and
to all nmembers of the human famly.

In this regard, American
responsi bility and accountability nmust not be
over|l ooked but addressed, and given that there are
serious grounds to questi on whether there was
direct American complicity in the torture of
M. Arar, we believe that the UUN. Commttee
Agai nst Torture and its interstate conpl aint
mechanismis the credi ble mechanismto come to a
concl usion on that evidence.

| NnCAT al so subm ts that
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determ ning American responsibility in this regard
is an essential conponent to determ ni ng Canadi an
responsibility with respect to what has happened
to M. Arar. |In order to make a conpl ete

determ nation of the responsibility of Canadi an
officials it would be necessary to make a

determ nati on of American responsibility.

Agai n, we request then that this
Comm ssi on should recommend to the Government of
Canada to invoke Article 21 of the Convention
Agai nst Torture.

Our second subm ssion is that we
respectfully ask this Comm ssion to reconmend t hat
t he Canadian State Imunity Act be amended to
allow civil suits against foreign States for
torture. The Convention Against Torture, in
Article 14, provides:

"Each State party shall
ensure in its |egal system
that the victimof an act of
torture obtains redress and
has an enforceable right to
fair and adequate
conpensation.”

This has not been the case in
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Canada, and | would just like to point out a few
i nstances as they relate to M. Arar's case as
wel | .

M. Houshang Bouzari, one of the
founders of I nCAT, sued Iran for the torture the
| rani an government inflicted upon him He was
tortured in Iran in 1993. He became a permanent
resi dent of Canada in July 1998, and a citizen of
Canada in 2001. Prior to receiving his Canadi an
citizenship, he sued Iran in Canadian courts in
2000, seeking conpensation for his torture, but
wi t hout success. He lost in the Ontario Superior
Court in May 2002, in the Ontario Court of Appeal
in June 2004, and in 2005, the Suprenme Court of
Canada denied his request to appeal the | ower
court decision. David Matas, the co-author of
this subm ssion, was one of the counsel at these
court proceedings.

The | ower Ontario courts held that
The State Immunity Act was a bar to M. Bouzari's
| awsuit. M. Arar sued Jordan and Syria for the
torture inflicted on him Syria did not defend
and was noted in default. Jordan noved to dism ss
the action on the basis of the State Inmunity Act.

M. Arar's counsel attenpted to distinguish the
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deci sion of the Ontario Court of Appeal in the
Bouzari case on the basis that at the time of the
torture M. Arar was a Canadian citizen, but

M. Bouzari was not. The Honourable Eklin J. of
the Ontario Superior Court of Justice, in February
2005, rejected this distinction and accepted the
Jordani an nmotion, i.e., that the State Imunity
Act was a bar.

As we know, Canada is a signatory
to the U N. Convention Against Torture, and it
provided its periodic reports on inmplementation of
t hat Convention to the U.N. Conm ttee Agai nst
Torture this past May 2005. Canada submtted its
fourth and fifth periodic reports.

The Comm ttee considered Canada's
i mpl ement ati on of the Convention, and the
Comm ttee released its conclusions on Canada's
report this past May 20th. The Comm ttee
expressed its concern that in Canada there is:

"an absence of effective
measures to provide civil
conpensation of victinms of
torture in all cases.”

The Commttee inits

recommendati ons al so i ncluded one reconmendati on
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t hat Canada should review its position under
Article 14 of the Convention to ensure the
provision of compensation through its civil
jurisdiction to all victinms of torture.

This is particularly inmportant as
wel |, given that M. David Matas and M. Hussein
Bouzari met with the U N. Comm ttee Agai nst
Torture prior to the report com ng out and
di scussed the Bouzari case, and they had just --
and as a result the reference to "all cases" and
to "all victims of torture"” we suggest inplies
that the right to conpensati on should not be
restricted to cases of torture only occurring
wi t hin Canada's jurisdiction.

Our third subm ssion, Your
Lordship, is that this Comm ssion recommend t hat
the Attorney General of Canada all ow private
prosecutions by Canadian citizens for torture
inflicted abroad. Indeed, Canadian |aw currently
does allow for such private prosecution. However,
in ar recent case in which M. Kunlun Zhang, a
Canadi an citizen, a Falun Gong practitioner, and a
Chi nese torture victim attempted to bring a case
agai nst China in a Canadi an court. The Attorney

General of Canada refused to grant consent for
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such a private prosecution. M. David Matas
represented Kumlin Zhang in this action, and

al though it is unclear whether the Attorney
General's consent is actually required, out of an
abundance of caution, he did request such consent,
and as stated, it was deni ed.

| NCAT' s subm ssion here is that
the Attorneys General have used the policy on
public prosecutions in making a determ nati on of
whet her a private prosecution should be all owed,
and we respectfully submt that that was an error,
and i ndeed, when it comes to citizens bringing
actions against a foreign State for torture
comm tted abroad, consent to prosecute should be
all owed by the Attorney General, given the gravity
of the crime which, as we've heard this afternoon,
is acrime that has jus cogens di nensions.

So these are our subm ssions, and
t hank you, Comm ssi oner.

THE COMM SSI ONER: Thank you very
much, Professor Pillay. Let me express ny
appreciation to you and to I nCAT for preparation
of your subm ssions and your participation in the
inquiry. | appreciate it. Thank you.

--- Pause
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MR. BARRETTE: WM. O Connor, |
wi Il make my subm ssion in French.

THE COMM SSI ONER: Okay. |'11

need - -

M BARETTE : Je vais obliger tout
|l e nonde a prendre -- ou presque.

THE COMM SSI ONER:  No, no. That's
fine. | just have to wait for my earphones.

Mer ci beaucoup.
--- Pause

THE COVMM SSI ONER: Okay. Go
ahead.

SOUM SSI ONS

M BARETTE : OK. So |'m Denis
Barette. De la Coalition pour |a surveillance
internationale des libertés civiles.

Ma présentation va étre un peu
décousue puisqu'il y a beaucoup de thémes qui ont

ét é abordés par d'autres intervenants qui m ont

précédé.

Je dois toutefois vous dire que
nous avons été créés -- la coalition, le CSILC, le
| CMLMG en anglais -- nous avons été créés apres

le 11 septenbre, suite aux événenents que |'on

connait et suite aussi a nos craintes que |es
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mesures de sécurité portent gravement atteinte aux
droits humains.

Mal heur eusenment, beaucoup de
facteurs ont confirmé notre crainte.

On peut penser aux équi pes
i nt égr ées d' agences d' enquéte entre | es Etats-Unis
et | e Canada, au partage effréné d'information
entre agences et entre Etats, au certificat de
sécurité qui permet de garder des gens détenus
pendant plusieurs années sans proces, au discours
du gouvernement du Canada qui permet de justifier
l e renvoi vers |la torture dans des circonstances
exceptionnelles, et évidement aux cas de
messi eurs Arar, Almal ki et EIl Mati .

Le secrétaire général des Nations
Uni es Kofi Annan et |'ancienne juge Loui se Arbour,
gqui est mai ntenant haute comm ssaire aux Droits de
| " homme, se sont | evés dans | a derni ere année pour
dénoncer | es dérives des mesures sécuritaires et
pour réaffirmer |'inportance de mettre de |I'avant
|l es droits de | homme.

Tous |l es intervenants vont aussi
dans ce sens |la, j'en suis certain.

Monsi eur David Crossin a bien

expliqué |'"inmportance du droit international dans
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cette enquéte.

On voudrait souligner deux-trois
aspects a ce sujet la, notamment : | e pacte
relatif au droit international et relatif au
droits civils et politiques, al'article 4,
interdit -- méme dans un cas ou | e danger i mmédi at
de menace d'existence a la nation, il est interdit
de pratiquer la torture ou d' infliger des
traitements cruels ou i nhumains. Clairenment
interdit par |l e pacte des droits civils et
politiques.

Le Canada a signé ces pactes |a.
Le Canada a signé aussi |a Convention contre |a
torture.

Mal gr é ces signatures, malgré ces
engagenents, malgré sa réputation de pays ou on
respecte les droits humains, | e Canada mai nti ent
toujours |l e discours -- | e gouvernenment canadi en
mai ntient | e discours qu'il y a toujours des
circonstances exceptionnelles.

Méme ce matin, on entendait
| "avocat, une avocate du Canada, du gouver nement
canadi en, que dans certains cas, il y a certains
cas, certains cas de menace, ou certains cas ou on

pourrait justifier ou pondérer les droits de |la
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personne, certains droits de |a personne et |la
sécurité des Canadiens.

Je vous rappelle, Monsieur le
Juge, comme bien d' autres, qu'il n'y a aucune
pondération, aucun équilibre possible entre
torture, mauvais traitement et sécurité nationale.

Ce discours |la est maintenu
constamment par | e gouvernement canadi en et par
certains ténoins de |'enquéte.

Vous avez nonsieur Ward El cock,
qui était a |' époque directeur du SCRC, qui est
venu vous dire qu'il faisait un « balancing », un
équi l i brage, entre besoin de sécurité et besoin de
rensei gnements et droits de |la personne.

Il rajoute que, dans certains cas,
il va recommander des ententes de partage de
sécurité avec des pays qui sont soupconnés de
pratiquer la torture.

Ce genre de pondération |a,

Monsi eur | e Juge, n'est rien d' autre pour nous
gu' une justification de la torture. Cela ne nmene a
rien d" autre.

Nous irions plus loin. Ala
[imte, cela nous mene a une participation, a une

complicité a des pays ou on pratique la torture.
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La réputati on du Canada au ni veau
international est grande, et nous en sommes fiers.
On dit qu'au Canada on est réputé avoir un respect
des droits humai ns, sauf que cette réputation |a
ne va pas sans obligation.

On peut imaginer |'inmpact sur |la
communaut € i nternationale si | e Canada se met a ne
pas respecter |l es conventions international es des
droits de |I' home.

La sous-traitance de la torture.
Je n' aborderai pas le sujet plus qu'il ne |le faut.
Nous sonmmes d'accord avec ce qu' Al ex Neve vous a
dit a ce sujet |a.

On a signé les représentations des
intervenants a ce sujet la. On croit aussi qu'i
est | égitime, que |le public peut |égitimement
savoir ce qui est advenu et s'il y un nodele de
sous-traitance de torture au Canada sur |es
dét enus des Canadi ens ou des détenus a | ' extérieur
du pays qui pourrait peut-étre nous donner de
[ "information.

Je vai s aborder |a question du
partage d'informations.

Monsi eur Arar, on sait que le 29

novenbre 2001, on a une note sur un docunent qui a
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ét é déposé, dont je n'ai pas |la piéce ici, come
gquoi nmonsi eur Arar serait un « terrorist », en
angl ai s.

Donc, nonsieur Arar se retrouve
sur une « watch list », je vais |"'appeler come
ca, ou on trouve |'indication « terrorist ». Cela
est |l e 29 novenbre 2001

Tous | es témoins du gouver nement
sont venus vous dire qu' on ne considérait pas
nonsi eur Arar comme terroriste, mais conme teénmoin
potentiel. Il n'était méme pas suspect.

Al ors, on se pose | a question

pY

Pour quoi cette mention |a se retrouve a |'aéroport
Trudeau a Montréal lors de son arrivée a Montr éal
? Terroriste. D ou vient cette nmention la ?

Pl usi eurs hypot héses.

La prem ére : elle provient de
responsabl es canadi ens qui ont décidé qu' on devait
i mposer cette mention |a a nonsieur Arar.

Autre hypothese : elle provient de
responsabl es des Etats-Unis qui |'incluent sur
| eur base de données et ensuite |'information est
transm se aux bases de données des aéroports

canadi ens.

Cette hypothése | a nous fait
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demander : quelle est |'autonom e véritable du
Canada sur | es bases de données utilisées dans |es
aéroports, quel contrbéle véritable a-t-on de nos
bases de données d' enquéte et qui décide de ce qu
est inscrit, des inscriptions, sur |es bases de
données d' enquéte, qu'elles soient dans |es
aéroports ou ailleurs ?

Et cela nous améne a |'intégration
des équi pes d' enquéte.

Ce que j'ai conpris des
t énoi gnages de nonsi eur Cabana, c'est que |e FBI
et probablement a CIA, ne sont pas seul enment des
observat eurs dans |' équi pe A- OCANADA. |l s sont des
partici pants dans |' équi pe A- OCANADA.

J'ai conpris que |les réunions se
font plus d' une fois par semaine. J'ai conmpris que

|"information circule. Et j'ai conpris aussi, des
pl ai doiries de mes coll égues du gouvernenment, que
| a pression était énorme de |a part des Etats-Unis
pour faire des enquétes sur |le terrorisne.

Et je me pose | a question
| égitimenment : Est-ce que, dans | es équipes
i nt égrées, | e Canada peut conserver sa

souverai net é dans | es enquétes soit crimnelles ou

| es enquétes de sécurité ou crimnelles de
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sécurité, en fait ? Puisque nonsi eur Cabana
différe |l es deux. Une enquéte crimnelle de
sécurité. Et encore |la, qui décide vrainment de ce
qui se passe ?

Monsi eur Cabana nous dit que dans
| " équi pe intégrée on travaille sur | e nodele du
« open book investigation ». Et, je vous
soumets -- dans nos recommndati ons, Monsieur |e
Juge, on vous sounet plusieurs recommandati ons
pour une révision des équi pes intégrées, et ménme
un noratoire des équi pes intégrées, une
révision -- vous avez |es recommndati ons.

Il y en a plusieurs. Je vous vois
| es regarder. Ca commence a | a recommandati on
numéro quatre jusqu'a |l a recommandati on numéro 13.

Il y a plusieurs différentes
recommandati ons sur soit | e partage de données, le
partage d'information, soit |es équi pes intégrées
et soit la question de |a souveraineté canadi enne
al'intérieur du partage d'information des équipes
i nt égr ées.

Une chose est sdre, Monsieur le
Juge -- Monsieur | e Comm ssaire, pardon. Une
chose est slre, Monsieur | e Comm ssaire, c'est

gque, qu'il s'agisse des droits de |'honme, des
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droits de |l a personne, ou qu'il s'agisse de
partage d'information, de donner une formati on aux
fonctionnaires ou de changer | es regles de
procédures ne changera rien si la culture ne
change pas.

Cel a ne changera rien si les
orientations politiques a haut niveau ne sont pas
nodi f i ées.

Et cela ne change rien sur ce qu
s' est passé a nonsieur Arar.

Pour ce qui est de |l a
responsabilité des personnes en cause dans cette
enquéte, je dois vous dire que notre coalition
trouve invraisenmbl ables | es explications de
pl usi eurs responsabl es qui sont venus ténvigner
ici.

Nous avons | u ou écouté des
personnes de haut niveau, de haut rang -- nonsieur
Pillarella, nonsieur Cabana, nmonsieur Elcock --
venir nous dire que --

Par exenpl e, nonsieur Elcock,
avocat qui a travaillé, je crois, au bureau du
Conseil privé a une certai ne époque conme avocat,
di recteur du SCRS, ne connait pas de définition de

la torture. Monsieur Elcock n'est pas certain
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qu'il y ait de la torture infligée en Syrie.

Monsi eur Pillarella. Monsieur
Pillarella, ancien directeur de | a division des
droits humains au mnistere des Affaires
étrangéres. Monsieur Pillarella ne connait pas --
ne sait pas ce qu' est la « Palestine Branch », le
lieu ou sont détenus Maher Arar et |es autres, ne
sait pas que |la « Palestine Branch » est un |ieu
qui est contr6l é par |es services de
rensei gnements syriens. Pourtant, il connait bien
monsi eur Khal i |

Monsi eur Pillarella ne sait pas
non plus si on torture en Syrie, ne connait pas |la
situation en Syrie.

Ecout ez, on trouve cela incroyable
parce qu' une personne de si haut niveau, si haut
pl acée, est présunmée connaitre -- d'abord, est
présumée étre conpétente, présumée connaitre |a
situation en Syrie, présumée étre responsabl e et
conpétente et savoir quoi faire dans des
situations senbl abl es que celles qu'a vécues
nmonsi eur Arar.

C est invraisenbl able, Monsieur |e
Juge, surtout si |'on sait que nonsieur Pillarella

était treés -- travaillait tres fort a organiser
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des rencontres entre | es agences de rensei gnenments
et les Syriens ou a servir de courroie de

transm ssion entre soit | es agences de

rensei gnements et la GRC et |es Syriens.

Il est inmportant que |la comm ssion
fasse la lum ére, dans son rapport, sur |es
obligations et sur | es manquenents des
fonctionnaires de haut niveau dans | e cas de
nmonsi eur Arar.

Je ne veux pas m éterniser. Je ne
relirai pas tout |le ménoire évidement, mais je
vous dirais qu' on est d' accord aussi avec ce que
monsi eur Neve vous a dit quant au huis-cl os.

Il est inmportant que le public --
|l e public s'"attend a avoir des réponses a toutes
| es questions qui ont été posées.

C' est une question de | égitimteé.
C' est une question de | égitimté, pas de |la
comm ssion, mais de | égitimté des agences
d' application de la | oi.

Et on vous encourage a maintenir
| a position -- maintenir que |'enquéte soit le
pl us public possible. Et on espere que le
gouvernenment va |ever |es obstacles au caracteére

public, a la tenue du caractere public des
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concl usions de votre enquéte. Et on vous encourage
a ce que le rapport soit |le plus public possible.

Fi nal ement, Monsieur le
Comm ssaire, on voudrait vous faire part qu'on a
beaucoup appréci é votre écoute et votre
sensibilité envers les intervenants, et on a aussi
beaucoup appréci € que vous nous ayez perms
d' avoir quelqu'un pour faire |a coordination entre
| es intervenants, qui est madame Kerry Pither, qui
a fait un trés bon travail. Mnme, c'est peu dire,
un travail extraordinaire. Et on fait confiance a
votre rapport, qui, espérons, va arriver |e plus
t 6t possi bl e.

Merci .

LE COVMM SSAI RE : Merci beaucoup
Monsi eur Barette.

Let me thank you, as well as
M. All mand and your group, for your involvement
and participation. Fromthe very beginning, you
have been involved, and |I'm keenly aware of it,
and certainly also M. Allmand in the round table
and the policy review. | appreciated that. So
t hank you very much for com ng today and your
presentation.

SUBM SSI ONS
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MR. SHRYBMAN: Good afternoon,
M. Conmm ssioner.

THE COMM SSI ONER: Good afternoon.

MR. SHRYBMAN: | appreciate the
opportunity to make these final subm ssions on
behal f of the Council of Canadi ans and the Polaris
I nstitute.

| should begin by acknow edgi ng
that we've only been able to play a very limted
role in this inquiry. At the outset of the
inquiry, we made reasonably detail ed
subm ssions --

THE COMM SSIONER: | recall.

MR. SHRYBMAN: -- about the issues
t hat we believed that it was crucial for you to
consi der and address, and our understanding of the
evi dence only reinforces our notion that these are
key issues, and certainly we encourage you to do
your best to tackle them

But our ability to participate,
you know, with the Comm ssion and its staff in
order to ensure that these issues were fully
pursued, was seriously frustrated by a | ack of
resources to follow the proceedi ngs and to wade

t hrough the very vol um nous evi dence and
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document ation that continued to arrive at ny
office.

But | don't want you to take from
that a | ack of interest by my clients in the
proceedi ngs or the very serious issues that are
before you. So |I'm here again to make
subm ssions, though they are [imted in scope. |
shoul d note that as well.

So we have joined with other
groups and have endorsed the subm ssions with
respect to a pattern. You will find both the
Counci | of Canadi ans and the Polaris Institute as
signatories to those subm ssi ons; and on these
I ssues, we encourage you to determ ne and make a
finding as to whether or not what happened to
M. Arar and others is |linked to policies,
practices, and procedures that led to the
detention and interrogation by Syrian and Egypti an
intelligence agencies of Canadi an Musli m men.

We are also aware and strongly
support the positions adopted by several other
intervening groups, particularly those that are
concerned with international human rights and
Canadi an civil liberties, and in particular,

Amnesty International and the International Civil
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Li berties Monitoring Group, of which the Counci

of Canadians is a menber, and we are very grateful
for the work those organi zati ons have done and
their attentive and active participation in these
proceedi ngs.

However, the lens that nmy clients
view the events surrounding M. Arar is alittle
different than the ones brought to those events by
t hese ot her groups.

The groups that | represent spend
a great deal of time and energy and attention
focussed on the issues of Canada-U.S. rel ations,
whet her those are issues of trade, Canadi an
sovereignty with respect to water or m ssile
defence or defence policy generally. Those are
t he preoccupati ons or key preoccupations for both
t he Council of Canadi ans and the Polaris
Institute. So while these groups share the
concerns that have been raised by other
intervenors, their perspective on the events
surrounding M. Arar is also informed by an
under st andi ng of the nature of Canadi an-U. S.
relations, particularly in the post-9/11
envi ronment .

M. Neve has suggested that you
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tackl e the process of witing your report and
preparing recommendati ons within the context of
international law relating to human rights and
that | arger framework of | aw and policy that
relates to human rights and civil liberties. W
encourage you as well to consider another context
whi |l e you go about your work, and that is the
context of Canada-U.S. relations and the policies
and practices and institutional framework that was
established and enhanced particularly in the wake
of the events of September 11th.

When | appeared before you at the
outset of this inquiry, | expressed sonme concern
about the Comm ssion's mandate being too hastily
and narrowly focussed on the activities of
Canadi an police, security, and intelligence
services, and pointed to the fact that the policy
review was going to be limted in scope to
recommendi ng additional oversight or perhaps
institutional controls for the RCMP.

The apprehension that this raised
for us was that in fashioning your mandate in that
manner, the Canadi an governnment had adopted a
policy that was intended to distract your

attention to the synmptons rather than the causes
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of the events that gave rise to the abuses that
M. Arar has suffered.

It is essential, we submt, for
this Comm ssion to resist any temptation to
exam ne the conduct of Canadi ans officials,
whet her enpl oyed by the RCMP, CSIS, the Departnent
of Foreign Affairs and International Trade or
el sewhere, including those elected to office, in
isolation fromthe government's policies,
programs, and institutions that provided direction
and established the context within which these
officials operate.

The Canadi an officials referred to
in the Conm ssion's mandate nust be taken, in our
view, to include those responsi ble for fashioning
Canadi an security agenda, not just those charged
with carrying it out.

Accordi ngly, we believe that it is
vital for the Conm ssion to identify that policy
and institutional framework w thin which Canadi an
officials involved in the Arar case operated. A
t horough exam nation of this context is essenti al
if the actions of Canadian officials are going to
be properly understood and assessed and if the,

you know, egregious m streatnment that M. Arar
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suffered at the hands of several governments is to
not recur.

| won't take you through our
written subm ssions, but there are two i ssues that
are fundanmental, from our perspective, for you to
explore in this regard. One of themis the role
of Privy Council Office, not just in terns of
whet her or not it properly acted to arbitrate
conpeti ng agendas as they m ght have played out as
bet ween the RCMP and CSIS and officials at the
Depart ment of Foreign Affairs and I nternational
Trade but also as the architect of the policy and
institutional framework that we regard as
providing an inmportant explanation for what
happened to M. Arar and why the officials that
wer e engaged directly in his case and that worked
on the file behaved in the manner they did.

And you will find the origins of
t hose policies -- so they preexisted the events of
9/11. They were given a nmuch higher status within
t he government, and indeed Privy Council Office
established a teamto organi ze and coordi nate and
orchestrate a whol e broad institutional and policy
agenda to address the concerns that arose in the

wake of those terrorist attacks.
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It's very clear that Canada's
moti vation wasn't just to secure the security of
Canadi ans, their physical security, but also was
very much determ ned by a desire to keep the
border open with the United States and attend to
the econom c security of Canadians, and it's an
i mportant explanation of why the government
responded in the way it did and why we believe so
little attention was paid to constitutional
constraints on the capacity of Canadian officials
to act, including those set out in the Charter of
Ri ghts and Freedons, and so little attention paid
as well to Canada's obligations under
international |aw as they concern human rights and
civil liberties.

The other issue that we invited
you to explore in our opening subm ssions that
al so speak to the interrelationship or confluence
of conpeting foreign policy objectives, some
relating to security, some relating to foreign
investment, some relating to international trade,
some just broadly framed in ternms of accommodati ng
U.S. interests and anbitions, was to point out
that, during that very period of time that Canada

was ostensibly trying to secure M. Arar's rel ease
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from Syria, Canada was negotiating two inmportant

i nvest ment agreements with the Governnment of Syria

having to do with oil and gas exploration and
devel opment, including one by Petro-Canada in
which it then had a significant equity interest.
| don't know to what degree
Canada's consul in Syria was engaged in
facilitating that foreign investment endeavour,
but it seens to me that the two objectives were
clearly playing out at precisely the same tine,
and one can i magi ne that one m ght have wel |
i nfluenced the other and the degree to which
Canada's consul m ght want to accomodate the
interests or requests for advice or assistance
t hat m ght have been received from Syri ans
of ficials.
| don't know, to close, how far

along with the inquiry into these issues the

Comm ssi on has been able to go. |'ve had a chance

to review some of the evidence, in particular the
evi dence of M. Dickenson, and while it's probing
with respect to his role in relation to the
actions of Canadian officials in and around
M. Arar, it doesn't go very far in terms of

exposing these broader issues that we think it's
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i mportant for you to contend with. There may be
more that has come to light in the in-camera
evi dence that's not apparent fromthe summaries
t hat have been made avail able to us. You may have
t he evidence you need in order to tackle these
i ssues; you may not. |I'mthinking of M. Neve's
suggestion that you may decide, with respect to
the subm ssions from our groups and ot hers about
the pattern that may exist in this context, that
further inquiry is necessary if indeed you do have
t hat view or develop it.

The i ssues that we've asked you to
canvass, if not fully canvassed, m ght al so be

sui tabl e subjects for that type of further

i nquiry.

So those are ny subm ssions.

THE COVMM SSI ONER:  Wel |, thank
you, M. Shrybman. | can assure you |I'l| consider
the i ssues that you raise. You know, "Il reflect
onit. | think you fairly touch on the point that
they're not issues that, in any |large sense, as
you noted, that we've explored, but "Il certainly

give careful consideration to what you raise.
Let me thank you and your groups,

the two you represent, for participation and
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comng, and I join in your conmments that the
coordi nation of the intervenor groups through Ms
Pit her has been nost hel pful, so | share in those
comments, and | think that was a very positive
step for the intervenors and for the inquiry as
wel | .

Thank you.

M. Westw ck?
SUBM SSI ONS

THE COMM SSI ONER: Good afternoon,
M. Westwi ck.

MR. WESTW CK: Good afternoon,
Conm ssioner. | now know what it is |like to be
the clean-up hitter in the batting order.

THE COMM SSI ONER: You're batting
No. 9, |I'd say, not the clean-up. You nean we're
only at the fourth spot?
--- Laughter / Rires

MR. WESTW CK: M. Comm ssioner,
since the subm ssions of the Ottawa Police Service
are on record and are available to the interested
parties, | wish to use the time today not to read
theminto the record but rather to highlight some
of the issues that are of inportance to us.

| wish to point out that the
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written subm ssions have been shared earlier today
with the Muslimand Arab community in Ottawa and
wi |l be avail able on our web site later this

aft ernoon.

Whi l e the outcome of this inquiry
is of grave inportance to all of those that are
represented here today and to the Canadi an public,
it is also of special inmportance to the Ottawa
Police Service. It is of inportance to the Ottawa
Police Service because its officers, as you well
know, were involved in Project A-OCANADA.

In addition, it's important to the
Ottawa Police Service because there is an
expectation, a public expectation, within the
Ottawa conmmunity, that the police service will use
its resources, working with its police partners,
to solve crime, prevent terrorism and keep the
community safe.

| n our subm ssion, your report

will serve two inportant purposes: The first,
obviously, will be to address the mandate that the
Government has given to this Comm ssion. It wil

comment on the action of Canadi an officials, make
concl usi ons based on the evidence, the evidence

that the Comm ssion has heard over the | ast
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several months. This has been the focus of
extensive subm ssions today and yesterday and is
obvi ously a paramount purpose.

This, however, is not the only
purpose to which your report will be used. Wth
time, the report will be increasingly | ooked upon
for its future application. As is the case with
previous Comm ssions of Inquiry, the report of the
fact-finding conponent of the Arar Conm ssion,
together with the recommendati ons on Part 2, wil
make a significant and serious contribution to the
body of know edge about how public authorities
conduct major multi-jurisdictional investigations
i n Canada.

Li ke ot her comm ssi ons and
judicial inquiries, for exanple the Canmpbel
Comm ssi on, the Macdonal d Comm ssi on, and judici al
inquiries into the wrongfully convicted, this
report will be studied by police, courts, and
oversi ght bodies, thereby inform ng
adm ni strative, operational, and | egal decisions
in respect of major investigations, including
t hose dealing with national security.

So, M. Comm ssi oner, since

nati onal security investigations are of such
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i mportance to the citizens of Ottawa, and since,
when the dust settles, the Ottawa Police wil
continue to be involved in these kinds of major

i nvestigations, we have a strong interest in
addressing both of those purposes of your report.

If I may deal with the first
pur pose of the report, the conduct of Canadi an
officials, insofar as it applies to the Ottawa
Police Service and its members who were invol ved
in Project A-OCANADA, | can put our position very
succinctly: It is our subm ssion that there is no
evi dence to suggest any wrongdoi ng, malice,

I nappropriate action or inaction on the part of
the Ottawa Police Service or its officers, and
further it is our subm ssion that the --

subm ssion of the Oitawa Police Service that the
report of the Comm ssion of Inquiry should confirm
t hat .

The Ottawa Police stands by its
role in Project A-OCANADA, supports its officers
for their professionalism comm tnent, and
endorses the continued invol venment of the police
service in national security investigations in the
Nati onal Capital Region.

Bei ng respectful of the in-canera
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proceedi ngs, | must err on the part of not
commenting further except to say that the O tawa
Police Service and its officers have received
standi ng and participated in both public hearings
and i n-canmera hearings at the Comm ssi on of
| nquiry. We do so, sir, out of respect for the
i mportant work that you are doing and to assi st,
if we may. We also note that the police service
and the officers have cooperated fully and
conpletely with your Comm ssi on.

Having said that, | would Iike to
devote the remai nder of my time to the second
pur pose of the report: |Its future application.
And rather than review the evidence and invite you
to consider our interpretation, |I would like to
focus, perhaps proactively and prospectively, on
the report and its inpact on future national
security investigations, nore specifically | would
li ke to address information-sharing, case
management, and i ntegrated policing.

It is the subm ssion of the Ottawa
Police Service that the practice of
i nformation-sharing anong police is critical to
t he success of any major police investigation,

including a national security investigation; and
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further, that the principles and underlying val ue

of informati on-sharing applies equally to Canadi an
| aw enf orcement agencies sharing information with

| aw enforcement in the United States. This is not
new.

| nvestigation is the coll ection,
anal ysi s, and managenment of information.
| nvestigations are often solved as a result of
| i nkages from m nor and often previously unrel ated
pi eces of information. [Information-sharing in an
i nvestigative context is fundanmental and
necessary.

| nformati on-sharing in a
mul ti-jurisdictional context is critical.

I n noving forward, |et us not
forget where we have been. The Bernardo
investigation review, the report of M. Justice
Archi e Canmpbell, 1996, | ooked into the allegations
that Ontario Police Services did not properly
share or manage i nformati on obtained in separate
investigations in different jurisdictions and a
suggestion that harm occurred as a result.

Much of the current thinking in
police operations was formed by the wi se words of

Justice Campbell. Followi ng an intensive and rare
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| ook into the mechanics of a major

mul ti-jurisdictional investigation, Justice
Canmpbel |l tells police not to work in silos, to set
aside the turf wars and the protectionism He

i mpl ores police to work together and to share
information. He says the problemw th major
investigations is even greater when there are
separate investigations with no capacity to share
and pool information about suspects and

i nvestigative | eads.

Justice Campbell's thinking is not
unique. It is often repeated in the reports of
judicial inquiries into the cases of wrongfully
convi cted because informati on both incul pates and
excul pates. I n order to provide protection and
prevention to their comunities, |aw enforcenent
agenci es nust communi cate, cooperate, and
coordi nate, including the exchange and shari ng of
i nformation.

Today's society operates in a
gl obal context, characterized by instantaneous
communi cation, an international econony, world
wi de technol ogy, and nmultinational citizenship.

It is well-settled that organi zed cri me and

terrorismare not [imted to one jurisdiction but,
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rather, thrive in a global environment, wth

| aw- br eaki ng activities freely and frequently
movi ng across | ocal, national, and international
boundari es.

I n our subm ssion, Justice
Campbel | *s words are as applicable today as they
were in 1996: Canadi an police nust be able to
respond, cooperate, and share in order to defeat
the efforts of organized crimnals and terrorists
who try to exploit investigative weaknesses caused
by jurisdictional boundaries.

Justice Campbel |l goes further than
telling police to just share information. He also
recommends a systematic approach to information
management that structures the investigation so
that information is properly managed and shar ed.
Justice Campbel | says:

"A case management systemis
needed that is based on
cooperation rather than
rivalry anong | aw enforcement
agencies. A case managenent
systemis needed that depends
on specialized training,

early recognition of |inked
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of fences, coordination of
interdisciplinary and
forensic resources, and sone
sinpl e mechani sms to ensure
accountability and

coordi nation."

Whil e he i s speaking about seri al
sexual predators, froman investigative techni que
st andpoi nt and process standpoint, all major
mul ti-jurisdictional investigations share common
features. Case managenent is now statutorily
mandated in Ontario for police.

The | ast topic where the report
can informfuture investigations, in our
subm ssion, is integrated policing. It will cone
as no surprise to you, M. Comm ssioner, that the
Ottawa Police wish to make a strong representation
on integrated policing. |Integrated policing is
the effective coordination and col |l aboration of
operational effort by agencies operating in
mul tiple jurisdiction with overl appi ng mandat es.

Our subm ssions quote RCMP Deputy
Comm ssi oner Loeppky on several points related to
integrated policing. Sincel amlimted to the

public evidence, and | est anybody think that this
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is not an inportant concept to Canadi an police, |
al so point to the recent annual conference of the
Canadi an Associ ation of Chiefs of Police, which

t ook place a few weeks ago here in Ottawa, where
virtually every police | eader endorsed the concept
of integrated policing. MWhile integrated police
operations take place throughout Canada, its
principles are |likely nore employed in Ottawa than
el sewhere, and there are several reasons for this.

In addition to the proximty of
t he provinces of Quebec and Ontario, as the seat
of the Government of Canada is |located in Ottawa,
there are uni que overl apping jurisdictions within
the city itself. Both the RCMP and the Ottawa
Police have | ong recogni zed this and are wor ki ng
t ogether, meeting these new policing chall enges.
M. Loeppky pointed to exanpl es of integrated
operations between the Ottawa Police and the RCMP
with prom ses of nmore to cone.

Some of these operations are
visible to the public. For exanple, where
officers are perform ng duties undertaken by
others in different uniforms. For exanple, RCMP
officers driving marked vehicles, Ottawa

Pol i ce- mar ked vehicles, and responding to general
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duty calls.

Some activities, |ike A-OCANADA,
are not so visible.

In either case, the concept of
integrated policing is sinple: W rk together,
maxi m ze resources, and provide a professional,
integrated service within the City of Otawa.

As you will soon see, sir, in part
2, integrated police operations create intriguing
| egal and practical issues, including
constitutional concerns.

M. Conmm ssioner, as the first
inquiry to |l ook at an integrated police operation
in the way that you have, the Ottawa Police
Service invites you to conmment in a positive way
on the concept.

More generally, while we wel cone
your insights into the investigative process, we
cauti on agai nst coments that may be interpreted
as a retreat fromthe Canpbell report. We worry
that restrictions and Iimtations on
i nformation-sharing, case managenment, even in an
i nternational concept, may create a spillover
chilling effect on their application to donestic

mul ti-jurisdictional investigations, returning
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policing to a time before Canpbell.

I n conclusion, 1'd I'ike to make
four comments: No one knows its conmmunity |ike
the police of local jurisdiction. The Ottawa
Police Service works within the community
cooperatively and actively in problemsolving and
crime prevention. This day-to-day worKking
relati onship builds the mutual trust and
confidence drawn upon both the police and the
community in difficult times and circumstances,
such as a national security investigation.

My second point. The report of
the Comm ssion of Inquiry will have to be crafted
SO as to ensure a vigorous and effective response
to the current reality of terrorism
M. Comm ssioner, you will need to be
statesmanli ke in order to harnonize comunity
expectations for safety and prevention while, at
the same time, reinforcing the respect for human
rights and the inmportant application of the
Canadi an Charter of Rights and Freedons.

In striking this vital bal ance, we
hope that you will be m ndful of our concerns
about integrated policing, case managenment, and

i nformation-sharing, not just as the police say
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they are but, rather, as described by M. Justice
Campbel | .

The work of the Comm ssion has
received significant public attention within the
community and also within policing circles. It is
i mportant that in the result Canadi an police have
a clear mandate to conduct conmprehensive
investigations into crime and national security
matters and that the public have a cl ear
under st andi ng of the special chall enges associ ated
with national security investigations.

My | ast comment, sir, while we
understand that you have had very inportant issues
to resolve arising fromyour mandate with very
tight time frames, you have, nonethel ess, al ways
treated our issues with respect and professional
courtesy, as has your counsel team and we thank
you sincerely for that.

Thank you.

THE COMM SSI ONER: Thank you very
much, M. Westwi ck. Again, et me express ny
appreciation to you and to the police service for
your participation. | think throughout it's been
very appropriate, it's been very useful, and

appreciate the spirit of cooperation that you' ve
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brought to the inquiry, so thank you very much.
MR. WESTW CK: Thank you very
much, sir.
THE COVMM SSI ONER: M. Caval luzzo?
MR. CAVALLUZZO: M. Comm ssioner,
t hat woul d conmpl ete the public subm ssions. As
t he schedul e indicates, there will be in-canmera
subm ssions tomorrow, which will commence at 9: 30.
THE COWM SSI ONER: At 9: 30
t omorr ow.
MR. CAVALLUZZO: At 9:30 tonorrow,
rather than ten o' clock, just to ensure that
everyone is there on tinme.

THE COMM SSI ONER: It had been

10: 00.

MR. CAVALLUZZO: Right.

THE COMM SSI ONER:  Okay.

MR. CAVALLUZZO. Now, in respect
of where we go fromhere, there will be future
public hearings in respect of Part 1. W will be

dealing with certain evidence relating to consul ar
services.

We are hoping to have the first
day of that evidence on October the 24th, at which

time we will set up a schedule as to the witness;
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and then in the next week and the first week of
Novenber, | hope to have a couple of days relating
to expert evidence in respect of consul ar
services.

The remai ni ng days of hearing wl
be in December, and they will relate to the
nati onal security concerns that we have heard
about today. We do not have firmdates in
Decenber, but we hope to have those days in the
| ast nmonth of this year.

THE COMM SSI ONER: That was the
hearing that M. Atkey referred to, where we hope
to, with the Government, | ook at the significant
i ssues, if there are some --

MR. CAVALLUZZO: That's correct.

THE COMM SSI ONER: -- about what
can be rel eased and not rel eased --

MR. CAVALLUZZO: That's correct.

THE COMM SSI ONER: -- in the
report so that -- okay.

MR. CAVALLUZZO: Okay.

THE COMM SSI ONER: And so that
t hat woul d be then, at | east as currently
envi sioned, the | ast of the hearings of this

Comm ssion of Inquiry.
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MR. CAVALLUZZO: That will be the
| ast of the Part 1 hearings, correct.

THE COMM SSI ONER: | might just
say for purposes of the public we have as well in
Oct ober four days schedul ed for subm ssions with
respect to the policy review.

Some of the intervenors have, in
their subm ssions today, included subm ssions that
deal with the policy review. |'m aware of that.

Certainly a schedule will be set
up for those subm ssions, and so that if groups
are very interested in participating, even though
they' ve made subm ssions here today, they're
certainly invited and wel come to participate
during those four days in October.

Let me just, in expressing
thanks -- | didn't, Ms Mclsaac, intentionally
| eave out the Government publicly to express ny
t hanks for the appreciation for your subm ssions.

| thought that the written
i nformation subm ssions that you and
M. Fothergill put together and your oral
subm ssions were very hel pful indeed and very
appropriate as well. | appreciate that.

Now, you will be back at the next
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go-around. We hope this doesn't becone the
inquiry that never ends. | think not. | think we
are getting through it.

Let me -- | have thanked all the
intervenors, but | do want to make one further
general comment, w thout going overboard, but the
participation of the public in a public inquiry is
obviously very inportant. People have alluded to
t hat .

In this inquiry, it's been nmore of
a chall enge than would normally be the case, and
can understand fromthe intervenors' standpoi nt
t hat have a great interest in these issues and in
the particular work of this inquiry why they m ght
justifiably feel frustrated, have felt frustrated
fromtime to tinme.

Nonet hel ess, | think that the
subm ssions that |'ve received, both in witing
and the oral presentations here today, speak to
t he value of that contribution.

| think this is encouraging, as a
Canadi an, to sit here and listen and to see that
there are people that are truly engaged in the
process, take the time, effort -- I think |I do

appreciate what's involved to cone forward and to

StenoTran



© 00 N oo o A~ W N P

N N NN NN R R R R R R R R R R
O N W N P O © 0 N O O A W N B O

12146

participate in this fashion.
So, again, | say thank you to all
of you for your support throughout the inquiry.
Okay. The public hearings then,
we will rise until October 24th, and we'll have
our in-camera hearing tonmorrow.
THE REGI STRAR: Pl ease stand.
--- Whereupon the hearing adjourned at 5:04 p.m,
to resume on Monday, October 24, 2005,
at 10:00 a.m \ L'audience est ajournée
a 17 h 04, pour reprendre
l e lundi 24 octobre 2005 a 10 h

;;%i}?ﬁA%CQ) 624¢%Q1L7D@€%Q<Lu
/ /
Lynda Johansson,

C.S R, RP.R
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