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Otawa, Ontario / Ottawa (Ontari o)

--- Upon resum ng on Wednesday, June 16, 2005
at 10: 01 a.m / L'audience reprend |le nmercredi
16 juin 2005 a 10 h 01

THE REGI STRAR: Pl ease be seat ed.
Veui |l | ez vous asseoir.

MR. DAVI D: Good nmor ni ng,
M. Conmm ssioner.

THE COWMM SSI ONER:  Good nor ni ng.

MS EDWARDH: | wonder if | could
just have a moment, M. Conm ssioner.

| thought it was appropriate, and
| do so with M. Arar's instructions, to indicate
on the public record that he waives
solicitor-client privilege in respect of his
communi cations with M. Edel son, who of course
represented himduring a period of tinme.

THE COWMM SSI ONER: Thank you
very much

MR. DAVID: Thank you, Ms Edwardh.

| would like to introduce you to
M. M chael Edel son, who is a defence attorney in
Ot t awa.

MR. EDELSON: Good norni ng.

MR. DAVID: M. Edelson, would you
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like to be affirmed or sworn?

MR. EDELSON: Affirmed.
AFFI RMED: M CHAEL DAVI D EDELSON

THE COWMM SSI ONER:  Your full name?

MR. EDELSON: M chael David
Edel son, E-D-E-L-S-O N.

THE COWMM SSI ONER: Thank you. You
may be seat ed.

MR. DAVID: M. Comm ssioner, for
your benefit, M. Edelson is a defence attorney
practising crimnal defence lawin Ottawa and
doi ng so since 1977. It will be testinmony in this
regard that he will be -- in terms of his
activities and mandate that he had with M. Arar,
and it is in that context that he will be
testifying.

Bef ore we begin the testinony, |
woul d i ke to produce an updated version of our
t abl e of concordance. It has already been filed
as Exhibit P-131. It is sinply an updated
version.

THE COWMM SSI ONER: Okay.

MR. DAVID: | would like to file
now M. Edelson's curriculumvitae.

--- Pause
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MR. DAVID: | would like to
file with the greffier the books of newy
redact ed documents too. We will file both at the
same time.
So the CV would be Exhibit No....?
THE REGI STRAR: The CV is P-1309.
MR. DAVI D: Exhi bit P-139. Thank

you.
EXHI BI' T NO. P-139:
Curriculumvitae of M chae
D. Edel son
THE COVM SSI ONER: Mer ci .
--- Pause

MR. DAVID: As you can see,
M. Edelson, this isn't your typical three-party
proceedi ng.
--- Laughter / Rires

MR. DAVID: |If we could al so
file -- I"msorry to do this, nmonsieur le
greffier, but I would like to file M. Edelson's
Book of Docunents, P-140. Thank you.

| believe that it has already been
distributed to all parties. Thank you.

EXHI BI T NO. P-140: Newl y

Redact ed Edel son Book of
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Docunent s
EXAM NATI ON

MR. DAVID: M. Edelson, your
reputati on precedes you. | won't spend much time
on your CV.

You were a menber of the Bar of
Ontario since 19777

MR. EDELSON: That is correct.

MR. DAVID: You graduated magna
cum | aude with a common | aw degree fromthe
Uni versity of Ottawa?

MR. EDELSON: That is correct.

MR. DAVI D: | must announce to you
t hat you are the second such graduate this week
t hat we hear evidence from

M. Fry also graduated magna
cum | aude.

You are a specialist in
crimnal litigation, as recogni zed by the Bar
Soci ety since 19897

MR. EDELSON: That is correct.

MR. DAVID: That you have
much experience in teaching, both in university
settings, with the Federati on of Canadi an Law

Societies and with the Bar Adm ssi on Course of

StenoTran
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Ontari o?

MR. EDELSON: Yes.

MR. DAVID: So, M. Edelson, |
woul d i ke to begin with going back to the genesis
phase of your involvement in the Arar file.

It is my understanding that before
actually meeting M. Arar you had been consulted
by ot her people, several other people, in the
Ot tawa area.

Ms Edwar dh has made mention of the
fact that you have a waiver of the privilege with
regard to M. Arar --

MR. EDELSON: Yes.

MR. DAVID: -- but obviously that
does not exist with regard to other clients.

But | was wondering if by way
of context you could simply, as far as you can
go, explain to the Conm ssioner how really you
began and how you were initiated into the Arar
fact line?

MR. EDELSON: Well, | becane aware
t hat there was a general investigation in the
third week of January 2002. Four individuals
attended at nmy office -- Maher Arar was not one of

the four at that time -- and they had indicated to
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me that the RCMP had either searched their
prem ses pursuant to warrant, or they had cards of
RCMP nati onal security investigators left at their
resi dences seeking interviews of them

So they filled me in as to the
details of what had happened in that regard and it
was shortly thereafter that | heard from M. Arar
for the first time.

MR. DAVID: | understand that
t hese people, these clients that came to consult
you and that eventually retained you, were from
the Arab Muslimcommunity here in Ottawa?

MR. EDELSON: Three of the four.

MR. DAVID: Three of the four.

So you were apprised of the fact
t hat the RCMP had executed a nunmber of search
warrants on the 22nd of January of the year 2002?

MR. EDELSON: That is correct,
yes.

MR. DAVID: | would like to
enter now as an exhibit an extract from your
agenda book.

MR. EDELSON: Yes.

MR. DAVID: |If we could just file

this document ?
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That woul d be P-141, | believe.
EXHI BIT NO. P-141: Photocopy
of extracts from
M . Edel son's agenda book
--- Pause
MR. DAVID: M. Edelson, |
woul d I'i ke nowto come to your first reference
or your first encounter with the actual name of
Maher Arar.
The document we have just filed,
P-141, if you could just describe what this
document is?
MR. EDELSON: This is actually two
documents which have been amal gamated in the
phot ocopy. In the lower left is a typical, |
think they were pink at the time, phone message
slip. The writing where it says "Maher Arar",
with the first name m sspelled, is ny former
assistant's writing. The writing on the top
right, "Canadi an engineer", is my witing, as is
all the writing below, "Randy" -- actually, am!|
allowed to mention the name of these individuals?
"Randy Buffam National Security",
wi th phone numbers, and on the right-hand side

woul d have been such things as the date as well as
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certain phone numbers and coordi nates for
M. Arar.

So what happened is, a phone
message was received fromhiminitiating his
contact with ny office.

The | arger document, the ful
page, is a page out of my agenda -- my secretary's
agenda, which was an appoi nt ments book, for al
intents and purposes, and it indicates that on the
30t h of January at 2:30 Maher Arar is going to be
comng to my office.

That handwriting was written by
mysel f. | would have gotten the book, | was
speaking to him | would have written his nane in
with his cell phone and work nunber, and that was
going to indicate that he was comng to see me on
the 30th of January, which he did.

MR. DAVID: Before we get to the
30t h of January, can you give us the date in which
t he phone message --

MR. FOTHERGI LL: I wonder if |
m ght say something that was triggered by the
di scl osure of an investigator's name in the
document, in this case M. Randy Buffam

Obvi ously his name has been

StenoTran



© o0 N o o -~ wWw N P

N N N N N N P B PR R R R R R
ag A W N P O O 00 N oo 0o »dM W N - O

7220

quite widely circulated by M. Arar and his
supporters, but | would say that as a general
principle the mere fact that the identity of a
police officer was disclosed to M. Edelson in his
capacity as defence counsel should not be
construed as a waiver of that individual's
identity for all purposes.

As Comm ssi on counsel is aware,
there is a National Security Confidentiality claim
generally for the names of people who are invol ved
in the conduct of national security investigations
on the basis that if their identities becone
wi dely known it will make it nore difficult for
themto do their jobs.

| would also maintain that it is a
necessary part of their job that occasionally they
must reveal thenmselves either to individuals or to
counsel, but that should not be construed as a
wai ver for all purposes.

One final point | would make is
t hat some of these individuals are separately
represented by counsel and I don't know whet her
Comm ssion counsel has alerted these counsel to
the fact that their clients' names may be made

public in the proceeding.
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THE COVM SSI ONER: But if the
name i s disclosed to sonebody |i ke M. Edel son,
M. Edelson is free to walk the streets of Ottawa
and disclose it. He wouldn't be subject to any
Nati onal Security Confidentiality claim would he?

MR. FOTHERGI LL: It is not an
easy question to answer. He is free to wal k the
streets, but I think that the --

MR. EDELSON: [|'mreassured.

THE COWMM SSI ONER:  Your rights may
be imted here.

MR. FOTHERGI LL: | am pleased to
state that w thout qualification.
--- Laughter / Rires

MR. FOTHERGI LL: But | think, with
respect, it is quite another thing for this
Comm ssion to publicize the names, know ng, as
suggest would be the inevitable result, that it
will make them | ess effective as national security

i nvesti gators.

THE COMM SSI ONER: "' m not
di sagreeing with you, | just want to nmake sure |
understand the position. Initially it is alittle

difficult to understand.

M. Edelson is free, having been
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told by, in this case M. Buffam that his nane --
woul d be free to tell anybody he chooses.

Ils there any restriction or duty
of confidentiality on hin?

MR. FOTHERGI LL: I would say is
actually a duty of confidentiality, in that if he
gains a reputation for not being able to maintain
the confidence of information that is inmparted to
hi m by the police in the context of what m ght be
fairly construed as a confidential meeting, it
will |lessen his own effectiveness as defence
counsel. He can make that judgenment.

THE COWMM SSI ONER: WAs he asked in
this instance when he was cal |l ed by Corporal
Buffamto maintain confidentiality?

MR. FOTHERGI LL: Very |ikely not.
But | think as we nove forward in the evidence --
and | am not making objection with respect to his
name which, as | said, has been quite wi dely
publici zed.

We will anticipate here of
meetings that M. Edelson had with police officers
wher e, although |I doubt that it was ever said
explicitly, it was understood that they were

speaking to himin his capacity as defence counsel
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trying to further their interests and also the
interests of his clients.

| would say that there was a
reasonabl e expectation at that time, on the part
of the police, that the conversati on woul d not be
wi dely publicized, and it would not only | essen
their effectiveness as police officers, but | say,
with the greatest of respect, it may | essen
M . Edel son's access to the police. |If that is
important to him it is something that perhaps
ought to be borne in m nd.

THE COWMM SSI ONER: Maybe when we

get there, the first step will be to ask
M. Edelson -- we are now getting ahead of
ourselves -- whether or not he understood that the

nature of those meetings were such that he was to
mai ntai n confidence.

| will ask questions now. You can
t hi nk about it.

Was he free to tell his client the
name of an officer he met with, and then was his
client under the same obligation?

MR. FOTHERGI LL: | woul d expect he
woul d be free to tell his client, yes.

THE COMM SSI ONER: But would his
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client then be under a duty to not disclose the
name publicly?

MR. FOTHERGI LL: Again, we are
tal ki ng about an exercise of judgnment here.

THE COMM SSI ONER: So we are not
tal ki ng about law. We are not tal king about an
NSC cl ai m here?

MR. FOTHERGI LL: | don't think it
is quite that sinmple, sir.

It is an NSC claimthat | think
has vul nerabilities because of the disclosure in
issue, but | don't think that in itself underm nes
the NSC claimentirely.

| think it also goes beyond that
and it is a question of how the police do their
j ob and how a defence counsel does his job in
dealing with the police.

So | think that to the extent
that it is not necessary to fulfil your mandate to
di scl ose the identities of these individuals, it
shoul d not be done.

THE COVM SSI ONER: Ri ght . But we
can assume now that M. Arar, and anybody he
chooses to tell, is free to disclose it so that --

| mean we do get into a very unusual situation if
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we now are calling people M. X and M. Y and,
quite properly, M. Arar or M. Edel son or anyone
el se can wal k out of the door of this inquiry and
say: By the way, M. X is so and so and M. Y is
so and on.

That situation, with the greatest
of respect, sone people mght think -- |I'mnot
saying it would be the case -- that this inquiry
ook a little foolish as a public inquiry, if that
were to happen, that we go through hoops, calling
people "X" and "Y" in a public inquiry when
everyone is entitled to go out, perfectly
properly, and say who "X" and "Y" are.

Let's wait and see when we
get there.

MS EDWARDH: May | address you,
M. Comm ssioner, very briefly?

THE COWMM SSI ONER:  Yes.

MS EDWARDH: | think it is
pertinent for you to know t hat Corporal Buffam
left his business card with Ms. Arar. That
busi ness card was given out in order to invite
M. Arar to make a tel ephone call.

So with the greatest of respect

tomy friend, there cannot possibly be a National
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Security Confidentiality claimabout his
attendance at their residence and the giving of
his card and invitation to call back. | want
to clarify right now that no such claimis
bei ng made.

MR. FOTHERGI LL: That is correct.

THE COVM SSI ONER: No. As |
understand it, this is |eading to something that
is going to come up in the evidence about the
names of some other officers.

| see M. Westwick is standing up.

MR. WESTW CK: Yes,
M. Conmm ssi oner.

M. Comm ssioner, we have no
i ndependent subm ssions with respect to the nanes
of Ottawa police officers. [If the Governnment of
Canada is exercising a claim then we would assume
that claimwould extend to the Ottawa police
officers that were involved in the project, but
the Ottawa Police Service has no i ndependent claim
for the privacy of the --

THE COMM SSI ONER: So the Ottawa
Police Service, then, does not assert a claimwth
respect to the names of its officers.

MR. WESTW CK: That is
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correct, sir.

THE COWMM SSI ONER: Thank you.

MR. FOTHERGI LL: In that case,
sir, certainly we would not do so in the face of
the Ottawa Police Service not asserting a claim

THE COWM SSI ONER:  Yes...?

MR. KLOEZE: Comm ssioner, if |
m ght add on behalf of the Ontario Provincial
Police, we are taking the same position as
M. Westwick. To the extent that there were
Ontario Provincial Police officers involved in
Proj ect A- OCANADA, we would rely on the judgment
of the federal government in terms of making NSC
claims that they think are appropriate. W are
not maki ng any i ndependent cl ai ms.

THE COWMM SSI ONER: So t hat
under stand, the Ontario Provincial Police, then,
on behalf of any of its police officers, does
not assert a claimthat their names shoul d not
be di scl osed?

MR. KLOEZE: That is correct,
M. Conmm ssi oner.

THE COWMM SSI ONER: Thank you.
That is hel pful.

We will just proceed and see
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what devel ops.

MR. DAVID: For the record, |
don't believe that there is any other issue
with regard to any other officer, but we will
see as we go along in ternms of identifying
sonmebody el se.

M . Edel son, com ng back now to
P-141, the document, you have explained, is in
fact two docunments, one sinply being an overlap or
a photocopy that has been included on the agenda
sheet. | was going to ask you, in terms of the
message that is comng to you fromM. Arar, is
there a date that that nmessage was recei ved on
t hat you can indicate for the record?

MR. EDELSON: [|I'msure it is on
the original. | believe that the first call was
probably just before the 26th of January.

MR. DAVID: From M. Arar?

MR. EDELSON: Yes, that
is correct.

MR. DAVID: Okay. | would like to
file now your tinme sheets, sinply because | want
to refer to themextensively in ternms of
reconstructing the chronol ogy?

MR. EDELSON: Sure.
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MR. DAVI D: This woul d be
Exhi bit P-142.
EXHI BI T NO. P-142: Ti me

sheets of M. Edel son

--- Pause

MR. DAVID: So on page 1 of the
document -- each page has been nunbered at the
bottom ri ght-hand corner -- there is an entry for
M. Arar.

First of all, can you tell us
what met hod you used in terns of these time
sheets, what they reflect?

How do you use this kind
of docunment ?

MR. EDELSON: Well, as you can
see, this is typically a witten docketing form
It has a nunber of codes at the top, and this
docket woul d then, for the nost part -- staff
sometimes m sses entries and | sometinmes actually
don't get to make entries -- are entered then into
a computerized system PCLaw, for what would
typically be billing purposes.

| use these for two different
reasons. Typically, many, many files in the

office I mght be on the phone speaking to a
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client or someone relating to a client and | m ght
jot down the purpose of the call or details from
the call, as like a meno to file. Sometimes |
woul d do it, depending on the conversation,
sometimes | woul d not.

The hours are marked. The code
refers to what is going on. For exanple, "26" is
a tel ephone call.

MR. DAVID: Okay. This entry, can
you tell us what this entry reflects?

MR. EDELSON: Yes. This entry
woul d reflect -- actually refers back to the phone
message in P-141, in the bottomleft.

MR. DAVID: Okay?

MR. EDELSON: Maher Arar woul d
have cal |l ed our office. The message would have
been handed over to ne. | would have endeavoured
to get a hold of himon the 26th at 10:30 a.m |
could not get a hold of himat that point so there

was no answer entered on the docket at that point

in time.

MR. DAVID: All right. The
reference to Randy Buffam-- com ng back to P-141,
in the phone slip -- do you recall what

circumstances?
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MR. EDELSON: Yes.

MR. DAVID: You have descri bed
al ready that this was your handwriting. Do you
recall when that inscription was made and i n what
circumstance?

MR. EDELSON: My belief is that
t hat was made after | spoke to Maher. | was
provided with this name, because | believe he had
left a card with his wife. The particul ars of
that -- | wanted to get his phone number, the

second number is his pager nunmber, and | would

have written that on the nmessage. | probably had
kept the message on nmy desk. | usually do that
until | get to speak to the client. Sonmetimes |
keep calling back. | think that is what that
refers to.

MR. DAVID: So clearly on the 26th
of January you are returning M. Arar's call, but
you are | eaving a message, he is not there --

MR. EDELSON: Yes.

MR. DAVID: -- and you don't
actually speak to himon the 26th of January?

MR. EDELSON: | don't believe I
di d, no.

But someone else frommy office
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may have, because the appoi ntment that was written
inl was told about. | wrote it in myself for the
30th. So it was either the 26th or shortly before
the 30th that we actually did communi cate and we
made t he appoi ntnment for himon the 30th.

MR. DAVID: | would like to bring
you nowto -- if you could go to the Book of
Documents that we have entitled the Edel son Book
of Documents, P-140.

MR. EDELSON: Yes?

MR. DAVID: | would bring you
totab 9 and it is page 4 1 would like to bring
you to.

In fact, there will be two
documents, M. Edelson, | would Iike you to
consult. The other is the Garvie report, which is
Exhi bit P-109.

So if we could provide P-19 to
M. Edel son?

MR. EDELSON: Page 4 is the bottom
right? Page 4 of 7, is that what you are
referring to?

MR. DAVID: Correct.

MR. EDELSON: Ri ght . I have it.

MR. DAVID: Let's |ook at two
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documents and I am going to ask you to make
comments on what they refer to.
Begi nning now with tab 9, page 4,
the entry reads as follows:
"On this date..."
That date is the 22nd of January.
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"...a nunmber of search
warrants were executed by

A- OCANADA i nvestigators which
coincided with a nunmber of
interviews including Maher
ARAR. On that date,
investigators attended the
ARAR resi dence on Wodri dge
Cr. where they were met by
his wife Monia MAZI GH. She
advi sed that her husband
Maher was in Tunisia and that
he woul d be returning in the
next couple of days. A

busi ness card was |left for
himto contact investigators
upon his arrival. Later that
day, a phone nessage was

received at A Div. from ARAR
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at a number in Tunisia. He
was called at that number and
it was clear that he was
angry that police had shown
up at his residence
unannounced. He was told

t hat he woul d not discuss
specifics of the

i nvestigati on over the phone
and he should call us upon
his return to Canada."

is the part | would |like you

"The next morning, A-OCANADA
i nvestigators were contacted
by ARAR s defense | awyer,

M chael EDELSON..."

So that would be on the 23rd

"...who said that his client
woul d not be speaking with
police. 1t was known that
ARAR had arrived back in

Canada t hat day."
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And as | say, there is another
document | would |like you to now  refer to and that
is the Garvie report, an extract, which is found
on page 8 of the Garvie report. The extract is
for the 23rd of January, which is the date that
apparently you would have call ed A- OCANADA on
M. Arar's behal f.

It says the foll ow ng:

"l nvesti gators were contact ed
by ARAR s defence | awyer,

M. M chael Edelson who told
t hem t hat ARAR woul d not be
permtted to speak to the
investigators without | egal
counsel present. M chael

Edel son was interviewed on
04/01/12. He related
that..."

The interview was with M. Garvi e,
M. Edelson. So it is your interview with
M. Garvie.

MR. EDELSON: | follow you

MR. DAVI D: Because | saw your
reaction, that's why.

"He related that his first
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contact with Maher ARAR was
in early January of 2002.
ARAR was concerned t hat
informati on woul d be taken
fromhis | aptop and palm
pilot, that had been seized
during the secondary search
conducted by Canada Custons
01/12/ 20, and he was seeking
advice. M chael Edel son was
subsequently contacted by
Maher ARAR after he had
spoken to (sonebody) by
phone. Edelson was willing
to allow the interview,
however he dictated a nunmber
of criteria that would have
to be met. Those criteria
woul d have ensured that any
statement given by Maher ARAR
was |ikely to be

i nadm ssi bl e, and as those
criteria were so restrictive,
the investigators deci ded not

to proceed with the
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interview "

So my question is, there is
definite reference to the fact that you called, on
M. Arar's behalf, Project A-OCANADA on the 23rd
of January.

Do you have any comments about
t hat entry?

MR. EDELSON: You are referring

now to the --

MR. DAVID: | amreferring to
tab 9, page 4 --

MR. EDELSON: Of P-140.

MR. DAVI D: Yes.

MR. EDELSON: | have no conment

really, no.

As | said earlier, my first
contact with the individuals in question were --
this is the four who cane to see me, not
M. Arar -- was January 23, 1002. |'m not sure
that that is accurate, that | was, in fact, his
| awyer per se or that -- he certainly hadn't
consulted me yet.

| hadn't met him physically. He
wasn't in my office until the 30th, so |I'm not

really sure about the accuracy of that statenment.
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MR. DAVID: In terms of M. Arar?

MR. EDELSON: Yes.

MR. DAVID: Wuld it be accurate
in terms of the other four?

MR. EDELSON: Yes.

MR. DAVID: Okay.

| bring you nowto tab 10 of the
Edel son documents, and if you could go to pages 8
to 10, M. Edel son?

MR. EDELSON: Yes.

MR. DAVID: This is a letter that
is signed by you and is dated the 28th of January.
It is addressed to the RCMP and it concerns you
representing a nunber of clients, and it says the
following on the first page, page 8:

"Further to my voice mail to
you on Friday afternoon,

pl ease be advised that the
above-noted individuals wil
consent to interviews on
certain ternms and conditions
as follows."

Then the conditions are set out.
| don't want to bring you through those

conditions, but there are a number of
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conditions --

MR. EDELSON: Ri ght .

MR. DAVID: -- as we see in terns
of the bullets indicated on page 2 of your letter.

In the | ast paragraph it says:

"You will recall in our
conversation | ast
Wednesday. . ."

Wednesday is the 23rd of January,
which is the entry of the RCMP that we have just
revi ewed.

"...you indicated your
intention to return all of ny
clients' conputer equipment
as soon as possible and
probably by Friday of | ast
week. "

Being the 25th of January.

"To date, this has not
happened and I know you wi |
not want to be seen to be

hol ding ny clients' business
and personal property as a
host age i n exchange for

i ntervi ews. | | ook forward
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to arranging for these
interviews directly with you
at your earliest convenience;
|l will be out of Court on
Thur sday and Friday of this
week and wi sh to conpl ete
this process as soon as
possi bl e. "

My question is sinply this: On
the 28th of January -- it is clear fromP-141 that
you meet M. Arar on the 30th of January. Were
you writing this letter on the 28th on M. Arar's
behal f to the RCMP?

MR. EDELSON: No. This actually
confirms in my mnd that the previous reference
was in fact to the other clients who had consulted
me, because it speaks of the search and the return
of their computers and ot her bel ongings that had
been sei zed.

To my knowl edge, at this point
M. Arar's residence had not been searched. So
this would have referred to all or some of the
four who had conferred with me about the
January 22nd search, but not M. Arar.

MR. DAVID: Let us now go to
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t he 30th of January. We have seen fromthe entry
of your agenda at P-141 that there is an
appointment time indicated for M. Arar.

MR. EDELSON: Yes.

MR. DAVID: | refer you to page 2
of your tinme sheets.

MR. EDELSON: My pages aren't
numbered. | will just follow along with you.

MR. DAVID: Okay. Well, it is the
entry for the 30th of January.

MR. EDELSON: Just give me the
date. Yes, | have it.

MR. DAVID: At the bottom-- |
mean, first of all we see that there is
information that is blocked out. Obviously this
is information --

MR. EDELSON: These are al
ot her clients.

MR. DAVID: Other clients and are
privileged.

So the bottomentry, could you
just describe that entry for the 30th of January?

MR. EDELSON: Yes, this sinply
menmorializes that for 45 mnutes | met with

M. Arar on that date. | followed that neeting
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with a tel ephone call to Ann Alder, Crown counsel,
whi ch | asted for five mnutes or less, in
reference to my meeting with M. Arar.
MR. DAVID: Thank you.
| would like to now file,
M. Clerk, notes that you took during this
interview.
MR. EDELSON: Yes.
MR. DAVID: That would be...?
THE REGI STRAR: P-143.
MR. DAVID: P-143, thank you.
EXHI BI' T NO. P-143:
Handwritten notes taken by
M. Edelson with transcribed
attachment
MR. DAVID: |If you could describe
to the Comnm ssioner the contents of those notes?
MR. EDELSON: In it is original -
MR. DAVID: Just maybe we wil
et -- pardon me, I'msorry. Sure.
MS EDWARDH: M. Davi d has made
t he observation that these are notes of the
interview, but | just want to put on the record it
is my understanding that they are notes of two

discrete and different interviews with two
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di fferent persons.

MR. DAVID: M. Edelson wil
explain that.

MS EDWARDH: Thank you.

MR. DAVID: M. Conmm ssioner, just
for your understanding, along with the actual
manuscri pt notes of M. Edel son we have produced
and filed -- with the coll aboration of
M . Edel son, and | thank you in that regard -- a
typed version, the transcribed typed version.
They have been reviewed by M. Edelson, so it wil
probably be easier if we follow the typed version
rat her than the manuscript version.

MR. EDELSON: The handwriting
isn't the greatest.

THE COWMM SSI ONER: That is
hel pf ul .

MR. DAVID: | would |like you to
clarify, as Ms Edwardh has referred to, the fact
t hat -- and we have a col our version of your
notes, of your manuscript notes there.

MR. EDELSON: Okay.

MR. DAVID: There is black writing
and there is red writing.

I f you could, first of all, just
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map out what these notes reflect?

MR. EDELSON: Certainly. 1In their
original form M. Comm ssioner, the notes are on
a |l egal pad, yellow | egal pad. The writing that
is in black, what was | guess originally in black
ink, that refers to the notes | made during the
interview with Maher Arar, which would be on the
30t h of January.

The red notes, you will see at the
very top it says, November 18, 2002 with Moni a.
That is actually a series of notes. On the front
of the original interview note, as well as
flipping over on the back, in red ink there are
addi tional notes which I made in reference to a
tel ephone call with her on the 18th of Novenber,
2002. So they were notes made at two separate and
di stinct tinmes.

MR. DAVID: Can you tell us who
was present on the 30th of January?

MR. EDELSON: M. Arar and nyself.

MR. DAVID: Okay. | would Iike
you to go through your notes in detail,

M . Edel son for that interview.
MR. EDELSON: Okay. This was

more -- typically as a crimnal |awyer we are
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retained to carry on a defence on behalf of a
client who has been charged with some crinme. This
was not the case here. M. Arar at this point was
seeking nmy advice about something that had
happened and certain events that had transpired
after that had happened and, as a result, he came
into meet with me at that tinme.

Normally, as | say, in a
typical interview we would discuss certain issues
relating to the crimnal activity all eged agai nst
the client, we would arrange for a financi al
retainer to be put in place. That did not happen
in this case

So the format of the interview was
simply M. Arar comng to ny office, |I took sone
personal details, which you will see at the top,
about his address, phone nunbers, coordi nates,
| ocations, background education in brief, his
wife, famly history.

Then he started to unfold for me a
bit of background as to what he was doing. You
will see that note starts with the words:
"September 14, 1999, to Boston for Mathworks". |
understood that was a conmpany that he was enpl oyed

with, | guess MathLab -- | can't remember whether
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t hat was a software product or whatever it was
t hat he was involved in marketing.

He said he worked as an
application engi neer up to March 2001. He said
he had returned to Ottawa and he was consi dering
starting his own conmpany and he woul d do external
consul tations for Mat hWorks even if he had his
own conpany.

There was a partner in the U K., |
under stood, call ed Radi oscape Systenms, which | put
"U. K. company", and he was involved in essentially
a software-oriented business. The word | have
here, which I'mnot absolutely sure about, which
is Seemal ynk, L-Y-N-K, was to nonitor
communi cati on systems, pre-sales and post-sales
support, for companies such as Lucent and Noki a,
whi ch are tel ecomuni cations-rel ated conpani es.

He says he still consults -- this
is, of course, at January 30th, 2002 -- but not
putting in the hours he had formerly put in when
he was working, | guess, full-time with Mat hWorks.

MR. DAVID: Did you orient
this interview?

MR. EDELSON: In what sense?

MR. DAVID: 1In the sense were you
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| eading M. Arar or were you just listening to
what he had to say?

MR. EDELSON: No, a lot of times I
woul d be pronpting himw th questions.

MR. DAVID: 1In terms of pronpting,
in terms of orientation of the interview, in terns
of managi ng val uabl e | awyer time, what were you
trying to elicit, to seek, in ternms of information
fromM. Arar for the mandate that he seemed to
want to give you?

MR. EDELSON: Well, in the first
instance, | was sinply trying to find out a bit
about who he was, what his background was, his
academ c and educational background, his work
hi story, his famly history. That is what we did
in the first moments of the interview, say the
first half or so page of page 1.

Then | got into a little
nore detail as to what the purpose of his visit
was, why he was here, and he then started to

unfold that

MR. DAVID: $So can you just pursue
your notes, please?
MR. EDELSON: Yes. At 17 to 21

it says: Decenber, he had gone fromOttawa to
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Logan Airport in Boston for a project. He was
st opped com ng back in to Canada in Ottawa. At
the time of that stop he had said to ne that

t here was a hand search of his luggage. During
t hat hand search he was asked a number of
personal questions. He described the personnel as
bei ng very rude in their questioning of him at
that time.

He had asked the personnel, "Is
this routine?" |In other words, the way that he
was being treated. He |ooked around, he told ne,
and he saw no one else in the search area. There
was him all by his |Ionesome, with his |uggage
bei ng searched and bei ng questi oned as he was.

He said they took his wallet,
initially. They took all of his cards. | took
to mean not only credit cards but, for example,
if he had business cards in his wallet. He said
he had a number of elite flying cards for
airlines, and he said to nme for a nunmber of
different airlines.

He said after about 45 m nutes of
this process, the female -- | assunme Custons or
imm gration officer -- left, later returned to

speak to him and then started asking him
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guestions about his | aptop conmputer. He said, "My
| apt op bel ongs to nmy conpany".

There were questi ons about whet her
he shoul d have decl ared his | aptop com ng back
t hrough Customs into Canada, and he said he did
not declare it because it was to be returned.

There were also then questions
t hen posed to himabout his PalmPilot,
specifically questions of whether he paid taxes on
it, which | found unusual. | took that to mean,
had he paid GST or had duties been paid on it.

He was then told, "W are going to
have to seize your | aptop and your PalmPilot".

M. Arar told me he offered to pay whatever
duties, taxes or other charges were being inmposed
at that point, because he said he had inportant
work on his | aptop and he wanted to take the

| aptop with himto continue worKking.

There was an issue that arose, he
sai d, about the value of the | aptop, and that was
a probl em because at the point he was arriving
t here woul d have been no stores open for himto
call or have themcall to get the appraised val ue
of the item | guess the retail value of the item

He said that he had mai ntai ned his
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calm He was polite with them He was told to
call at some point before he came back to try and
reclaimthe items and he would be told when they
woul d be ready. So he said subsequently -- and
didn't know the date or how many days -- he
i ndi cates he goes back to claimhis |laptop. He is
told they will give it back

When he got it back it was in sonme
sort of sealed bag. It seemed, fromhis point of
vi ew when he | ooked at it, externally to be okay.
He told me that just before he left he had fully
charged it 100 per cent and then when he opened
t he aptop and | ogged on he noticed that its
charge had been reduced by 16 percent bel ow the
100 per cent that he had charged it at originally.

He told me that it had been
seized on the 20th -- in that nmeeting he gave nme
copies of the Custonms and i mm grati on docunents
t hat he had been given -- and he indicated to me
that the | og on, when he got the computer back, he
observed to have been on the 21st of Decenber, so
t he next day.

MR. DAVID: Indicating that
what ever entry was attenpted was on the 21st?

VMR. EDELSON: That was the
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substance of what | understood he was conveying
to ne.

Now, as | say, he handed ne the
documents from Custonms. We went over themquite
carefully and we were exam ning them | was
trying to | ook for some indication of the reason
for the seizure.

We had sonme brief discussion about
t hose documents. He left themw th me.

Then our conversation turned
to his return from Tunisia and the Buffam card.
That is what the word "Buffam' refers to there,

t hat Buffam had contacted his wife, left a card,
and wanted himto contact Corporal Buffam about
some i ssue.

Just going on fromthere, he had a

feeling that his phone had been tapped because

when he was talking to his -- 1 thought -- it says
to nmother. It may be Monia's nother. |'mnot
absolutely positive about that. But he said the

RCMP call ed while he was tal king to not her,
7:30 a.m while in Tunisia. And a phone nunber
was |left by M. Arar with the caller in Canada
whil e he was in Tunisia and they never call ed.

That is that note below, "Never called back." So,
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in other words, he had left a nunber to be called
and no one had ever called himback as a result of
hi m having | eft that nunber.

He told me that he had been in
Tuni sia on vacation. He said that work woul d get
slack in the month of January and, hence, he
deci ded to go abroad for a while. He nmade it
known to me that his wife's famly was from
Tuni si a.

Then we got into a discussion
about anot her individual.

MR. DAVID: |If you could provide
us with those details?

MR. EDELSON: He raised with me a
guestion | assune that had been posed by national
security personnel as to whether he knew an
i ndi vi dual by the name of Safa Al mal ki and

Abdul | ah Al mal ki .

He said he knew Safa, but, "he was
not a direct friend", is the phrase | have
recorded here, of Abdull ah Al mal ki . He sai d he

knew Safa and Nazi h, who was Abdull ah Al mal ki's
br ot her, as well. He said he would see them at
Fri day evening prayers.

He said Friday that he, the
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client, would attend at the | arge nosque. And he
had told Safa, | guess, about the question or the
inquiry that had been made. Safa had told himthe
RCMP had asked if M. Arar had extreme views about
the United States of Anmerica.

MR. DAVID: Indicating that Safa
had been interviewed --

MR. EDELSON: Yes.

MR. DAVID: -- by the RCMP?

MR. EDELSON: Yes. And that Safa
t hen conveyed that segnment of the interviewto
Maher Arar during, as | understood it, a brief
meeting they had at the mosque on a Friday night.

| remember vividly Maher Arar

| ooked at me, he put his hands up, and he sort of

shook his head, and he said, "I admre the
Americans."” He didn't understand why he was
being -- | guess his friend, M. Safa Al mal ki, was

bei ng questi oned about his extreme views
concerning the U S A

So that --

MR. DAVID: I|I'msorry.

MR. EDELSON: Go ahead.

MR. DAVID: 1Is there anything el se

you would like to add in terms of the contents of
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the interview, in terms of what was shared by
Maher Arar to you, or do these notes pretty much
reflect a conplete record of that interview?

MR. EDELSON: My notes are never a
conpl ete record because, you know, in 45 m nutes
with a client sometimes we are getting overview
and details which we don't make notes of, but I
woul d say that in substance this is |argely what
we di scussed. We were trying to get some
background.

| was trying to figure out: \hy
did the RCMP want to talk to this man? Why was
his computer and | aptop seized at the airport?
What was goi ng on?

MR. DAVID: Did you make any |inks
at this point between the consultation of the four
ot her clients earlier that week, or the week
before, and Maher Arar and the circumstances that
Maher Arar was finding hinmself in?

MR. EDELSON: That is a difficult
guestion to answer because | think to answer it |
have to disclose the identities of one or nore of
t he four other clients.

MR. DAVID: Then we will not

pursue that |ine of questioning.
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MR. EDELSON: Okay.

MR. DAVID: Let me ask you
finally, concerning the interview, your
appreciation of M. Arar's conduct, his attitude.
Was he guarded in the information, in the exchange
of information with you? Was he forthcom ng?

Just give us your appreciation of M. Arar's
attitude with you in ternms of sharing information
with you?

MR. EDELSON: Totally forthcom ng.

MR. DAVID: | would |Iike now -- |
am going to bring you to some docunents,

M . Edel son, that do not concern you. They are
RCMP docunments. It is just to bring out for the
record what was going on at the same time in these
same days fromthe RCMP' s perspective.

MR. EDELSON: All right.

MR. DAVID: So | bring you to an
entry for the 22nd of January. That would be
tab 12 of the Edel son docunents.

MR. EDELSON: Yes.

MR. DAVID: |If you could go to
page 3.

MR. EDELSON: Yes, | have that.

MR. DAVID: Again, it is sinmply to
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indicate on the record what was occurring fromthe
RCMP' s perspective in these days.

So on the 22nd of January we have
an entry here that well describes the fact that
M. Arar's home was attended by officers of the
RCMP, that they wanted to -- and |let me read for
the record what this docunent says:

"At this time | was met by
ARAR s wi fe Moni a MAZI GH at
which time | identified
nmysel f as an RCMP officer and
asked if | could speak with
Maher ARAR. She stated that
he was not at home. | asked
where he was and she replied
“abroad'. | asked what she
meant by abroad and she
replied "overseas'. | then
asked how | ong he had been
gone and she stated that he
had been away for three
weeks. | asked when he was
com ng back and she stated
maybe three days. | asked

wher e abouts he was overseas
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and she stated Tunisia. |

t hen gave her nmy busi ness
card and said that it was

i mportant that he to contact
me as soon as possible.™

At approx. 1540 hrs., the
same day, | was contacted via
pager by NSIS (the National
Security I nvestigation
Service) that Maher ARAR had
contacted the NSIS office to
inquire as to why we were at
his residence and that he was
quite perturbed. He left a
phone nunmber in Tunisia where
he coul d be reached which

was. . .

And the number is there.

"As was busy with searches
during that day, | l|ater

call ed the nunmber but there
was no answer probably due to

the time change.”

We then have an entry for the

activities on the Friday, January 25th, and sinply
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10 o' cl ock:

"...1 called the ARAR
residence just to confirmif
his wife had been contacted
by hi m and when he was
scheduled to return from
Tuni sia. When the number was
cal |l ed, Maher ARAR (hinmself)
answered the phone. He was
t hen spoken to and st ated

t hat he had attenpted to
contact us from Tuni sia and
was somewhat perturbed as to
why we had attended his
residence in his absence

wi t hout prior notice and

di sturbed his pregnant wife.
It was explained to M. ARAR
t hat we did not know t hat he
was away and when we

di scovered this, we only
spoke briefly with his wife,
gave her a business card and
requested to have himcontact

i nvestigators upon his

StenoTran



© o0 N o o -~ wWw N P

N N N N N N P B R R R R R R R
ag A W N P O O 00 N oo 0o »d W N -, O

7259

return.”
Then the | ast paragraph says:
"Later on the same day, |
received a voi ce message via
my pager from M chael EDELSON
who stated that if we wi shed
to speak with his client
M . ARAR, we woul d have to go
t hrough him This was al so
passed onto (sonmebody) the
proposed Saturday interview
woul d be cancelled for now. "
So this indicates that, again, you
woul d have had a conversation on the Friday, the
25t h, concerning the proposed interview between
M. Arar and the RCMP.
Do you have a recollection in
t hat regard?
MR. EDELSON: Yes. I think
that relates to nmy original phone call with
M. Arar after his return. | undoubtedly would
have told M. Arar not to attend that interview
wi t hout me, obviously before he met with counsel,
and to advise the RCMP that he woul d not be giving

an interview before he had an opportunity to get
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| egal advice.

MR. DAVID: All right. W conme
back now to the regul ar chronol ogy, your tinme
l'ine, and com ng back to your time sheets, page 2,
there is a reference to a phone conversation with
Ann Al der .

MR. EDELSON: Ri ght .

MR. DAVID: Was this concerning
the interview conditions?

MR. EDELSON: |'m not sure that
t he actual conditions were articulated in that
brief conversation. |1t was definitely, however,
about the whole concept of himbeing interviewed
by the police.

MR. DAVID: Okay. Did you
i ndi cate that fundamentally your client, M. Arar,
was prepared to neet with the police?

MR. EDELSON: That was al ways
hi s position.

MR. DAVID: We come now to an
entry on your time sheets -- and that would be
page 3 -- for the 31st of January.

MR. EDELSON: Yes.

MR. DAVID: |If you could just read

t hat out and tell us what it concerns?
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MR. EDELSON: This is a telephone
conversation with Paul Johnson, who was with that
di vision at the RCMP at the time, although he is
not an RCMP nenmber, as | recall.

This was a follow-up of ny
t el ephone conversation with Ann Al der the day
before, indicating | was awaiting a response with
Ann Al der. This would have related to whether
M. Arar was going to be interviewed and she was
to get back to ne as to the format of the
interview. Obviously we had di scussions about
that ultimtely back and forth for sone tine.

MR. DAVID: Okay. We are now
going to junp forward in time. W just ended off
with the 31st of January and we are going to nove
forward to the period of September and October of
2002 and your involvement with M. Arar's
detention in New York City.

MR. EDELSON: Yes.

MR. DAVID: | would like to enter
as an exhibit at this point a one-page sheet with
a message from Monia Mazi gh. That would be P-144.
Thank you.

EXHI BI T NO. P-144: One page

containing tel ephone message
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from Moni a Mazi gh

MR. DAVI D: M. Edel son,
concerning your activities and what you did for
the period of, let's say, September 27th to
Oct ober 1st, it starts off that Monia calls you?

MR. EDELSON: Yes.

MR. DAVID: If you could just
descri be what P-144 represents and whose writing
is on this docunment?

MR. EDELSON: This is on a piece
of -- it looks like a steno pad paper. The date
at the top, September 27, 2002, 9:30 a.m "TC,"
which is "tel ephone call”. That is ny
handwriting.

MR. DAVID: Okay.

MR. EDELSON: The name Moni a,
where it says "Nazigh" as opposed to "Mazigh",
that is my former assistant, Kathleen Stewart's
handwriting. Where it says "Tunisia, Zurich, plus
New York City, Montreal"”, is my handwriting. The
times written below are Ms Stewart's handwriting.

MR. DAVID: And the phone nunber,
"0-1-1" -- oh, I"'msorry?

MR. EDELSON: Yes, | don't

have it.
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MR. DAVID: Okay.

MR. EDELSON: It was there, but I
don't have it.

MR. DAVID: | have anot her
version. I'msorry. M mstake.

--- Laughter / Rires

MR. EDELSON: Then the United
St ates Enbassy with a phone nunmber --

MR. DAVID: | will just indicate
for the record it is a phone nunber overseas?

MR. EDELSON: The United States
Enbassy with a phone nunber is Ms Stewart's
writing, as is the Departnment of Justice with a
phone nunmber. MWhere it says "via NYC," New York
City, that is nmy handwriting, circled. Then
bel ow, where it says "Sue McNee (Roxborough)," is
my handwriting.

MR. DAVID: So can you tell us
what this rem nds you of in ternms of the
occurrences for that day.

It was the Friday, Septenber 27th?

MR. EDELSON: This, as | recall,
was the initial phone call that alerted ne to the
fact that Maher Arar was returning from Tunisia

via Zurich, New York City, to Montreal.
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The phone call was from Moni a
Mazi gh at that point from Tunisia. She had left a
number -- which | think is the bl acked-out space,
if I recall correctly -- where she could be
reached there. The original call was received
by my secretary.

Quite frankly, I can't
remenber what tinme of the day | had a
conversation, but | think it was likely a
call -back fromour office overseas seeking
foll ow-up as to what was going on.

It was related to me verbally by
my secretary that this was of some urgency because
M. Arar was apparently travelling and had, as far
as she was concerned, become incommuni cado. She
couldn't communicate with him She didn't know
what had happened to hi m somewhere al ong t hat
travel path between Tunisia, Zurich, New York
City, Montreal.

We had a sense later on, | think,
in the day, that something had happened i n New
York City, because he was travelling through New
York and, hence, the number of the American
Enbassy and bel ow t he Department of Justice.

Then the number -- at | east the
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name wi t hout the number belowis the -- that is

t he spouse of John McNee, who was then, | believe,
Assi stant Deputy M nister DFAIT. The Roxborough
is the street they |lived on, because | was going
to | ook up their home nunber in the phone book
because | wanted to try to get a hold of him and
didn't have his work number

MR. DAVID: So essentially
Ms Mazigh is asking you to help her find her
husband?

MR. EDELSON: Well, she is asking
me, can you make some inquiry -- you know, some
inquiry as to where he is, what has happened to
hi m? Yes. She didn't know anything really.

MR. DAVID: | would like to bring
you to the Garvie report, P-19, and if we could go
to page 16.

MR. EDELSON: Yes, | have that,
page 16.

MR. DAVID: You will see at the
very top there is an entry for the 27th of
Sept ember 2002, which says:

"M ke Edel son told (somebody)
t hat he was concerned that

Maher Arar had gone m ssing.”
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MR. EDELSON: Yes.

MR. DAVID: So if you could
just tell us what you did in your response to
Ms Mazigh's call?

MR. EDELSON: Well, one of the
first things | did was, | believe | telephoned the
RCMP and tried to determne if they had
i nformati on and conveyed to themthat he had
apparently gone m ssing, based on ny previous cal
on the same day of concern fromhis wife that she
had no i dea what had happened to him

MR. DAVID: Do you recall who you
call ed and who you spoke to?

MR. EDELSON: | believe --
believe | do, yes. |'mnot absolutely positive
t hough.

MR. DAVID: Can you tell us who
you t hink you spoke to?

MR. FOTHERGI LL: Wel |,

Comm ssioner, if it is a menber of the OPP or a
menmber of the Ottawa Police Service, based on what
we have just heard fromtheir counsel, obviously
it is not for me to object to that name.

If it is a menber of the RCWP,

ot her than Buffam or Cabana, | would ask that the
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name not be disclosed unless there is a conpelling
reason to do so.

THE COVM SSI ONER: M. Westwi ck
i s standing.

MR. WESTW CK: Per haps,

M. Comm ssioner, | should clarify myself. | am
not waiving any privilege. | amsinply saying
that the Ottawa Police has no privil ege beyond

t hat which would arise fromthe Ottawa Police
officer's involvenment in the project. In other
wor ds, we don't have any independent --

So what ever concerns, national
security claimconcerns, the Government of Canada
woul d be exercising in respect of menbers of
A- OCANADA, and to the extent that an Ottawa
officer was a member, they would |ike to take
confort and take coverage under that privilege,
but beyond that the Ottawa Police don't have any
i ndependent claim

That is the sinple point |
was trying to make. | wasn't trying to
i ndi cate that we were wai ving anything that
wasn't being extended insofar as the RCMP officers
wer e concerned.

THE COWMM SSI ONER: Two things. As
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| understand it, it is not necessarily an NSC
claim |'mnot sure what it is, but it is not
precisely an NSC cl aim

Second, am | correct, there has
been no application under our rules by any
i ndi vi dual which contenpl ates that individuals can
make an application to have their identity kept
confidential? | don't have my book with me, but
recall that is --

MR. FOTHERGI LL: The | ast
proposition is certainly true, there has been no
such application.

| can't entirely agree that
this is not an NSC claimin the sense that
insofar as it makes it |less -- a national
security investigator's job more difficult,
makes the investigator |ess effective, it does
have an i nmpact on national security. So it is an
NSC cl ai m

What | think I acknow edged to you
earlier is that there is a vulnerability because
of the disclosure to an individual who is not a
government official --

THE COWMM SSI ONER: Who can then

di sclose it.
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MR. FOTHERGI LL: Who can then
di sclose it further.

But | still think this Comm ssion
shoul d consi der carefully whether it ought to be
publicizing this name unless it is necessary to
further the mandate.

But it is a national security
concern that | amraising

THE COVM SSI ONER: Ri ght. Well,
are we at that point where this name, M. David,

is one of those names that | should rule upon?

MR. DAVID: | don't believe so,
M. Comm ssioner. | amvery content in carrying
on wi thout requesting M. Edelson -- and |

understand from M. Edelson it would be somewhat
specul ative as to exactly who the identity is. He
is not even sure himself. So |I think that --

THE COMM SSI ONER: All right. Why
don't you carry on. We may bunp into it |ater on.

MR. DAVID: Okay. | think we
will, but --

You did speak to sonebody at the
RCMP t hat day, on Septenber 27th?

MR. EDELSON: |t appears so, yes.

MR. DAVID: That is your
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recol |l ection of the events. You infornmed the RCMP
t hat your client, M. Arar -- it was indicated to

you by his wife, that he just was not to be found.

He was - -

MR. EDELSON: | think I would have
indicated to themthe flight path, Tunisia,

Zurich, New York, Montreal, and that he somewhere
along the |line had gone m ssing.

MR. DAVID: This person that you
communi cated with, was this person affiliated to
t he A- OCANADA project?

MR. EDELSON: | believe it is a
person who was affiliated.

MR. DAVID: So your instinct was
to go back to A- OCANADA?

MR. EDELSON: My instinct was to
go back to the people who had denonstrated an
interest in speaking to him yes.

MR. DAVID: Okay. \What
information did they give you? What feedback did
t hey provide to you, M. Edel son?

MR. EDELSON: None.

MR. DAVID: Did they say that they
woul d pursue the matter? Did they indicate any

sort of coll aboration?
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MR. EDELSON: No coll aboration per
se, but my understandi ng was that they would
attenpt to make certain inquiries to see if they
could track where he had gone.

MR. DAVID: Okay. | would like to
now file a document that reflects your attenpts in
obt ai ni ng names of public defenders in New YorKk.

This woul d be P-145, | believe.
Thank you.

THE COWMM SSI ONER: Thank you.

EXHI BI T NO. P-145: I nternet
document titled "About NYSDA"
(New York State Defenders
Associ ation)

MR. DAVID: This document, first
of all, can you tell us what it is, M. Edelson?
It is dated the 1st of October, 20027

MR. EDELSON: This is run off of
an Internet site which had a number of Legal Aid
Soci ety coordinates in New York, Brooklyn. What
t he smudge, M. Conmm ssioner, says, outside the
box, is "Brooklyn.”™ And on the left -- this is
all in my handwriting.

MR. DAVID: |If you could go to

page 3 of the docunent --
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MR. EDELSON: |'m sorry, page 3
of 13.

THE COMM SSI ONER: | have it.

MR. EDELSON: Don Ryan, who was
the attorney in charge of the Legal Aid Society in
Brooklyn, | had received informati on that he m ght
be at a Brooklyn Detention facility. | had made
t he assumption by this point, obviously, that
t here was some kind of national security
i nvestigation going on, so | assunmed it would be a
federal public defender who m ght be able to track
down hi s whereabouts.

MR. DAVI D: Now, you are
focusing your attention to New York to Brooklyn,
to New York City. MWhy are you orienting your
efforts in this --

MR. EDELSON: As | recall, I had
received a call fromM Mazigh that she had some
informati on that he m ght be in the Metropolitan
Detention Center or --

MR. DAVID: So she actually
i ndi cated to you MDC?

MR. EDELSON: | think she did.
| ' m not absolutely positive about that.

I n any event, what you will see
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is | started to make some notes. I made a few
phone calls. | had been given the Federal
Def ender' s Di vi si on. You will see the New York

phone nunmber there for New York City and
Manhattan; also the Eastern District of New York,
t he federal nunmbers there.

At that point | got on the phone
wi th an individual by the name of Ashley Levy,
L-E-V-Y, and had a conversation with her. She was
not a | awyer. She was described to nme as either a
paral egal or a law clerk for the Federal Public
Defender's Office, and she was attenmpting to be
hel pful. | explained the situation as | knew it,
whi ch was very |limted, and asked her if she could
make certain inquiries, or have a public defender
make certain inquiries of their detention
facilities to see if they could | ocate Maher Arar.

She cal |l ed me back shortly
thereafter, said some phone calls had been made,
and, "I'msorry, | cannot help you. W have not
been able to | ocate him™

MR. DAVID: Okay. W go now to
Oct ober 4th, M. Edelson, and | refer you to two
documents in this regard. It refers to your first

meeting with menbers of Project A- OCANADA.
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MR. EDELSON: Yes.

MR. DAVID: So | would like to
bring you to tab 8, and | bring you to page 3.

This entry in the RCMP docunents

says the following for the 4th of October:
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"l nsp. CABANA, (and others)
met with | awyer M ke EDELSON,
| egal counsel for (somebody
and) Maher ARAR. EDEL SON
expressed concerns about the
detention of ALMALKI in Syria
and ARAR in New York City.
EDELSON was initially
concerned that his clients
wer e detai ned at the request
of the RCMP however he was
satisfied with our

expl anati on that we had no
control over events taking

pl ace in other countries. In
relation to ARAR, it was
EDELSON who advi sed us t hat
his client was detained in a
Brooklyn City Jail and that

efforts were being made to
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retain | ocal |egal counsel.
Whil e we were aware that ARAR
had been detai ned at JFK
Airport, American authorities
never appraised us of his

exact location."

us now go to the Garvie

bring you to page 20 which is al so

an entry for this date, October 4th.

MR. EDELSON: | have that.
MR. DAVI D: You will see the date

appears in the left-hand corner, top, and it says

t he foll ow ng:

"(Somebody) met with

M. M chael Edel son, | egal
counsel for ARAR.

Apparently, Edel son had
expressed concerns about the
detention of ALMALKI in Syria
and ARAR in New York. The
focus of his concern was that
t he RCMP had been conplicit,
or had been involved, in the
detenti on of Maher ARAR. He
was i nformed that the RCWP
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had no control over events
t aki ng pl ace in other
countries. lInvestigators
reported that M. Edel son was
satisfied with the
expl anation that he was
given. At the sanme tinme,
Edel son told ... that Arar
was bei ng detained in a
Brooklyn City Jail and that
efforts were made to retain
| ocal | egal counsel

During my interview with
M . Edel son, he confirmed
that at that time that he was
satisfied that the RCMP and
A- O Canada i nvestigators did
not have any involvement in
Maher ARAR s detention, and
t hat he had no factual
informati on that would have
led himto believe

ot herwi se. "

That was just to situate you in

terms of the docunments that exist fromthe RCMP
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collection that we can refer to with regard to
t hat meeti ng.

My first question is this: Could
you pl ease descri be the neeting, who you met,
where it occurred and what was di scussed, and then
| " mgoing to ask you to comment about certain
extracts on these two documents?

THE COMM SSI ONER: Just on the who
you met | think will be a problem

MR. FOTHERGI LL: Only to restate
t he subm ssions | have al ready made.

THE COWMM SSI ONER: Let me get
cl ear then.

This is a claimthat you are
maki ng based on National Security Confidentiality?

MR. FOTHERGI LL: Yes, that is
correct, sir.

THE COWMM SSI ONER: Do you wish to
have an NSC hearing on it so that you can cal
evi dence ot her than evidence | have already heard?

MR. FOTHERGI LL: I think it may be
useful for me to take instructions.

THE COWMM SSI ONER: Okay. Because
this is the situation: It seenms to me that |

woul d need evidence to support a claimwhere the
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informati on has al ready been given to people who
can disclose it publicly. | would want to hear
evi dence that that would indeed injure NSC, if
that is the basis of the claim

Quite frankly, the practicality
this inquiry is that if you make that claimin
t hese circumstances, the reality is probably the
claimwill stand up and the names won't be
di scl osed for the reasons that | nmentioned
earlier. It would just delay the inquiry. W
couldn't have that hearing. It would delay the
inquiry it and would go off into the netherl ands
t hat we have di scussed.

| can tell you that on the
basis of the information that | have now heard
about NSC, and thought back on it -- | can
hear subm ssions -- but wi thout any nore
evidence | would rule that this is not subject
to an NSC cl aim

Now, in fairness to you, the
direct issue hasn't been raised before me about
t he names of individuals that were disclosed --
am repeating -- but that have been disclosed to
t hose who can make it public. | haven't heard

evi dence on that.
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I n any event, on the current
evidentiary record, | would not support a claim
for NSC. Okay?

You woul d |ike to take
instructions?

MR. FOTHERGI LL: Sir, | note
that it is 11:15, or alnost. | wonder if this
woul d be a good time to take the m d-nmorning break
and I will seek instructions and convey ny
position to M. David.

THE COWM SSI ONER: Okay. Because
we are going to keep bunping into this, probably
in this evidence, and I nspector Cabana's evidence,
so we m ght as well --

MR. DAVID: M. Comm ssioner,
for your information, there are in fact four
meetings that | will be asking M. Edelson to
review for us.

THE COMM SSI ONER: This is going
to come up over and over so we m ght as well get
to the bottomof it now.

We will rise for 15 m nutes.

THE REGI STRAR: Pl ease st and.

--- Upon recessing at 11:13 a.m /

Suspension a 11 h 13
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--- Upon resumng at 11:28 a.m /
Reprise a 11 h 28

THE REGH STRAR: Veuill ez vous
asseoir. Please be seated.

MR. DAVID: M. Comm ssioner,
what government counsel has informed me of their
position will be that whoever M. Edelson is able
to identify, because he knows their name and is
certain as to their identity, there will be no
objection to their identity, to disclosing it for
t he record.

THE COWMM SSI ONER: Thank you.

MR. DAVID: We are therefore at
your first meeting, M. Edel son, which occurred on
Friday, October 4th, and | would |like you to tell
us where this neeting took place, who you met, and
what was di scussed?

MR. EDELSON: The neeting took
pl ace at the RCMP headquarters in Vanier, MArthur
Road and the Vanier Parkway. It was in the |IPOC s

office, Integrated Proceeds of Crime Section

office.

Present at the first meeting, as I
recall, Inspector Cabana, Ann Al der, who was Crown
counsel. She was | ead counsel for the | POC s
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di vision during that period, and advised me at
t hat point she had al so been assigned the
addi tional duties to act as counsel, | egal
advi sor, to the National Security Section.

| think he was then a Staff
Sergeant, Kevin Corcoran was present. | don't
think -- he may have been Acting |Inspector at that
time. Tom Callaghan, fromthe Ottawa Police,

seconded to the RCMP, was al so present at that

meeti ng.

MR. DAVID: It is Pat Callaghan?

MR. EDELSON: Pat Callaghan. 1'm
sorry, | said Tom Pat Call aghan.

MR. DAVID: Fromthe Ottawa
Pol i ce.

MR. EDELSON: Yes.

MR. DAVI D: Anybody else that you
can recall?

MR. EDELSON: Me.

MR. DAVID: How long did the

meeting | ast?

MR. EDELSON: Oh, | can't
be precise, but it was |ess than an hour, |
woul d say.

MR. DAVID: Can you sunmmari ze what
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informati on was exchanged?

MR. EDELSON: Well, my purpose for
this particular nmeeting was twofold. It related
to two different clients. You will see in both of
the extracts that you have pointed out to me,

M. Almal ki and M. Arar are both mentioned in the
meeting. The detention of M. Almalki in Syria
bei ng the subject of one part of the discussion,
and the issue of M. Arar having been detained in
New York City being part of that discussion as
wel | .

| was concerned to know whet her
the RCMP had played a role in the detention of
either/or both of these individuals, and we had a
di scussi on about that.

MR. DAVID: Were you the initiator
of this meeting?

MR. EDELSON: | had asked for the
meeting, as | recall, yes, yes.

MR. DAVID: You had asked for
t he meeti ng.

MR. EDELSON: Because this was --
| think you have to understand it contextually.
This was an extrenely unusual scenario. As a

| awyer | was not retained per se. | had had that
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initial neeting with M. Arar and some subsequent
di scussions. | had had this somewhat frustrated
and desperate call fromhis wife as to what has
happened to him

| thought that obviously the
qui ckest way to find out where he was and why he
was there was to go to the people who are
originally wanted to question him So | asked --
| believe it was a call to Ann Alder, if | recall,
and a meeting was convened as a result and those
peopl e were present at the meeting.

MR. DAVID: Okay. \What
information did you gather? What was told to you?

MR. EDELSON: Well, | think -- it
was certainly indicated to ne in fairly clear
terms that the RCMP did not play a role in his
detention in New York City and that they were not
in control of the events surrounding the detention
of M. Almalki in Syria.

That was the substance, the core,
of what they were conveying to me.

MR. DAVID: Both docunents |
referred you to, M. Edelson, say that, and I wl
quote. In one of themit says:

"He was satisfied with our
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expl anati on that we had no
control over events taking
pl ace in other countries.™
In the Garvie report it is
guoted -- you are quoted -- or | can quote as you
saying that:
"Edel son was satisfied with
t he expl anati on he was given.
Edel son confirmed that at the
time he was satisfied that
t he RCMP and A- OCANADA
i nvestigators did not have
any involvement in Arar's
detention and that he had no
factual information that
woul d have |l ed himto believe
otherwise.” (As read)
Do you have any comments about
t hose reports.
MR. EDELSON: Well that was
t heir perception. That is not what | would have
said to them
MR. DAVI D: What woul d you have
said to then?
MR. EDELSON: Again, to put it in
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context, | knew Ann Al der from having a | ong
professional relationship with her as counsel over
15 years.

| knew Kevin Corcoran, having had
a professional relationship with himover many
years in other cases, but | also knew himfrom a
di fferent perspective. | had actually been
retained by a famly nenmber of M. Corcoran's, and
had acted for that famly nmember, and so |I sort of
knew hi mas well more on a personal |evel.

| knew Cal | aghan from his days in
the Ottawa Drug Squad.

So the only person | really didn't
know was | nspector Cabana. | believe that was the
first time | had ever met him

But the other officers | was quite
famliar with. Wen we had the nmeeting | had
indicated to themthat for me this was sort of an
i nformati on-gat hering process. | was trying to
determ ne what was going on with these two
individuals. | indicated to themthat the
contents of the meeting, the information that they
conveyed to me, | would not make notes about, and
| did not. We had what | thought was a

confidential, genuine, sincere discussion about
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t hese events.

What | recall telling them at the
time was not that | was satisfied -- in fact, |
was very frustrated because | couldn't get any
informati on about these two individuals. | would
have told them "I will take your word for it that
you did not participate, your division did not

partici pate in the detention of these two

individuals."” | said, "I have no evidence to the
contrary at this point, but I will take your word
for it," because of the people |I was dealing wth,

and | knew them and | accepted their word on it at
t hat poi nt.

MR. DAVID: In representing
M. Arar and figuring out why he was in the
circumstances that he was, detained in New York
City by American authorities at the Metropolitan
Det ention Center, did you ask the RCVMP whet her
t hey had evi dence agai nst your client and what his
position was vis-a-vis their involvenment?

MR. EDELSON: We certainly
di scussed that very issue in one of the neetings
t hat we had. Now, | can't -- I"mjust trying to
recall whether it was the October neeting or

whet her it was the subsequent meeting, but we
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definitely discussed at one point whether they had
evidence to charge M. Arar or M. Almal ki for
t hat poi nt.

My feeling is it may not have been
at this meeting, however. This |I thought was nore
an effort to gather information which m ght be
utilized in trying to |liberate M. Arar from New
York detention and to assist in |iberating
M. Almal ki fromhis detention in Syri a.

MR. DAVID: | bring you to your
time sheets now for an entry on October 10t h.

MR. EDELSON: Yes.

MR. DAVID: |If you could just
read that. | believe it says, "Maher Arar," and
"contact Ambassador in Damascus to see where he
is.”" And then it says "In Tunis. Monia in
Tunis.”

MR. EDELSON: Yes.

MR. DAVID: Can you just tell us
what that is about?

MR. EDELSON: This isn't an
entirely satisfactory note because it doesn't
really indicate who | spoke to.

| believe the reference is that |

was going to make an effort, through DFAIT, to
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have the Ambassador in Damascus -- we are now at
the 10th, so we are six days after the original
RCMP meeting. | think by this point | had
received some information that M. Arar may wel |
be in Syria. As aresult, |I was jotting down a
t hought | had that we contact the Canadi an
Ambassador through DFAIT in Syria, in Damascus, to
determne if M. Arar was in fact there, being
detained in Syria.

The other reference is sinply to
Moni a Mazi gh being in Tunisia.

MR. DAVID: And the fact that she
call ed you?

MR. EDELSON: |'m not sure that
this was a call fromher, no. | may have just
been jotting this note, that at this point in
time, this is where |I thought she was.

MR. DAVID: |If we could go to
page -- no, |I'msorry, not page, but October 14th.

MR. EDELSON: | have it.

MR. DAVID: There is an entry
here, "tel ephone conversation to Tunisia".

MR. EDELSON: That woul d have been
a call to Ms Mazi gh.

MR. DAVID: Any recollection as to
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what was di scussed?

MR. EDELSON: This was probably a
status report to her on informati on that we had
gat hered up to this point in time, | suspect,
concerni ng where Maher Arar was.

MR. DAVID: Okay. | would like to
file now the next three docunents together, and we
will quickly reviewthem It is more for the
record than a question of substance. They are
entries for October 17th, 18th and for the 22nd of
Oct ober. They deal with nessages and exchange of
e-mails with Rebecca Thornton and Steve Watt.

MR. EDELSON: Yes.

MR. DAVID: So these three
documents will be filed P-146 to P-148,

M. Conmm ssi oner.

THE COWMM SSI ONER: Okay. P-146
being from Steve Watt?

MR. DAVI D: No, P-146 woul d be
Rebecca Thornton. It is a message for October --

EXHI BI T NO. P-146: Message
from Rebecca Thornton dated
Oct ober 17, 2002

THE COVM SSI ONER: P-147, Steve
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MR. DAVI D: Yes.

EXHI BI' T NO. P-147: Message
from Steve Watt dated
Oct ober 18, 2002

THE COVM SSI ONER: P-148 t he
e-mail from Steve Watt.

MR. DAVID: That is correct.

EXHI BI' T NO. P-148: E- mai |
message dated October 22,
2002 from Steve Watt

MR. DAVID: So if you could just
tell us, M. Edelson, for the 17th, there is a
message here from Rebecca Thornton, what that is
about ?

MR. EDELSON: She was a | awyer
with the Commttee for Human Ri ghts in New York.
She called nmy office on that date and at that
hour. This nmessage was taken and the contents of
the message recorded by nmy secretary. "KS" at the
bottomis "Kathleen Stewart" | called her back
and had a brief conversation with her, outlining
what we were concerned about with respect to

M. Arar.

| think at this point obviously he

was gone from New York, so this was nore
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background. This group apparently worked on human
rights cases in the New York area and | was just
trying to get some background as to what had
happened in New York City.

MR. DAVID: Okay. |If we go
now to Oct ober 18th, there is a message from Steve
Watt - -

MR. EDELSON: Yes. Steve Watt --

MR. DAVID: -- the Centre for
Constitutional Rights.

MR. EDELSON: Yes. This was a
message of October 18th. He had called my office.
| actually spoke to himand you will see there is
a return call on the 22nd of October in my docket
in reference to that tel ephone with M. Watt.

MR. DAVID: Okay. So if we could
go to page 7 -- no, I'msorry, it is not page --

MR. EDELSON: October 22nd.

MR. DAVID: The entry for the 22nd
of October, if you could just go through that?

MR. EDELSON: This, | believe,

t here may have been sonme tel ephone tag goi ng on
for a short while, but I didin fact speak to
M. Watt on the 22nd of October and at that time

we had a di scussion about the case.
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It relates to a discussion -- it
al so engaged Maureen Girvan. There was an issue
about questions and answers being asked in
Parliament, and M. Watt and | discussed reports
fromthe Syrian governnment that they had M. Arar
in custody.

There was a di scussi on about
consul ar access being requested to gain access
to M. Arar.

He then told nme what the Centre
for Constitutional Rights did. They litigated
civil rights cases in the United States, and they
were involved in a number of proceedings at that
time relating to the PATRI OT Act, | guess, and
nati onal security type investigations. He gave ne
their website. He said they are a not-for-profit
[itigation group.

He al so nmentioned a coupl e of
ot her groups that | perhaps should take a | ook at.
One was the Centre for National Security Studies.
He also told ne to take a | ook at the District of
Col umbi a Federal Court website because there was a
number of cases, he said, that had recently cone
out of the Federal Court relating to detention

under the imm gration | egislation and whether or
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not the Americans had to even rel ease the nanes of
who was detained to relatives, famly menbers, to
confirm whet her or not they were even in jail.

MR. DAVID: 1In this regard, we
have P-148, which is the e-mail message fromhim
to you on the sane date.

MR. EDELSON: He sent me -- the
e-mai |l message included a number -- | think two
deci sions or two references to decisions from |
t hi nk, the Washi ngton Federal Court relating to
this issue which was being litigated: Whether or
not the government had to confirmto the famly
menbers of detainees the very fact of whether they
were in detention or not.

MR. DAVID: Just com ng back to
your time sheet for the 22nd, there is an entry on
the second |line and you referred to the nane as
Maur een Garvin.

What did he indicate to you?

We understand it is Grvan. It would be
Maureen G rvan.

MR. EDELSON: My understandi ng
is -- and my menory is very vague about this
name -- that perhaps she had had something to do

with M. Arar's detention in New York City. |

StenoTran



© o0 N o o -~ wWw N P

N N N N N N RBP B R R R R R R R
ag A W N P O O 00 N oo 0o »dM W N - O

7294

can't remenber the particulars, though.

MR. DAVID: Okay.

MR. EDELSON: Not that she was
at fault --

MR. DAVI D: No, no, | didn't take
it that way. 1In fact the evidence is very clear
in that regard, she was a consul ar offici al
with --

MR. EDELSON: Ri ght .

MR. DAVID: -- our Consul General
in New York City?

MR. EDELSON: All right.

MR. DAVID: |In fact the evidence
is clear that in fact there were communi cations
bet ween M. Watt and Ms G rvan.

Com ng now to an entry for the
24t h of October. |If you could go to tab 4 of the
Edel son docunent s?

MR. EDELSON: Ri ght .

MR. DAVID: It is a document that
is comng fromthe Assistant Deputy M nister,
whose name is John McNee.

MR. EDELSON: Ri ght .

MR. DAVID: It is his note. It

says:
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"M ke Edel son, 24.X.02."

There are vari ous notes on it

"Act for M Arar
consul ar visit?

How he got deported?
CBC The Nati onal
interview Syrian..."

| "' m not sure?

MR. EDELSON: | think it is

MR. DAVID: "Anmbassador" inmplies:

"...gives inmpression can get

out of..."
VMR. EDELSON: MIlitary.
MR. DAVI D:

..mlitary service
i f was menmber..."

VMR. EDELSON: "Terrori st

MR. DAVI D: "Terrorist",

Why don't you carry on?

MR. EDELSON: The fear being

expressed by me was that the Syrians were being

StenoTran



© o0 N o o -~ wWw N P

N N N N N N P B R R R R R R R
ag A W N P O O 00 N oo 0o »dM W N - O

7296

used as a proxy to torture him
MR. DAVID: So my question is: Do
you recall speaking to or calling M. MNee and,

if so, why and the circumstances of that call?

MR. EDELSON: | definitely
remenber the call. John McNee was a friend of
ours. Our sons ski-raced together. | knew

John had been the former Ambassador to Syria and
| thought of all the people who m ght be able
to point me in the right direction as to who

to contact at DFAIT or otherwi se, he would be the

man.
So |l initiated this call. |

called him | gave himsome background of who I

was acting for, that was Maher Arar. |ssues were

di scussed about how did he end up in Syria. Did
he know? Was he getting consul ar visits?

The CBC had done a story on this
issue. | think | have made menti on of that
somewhere in nmy dockets earlier on, that there had
been a number of stories that had gone off about
this issue.

But in any event --

MR. DAVID: |If you |ook at the

docket for the 23rd I think you will see a
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reference to that.

MR. EDELSON: You are right. Kim
Trynacity and Evan Dyer, he was the CBC Radio
side, they were on the story and they were
apparently doing stories now, making inquiries,
what had happened to M. Arar. So we had a brief
di scussi on about that.

' mnot quite sure what the
"interview Syrian Ambassador issue" is about, but
| think we had some di scussion -- M. MNee was
aware that certain nationals, say of Canada or
what ever, who went back to Syria, m ght be
det ai ned for purposes of carrying out their
mlitary service, if it had been deferred, if they
had | eft when they were yout hful and had never
served in the Syrian mlitary. | think he was
advi sing me that maybe this was a reason why he
was bei ng detai ned.

| think the "Interview Syrian
Anmbassador” relates to the story with the CBC,
t hat he was telling people that you could be
deferred fromthe mlitary service in Syria.

"Question: Was he a nenber
of a terrorist organization?"

The last two |ines were ny
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expression of a fear and concern that | had that
Syrians were being used as a proxy to torture
M. Arar in sonme kind of U S. intelligence

i nvesti gation.

The Assistant Deputy M nister
couldn't really comment on that, he really didn't
have much information fromwhat | could determ ne,
but he referred me to -- he was the one who
referred me to Gar Pardy.

MR. DAVID: Okay. We come now to
your time sheet for October 24th in that regard,
and if you could just read?

MR. EDELSON: Yes. That refers
to me -- after the conversation with John McNee,
he had given me Gar Pardy's phone number. He

said, "This is the fellowin charge with dealing

wi th people inmprisoned overseas."” He said, "He
will get on top of this case. G ve hima call."
So | did.

MR. DAVID: So when you expressed
to M. MNee your fears that the Syrians were
bei ng used as a proxy to gather information, to
torture him the reaction from M. MNee was what
at that point?

MR. EDELSON: There really was
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none. He didn't have a reaction at that point
that | recall, but he said, "Look, you know, this
is a serious matter. Here is the man to speak
to", and he referred me to M. Pardy.

MR. DAVI D: What was your thought
based on -- how did you come to this way of
t hinking at this tinme?

MR. EDELSON: | guess the best
way of explaining that would be this: | had had,
in my practice, experience in dealing w th what
was one of the first anti-terrorism
investigations in Canada with a young man who was
t he subject of being placed on the three
anti-terrorismlists: The U N, U'S, and Canadi an
lists, and he had approached and retained us. W
were involved in an application by the U S.
government to try to extradite himto Boston,
Massachusetts, to face charges with a brother who
had been arrested there.

So in that context, we had sonme
previ ous experience and background, you know, in
reference to these national security issues, and
frommy perspective, we had been doing sone
readi ng obvi ously, and doing some background

i nformati on-gat hering and, furthernmre, we becane
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aware -- | think I was aware already. | mean
Syria's reputation, unfortunately, in the world
community was not a good one in terms of this Kkind
of activity.

We had become aware as wel |
that -- | didn't know the name at that point,
"extraordinary rendition,"” which | guess we have
all come to | earn about, but | used the termthat
t hey woul d be used as a proxy because we had al so
heard that there were other individuals, | think
one in Egypt, one in Syria -- or nore -- we had
obvi ously more in Syria because | knew M. Al mal ki
was al so there -- a concern that the U. S.
government m ght be farm ng out interrogations to
foreign regi mes where the procedures during
interrogations that would bind American
aut horities would no | onger bind foreign regime
authorities, including torture.

MR. DAVID: So from what you had
been exposed to through a case that you had
handl ed, you sort of became -- you devel oped an
awar eness that this was a possible scenario then?

MR. EDELSON: Yes.

MR. DAVID: As of when did

t hat become an understandi ng that you had,
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M. Edel son?

MR. EDELSON: Oh, a year prior to
t his.

MR. DAVID: All right.

MR. EDELSON: There was no
suggestion that the other individual had been
tortured, but in our general information-gathering
these were the kind of things we were starting to
hear, that this was going on. This was the kind
of practice that was being adhered to by the
United States.

MR. DAVID: Sinply for the record,
M. Comm ssioner, P-88, which is M. Gar Pardy's
notes, extracts fromhis diaries, there is a
reference to a phone call with John McNee on this
very same date, October 24th, as well as the fact
t hat M. Pardy spoke to M chael Edel son that day.

MR. EDELSON: Yes, he did.

MR. DAVID: And you made an
arrangement for a meeting on October 29th.

MR. EDELSON: That is correct.

MR. DAVID: Thank you.

We go nowto tab 5 of the Edel son
documents. Again, this is just for the record.

It is sinply an e-mail from M. Pardy confirm ng
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t he meeting on October 29th with you.

MR. EDELSON: Ri ght .

MR. DAVID: |If we could go to your
time sheet for October 29th?

MR. EDELSON: Yes. I have that.

MR. DAVID: This entry is sinmply
confirmng that on this date you had a neeting
with M. Pardy. It says:

"Meeting with Gar Pardy,
DFAI T, Clair de Lune?"

MR. EDELSON: That is correct.
That is where we met. It is a restaurant on
Cl arence Street.

MR. DAVID: | have been there a
few times.

MR. EDELSON: Yes.

MR. DAVID: Can you tell us about
t hat neeting, what was di scussed --

MR. EDELSON: That is the first
time | met Gar Pardy face-to-face. W sat down
and we had a di scussion about the case. It was
not only specifically about the case, it was nore
a wi de-rangi ng di scussi on about what was goi ng on,
fromhis perspective, in the world concerning

nati onal security investigations.
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Our m nds then turned to the very
subject of M. Arar's situation, and we di scussed
a number of issues relating to M. Arar and what
could be done to expedite his release and return
t o Canada.

One of the issues that was
di scussed was a letter being obtained fromthe
RCMP t hat woul d set out certain particulars which
| would then turn over to DFAIT in an effort to
utilize that through the di plomatic channels to
hasten his rel ease.

MR. DAVID: Do you recall whose
initiative it was to raise the issue of the letter
as a possibility?

MR. EDELSON: My recollection was
the possibility of a letter came from Gar Pardy,
but that the details or the contents of what m ght
be in the letter were -- | was sort of making
suggestions to himof three or four things that --
| said, "What about this? What about this? Wbuld
this be hel pful?" And he said, "Yes, yes, if you
could get that, that would be great.” That is how
| think the discussion unfolded generally.

MR. DAVID: Was it ever

contenmpl ated that this be a DFAIT initiative
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rat her than a M chael Edelson initiative, to wite
to the RCMP, seeking this assistance?

MR. EDELSON: No, it was al ways --
during our discussion on the 29th, it was me who
was going to be writing. Gar Pardy never
menti oned he would be writing.

MR. DAVID: All right. W go
now to tab 1 of your documents. | want to refer,
this is not something that you are necessarily
famliar with but it brings out the chain of
events that follow your meeting with Gar Pardy on
Oct ober 29t h.

This is an entry in the personal
notes of a menber of the RCMP A- OCANADA force on
t he 30th of October, and it says the follow ng:

"l received a call from Ann
Al der. She advised me that
she had received a call from
M ke Edel son. He had advi sed
Ann that he had met with
Director General - Gar Pardy
of DFAIT concerning Arar."

If we just nove on a bit to the
| ast four sentences of that page. It says:

"Pardy wanted a letter from
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ei ther DOJ or the RCMP
advising that Arar is a
person of interest to the
RCMP. "
Do you recall the discussion about
DOJ as being the possible issuer of this letter?
MR. EDELSON: Well, DQOJ only in
t he sense of Ann Al der, perhaps, you know, writing
the letter, or someone acting on her behalf
writing the letter.
MR. DAVID: The notes go on
to say:
"This letter could facilitate
the rel ease of Arar to
Canada. Edel son indicated
that if that was the case he
could facilitate an interview
bet ween Arar and the RCMP."
Do you recall sort of linking the
i ssuance of the letter by the RCMP and
col | aboration by your client?
MR. EDELSON: No, they weren't
i nked per se, but obviously they had wanted to
speak to Maher Arar and | had indicated to them

during the meeting that, you know, you are |ikely
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not going to get to interview himunless he is
here, so let's get a letter done here.

Quite frankly, my focus -- |
really wanted the letter from| aw enforcenment.
From my perspective, that would be a nore powerful
document than com ng from any other source. In
ot her words, our national investigative agency
writing a letter saying the follow ng. That
| etter then being handed to DFAIT, ny
under st andi ng that, through diplomatic channels,
that letter would go over to the Syrians, and they
woul d see that he was not wanted here for any
crimnal activity and they woul d, hopefully, take
that into account in their determ nation to send
hi m back here.

But | do recall a discussion of,
when he got back, we would try and arrange for
that interview that we had di scussed way back.

MR. DAVI D: Now, going way back
and essentially going back to January of 2002, it
was the position of your client that, yes, he
woul d accept to be interviewed by the RCWMP?

MR. EDELSON: Yes.

MR. DAVID: There were conditions

t hat you had reconmended to your client.
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MR. EDELSON: ©Oh, yes.

MR. DAVID: But it was clear from
day one that M. Arar accepted to neet the RCMP?

MR. EDELSON: Yes, and he said --
when | told himthe reason for the conditions and
why | felt that they were necessary, he said, "I
will take your advice on that." That is what you
want clients to do, is to follow your advice, and
he di d.

MR. DAVID: | just want to make it
clear for the record, M. Edelson, was that the
position of your client, M. Arar, until the end
of your mandate, that he was accepting to meet the
RCMP on certain conditions?

MR. EDELSON: Well, the end of ny
mandate, | think, was m d October 2003, and he had
just come back.

MR. DAVI D: Ri ght .

MR. EDELSON: And at that point,
we did not discuss that. | felt ny mandate, if
you want to call it a mandate as such, it sort of
ended when he got back to Canada and | was
recommendi ng to himat that point that he seek
civil counsel and other counsel to pursue certain

concerns he had based on what he told me when |
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met with him
MR. DAVID: Okay. Com ng back to

the notes of the RCMP officer on page 2, he says:
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"l advised Ann | woul d speak
with ... and discuss the

matt er.

- 1 spoke with (this person)
and he indicated that it
woul d be totally

i nappropriate for us to write
any letter or attenpt to get
Arar out of custody when it
was the Ameri cans who had him

det ai ned. "

MR. EDELSON: Yes.
VR. DAVI D:

"l called Ann back and
repeated this concern.

- |1 called Richard Roy and he
advi sed me that he woul d | ook
into the matter concerning
Pardy and call nme back. |
told himof the

i nappropri ateness of the

request and that | would not

StenoTran



© o0 N o o -~ wWw N P

N N N N N N P B R R R R R R R
ag A W N P O O 00 N oo 0o »d W N -, O

7309

respond to DFAIT or Edel son
by phone, that they must
document their request.

- | called Ann Al der back and
advi sed her to have Edel son
put any request on paper and
we woul d deal with same."”

MR. EDELSON: Yes.

MR. DAVID: Okay. Let's nowgo to
your time sheets for the next date, October 31st.

| f you could just tell us what
t hat i s about.

MR. EDELSON: This tinme sheet --
obvi ously unbeknownst to me because | have never
seen these notes before -- does, in fact,
correspond to Ann Alder telling me --

MR. DAVI D: When you say you
haven't seen these notes, you were referring to
the tab 1.

MR. EDELSON: That is right.

MR. DAVID: Okay.

MR. EDELSON: This docket is a
very brief reference to nme having drafted a letter
on Oct ober 31, 2002 to Ann Al der setting out ny

request and what | wanted in the letter, that Gar
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Pardy and | had discussed at Clair de Lune.

MR. DAVID: Essentially you have
certain notes there, you have four entries: "Key,
not suspect?"

MR. EDELSON: Yes. |If we go over
t he page, October 31, 2002. | have a tel ephone
call with Ann Alder initially on that date.

MR. DAVI D: Ri ght .

MR. EDELSON: | was just jotting
down the things that | discussed with her that I
would like to see in the letter.

MR. DAVID: This had been
di scussed with Gar Pardy before?

MR. EDELSON: |'m not sure every
one of them had been di scussed, but certainly in
substance nmost of these were the things | was
suggesting to Gar Pardy that DFAIT would find
hel pful in expediting the release of M. Arar.

One was that -- and | felt was the
key -- if | could get the RCMP to concede in
writing that he was not a suspect, using it in the
termthat | understand as a crimnal |awyer, that
he was not a suspect in a terrorist investigation,
t hat he was not wanted in Canada, in other words,

there were no outstanding warrants for his arrest;
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t hat he had no crimnal record, so they would run
a CPIC run and Canadi an Police I nformation
Comput er run, and they would determ ne whet her he
had a record, maybe they woul d include that.

This | ast coment is just sort of
a summary of the above, namely, that he is a solid
citizen, in other words, and we woul d get that
letter. She said, you know, that is something you
are going to have to put in writing.

So this docket comes before
t he docket that is chronologically before it.
I n other words, the |letter docket should
actually have been listed after this, because
this is the phone call that preceded the writing
of the letter.

MR. DAVID: Okay.

MR. EDELSON: Okay?

MR. DAVID: So the docket sinmply
i ndi cates, "Letter to Ann Al der."

MR. EDELSON: That's right. That
was the letter that then put in witing --

MR. DAVID: We will come --

MR. EDELSON: -- at her request,
what we had di scussed on the tel ephone.

MR. DAVI D: W will review
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that letter.

Simply for the record,
M. Comm ssioner, again |'mreferring to
M. Pardy's notes. It is not necessary to go to
them but he indicates on page 10 of P-88 that
M. Edel son, after speaking to the prosecutor,
cal l ed Gar Pardy.

MR. EDELSON: Yes.

MR. DAVID: | bring you nowto
tab 6 of the Edel son docunments. This is M. Pardy
sending an e-mail to Monia Mazigh, referring to
the attempts by M. Edelson to get a letter from
t he RCVP.

It is the fourth paragraph, and
it says:

"M chael Edel son and | have
been tal king and we are
hoping to get a letter from

t he police denonstrating that
there is no police interest
in Maher. If we get the
letter then we will use it
both in Syria and in the
United States. Take good

care, Gar."
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MR. EDELSON: If I may, M. David,
the reference to the United States rem nds ne of
part of the discussion we had had at Clair de
Lune. | had asked M. Pardy at Clair de Lune,
"Are you getting or are you not getting
information fromthe United States, one of our
nei ghbours and partners, as to why M. Arar was
sei zed and why he was sent over" -- | think | may
have even heard by this point that there was a
Jordan elenment to his deportation.

We wer e discussing this during our
meeting and | remember -- and this really stood
out in my m nd because of the term he used, he
said, "In all the years | have been doing this, |
can't remenmber being stonewalled like this by the
Americans. We are not getting any information
about M. Arar out of the U S."

| think in part that puts
into context the reason why he wanted the letter.
| thought initially just to send to Syria, but I
see here as well he may well have contenpl at ed
using it with the U. S., to try and, | guess,
maybe crowbar sonme information out of them at
this point.

MR. DAVID: Okay. Thank you.
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MR. EDELSON: [|'mjust specul ating
on the latter point.
MR. DAVID: | bring you now
to P-83.
MR. EDELSON: Do | have that?
MR. DAVID: No, not yet. You will
shortly be given P-83.
MR. EDELSON: Yes. Thank you.
MR. DAVID: |If you could go to
tab 1, M. Edel son?
MR. EDELSON: Yes.
MR. DAVID: Tab 1, and go to
pages 228 and 229.
MR. EDELSON: | have it.
MR. DAVID: 1Is this your letter to
Ann Al der ?
MR. EDELSON: It is.
MR. DAVID: It sets out the four
pi eces of information that you are seeking?
MR. EDELSON: It does.
MR. DAVI D:
"(1) The RCMP made no request
to have M. Arar deported to
Jordan or Syria"?

MR. EDELSON: Yes.
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MR. DAVI D:

"(2) M. Arar does not have a
crimnal record.

(3) M. Arar is not wanted in
Canada nor is there a warrant
for his arrest.

(4) M. Arar is not a suspect
with respect to any
terrorist-related crime"?

MR. EDELSON: Yes.

MR. DAVID: So we go now to the
two e-mails | would like to file from M. Pardy
for November 1st. This is sinmply for the
chronol ogy.

M. Pardy, in these two e-mails is
sending to you extracts of U S. legislation that
can possibly explain howthe U S. justified their
actions vis-a-vis the deportation of M. Arar?

MR. EDELSON: This was part of the
Clair de Lune neeting. | had said to M. Pardy,
"you are going to have to assist me here because |
am not aware of any legislation in Canada or the
U.S. that would permt this deportation," "How
was this legal", was the question. And he said,

"I"mgoing to | ook at that."
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| just see his note here.

"As nmentioned on Wednesday
evening..."

This was the meeting at Clair
de Lune, so it was part of our discussion as how
did the Americans rationalize doing this to Maher
Ar ar ?

You will see as well that in the
| ast paragraph of my letter at tab 1, | mention
that M. Pardy was | eaving for Beruit, and | see
that is the reference he makes in his e-mail, and
| incorporated that information which he had given
me verbally at the neeting at Clair de Lune into
my letter, that he was going to be away on
busi ness in Beruit.

MR. DAVID: Thank you for that.
The next docunent

THE COWM SSI ONER: This will be
P-149 then?

MR. DAVID: |'msorry. P-149,
yes.

EXH BI' T NO. P-149: Two
e-mails from Gar Pardy dated
November 1, 2002

MR. DAVID: |If you could go
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to tab 10 of the Edel son documents, and go to
page 4.
This is for the record,
M . Edel son. You don't have personal know edge of
this document. It is sinply in the chain of
events that surround your request to the RCMP, and
| bring you to the I ast two paragraphs.
This is being signed by
M. Cabana. |'mon page 4 of tab 10. So
M. Cabana is witing to the officer in charge of
"A" Division Crim nal Operations, which was
M . Antoi ne Couture?
MR. EDELSON: Yes, | have it.
MR. DAVID: The |last two
par agraphs, | will just read for the record:
"While at this juncture our
project is aloof to
M. Arar's status, the
suggesti ons and coments of
M. Pardy are highly
problematic in that they seek
to shift the responsibility
for M. Arar's future status
squarely on the RCWVP. |
bel i eve DFAIT has to be
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sensitized on the possible
i mpact these types of

di scussi ons can have on an
ongoi ng i nvestigation.

We will be preparing a
response to M. Edelson's
request in the com ng days.
Whil e we had no role to play
in M. Arar's initial
detenti on and subsequent
deportation fromthe United
States, we are not in a
position at this tinme to
categorically determ ne
M. Arar's role. To be asked
to do so at this stage is
unr easonabl e. "

We go to your time sheets for
an entry on November 4th, please.

MR. EDELSON: Yes. This is an
update by way of tel ephone call to Monia Mazi gh as
to where things stood at that point, that the
| etter had been written, we were awaiting a
response, and a tel ephone call by way of followup

to Ann Al der.
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At this stage | believe | was

simply wondering: Where is nmy letter?

MR. DAVID: W go to, again,

tab 10, and if you could go to page 6. This is a

follow-up to M. Cabana's meno to his superior,

M. Couture. M. Couture and now going to

headquarters on the matter, to M. Proul x, and

says the follow ng --
it is five days after

| Dbri

and this is Novenber 6th, so
M. Cabana's meno to him

ng you to the | ast two

par agraphs, halfway down the second one, it says:

"DFAIT must be sensitized to
t he possi ble inpact such
suggesti ons may have
consi deri ng ongoi ng
i nvestigations to which ARAR
may be associated. Project
A- OCanada i nvestigators are
not in a position to provide
any conment with respect to
t he status or role of
M. ARAR in connection to the
i nvestigation.

As this matter inpacts on

the rel ationship and
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responsibilities of the RCMP
and DFAIT, | believe

di scussi ons between our
agenci es should be initiated
by your office, in order to
clarify the current situation
and coordi nate appropriate
procedures for dealing with
such matters."

This again is going to
headquarters, to Assistant Conm ssioner Richard
Proul x, who is the Director of the CID Division.

We then go to P-83, and if you
could go to tab 1. This is this binder here that
you just had a few nonents ago. Again this is

just to set out the chain of events concerning the

letter.
| bring you to pages 202 and 203.
MR. EDELSON: Yes.
MR. DAVID: 1t is simply a note --
in fact I will just refer to page 203, a note at

the bottom it says:
"A response to M chae
Edel son's letter will be

prepared by O C, Project
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A- OCANADA, officer in
charge."

That is M. Cabana.

"Furthernore a memor andum
with a copy of M. Edelson's

| etter was forwarded to HQ
ClI D t hrough channel outlining
the action of DFAIT."

We then go to your tinme
sheets, and if you could go for the entry on
November 14t h.

MR. EDELSON: Yes.

MR. DAVID: It refers to a
conversation that you have with Gar Pardy.

MR. EDELSON: Yes.

MR. DAVID: |If you could just read
out those notes and give us the context of this
conversation?

MR. EDELSON: | think I'"m]l ooking
at the wrong Novenber 14th --

MR. DAVID: There are two pages.

MR. EDELSON: The | onger one.

Yes, yes. | have got it.
Yes, this was a conversati on by

tel ephone with Gar Pardy. He advised me that
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Moni a Mazi gh was going to arrive, as | understood
it, within about two hours, into Montreal. She
had travell ed through the assistance of the
embassy in Paris, France, and she had cl eared
Pari s okay.

This reference, M. Conm ssioner,
goes back to information she had given me, or that
| had received earlier, that when M. Arar had
left that he had a suitcase and in the suitcase
was a passport or travel docunments belonging to
one of his children, which | think either had
expired or was about to expire. He was going to
renew t hat document and then return, | think, with
t he docunment, which would have facilitated the
travel of that particular child.

So M. Pardy -- | had asked the
question, "What travel documents were they using?"
And he said, "This has been arranged through our
Enbassy. They have cl eared through Paris. They
are okay. They will be driving from Montreal to
Ottawa tonight."

Now, the next reference is
di sconnected fromthe previous one. He is saying,
"We will be in Tuesday." This is a consular visit

to see Maher again. He told me that the previous
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visit made it apparent to menbers, | guess, of the
consul ar section at DFAIT, that his inprisonment
was taking its toll, that they had been advi sed
that the interrogations of M. Arar and three
others in custody in Syria had been conpl et ed.

MR. DAVI D: Was your understandi ng
t hat the three others were Canadi ans?

MR. EDELSON: Well, | knew at
| east one was.

MR. DAVID: Okay.

MR. EDELSON: Quite frankly, |
didn't know whet her the others were.

MR. DAVID: Okay.

MR. EDELSON: But | assumed if
M. Pardy was telling me about it, he would only
be involved if they were Canadi ans.

He said that M. Arar's
interrogati on had al so been conpleted at this
poi nt, and now the Syrians, what they would do is
t hey woul d go out and they would conpare
everyone's interrogation for external
i nconsi stency or consistency. Then they would
go out and do sonme kind of investigation, | had
no i dea what it was, to verify whether what they

were being told by the people being interrogated
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was true.

MR. DAVID: So essentially seeking
corroboration for the contents of the statements?

MR. EDELSON: Presumably.

Next, the subject turned to
guestions as to whether or not he had been abused
or tortured, by me. M. Pardy indicated that in
the consular visits they did not see evidence of
what woul d have been physical abuse, but you wil
see above, where | said, "taking its toll,k"
obviously it was having sonme visible inpact, |
assume perhaps nentally or emotionally on
M. Arar.

| had asked the question, "What
about soft tissue injuries”, in other words
injuries that they could hide, that you couldn't
see visibly, because | knew that one of the
favourite nmodes of torture in the M ddl e East was
to whip the soles of the feet. That is obviously
not somet hi ng you would readily see.

He said that "Our information is
t hat his demeanour is good", but then he went on
to say, "We cannot expect that he will be
returning any time soon," that is to Canada. He

said that M nister Graham was going to raise the
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Arar issue with Colin Powell today. | can't
remenber the day that the Secretary of State was
in Canada, or in Ottawa, but it was about this
time, as | recall.

MR. DAVI D: It is an accurate date

3

EDELSON: Okay.

3

DAVID: So it was on
November 14t h.
MR. EDELSON: Okay.
MR. DAVID: Now, you raised the
i ssue of torture, essentially, with M. Pardy?
MR. EDELSON: Not the first
time, yes.
MR. DAVID: Not the first time?
MR. EDELSON: Ri ght .
MR. DAVID: When did you first
rai se the i ssue? How was it discussed? Was
M. Pardy concerned about possible physical or
ment al or enotional abuse? Was he concerned with
the issue of torture? Was he alive to that issue
with regard to M. Arar?
MR. EDELSON: All right. Let nme
just break down your question and answer it.
When was it di scussed? You wil

recall that | had raised the issue with John M Nee
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in my telephone conversation, which he had noted,
and that was October 24th.

|'"mquite certain that one of the
i ssues we woul d have di scussed was my concern or
fear that M. Arar m ght be the subject of torture
in Syria when we met at Clair de Lune on the 29th
of October, and he was very nmuch alive to that
issue. He knew that -- he articul ated the view
that these were certainly possibilities for
det ai nees in countries such as Syri a.

MR. DAVID: So it goes back to
essentially your first neeting, the very first
meeting you have with Gar Pardy on October 29th?

MR. EDELSON: Yes, ny first
di scussion with DFAIT, with the Assistant Deputy
M ni ster, John McNee, and then sonme further brief
di scussions with Gar Pardy about that.

Really my focus with Gar Pardy
was: How do we get this guy out of there? |'m
concerned that he may be being tortured. | have
expressed that, you know, to the Deputy M nister.
What can we do?

That gave rise to the letter and
t he ot her discussions that we had.

MR. DAVID: We go to Novenber 16th
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now, and if you could go to tab 10 of your
documents and go to page 7. This is the response
t hat M. Cabana provides to you. It is dated
November 16t h.

| would like to file at this
moment anot her version of this letter, which is
the version you received, M. Edel son.

MR. EDELSON: All right.

MR. DAVID: So that would be

Exhibit..."?
THE COVM SSI ONER: P- 150.
EXHI BI' T NO. P-150: Letter
fromM Cabana to M Edel son
dat ed November 16, 2002
MR. EDELSON: Yes, that is the
letter.
MR. DAVID: So M. Cabana says to
you in a letter dated November 16th -- | see at

the bottomit says, "Received Novenber 27, 2002."
MR. EDELSON: Yes. Just to
clarify, we have a | ong-standing practice in our
office that we date stamp all incomng material --
this started with Stinchcombe -- so that we woul d
know exactly when di scl osure was made to us, and

we just do this with all of our incom ng
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docunment ati on.
So notwi thstanding the date is
November 16th, we actually got the docunment on the
27th in our office.
MR. DAVID: And M. Cabana is
telling you the foll ow ng:
"While | synpathise with the
present situation of
M. Arar's famly and your
plight in securing his
rel ease and return to Canada,
| amnot in a position to
acqui esce to your request at
this time. As you can
under stand, the RCWMP, as a
matter of course, does not
involve itself in subjects of
foreign policies.
Furthermore, it would be
i mproper for me to conment on
M. Arar's present situation
relative to our ongoing
i nvestigation.
At this juncture, | can

only confirmthat the RCMP
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did not play any role
relative to M. Arar's
present situation. The RCMP
was only advi sed of
M. Arar's transfer to Syria
after the fact. | can also
confirmthat M. Arar does
not have a crimnal record in
Canada.
| apol ogi ze for not being
able to be of nmore assistance
and recommend that you pursue
di pl omati c channels through
t he Department of Foreign
Af fairs and I nternational
Trade who are responsible to
provi de support to Canadi ans
incarcerated abroad."
My question to you, M. Edel son:
Upon receipt of this letter on Novenber 27th, what
IS your reaction?
MR. EDELSON: Total frustration.
| got a quarter of a loaf, as it were, in terns
of what mnmy requests were. | think Inspector

Cabana pretty accurately encapsul ates it when he
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refers to it as my plight in attenpting to secure
his rel ease. You know, we are constantly bunping
up agai nst roadbl ocks, lack of information, and I
was al so concerned about the letter and the way it
was wor ded.

MR. DAVID: Do you pursue the
matter? Did you follow up? Do you discuss the
matter with Gar? Do you --

MR. EDELSON: Well, the letter was
sent to Gar Pardy. | said -- 1 think in a
t el ephone call or whatever, but there was a
conversation with Gar Pardy. The letter was sent
over, and the purpose of that being to say, "Look,
here is the letter. W finally got it. It is not
entirely what we were asking for, but perhaps you
can make some use of it."

As | understood it, he said he
woul d attenpt to do that. He would take the
letter and sort of make a run for it and try and
utilize the letter to assist in the rel ease.

The letter's receipt incidentally,
on the 27th, also notivated nme calling up Ann
Al der and the RCVMP to try and set up anot her
meeti ng, because | wanted to follow up on

this i mmediately and see if | could get nore
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information fromthemthan was disclosed in
the letter.

MR. DAVID: So before we get
to that, | bring you to your time sheets on
Novenmber 18t h.

MR. EDELSON: Yes.

MR. DAVID: |If you could just read
t hose out and tell us what they are about.

MR. EDELSON: November the 18t h.

This is, first of all, a telephone
conversation, a very brief one, with Monia Mazigh.
She was, of course -- she knew that we were

attenpting to get the letter because of the e-mail

fromGar Pardy. | had also told her we were
attenpting to get the letter. | was telling her
at this point I don't have it yet. | would have

told Gar Pardy the same thing the same day.

Then it goes on to relate to sonme
further discussions with Gar Pardy about: DFAIT
has not been shown, the symbol "anything," yet.

| was raising concerns as to
whet her or not there was an FBI invol venent.

So it says "FBlI issues.”™ Was the detention of
Maher Arar the result of a nod -- that is the

word there -- given by the RCMP? He al so
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indicated to me that they had seen himl ast
Tuesday -- | take it the consular visits were on
Tuesdays, for the nost part, because | keep seeing
this day com ng up

Al so, that is "A. Alder," Ann
Al der, "RCMP have not hing."

So this is November the 18th. The
di scussion with Gar Pardy. The ori ginal
di scussi on was whet her we had the letter yet and
it segued off into sonme other topic.

MR. DAVID: Okay. And the fact of
the nod by the RCMP, this is M. Pardy giving you
hi s possi bl e appreciation of what?

MR. EDELSON: |'m not sure it was
M. Pardy giving it to me or me asking himwhether
he had a sense of whether this detention was --
maybe "approved” is too strong a word, but whether
they turned a blind eye to his detention and his
deportation.

MR. DAVID: Okay. We come back to
P- 143, which is your personal notes, M. Edel son.
We are going to now review your notes about the
conversation that you have with Monia Mazi gh.

These i s your manuscript notes

that we filed at the very begi nning.
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MR. EDELSON: Right, yes. Thank
you. Let me find that again. Yes.

MR. DAVID: You explain at the
begi nning that the red part was the part that
concerned your conversation with Monia Mazigh on
Novenmber the 18th?

MR. EDELSON: That is correct.

MR. DAVID: |If you could just read
your notes in regard to that conversation?

MR. EDELSON: There is a redacted
portion to the left of that. |1t sinply indicates
t hat on Novenber 18th, 2002 Moni a Mazigh called
me. | had asked her how she was doi ng and how she
was surviving financially. At this point | think
the reference to being "on savings" relates to how
she was getting by at that point in tine.

Then there is a reference to her
relating to me that she had been in Tunisia since
June of 2002, that her -- | think it is baby son's
passport was wi th Maher when he had left. | think
this goes back to the issue of the travel
documents shortly expiring and he was goi ng back
to renew the documents. That Maher was pl anni ng
to come back on the 31st of October. He had |eft

on the 25th of Septenmber. That when she returned,
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t hat the Embassy had issued travel documents for
her son. And in order to | eave the country she
needed authority fromthe Tuni sian government and
t he authorities there.

She said that there had been sonme
problens in Tunisia, where M. Arar had been
approached by, | think, some governnment officials,
and she -- in this case, where it says "client,"”
you can read, unless | say otherwi se, that it is
Ms Mazi gh speaking. She wasn't nmy client per se,
but | was just using the short form

She was brought into an office,
she said, for an interview with the Departnment of
| nterior Security, which was a division that also
i ssued passports and travel docunents. She said
she was taken to an office and they questioned her
regarding the | ocation of Maher Arar. She had
told them "He is not here,"” and she said it was
sort of odd because they also indicated that they
al ready knew he was in Syria. And they asked her,
"Does your husband know sonmeone by the nanme of
Al mal ki ?" And her answer was, "You will have to
ask my husband. "

They gave her the name of an

i ndi vidual, whose name is in my original notes.
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I n other words, she gave me the nanme. It wasn't a
case where she didn't know t he name. She gave ne
the first and | ast names of that individual.

She told me that Maher had been
trying to |l ook for conmpanies to expand net work
busi ness -- or to network and expand busi ness.
Someone had given himthe name of this particular
person, who is redacted here, and | think he had
given himhis business card, that is, Maher had
been given this M. X his business card. Hi s nane
was someone who Moni a understood had come up on
some formof w retap, and he may have been the
person that either Maher had phoned to expand
busi ness opportunities or had phoned him

So I think she was surm sing
that the reason that this name was being put to
her by the authorities in Tunisia were that there
had been a wiretap of this individual, M. X, and
t hat Maher's name had come up on the wiretap or
some phone call.

She said, "I saw a business card
for Maher in the file of the Tunisian official."
She said the file was there on the desk and she
| ooked down and she saw in the file his -- she

qui ckly recogni zed her husband's business card as
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being in the file. She thought -- you know, I
woul d have asked her, "Where do you think they got
t hat?" And she said she thought they got it from
M. X, who Maher had originally given it to expand
hi s busi ness interests.

She told me that wiretaps, in
ot her words what we woul d consider to be illegal
wi retaps, were very common in Tunisia, that many
peopl e considered their phones to be tapped.

Then she told me somet hing that
was quite curious, and that is that her mother had
found a message in Ottawa asking Maher, who now is
in detention in Syria, to come pick up his luggage
from Dorval, where it was, | guess, in the
American Airlines |ost |luggage department. This
was Thursday, December 13th, where they were being
advi sed they now have his luggage, and she was
interested in getting the |luggage because it had
the child' s travel documents, the passport and
birth certificates, inside of it.

On her way back from Tuni sia she
said that she was searched for an hour and a half,
her money was counted, her credit cards --

MR. DAVID: This is at the

Canadi an Custons?
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MR. EDELSON: | believe that is
what she is saying, yes.

That her noney was counted, her
credit card information was taken, her Tuni sian
passport was exam ned, and she had a notebook of
recei pts which they also exam ned carefully. That
was done at Dorval. That is clarified in that
line. Dorval is where the search was done.

She al so said that DFAIT had met
her in Paris. Everything was okay going through
Paris, the problemwas com ng into the country.
That rel ates back to Gar Pardy's coment to ne
t hat she was assisted by the consulate in Paris,
nmovi ng t hrough France.

So that is the red notations on
the front and back of my original notes.

MR. DAVID: Okay. The next
day, November 19th, | would like to -- I"msorry.
November 21st. Not the next day, but
November 21st. |If you could go to your time
sheets.

MR. EDELSON: Yes.

MR. DAVID: This has to do with a
t el ephone conversation you are having with Gar

concerning the letter fromthe RCMP. You stil
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hadn't received it and | guess this is just you
following up on the issue?

MR. EDELSON: Yes. The letter
wasn't in hand as of yet and so we had a
conversation on the 21st.

' m | ooking at the one that has
t he 20t h bl acked out and the 21st circl ed?

MR. DAVID: That is correct.

MR. EDELSON: Right. Again, there
had been a consul ar meeting and they did not see
any changes in reference to M. Arar.

MR. DAVID: 1s that "changes" or
"charges"?

MR. EDELSON: You are right. |1
beg your pardon. "Charges".

He had asked me, "Have you seen
any charges versus him against him yet?" And ny
answer was, "No."

MR. CAVALLUZZO: Meaning from
Canadi an aut horities.

MR. EDELSON: Ri ght . It may have
actually even included the Syrian. W may have
had one of these exchanges like, "Is there
anything going on in Syria? Have they charged him

t here?" He would have said, "No." And he may
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have asked me, "Is there anything going on in
Canada? Have you heard about any charges here?"
| would have said, "No, nothing. I'mwaiting for
the letter to confirmthat."

MR. DAVID: Okay. Moving nowto
t he next day, your docket for November 22nd.

MR. EDELSON: Yes.

MR. DAVID: |If you could just go
t hrough those notes? It is a telephone call again
wi th Gar Pardy.

MR. EDELSON: Yes, there was a
t el ephone call with M. Pardy.

There was an indication of
| ow-1 evel interest. Quite frankly, I'"mnot quite
sure what that note is all about.

MR. DAVI D: It says, "Low
| evel "...?

MR. EDELSON:

"... interest associations.
Did no foll owup".

That is what it actually says.
But | can't remenber exactly what the details are
of that discussion.

Then after that there is a brief

di scussion with Monia Mazigh. I'mtelling her
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that I'mgoing to be meeting with the RCMP on the
foll owi ng Monday.

MR. DAVID: That would have been
Novenmber 25t h.

MR. EDELSON: | believe.

MR. DAVID: In point of fact we

will see that the nmeeting occurred on the 28th.
MR. EDELSON: Yes. I think it had
to be changed for one reason or another, | can't

remenmber whether | was unavail abl e because | was
in court or someone from A- OCANADA was
unavai |l abl e.

MR. DAVID: We can then go to your
charge sheet for the 25th of November.

MR. EDELSON: Right. This is a
conversation again with Monia Mazigh. She told
me that she was in financial difficulty and she
had applied for financial assistance at that point
in time.

MR. DAVID: All right. Then we
can go to your charge sheet for Novenber 26th.

MR. EDELSON: That was a
voice mail either to or fromAnn Alder. This is
all about the letter. |[|I'mjust wondering: Were

is it?
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MR. DAVID: Trying to follow up.

MR. EDELSON: Ri ght .

MR. DAVID: Then we have, on the
27t h, your reception of M. Cabana's letter?

MR. EDELSON: Ri ght .

MR. DAVID: | bring you nowto
November 28t h, which is your second meeting with
menmber s of A- OCANADA.

MR. EDELSON: Yes.

MR. DAVID: |If you could just
first turn to your time sheet for that day --

MR. EDELSON: Yes.

MR. DAVID: -- and read us
the entry?

MR. EDELSON: This was about a
one- hour meeting. |t was again at RCMP
headquarters. The officers who were present at
t hat neeting were Call aghan, Cabana, Corcoran.

| believe Ms Alder was there, but
| can't recall.

MR. DAVID: Well, it says, "and
Ann Al der.™

MR. EDELSON: Yes, it does. So |
t hi nk she was there.

This was a neeting -- | have now
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received the letter, of course, the day before.
MR. DAVI D: Ri ght .
MR. EDELSON: | am now
pursuing with themsome further questions as to
M. Arar's status.

MR. DAVID: Okay. Maybe before

you di scuss the details of that meeting, if you go

to tab 7, page 1, for an entry in regards to that
meeting, and it says:
"09:00 ... I met with Ann
Al der, M ke Cabana and
defence counsel, M ke
Edel son. "
MR. EDELSON: Sorry. \What page?
MR. DAVID: |1'msorry. Tab 7,
page 1. First page.
MR. EDELSON: Yes, | have that.
MR. DAVI D:
"We di scussed Maher Arar and
his custody. W discussed
information fromthe ... his
arrest in New York and our
knowl edge of his status in
Syria."

We can also go to P-83 and go to
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tab 1 of P-83 and go to page 210.

MR. EDELSON: Yes?

MR. DAVID: It is ny fina
reference for that neeting. It is about
two-thirds of the way down:

"Had meeting with Maher
Arar's |l awyer. Groundwor k
was set. The wife will not
go to the press.”

MR. EDELSON: Yes.

MR. DAVID: So if you could
tell us what was discussed at this nmeeting,

M. Edel son?

MR. EDELSON: Well, obviously one
of the things that was di scussed was whet her or
not it was in M. Arar's interests that his wife
promul gate information to the press, one of those
t hi ngs being the letter that we had just received,
whet her, for exanple, that would simly go, as |
recollect it, directly to Gar Pardy for use
t hrough di pl omatic channels or whether she woul d
try and get out there and get press coverage to
assist himin being rel eased.

So that was one issue.

It was certainly a view
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expressed by the RCMP at that time that it
probably was better if the press route was not
pursued at that particul ar stage.

We woul d have had a di scussion as
wel | during that period of time about the
detention of M. Arar, whether or not, | believe,
t he RCMP had had access to him In other words,

t hey had indicated an interest in interviewing him
on a number of occasions. "Did you go and
actually have access to hinm?" And they indicated
no, that they would like to interview him but

were not able to obtain access to himfor an
interviewin Syria.

| can't recall whether it was at
this meeting or a later neeting, | believe in
Decenmber, where there was al so di scussion about
CSI' S having gone to Syria and having obtained sonme
formof statement -- | don't know whether it was
the interrogation statement or some transcript of
M. Arar's interviewin Syria.

My best recollection of it is that
the RCMP, at that stage at | east, had not been
given access to that interrogation, and that part
was di scussed at that point.

| believe that --
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MR. DAVID: Indicating that they
were interested in obtaining the fruits?

MR. EDELSON: Well, indicating
t hat they wanted to see it.

| remenmber saying, "Wat use would
the statement be anyway if he was tortured? How
credible, reliable, would that statement be if
this man was tortured in order to get a statement
fromhimin Syria?" | was generally fairly
di sm ssive about anything that they had obtained
fromhimin Syria as being reliable at that point.

MR. DAVID: They indicated to you
that they wished to go to Syria, the RCMP did?

MR. EDELSON: | think they
i ndi cated that they had a desire to speak to him
and if they could be given to access, they were, |
t hi nk, prepared to go. | knew that they -- |
don't know if | can mention this or not -- but
was told that they --

THE COMM SSI ONER: Just a second.
|'s there some doubt?

MR. EDELSON: Il will be
very careful.

THE COMM SSI ONER: Do you know
what it is, M. David?
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MR. DAVID: No, | don't think he
knows what it is.

MS EDWARDH: Nobody knows.

MR. EDELSON: No one knows yet.

THE COWMM SSI ONER: Why don't you
wal k over towards the thing there and tel
M. David if there is some concern?

MR. EDELSON: It's a sidebar

THE COWMM SSI ONER: A si debar, yes.

MR. DAVID: Confession is a
cat holic concept.

--- Laughter / Rires
--- Pause

MR. DAVID: | need further
consultation with M. Fothergill. If you can come
t he confessional, M. Fothergill?

--- Laughter / Rires

MR. EDELSON: M. Comm ssioner, if
| can just make a point here that is also of sone
concern to ne.

This di scussion that we had was
anot her one of these discussions where we were
sort of taking each other into our confidences and
sayi ng, "Look, you know, | knew --" | see they

made notes. But | said, "I'"mnot going to make
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any notes. |I'mtreating this more or |ess as an
off-the-record discussion. | amtrying to get
information to assist this man in his release from
any possi bl e source.

THE COWM SSI ONER: Okay. We will
address that point in a m nute.

--- Pause

MS EDWARDH: M. Conm ssi oner,
bef ore any representations are made, M. Edel son
represents M. Arar and is in a meeting with
Government of Canada enpl oyees, or RCMP officials
or officers. If this is a matter relating to
anot her client, of course M. Arar has no
i nterest.

THE COWMM SSI ONER: 1" m concerned
about that.

MS EDWARDH: If in fact it is not
related to another client but is related to
M. Arar, rather than everybody el se know, |
shoul d know first.

So with the greatest of respect,
subject to that | would Iike to have the
informati on. There may be a concern --

THE COWMM SSI ONER: Let me raise

anot her issue, and perhaps we need to break.
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M. Edel son has raised the point
that this neeting and the earlier nmeeting and
per haps subsequent meetings were conducted by him
on the basis of whether an express or inplied
under st andi ng, correct me if I'mwong, that these
woul d be off-the-record discussions with the RCMP.
' mnot sure that it is because of matters of
Nati onal Security Confidentiality that --

MR. EDELSON: No.

If | may expl ain,

M. Comm ssioner? | knew these people personally.
| felt that if they had sonmething they did not
want to say to me, they would have said, "M chael
we can't tell you this."

THE COVM SSI ONER: Ri ght .

MR. EDELSON: They were conveyi ng
information to me, which | was telling them-- and
fromtime to time | would interject and say, "Aml
permtted to tell this to Ms. Arar?" There was a
point at which they told me one el ement of what
our discussion was, "Do not share this with
Ms. Arar." This is part of the material that I
have rel ated to counsel.

Now, it |ater, apparently, |

guess, was -- In any event, it wasn't
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confidential, M. Conm ssioner, in the sense that
| was told never to talk about this to anyone
el se.

THE COWMM SSI ONER: The difficulty,
and |'mnot sure | can sort it out and maybe we
need a break for you to tal k about it, but [|et
me -- sorry, let me just say what occurs to ne.

| mean, it occurs to ne,

M . Edel son, that you are there as M. Arar's

client?

MR. EDELSON: Counsel .

THE COWMM SSI ONER: Sorry, counsel.

MR. EDELSON: Ri ght .

THE COWMM SSI ONER: So that as his
counsel you would share with your client, in
normal circunstances at |east, information you

have received. So Ms Edwardh's point, at |east as
a general rule, would be a good one.

MR. DAVID: As | can best
understand the situation, M. Conmm ssioner, what
M. Edel son could say is not relevant to M. Arar
directly or indirectly;

second, is the subject of National
Security Confidentiality claims and is not in the

public domain as we speak

StenoTran



© o0 N o o -~ wWw N P

N N N N N N P B PR R R R R R
ag A W N P O O 00 N oo 0o »dM W N - O

7350

third, | think that the
government's position is clearly that this
evi dence woul d have to be heard in canmera.

Again, in terms of the relevancy,
| see no indication that there is any rel evance to
M. Arar.

THE COWMM SSI ONER: Okay. Well, on
t hat basis | would direct that M. Edel son not
di scl ose the information.

That | eaves open for you,
Ms Edwar dh, the issue as between your client and
M . Edel son as counsel. That is another issue.

MS EDWARDH: | ndeed,
M. Conmm ssi oner.

| believe | know what this

information is, | believe it is reflected in the
will-say, and | take a very different view from
that of M. David. | think that it is pertinent

and relevant to M. Arar.

MR. DAVID: | don't want to
interrupt you, but I can say, Ms Edwardh, it is
not the subject matter of our will-say. As
M. Edel son has just said before, he has never
di scussed the matter with us and it is not on

the will-say.
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THE COMM SSI ONER: Okay. In those
circunstances, | amgoing to direct that the
informati on not be disclosed through the hearing,
but that doesn't foreclose Ms Edwardh seeking from
M. Arar's counsel that information.

MR. EDELSON: Thank you.

THE COMM SSI ONER: | | eave that to
the two of themto work out.

Thank you. Go ahead.

MR. DAVID: Thank you.

You were describing what was
di scussed at this meeting. Could you just carry
on and tell us, in terms of M. Arar, what further
informati on was gat hered by you?

MR. EDELSON: Again, this meeting
entail ed di scussi ons about two different clients,
M. Arar being one of them The focus of the
meeting was my questions to themas to why they
were not able to provide a letter which set out
all of the matters | stipulated in my October 31st
request. They gave nme some brief explanation as
to why that could not happen.

| believe it was at this meeting
t hat we had a di scussion about the reasons why he

was a suspect -- or | shouldn't use the word
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"suspect", why he was a person of interest,
perhaps, in their m nds, and they elucidated those
i ssues for ne.

MR. DAVID: Okay. Could you tell
us what they indicated to you?

MR. EDELSON: Yes. | was told
that as far as their investigation was concerned
t hey had i nformation that M. Arar's name had
appeared on the PalmPilots or in the phone
directories of individuals who were of interest
and that the names of those other individuals had
appeared on his PalmPilot or his phone directory
and this they found to be suspicious.

Second, they would have told
me that M. Arar, as far as their investigation
had determ ned, was apparently in the United
States of America on Septenber the 11th when the
Worl d Trade Center bonbing took place. They had
also told me that there were rumours that they had
heard that he had been in some kind of training
canp i n Afghani stan, and they believed that when
his famly left for Tunisia and travelled there
t hat they were runni ng away as opposed to goi ng on
a vacation.

The |l ast item which they rel ated
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to me was the item which they asked me to keep
confidential from Monia Mazigh, and that was that
t hey were concerned -- they expressed a concern
about the relationship which they felt existed
bet ween M. Arar and Abdul | ah Al mal ki .

| told her about all of the other
t hi ngs, but not about the | ast one because | had
undertaken not to tell her.

MR. DAVID: Now, this idea that
it was best if Ms Mazigh at this time not go to
t he press, that she not be running to the media,
there seenms to be, on your part, acquiescence to
the idea that maybe it was counterproductive at
this point?

Did you have a point on that, and
what was your point of view?

MR. EDELSON: Well, you know, |
was a stranger in a strange land in this whole
thing. It was so al nost Kaf kaesque to deal with
this investigation, that you didn't know if you
woul d be taking a m sstep, for exanple by going
out and having a public campaign to rel ease a
particul ar individual, or whether they were
wor ki ng vi gorously behind the scenes and they were

telling you, "Listen, a press release right now,
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at this very sensitive time, mght interfere with
our efforts to release him"

So the message | was being
given at this point was, no press right now, and
t ook their advice on that, that this was a

sensitive time not to address it in the press at

t hat point. | believe I had a brief discussion
wi th Gar Pardy about that as well, about whether
t he press should be utilized at this point, sort

of as a last resort to try and get M. Arar
rel eased.

MR. DAVID: Did you sensitize
Ms Mazigh to this point of view?

MR. EDELSON: Yes, | would have
mentioned it to her in a tel ephone call.

MR. DAVID: |If we go to your tinme
sheets for December the 2nd, there is a reference
to a meeting --

MR. EDELSON: Yes.

MR. DAVID: -- with Ms Mazi gh.

MR. EDELSON: | think I had a
tel ephone call with her.

| said, "I think given what |
have been |l earned it would be best if we nmeet

face-to-face.”™ She cane to ny office and I
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reported to her in substance the conversation |
had had in my previous nmeeting at the RCMP
headquarters, save and except for the Al mal ki
i ssue.

MR. DAVI D: We go now,
M. Edel son, to your tinme sheets for
December 28th -- no, |I'msorry, not your time
sheets. We are going to have to file now your
| edger cards for this entry.

So if we could produce
M . Edel son's | edger card.

That woul d be P-151. Thank you.

EXH BI' T NO. P-151:
M. Edelson's Client Ledger
for Maher Arar

MR. EDELSON: Thank you.

MR. DAVID: |If you could first
descri be what the document is and what it
represents?

MR. EDELSON: Generally speaking,
this represents the transposition of the witten
docketing into a conputerized format for billing
pur poses.

MR. DAVID: | bring you now to an

entry on the second page, about a third of the way
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down, for Decenber 28, 2002.

MR. EDELSON: Yes.

MR. DAVID: And it says, "To
conference with the RCWP."

MR. EDELSON: Yes.

MR. DAVID: Do you recall meeting
the RCMP on this date?

MR. EDELSON: Yes, | recall there
bei ng anot her neeting.

MR. DAVID: Okay. Who was present
agai n and what was di scussed?

MR. EDELSON: Well, | believe, if
memory serves me, that Cabana had left. M
recoll ection nowis that I nspector Warren Coons
may now have been the head, and we woul d have net
with otherwi se the sanme players, Corcoran,
Cal | aghan -- Ms Alder, was, to my recollection,
not present at that neeting.

But | think it was Warren Coons
who was the Inspector at that point, who was at
t he meeti ng.

The meeting was a di scussion with
respect to our ongoing concerns with respect to
M. Arar, but also about -- a chunk of the neeting

was about M. Al mal ki .
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MR. DAVID: Concerning M. Arar,
do you have any specific recollections? Did you
di scuss the issue of his PalmPilot and his
conmput er having been seized by custons?

MR. EDELSON: | think that there
was some brief discussion about that, and we
renewed t he di scussion about there having been
certain materials, you know, nanmes on each other's
Pal m Pi | ot .

| remember there was a
di scussion -- and again | can't recall the
specific date -- where | |ooked at -- | know M ke
Cabana was present at that particular neeting, and
Cabana was in front of me, Kevin Corcoran was on
my right, and | said, "Do you have evidence to
charge Maher Arar with any crime in Canada?" And
t he answer was no.

Then | had asked whet her there was
evi dence to charge M. Almal ki with any crime in
Canada? And the answer was "Maybe" by one of them
and "No" by the other one.

MR. DAVID: So by and | arge the
meeting was mostly about M. Al mal ki ?

MR. EDELSON: | would say if we

had to sort of split it up, | would think in terns
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of time, it was nore related to M. Al mal ki at
that stage than it was to M. Arar.

MR. DAVID: Again, did you report
to Ms Mazi gh about this neeting?

MR. EDELSON: | likely would have.
My habit was to keep her apprised of devel opnments,
so | suspect | would have done that.

MR. DAVID: On your | edger sheet,
again for that same day, it notes, "Tel ephone cal
with Ann Al der."

Do you recall what that call was
about? It is just underneath the --

MR. EDELSON: Yes, | see that.

--- Pause

MR. EDELSON: No, | don't recal
the specifics of that tel ephone call.

MR. DAVID: Okay. |If we could now
go to tab 286 of the DFAIT docunments. This
concerns a phone call that you are having with Gar
Pardy on the issue of Ms Mazigh's resorting to the
medi a. Tab 286 says the following -- it is an
entry for the 10th of January.

MR. EDELSON: Yes.

MR. DAVI D:

"l spoke to M chael Edel son
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on January 10 and revi ewed
with himthe | atest

devel opments on the case. He
i ndi cated that he will be in
touch with Monia in the next
f ew days and reinforce need
for no public exposure on
matter. He agrees with us

t hat public comnment at this
time will not be hel pful.
Gar."

Any comments about that?

MR. EDELSON: Yes. Well, that
simply reinforces the previous comment | made,
that it | ooked like |I was getting this
information from both DFAIT and the RCMP t hat
publicity was not going to be helpful at this
poi nt, that they were at a stage where they felt
that their efforts would not be aided by
publicity. He was simply reiterating what | had
been told by the RCMP earlier.

MR. DAVID: Okay.

M. Comm ssioner, given the time
it is, I think it would be appropriate to break

for |lunch.
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THE COWMM SSI ONER: How are we
doing? |Is 2:15 okay?

MR. DAVID: Yes, 2:15 is fine.

THE COWM SSI ONER: Okay. We will
rise until 2:15.

MR. DAVID: Thank you.

THE REGI STRAR: Pl ease st and.

--- Upon recessing at 12:58 p.m /
Suspension a 12 h 58

--- Upon resumng at 2:15 p.m /
Reprise a 14 h 15

THE REG STRAR: Pl ease be seat ed.
Veui |l ez vous asseoir.

MR. DAVID: M. Edelson, we left
off, it was the 10th of January. | bring you now
to the 13th of January, and if you could go to
your time sheets for that date.

MR. EDELSON: Yes, | have it.
There was a conversation that day by tel ephone
wi th Gar Pardy.

MR. DAVID: And then you have two
pages of notes about that call, and if you could
review your notes in detail, please?

MR. EDELSON: What there is, is

the initial entry in the docket, and then on the
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back -- what the next page indicates, is the --
you'll see the arrow on the first page. This is
t he back of the first page, where | continued
maki ng my notes concerning M. Pardy's
conversation with me.

The conversation begins, Gar Pardy
is indicating to me that they had seen M. Arar
t he week before in Syria.

They were saying, this is the
Syrians apparently were telling DFAIT, which was
informati on conveyed to nme by M. Pardy, that in
1993 they had information that M. Arar had been
to an Af ghan training canp.

They al so were saying that while
he was at McG ||l University for several nonths,
they were led to believe that he was involved in
t he Muslim Brotherhood, but there had not been
much action in recent years, but they were saying
that M. Arar was involved with them "then' being
t he Musl i m Brotherhood.

|'ve got this note which says --

t hey suggest that it's much nore difficult than in
the past. | think that refers to the previous
comment .

Then there was a di scussi on about
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whet her there was a possibility of a trial down
the road for M. Arar, that is, my understanding
was whet her he m ght possibly be charged with
something in Syria and be placed on trial there.

| indicated there's nothing in our
system whi ch woul d i ndicate that he was facing any
i mm nent charge or trial. | said there's no basis
for themto do anything here.

He said, as far as he knew, there
was no basis for themto do anything in Syria.

The | ast neeting with the
ambassador, the Canadi an Anbassador -- | assune
this was the Canadi an Ambassador to Syria -- there
was a di scussion about what M. Arar was up to and
whet her anything he was involved in -- how could
this be a breach of Syrian | aw?

| was told that the Arar famly
had historically been in opposition to the regine
in Syria.

He said there was no logic to any
of this and reiterated that M. Al mal ki was al so
there. There was some fam |y connection or
connections wi th Afghani stan.

Then | have a note about Moni a

with Syrian Ambassador, and | believe that
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referred to the possibility that she woul d nmeet

t he Syrian Anbassador to Canada, and |'ve got a
number of question marks there. | think that was
rai sed as a possibility, that she mght try and
arrange such a nmeeting.

So that was the substance of our
conversation on that day.

MR. DAVID: And M. Pardy did not
specify the source of this information. This is
informati on that he was conveyi ng wit hout
specifying --

MR. EDELSON: No. My assunption
was this was com ng through their consul ar sources
in Syria, but, no, he did not tell me the source.

MR. DAVID: |If we could go nowto
January 17th of your time sheets --

MR. EDELSON: Yes.

MR. DAVID: -- for an entry which
concerns, again, a phone call with M. Pardy, and
the fact that he's reporting to you that
M. Graham had spoken to the Foreign M nister of
Syri a.

MR. EDELSON: Yes. M. Graham had
apparently done that, indicating they want

M. Arar returned, and M. Pardy told me he had
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spoken to M. Grahamin reference to that
conversation.

MR. DAVID: Okay. |If we can go
for an entry now on May 2nd, nmoving forward. This
is a phone call with Monia Mazigh concerning the
trial in Syria, and if you could just read that
and give us sonme context?

MR. EDELSON: Yes. This is a
conversation with Monia on the 2nd of May, and
think the trial in Syria coment relates to this
notion that there was some -- | don't think it was
really above a rumour -- that the Syrians m ght
find some pretext for trying M. Arar on something
in Syria, and the one issue that had been rel ated
to me previously was that he had been a menmber of
t he Musl i m Brotherhood.

So I had indicated to her that it
had been conveyed to me by M. Pardy, who |I note
here was very frank, that most of the probl em was
that the RCMP did not want to give us the letter
we had request ed.

I n other words, with all of the
matters that | had requested in that October 31st
letter, and that the RCWVMP cl aimed they did not

know about it -- | think this goes right back to
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t he inception, where he was transported to Syri a.
MR. DAVI D: And, again, these
comments are comng to you from Monia Mazi gh?
MR. EDELSON: No, | think in part
it's an exchange that we're having during a
t el ephone conversation relating to information
t hat she and | had received from M. Pardy.
MR. DAVID: | understand.
| bring you nowto M. Pardy's
notes, P-88, and if you could go to page 25,
there's an entry, | can read it to you, it's very
brief, and it's for May 7, 2003. It says:
"Edel son, RCMP & Crown.
Evi dence: name showed up in
mat eri al of others.™
MR. EDELSON: You better give ne

t hat reference again.

MR. DAVID: I|I'msorry.

MR. EDELSON: \Which tab?
MR. DAVI D: lt's tab 1?
MR. EDELSON: Tab 1, okay.
MR. DAVI D: Page 25.

MR. EDELSON: Thank you.

DAVI D: lt's the second box

3

fromthe top for May 7th.
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EDEL SON: Yes.
DAVI D: \What has been --
EDEL SON: Yes.

> 3 3 3

DAVID: And this has to do
with a phone call with you?

MR. EDELSON: | think that this

may be me conveying to Gar Pardy what had been
conveyed to me by the RCMP, namely that there were
t hese mutual phone calls -- phone nanes.
M. Arar's name all egedly showing up in the Palm
Pil ots and phone directories of others and their
names appearing in his. | probably conveyed t hat
on to him

MR. DAVID: |[|'mgoing to now refer
you to four different entries that I will entitle
t he John Manl ey thene.

MR. EDELSON: All right.

MR. DAVID: |If you can go to an
entry in your time sheets on May 7th, please?

MR. EDELSON: Yes. | have it.

MR. DAVID: That's the first one.
And it says -- it's, "Call with Pardy."

MR. EDELSON: Ri ght .

MR. DAVID: "Regarding Manley" --

or the name of Manl ey shows up on this date. That
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woul d be May 7th?

MR. EDELSON: Yes.

QUESTI ONER: Do you know what t hat
concerns?

MR. EDELSON: Well, John Manl ey as
| recall at that time, | think, was Deputy Prinme
M nister. | knew John fromlaw school days. He's
not a personal friend of mne. Although I have
seen reference in some of the material to being a
personal friend of mne, he's not. Although |
think if I called himhe would answer the phone.
Or | could get through to him | did not call him
nor did | ever meet with him

MR. DAVID: Okay. There's an
entry on your time sheets for May 15t h.

MR. EDELSON: Ri ght .

MR. DAVID: And it says,

"Tel ephone conversation with Monia re: meeting
wi th Manley."

MR. EDELSON: Yes, | know at one
poi nt she was going to wite a letter to
M. Manl ey.

MR. DAVID: Okay. |If we could
file, at this point, a document that refers to

t hat on May 20t h.
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And that would be P-152, thank
you.

EXHI BI' T NO. P-152: E- mai |
fromDr. Mnia Mazigh to
M. M chael Edelson re a
letter to John Manl ey, dated
May 20, 2003, 1:57 p.m

MR. DAVID: And, in fact, Monia
Mazigh is sending to you, on May 20th, an e-mail
sayi ng:

"This is the letter | wrote
to M. John Manley. If you
can follow up with him |
really appreciate it."

MR. EDELSON: Ri ght .

MR. DAVID: Attached is her
letter, which has also been filed as tab 398 in
t he DFAI T documents, M. Comm ssioner. So there
is that reference.

And also, finally -- first of all,
do you have any comments about Ms Mazigh's request
to you on May 20th, if you respond to it?

MR. EDELSON: Well, the letter, as
| received it, was written to a number of

di fferent people, including the M nister Bil
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Graham Foreign Affairs, and Gar Pardy.
And nmy recollection is that | had
a conversation with Gar Pardy about the foll ow up,
and it wasn't viewed as necessarily helpful if |
contacted John Manl ey personally. | know | didn't
speak to him | didn't speak to M. Manl ey, nor
did | meet with him
MR. DAVID: Okay. And then the
final reference | have for you on the Manl ey issue
is at Exhibit P-103, which is a meno that went up
to the Mnister of Foreign Affairs, M. Graham
that is dated June the 5th, and that document will
be brought to you.
MR. EDELSON: Okay. Thank you.
MR. DAVID: And | bring you to
page 3, paragraph 7. And it says:
"Dr. Monia Mazi gh has
continued her efforts to
obtain public and
government al support for the
rel ease of her husband. She
has written to the American
and Syrian anmbassadors and
di scussed the matter with the

Deputy Prime M nister at a

StenoTran



© o0 N o o -~ wWw N P

N N N N N N P B PR R R R R R
ag A W N P O O 00 N oo 0o »dM W N - O

7370

soci al function. W have
been advi sed that the
Canadi an | awyer hired by
Dr. Mazigh, M. M chael
Edel son, a personal friend of
t he Deputy Prime M nister,
will speak to himabout the
matter as well. M. Manley
has asked a staff menber to
make i nquiries of the
Sollicitor General ..."

So any coments about that?

MR. EDELSON: We're not personal

friends.

MR. DAVID: Okay.

MR. EDELSON: Well, | nmean, in the
sense that we don't go out for dinner, |I've never
been to his home, he's never been to my home. |If

| met himon the street, we would say, "hello, how
are you doing?" But we're certainly not -- what I
woul d consi der a personal friend.

MR. DAVID: Okay. We nove on now
to July 14th, and I'd like to file as an exhibit
an e-mail from Monia to you, and that would be

P-15 --
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THE REGI STRAR: Thr ee.

MR. DAVID: -- 3. Thank you.

EXHI BI' T NO. P-153: E- mai |
fromDr. Monia Mazigh to
M. M chael Edelson re Some
questions, dated July 14,
2003, 3:19 p.m

MR. DAVID: In this message, Monia
i's seeking your input on a chronol ogy she is
drafting. Any coments about this?

MR. EDEL SON: No, not really. I
know we had a conversation about it. | did not
write her a specific written response, although we
did sit down |ater, and she provided me with a
chronol ogy, which is inmy file, asked me to
reviewit to determne if there was anything there
that | thought was perhaps i naccurate or inmproper,
but this particular docunment, there was no written
response provided.

MR. DAVID: Okay. | now wish to
bring you to Exhibit P-117, tab 35, and that's an
entry for July 18th. So if you could have --

MR. EDELSON: Tab 57

MR. DAVID: Tab 35.

MR. EDELSON: Thirty-five? Thank
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you.
MR. DAVID: And I'll ask you to go
to page 7, 7 of 10.
MR. EDELSON: Yes?
MR. DAVID: This is a letter dated
July 18th, 2003. It's addressed to Wayne Easter,
Solicitor General of Canada. It is signed by
Moni a Mazigh. And | want to bring you to the next
page, page 8, and | bring you to the third
par agraph, and he or she says to the M nister:
"Last November, 2002, M chael
Edel son, who was nmy husband's
| awyer at the time, asked the
RCMP to provide himwith a
letter stating that they do
not have evidence |linking ny
husband to terrori st
activities. This docunment is
very inmportant because it was
intended to be given to the
Syrian authorities and US
authorities. To date, the
RCMP has refused to supply
such a docunment. |nstead,

t he RCMP gave M. Edel son a
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list of questions for ny
husband. It would be very
difficult for nmy husband to
answer these questions, since
M . Edel son has not been able
to see my husband since he
was detained -- indeed, the
only time my husband has had
access to any lawyer while in
detenti on was al nost ten
mont hs ago, in October,
2002."

So | would Iike your coments
about what is being raised here as a scenario
wherein the RCMP provided to you questions for
M. Arar and your dealing with those?

MR. EDELSON: | don't believe I
ever received any questions fromthe RCMP. |
t hink that there may have been a m sapprehension.

Frommy recollection, I may well
have di scussed with Ann Al der, way back in the
peri od of January-February, that |I would want to
see a written list of interrogatories relating to
t he questions they sought to have M. Arar answer.

But | don't recall actually seeing

StenoTran



© o0 N o o -~ wWw N P

N N N N N N RBP B PR R R R R R
ag A W N P O O 00 N oo 0o »dM W N - O

7374

a list of questions fromthe RCMP.
MR. DAVID: All right. |If we can
go to your tinme sheets for August the 13th?
MR. EDELSON: Yes.
MR. DAVID: And | believe it says
Monia Arar for this date? And 05 is the code for
conference?
MR. EDELSON: Yes.
MR. DAVID: So you had a neeting
with Monia this day?
MR. EDELSON: And Kerry, | think
it's Pither, P-1-T-HE-R
MR. DAVI D: Yes.
MR. EDELSON: | have a meno, again
a |l egal one, | egal nmenmo page.
MR. DAVID: I1'd like to file this
document at this point. That would be P-154, I
bel i eve.
EXHI BI' T NO. P-154: Page
referring to M. M chael
Edel son's neeting with
Ms Kerry Pither and Dr. Monia
Mazi gh on August 13, 2003
THE COWM SSI ONER: A | ot of paper

t oday, M. Registrar.
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--- Laughter / Rires

MR. DAVID: You can tell there's a
| awyer as a witness, M. Comm ssioner. Lots of
paper .

So this docunment refers to your
meeting with Kerry Pither and Monia Mazi gh?

MR. EDELSON: Yes, you'll see at
the top right, it's dated October 13th, 2003 --

MR. DAVI D: August 13th?

MR. EDELSON: August. | beg your
pardon. August 13th, 2003.

MR. DAVID: |If you could just tell
us what this neeting is about?

MR. EDELSON: Yes.

Kerry Pither | had never nmet
before, and she was introduced to me the Director,
| think, of Social Justice for what was called the
Solidarity Network, which |I had never heard of
before. And | had never heard of her before, but
| was told she was trying to give some advice in
medi a i ssues to Moni a Mazi gh.

So they canme to nme, and you'll see
the title of the docunment that |'ve printed here
is, to launch public canmpaign. So | guess in part

to a certain degree, this goes back to the
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previ ous questions that you posed about whether it
was best to keep the press out of it.

It was now being determ ned that
basically everything that had been tried
her et of ore had not worked, as a result of which
per haps now was the time to take a nunmber of -- |
call it the full-court press, put a number of
pressure points here to worKk.

So down the right colum, |
started to mention, for exanmple, some of the
t hi ngs, and, M. Comm ssioner, forgive me, public
inquiry was the first one.

--- Laughter / Rires

THE COVM SSI ONER: Maybe | won't.

MR. EDELSON: Public conplaint to
the RCMP was the second one, which I -- got
underway eventually. SIRC. Parlianmentary
inquiry, either through the Justice commttee or
t he Foreign Affairs commttee, and | mentioned the
name of Shirley Heafey of the RCMP where you m ght
be able to file a conpl aint.

So these were the areas that | set
out there, quite aside fromjust using the medi a,
t he press, the electronic media and printed nedia,

to try and get the canpaign revved up, and

StenoTran



© o0 N o o -~ wWw N P

N N N N N N P B PR R R R R R R
ag A W N P O O 00 N oo 0o »dM W N - O

7377

remenmber saying to her at this meeting, you know,
' mafraid, you know, this has been a very
frustrating series of nonths for me as a | awyer.

You know, in Canada, if someone is
in custody we bring bail hearings, we get them out
or we don't get themout. But at |east there's a
process.

| said, here we have no process.
We have to rely on Foreign Affairs, we have to
rely on the political side to some degree. |
said, quite frankly, | think you would be best
served as a nother, as a wife, to go out and now
start to apply pressure to have these things
happen, because, | said, this my be the only way
that you will get your husband rel eased. Media
pressure and pressure through these various
avail abl e resources in government.

You'll see the diagram we wrote
here, Canada, U.S.A., Jordan, Syria -- everything
on this page is nmy handwriting.

So the way the neeting was |eft,
essentially, was that | think this would be the
strategy. That Monia Mazigh would sort of |ead
t he way herself, a very bright, intelligent woman,

and start to seek to put pressure, through these
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vari ous requests, let's have a public inquiry,

|l et's have parliamentary commttees, let's go to
Question Period in Parliament and ask questi ons.
Let's keep this man's name at the forefront of the
medi a and Canadian |ife until someone gets up

t here and says, "How do we get this man home?"
That was what this nmeeting was all about.

MR. DAVID: All right.

My next question concerns, and
we're going to nove ahead now to the actual date
that M. Arar is released and returns to Canada.

MR. EDELSON: Yes.

MR. DAVID: You did not go nmeet
himat the airport?

MR. EDELSON: No. | didn't know
he was going to be at the airport.

MR. DAVID: How did you find out
and who told you that M. --

MR. EDELSON: | saw him on
tel evision.

MR. DAVID: Okay.

We go now to an entry on your time
sheets for October 14th.

MR. EDELSON: Ri ght .

MR. DAVID: And it has to do with
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the fact that M. Arar is intending to pick up his
file at your office.

MR. EDELSON: Yes. He was, of
course, back now, and no doubt was anxi ous to see
t he contents of the file. | indicated |I had
absolutely no objection to photocopying the file,
which we did, and | think it was subsequently --

MR. DAVID: |If you go to --

MR. EDELSON: Yes, | nmet them on
the 16th --

MR. DAVID: On the 16th of
Oct ober ?

MR. EDELSON: Yes, that's correct.

MR. DAVID: 1t would be the time
sheet for the 16th?

MR. EDELSON: Yes, Monia Mazi gh
and Maher Arar canme to my office for a conference,
and that's what is indicated on the 16th, and
remenmber -- | remenmber that nmeeting quite vividly.

MR. DAVID: Okay. And how |l ong
did that meeting |l ast?

MR. EDELSON: Just over a half an
hour, | would say.

MR. DAVID: And you had net

M. Arar originally in -- in January, |ate January
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of 2002.

MR. EDELSON: Ri ght .

MR. DAVID: You now meet him again
for the first time nmore than a year and a half
| ater.

MR. EDELSON: Ri ght .

MR. DAVID: Can you give us your
appreci ation of what you saw in the man? Was he
the same? WAs he the same person? Were there any
differences that you noted?

MR. EDELSON: He was transformed.

MR. DAVID: And if you could
qualify that, M. Edel son?

MR. EDELSON: Well, you know, |
t hought he | ooked |i ke a hollow man, just sort of
a shadow of his former self. Physically.

MR. DAVI D: And what was your
appreci ation of his denmeanour when you had
originally met himin January of 2000 --

MR. EDELSON: | mean, he's
super-intelligent, quite articulate. | found him
fairly outgoing, very forthright in our
di scussi ons.

When | saw him he was very

reticent, very quiet, withdrawn. Hi s eyes were

StenoTran



© o0 N o o -~ wWw N P

N N N N N N P B PR R R R R R
ag A W N P O O 00 N oo 0o »d W N -, O

7381

sort of recessed. He was very thin and gaunt. He
was sitting on my right. His wife was sitting on
my left. And | remenber turning to him...

--- Pause

' msorry.

THE COWMM SSI ONER: Take a m nut e.
Do you want to take a break?

MR. EDELSON: No, I'mfine. It
was very enotional because, you know, after al
this, 1 was -- it was sort of a hope agai nst hope
t hat he hadn't been tortured.

And | remenber saying to him
"Tell me. Are all these things |I'm hearing about
you being tortured, are they true?" And he just
| ooked at me and said, "Yes, they are.”™ And I
was -- | was sort of crushed by it.

MR. DAVID: Do you recal
referring M. Arar to other counsel at that point,
at this --

MR. EDELSON: Yes, | did. | gave
hi mt he names of several counsel, primarily civil
counsel in Ottawa, to -- because, really, ny role,
what ever it was at that point, was really over.

He was back in Canada, and | felt

if any of these various things | discussed with
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his spouse earlier were to be pursued, now was the
time to have ot her counsel go forward with those

t hi ngs, and | gave himseveral nanmes and
ultimately | heard who he had retained,

M. Wal dman and Ms Edwar dh, and | had di scussi ons
with them |l ater on.

MR. DAVID: Thank you. W go now
to the very next day, and that's October 17th, and
if you could turn up tab 11 and go to page 34.

MR. EDELSON: Tab 11.

MR. DAVID: Tab 11 is the
before-1ast page.

MR. EDELSON: Yes.

MR. DAVID: And there's actually a
series of four entries that I'd like to take you
t hrough that concern basically a request that was
comng to you, or directed through you, from
A- OCANADA, from Project A-OCANADA, the RCMP - -

MR. EDELSON: Ri ght .

MR. DAVID: -- in regards to a
meeting, an interview with M. Arar.

So let me first bring you to page
34 for an entry on October 17th, and it reads as
follows:

"... called Edel son and | eft
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a message indicating our
interest in speaking with him
about ARAR."

MR. EDELSON: MM hmm

MR. DAVID: So a voice mail was
left at your office.

The second entry is for October
23rd, and it says:

" received a voice mail
from Edel son i ndicating he
was in court yesterday and

t oday He was involved in the
ARAR rel ease efforts but was
unsure as to what
representation role he would
take and will not know for 10
days or so. He would like to
know what we are | ooking for,
i ndicating he will pass on
our request to ARAR."

There is a third e-mail -- I'm
sorry, voice mail, that is on the same date, that
is October 23rd, and it says:

"... contacted the office of

Edel son and | eft a nmessage
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i ndi cating that Insp. Coons
and ... would like to meet
with himto speak about ARAR
and his other clients.”

And then finally, the third entry,
M. Edelson, is for October 27th, and it says:

"... received a call from
Edel son in relation to Maher
ARAR ... He is prepared to
meet and have a conversation
about ... he is not clear as
to whom he is representing.
Agreed to meet on Tuesday
03-10-28."

And finally, the fourth entry is
for the 28th of October, and that is on the next
page, page 35.

MR. EDELSON: Yes?

MR. DAVID: And it says -- and
actually, rather than read this, there's another
entry that is more conplete, that I find is nore
t horough, so if you could go to tab 27

MR. EDELSON: Same book?

MR. DAVID: Sanme book, tab 2, and

go to pages 7 and 8 with regard to October 28th.
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find it's a nore thorough account.

MR. EDELSON: Seven?

MR. DAVID: Seven and 8.

MR. EDELSON: Yes.

MR. DAVID: So the entry for the
reads:

"9:30 Met with Ann Al der re
meeting with M ke Edel son.
She is of the belief that

may talk if granted

immunity. ... Not sure if he
represents Arar. We wil
determ ne same in nmeeting.
Our position on Arar is that
we are avail able to speak
with himwhen he is able and
willing. 1t would appear DQJ
is evaluating our file and
may provide an opinion on
future prosecution of file or
at | east what we nust

correct."”

And then it says:

"Met with Robert Fecteau to

di scuss above noted | egal
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i ssues. "
And on the next page, which
continues on for the date of October 28th at
16: 15:
"Met with M ke Edel son at
office ..."
And that is your office address?
MR. EDELSON: Ri ght .
MR. DAVI D:
"Meeting with M ke Edel son to
di scuss ... He represents
Di scussed our interest
in meeting with himfor an
interview WIlling to
di scuss immunity with crown
if he will make hinself
avai |l abl e. Edel son w |
di scuss, not sure that
will agree.”
And then it says:
"Tal ked about ... and he does
not represent him Sone
di scussi on of the issue of
deal ings with individuals

beli eved to be associated to
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AQ. Tal ked about Arar, he
has represented himin the
past, but will not Iikely be
doing so in the future. He

has been in contact with

JAMES LOCHYEAR i n TORONTO who

deals with cases of the
wrongfully convicted. These
matters may be pursued in
this fashion. Discussion
about media | eaks and it is
our position that the info
did not come fromthis
project. Info in |eaks, as
far as we are concerned is
wr ong, not consistent with
what we know. M KE EDELSON
will et ARAR know t hat we
would like to interview

same. "

And the rest is redacted.

"18: 50 Meeting conplete.”
brought you through

steps, four different dates

was an expressed desire by Project
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A- OCANADA to meet your client, M. Arar.

MR. EDELSON: Yes, they did. They
did want to, but they didn't meet him

MR. DAVID: If you could just

coment on the October -- did you nmeet them --
wel |, obviously you did neet them --
MR. EDELSON: | met them but he

wasn't there.

MR. DAVID: And could you tell us
what further discussions, or further points were
di scussed at this meeting?

MR. EDELSON: Well, perhaps if |
may start at page 7 of 9, tab 2. You'll see at
the top of that page that | apparently reached
someone on their cell phone -- | think I remember
who it is, but I won't mention it -- and |
i ndi cated that | would be prepared to meet with
them just have a discussion. But | said, listen,
you've got to keep in mnd, |I'mnot sure whether
| meven going to be representing M. Arar now
t hat he's back, but 1'll neet with you, and I
t hink the meeting took place on the 28th, as you
said, at nmy office.

| see fromthis second note,

Oct ober 28, 2003, that this individual met with

StenoTran



© o0 N o o -~ wWw N P

N N N N NN P B R R R R R R R
ag A W N P O O 00 N oo 0o »dM W N - O

7389

Ann Al der about the meeting with me. | know who
the meeting was with. Am| permtted to indicate
who it's with?

THE COWM SSI ONER: | don't know.
It's blacked out on nmy copy.

MR. FOTHERGI LL: M under st andi ng
is that if this is a menber of the police who
identified hinself to the witness, the witness can
identify him

MR. EDELSON: Okay. Well, | met
wi t h Kevin Corcoran.

' mvery interested to see this
note and the discussion about immunity because |
don't think I would have initiated any di scussion
about immunity, because for me immunity typically
means that the person's done sonething wong for
whi ch they need protection, whether it be
transactional or other immnity, and in this
particul ar case | had no evidence that would | ead
me to believe that Maher Arar had done anyt hing
wr ong.

MR. DAVID: Was it necessarily
concerni ng Maher Arar --

MR. EDELSON: No, it may have al so

been sonmeone el se, yes.
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So going over the page then, we
did meet, 4:15, in nmy office. There were sonme
di scussi ons.

| know they wanted to interview
more than one of my clients, Maher being one of
them but I"mnot -- I'mnot certain that that is
the individual that's being discussed here in
terms of immunity.

But in any event, | remember, |
did say to them Listen, |I've had a tel ephone
conversation with JimLockyer.

MR. DAVID: You had had?

MR. EDELSON: Yes.

MR. DAVID: Okay.

MR. EDELSON: | had been in
contact with JimLockyer in Toronto, and | told
them he's the fellow, you're probably famliar
with, who has done many cases with respect to the
wrongfully convicted, Guy Paul Morin, et cetera,
and | indicated that, based on the phone call I
had had, that there was a real |ikelihood that Jim
Lockyer was going to be involved in the
representation of M. Arar in some fashion.

So | said, listen, | can't commt

to anything because |'mnot sure |I'meven going to
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be actively representing M. Arar in the near
future or at all.

And basically that's the way the
conversation ended, with me saying to them
l[isten, I'"Il convey to M. Arar your desire to
speak to himbut | said, you know, this is likely
going to be in the hands of other counsel at this
point, so that's the way it ended.

MR. DAVID: And did you follow
t hrough with M. Arar?

MR. EDELSON: | believe | told
him but I'mnot absolutely certain about that.

MR. DAVID: Okay.

MR. EDELSON: | may have rel ated
it to his lawyer rather than to himdirectly,
because | do remenber having sonme difficulty
getting a hold of him | think phone nunmbers were
changi ng or sonething |like that happened, and |
may have called his | awyer rather than directly --
| may have called JimLockyer rather than speaking
to him

MR. DAVID: Okay.

The next date I'd like to bring
you to is concerning a neeting | believe you had

with the RCMP, with M. Coons specifically, and
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t hat woul d have been on Novenmber 7, 2003.

MR. EDELSON: Okay.

MR. DAVID: Do you recall that
meeting and what it was about, and if you could
just provide us with what you recollect?

MR. EDELSON: Well, there was a

meeting with -- at which I nspector Coons was in
attendance. | don't think that discussion had
much at all to do with M. Arar. I think that

di scussion was |largely relating to another client.

MR. DAVID: Did you indicate
anything to M. Coons about information that you
had, that had come to your attention, about
correspondence that existed that was in Syria --

MR. EDELSON: Yes.

MR. DAVID: -- from Canadi an
agenci es or Canadi an authorities?

MR. EDELSON: | believe | did.

MR. DAVID: And if you could just
indicate to us what you told M. Coons in that
regard?

MR. EDELSON: All right. There
wer e ot her people also present at that neeting
wi th I nspector Coons, and information was conveyed

to himthat while M. Al mal ki was being
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interrogated and tortured in Syria, that he | ooked
into a file that was being used for the process of
interrogating him and at different points in tinme
he had seen letters with Canadi an governnment, or
what ever, | etterhead on them That he had seen
the letterhead and on anot her occasi on he had
actually gotten to read a fragnent of the letter,
and that the substance of what we, | think,
conveyed to I nspector Coons at that point was that
the inpedinment to M. Almalki's return was the
Canadi an government, not the Syrian government,
that it was the Canadi an government that wanted

hi m kept in Syri a.

MR. DAVID: And this you indicated
to M. Coons?

MR. EDELSON: | believe that was
not precisely, but that was the substance of what
was conveyed to him was that there was a real
concern, based on what we were conveying to him as
informati on com ng out of Syria, that M. Al mal ki
was al so being tortured and was bei ng detained
there and interrogated and that material had been
sent to Syria by the Canadi an government whi ch was
bei ng used to assist in his interrogation and

detention, and further his detention.
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MR. DAVID: We conme to the | ast
page of your charge sheets concerni ng Maher Arar.
MR. EDELSON: Yes.

MR. DAVID: And perhaps it would
be worthwhile to point out at this point that,

t hough you have many charge sheets, | understand
t hat you acted pro bono in this file?

MR. EDELSON: Yes. What had
happened -- up to the point, and you'll see if you
go to the actual sheet --

MR. DAVID: You're referring to
t he | edger sheet.

MR. EDELSON: There was a receipt
of a sum of nmoney --

MR. DAVID: [It's been redacted.

MR. EDELSON: \Which had been
redacted. It was largely to cover any
di sbursements on the file, as it turned out,
that's what we thought it would be.

Thi s was noney that was received
as a result of a phone call froma |awer in
Toronto, with a magjor firmin Toronto, who had
known Maher at McG ||l and said he wanted to put
t oget her some -- it was a small amount of nmoney --

to assist himin any way that he could, and he
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sent -- he sent the cheque to ny firm

MR. DAVID: Okay. So com ng now
to the entry for Novenber 24, 2003.

MR. EDELSON: Ri ght .

MR. DAVI D: "Chief Superintendent
Brian Garvie ..."

MR. EDELSON: Ri ght .

MR. DAVID: |[|'mnot sure what the
next word is.

MR. EDELSON: He -- "Assigned
public complaints, Arar."”

So he told me he had been assigned
to investigate a public conplaint that had been
made to the RCMP with respect to M. Arar's case
and the conduct of the RCMP, and he said he would
like to meet with ne.

MR. DAVID: Okay.

MR. EDELSON: And we did neet.

MR. DAVID: Sinply for the record,
if we could go to P-83, which is the --

MR. EDELSON: Ri ght .

MR. DAVID: And | bring you to
tab 3.

3

EDEL SON: Thr ee.

3

DAVI D:  And then pages 32

StenoTran



© o0 N o o -~ wWw N P

N N N N NN P B R R R R R R R
ag A W N P O O 00 N oo 0o »d W N -, O

7396

to 35.
MR. EDELSON: Thirty-two. Yes?
MR. DAVID: And this is a copy of
your statement to Brian Garvie?
MR. EDELSON: Yes, it is.
MR. DAVID: Dated January 12,
20047
MR. EDELSON: Yes. That's the
date we nmet.
MR. DAVID: Okay. I"d like to
enter as an exhibit now two documents: One is a
letter that is comng from Shirley Heafey to you,
dated January 21, 2004. That woul d be P-155.
EXHI BI' T NO. P-155: Letter
fromMs Shirley Heafey to
M. M chael Edel son re RCMP
| nvestigation into Chair's
Conmpl ai nt (Maher Arar), dated
January 21, 2004
MR. DAVID: And your response, the
very next day, which would be P-156.
MR. EDELSON: Thank you.
EXHI BI' T NO. P-156: Response
letter from M. M chael

Edel son to Ms Shirl ey Heafey
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re RCMP | nvestigation into
Chair's Compl ai nt (Maher
Arar), dated January 22, 2004

MR. DAVID: And so in Ms Heafey's
letter on the 21st of January, she is inviting
M. Arar's collaboration in the public's conmpl ai nt
process with the RCWMP?

MR. EDELSON: Yes. I mean, two
t hi ngs were devel oping at this point. One was --
obvi ously | was about to beconme a witness. So |
obvi ously couldn't continue ny representation of
M. Arar.

So by this stage M. Wal dman, |
think, in any event, was either retained or was in
t he process of being retained. So | wrote back on
the 22nd, the next day, and told her that ny
under st andi ng was, just fromthe media, that Lorne
Wal dman was now representing M. Arar and that she
forward the interview  request to interview
M. Arar to M. Wal dman.

Because | had al ready given ny
interview nyself, so | didn't -- | wouldn't have
t hought it appropriate, in any event, to continue
any representation at that stage.

MR. DAVI D: M . Edel son, thank
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you. Those are my questions.

THE COVM SSI ONER: Ms Edwar dh?

MS EDWARDH: | wanted to ask your
i ndul gence, M. Conm ssioner.

THE COWMM SSI ONER: Sure. Do you
need a break?

MS EDWARDH: Just five m nutes?
Woul d t hat be conveni ent ?

THE COWMM SSI ONER: Sure. \Why
don't we do that? That will be good.

MS EDWARDH: Thank you.

THE REGI STRAR: Pl ease st and.
--- Upon recessing at 2:53 p.m /

Suspension a 14 h 53
--- Upon resum ng at 3:01 p.m /
Reprise a 15 h 01

THE REGH STRAR: Pl ease be seat ed.
Veui |l | ez vous asseoir.

MS EDWARDH: Thank you,
M. Comm ssioner. It allowed me to prop ny books
up.
EXAM NATI ON

MS EDWARDH: M. Edel son, before |
begin, as you know, | represent Maher Arar, and I

have been asked to personally thank you for your
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efforts in trying to secure his rel ease.

MR. EDELSON: Thank you.

MS EDWARDH: Now |I'm going to junp
around a little bit, so if you need to get
anchored in a piece of paper or anything |ike
that, please |let nme know.

| wanted to turn to the interview,
or discussion, you had with M. Arar on
January 30t h.

MR. EDELSON: Yes.

MS EDWARDH: And just cover a
couple of issues in it that |I thought arose, and
as | appreciate your observation that while this
interview is undoubtedly designed to record and
capture the essence of a conversation, you'll
agree with me that, given howit's undertaken,
there may be details and spellings and nanmes t hat
may not be particularly accurate?

MR. EDELSON: ©Oh, yes.

MS EDWARDH: So if | were to take
you down to the first page of this interview,
where you see, "Software oriented"?

MR. EDELSON: Yes.

MS EDWARDH: And suggest that the

proper name that should be there is "Sinmulynk,"
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and what that is is a software which itself

si mul ates communi cati ons systens?

MR. EDELSON: | wouldn't disagree
with that.

MS EDWARDH: Fair enough.

And I'd also like to go to the
di scussion that you had with M. Arar. It was his

view, was it not, that he felt that the
significant decline in the power on his | aptop
computer indicated that someone had done sonmet hi ng
more than simply turn it on?

MR. EDELSON: ©Oh, yes.

MS EDWARDH: And | take it the two
of you are more than famliar with the termoften
used forensically as mrroring the hard drive?

MR. EDELSON: Yes.

MS EDWARDH: And what m rroring
t he hard drive does is to renove all data in the
hard drive, including any spaces that may be
there, to gather data that has been deleted from
t he computer systenf?

MR. EDELSON: Oh, | understand it
to mean that they i maged the data in the hard
drive, yes.

MS EDWARDH: But, nore
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i mportantly, by doing a mrror inmge of the hard
drive, if someone has del eted somet hing, unless
it's been witten over, you can capture del eted
dat a?

MR. EDELSON: Well, that's ny
under st andi ng, that they have the capability of
doi ng that.

MS EDWARDH: So M. Arar felt, |
take it, and you too were concerned, that the
seizure of the |laptop may have i nvolved an
inspection and a mrroring of all the imges on
the hard drive?

MR. EDELSON: Well, | think that
he had the concern, and | certainly wasn't
di sagreeing with him that there had been a search
of his hard drive and maybe even his PalmPil ot.

MS EDWARDH: Now, just to junmp to
another interview. 1In the latter part of
December, when you nmeet with the four officers
from A- OCANADA, that is when they disclose to you
t hat they have sonme concern about who M. Arar had
on his PalmPilot and how that matched up with
others of interest or other targets and
informati on or contacts they had with M. Arar?

VMR. EDELSON: It was either the
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| at e Novenber or the Decenmber neeting, yes.

MS EDWARDH: [It's apparent, sir,
that either at the time of this search at the
border, or at some | ater date, the officers had
actual ly obtained the contents of either the Palm
Pil ot and/or the |l aptop in order to draw that
concl usi on?

MR. EDELSON: Well, | think the
inference is there. | didn't have any definitive
informati on that that was the case. In other
words, no one told me that that's how they got it.
But | certainly assumed that's how t hey got that
informati on, vis-a-vis the information on his Palm
Pil ot or | aptop.

MS EDWARDH: Right, right. At
| east, as best you knew, that M. Arar had never
vol unt eered handi ng over to the RCMP either his
| aptop or his PalmPilot, so the only way they
coul d have known what was in it was to have
accessed it at sonme point?

MR. EDELSON: According to the
information | had, that is correct.

MS EDWARDH: Now, goi ng back again
to the interview and his concerns, | want to bring

you to the | ast eight or nine lines of the

StenoTran



© o0 N o o -~ wWw N P

N N N N N N P B R R R R R R R
ag A W N P O O 00 N oo 0o »d W N -, O

7403

interview and put to you a suggestion that may
assi st you in refreshing your menory.

' m going to suggest to you t hat
when M. Arar started to discuss the nanmes of
M. Almal ki, and then Safa and Nazi h, he was
descri bing a very particular event that had
occurred at Friday prayers when he had di scl osed
to Safa the contact with the RCMP, and Safa
informed himthat indeed Safa hinmself had been
questi oned about M. Arar's political and
religious views?

MR. EDELSON: | woul d have no
di sagreenment with that expanded view of what he
told me.

MS EDWARDH: But you're content
that that refreshes your recollection?

MR. EDELSON: Yes, yes.

--- Pause

MS EDWARDH: | just want to review
anot her point in this. Apparently M. Arar
expressed some concern that his phone was the
subj ect of a wiretap?

MR. EDELSON: Yes.

MS EDWARDH: And there's a

reference here | found a little difficult to
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understand until | reflected on it over the
| uncheon recess?

MR. EDELSON: Page 2?

MS EDWARDH: Yes.

MR. EDELSON: Yes.

MS EDWARDH: And hal fway down t he
page: Arar -- |I'msorry, your witing is as bad
as m ne?

MR. EDELSON: "Client felt phone
tapped. RCMP called while tal king to nother.

7:30 a.m" It says, "He showed -- while in
Tuni sia.”

MS EDWARDH: |'m going to just
stop you there, sir, because | want to stop really
at the first l|ine.

MR. EDELSON: Ri ght .

MS EDWARDH: M. Arar, |'m going
to suggest, that what he said to you, was that,
when he returned home he phoned his nmother and
i medi ately thereafter a tel ephone call was pl aced
to his residence, that he answered, and it was the
RCMP. And what he assumed is there was |ive
|'istening going on to his tel ephone?

MR. EDELSON: Yes.

MS EDWARDH: Does that refresh
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your recollection?

MR. EDELSON: Yes. Well, the note
was made because of the -- although it's not clear
as |'ve noted it --

MS EDWARDH: Ri ght .

MR. EDELSON: -- about his concern
t hat there was this quizzical coincidence between
a conversation on the one hand and then, boom he
gets this phone call fromthe RCMP.

MS EDWARDH: And of course, sir,
you know from your experience as a crim nal
def ence counsel that there are some wi retaps that
operate merely by a recording and ot hers that
operate by having police officers designated to
listen in on |live conversations?

MR. EDELSON: To monitor, yes.

MS EDWARDH: Yes. So indeed a
moni tor would be able to determ ne i mmediately, if
there was a nonitor on that phone |ine, that
M. Arar was home because he was making the call?

MR. EDELSON: Yes.

MS EDWARDH: Now, | want to go, if
| could, to an entirely different area, so that
t hose who may not feel -- or know a great deal

about the practice of crim nal defence work wil
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understand the steps you took once you had been
asked initially about an interviewwith M. Arar.

You' ve said, | think, two or three
times, and this goes back to the beginning phase
of your involvement with him that you were in
di scussion with M. Arar and he personally had
made it clear that he was prepared to have a
conversation with the RCWP?

MR. EDELSON: That's true.

MS EDWARDH: And then, indeed, al
t he obligations of defence counsel kick in in
assessing what | egal advice you would give a
client in those circunstances. Fair enough?

MR. EDELSON: Yes. Oh, yes.

MS EDWARDH: And one of the, of
course, inmportant factors you would consi der was,
had the authorities disclosed to you what was the
i nvestigati on and what were the specific factual
matters that your client was to be asked about.

Ri ght ?

MR. EDELSON: Had they discl osed
it to me?

MS EDWARDH: No, that's one of the
i ssues you would have in your m nd when you

approached the question?
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MR. EDELSON: Yes.

MS EDWARDH: And i ndeed, in
M. Arar's case, there was no identifiable
i nvestigation, nor had anyone given to you any
factual matters that M. Arar was to address?

MR. EDELSON: Well, what | had in
hand at the time | gave that advice was this: |
had had a meeting about a week before with a group
of other individuals, whose names | amnot in a
position to disclose.

| had acted for another individual
in an investigation a year earlier, where we
di scovered that information which had been
provi ded by and to the Americans had resulted in a
very significant action against our client, huge
hardship to himin his life, and then when the
Government of Canada, through senior counsel, went
down to investigate the content of that file, they
di scovered there was really no substance to it.

MS EDWARDH: | think it's
i mportant, M. Edelson, to put some meat on your
experience here. | know the matter is in |arge
part public.

MR. EDELSON: Yes, it is.

MS EDWARDH: So perhaps you m ght
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j ust devel op, you know, what happened and what
steps were taken and what was the ultimte result?
MR. EDELSON: Okay.

MS EDWARDH: Just tell the story
for us.

MR. EDELSON: [If | may segue for a
moment. The name of the individual is Liban
Hussein. He was the subject of an investigation
in Boston called the Baracat investigation, which
had to do with a sort of a nore organized Hual | ah
system where people who had em grated to the
United States could come in, deposit cash for
transfer back home to Somalia, for exanple, he was
a Somalian originally before he cane to Canada.

And by having this system because
Somal i a has no banking system they were able to
get nmoney back to their | oved ones overseas where
t hey could support themfromtheir work here in
Canada, or the United States, for that matter.

Now, when M. Hussein was under
investigation, as a result of the provisions of
the various legislation at that tinme. He was
pl aced on the U.N., U S., and Canadi an anti-terror
lists.

Once listed, the |l egislation
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provi des that no one can have any financi al
transactions with these people, which nmeant that
t he conmpany that he then owned, which was a

cl eaning franchise out of the East Coast,
literally pulled the plug on his business.

He enpl oyed fam |y menbers and
others, | think he had 12 or 13 enployees. He
lost all ability to earn income, he couldn't deal
wi th anybody, he couldn't pay anybody, he couldn't
even retain us, in effect.

So we brought a constitutional
chall enge in our factum |Ivan Whitehall, who was
seni or counsel then for Justice, went down to
Bost on because he met with us and told us this, he
had viewed the file, and he came back and he said,
"We are far fromsatisfied about the substance of
this file and we will not represent the United
States of America in any extradition proceedi ngs."

And there were two other |awyers
at that meeting, their names escape me now, and
they said, "We are here to try and effect the
removal of M. Hussein's name fromthe three
lists. Try to get his |life back together again."”
Eventual ly they did succeed in

doing that. It was quite a remarkable effort.
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Al'l charges, or all extradition applications here
were di sm ssed, nothing went on. His |life, after
ni ne nmont hs, was back on the track again, after
bei ng the subject of national and international
publicity. This man sort of had his life back in
order to some extent.

Now, it was in that context that
then these other people conme to see nme in January
of '02, saying that on the 22nd that there had
been searches and/or cards left for interviews.

| got phone calls subsequently
fromone of the individuals saying he was being
constantly followed by the police. | called one
of the officers involved and said what's goi ng on?
You know, whet her there had been harassment or not
was certainly crossing my mnd at this stage.

I n any event, in that context, |
then get a call from M. Arar as well.

So, fromnmy perspective, | really
took with a |arge grain of salt the kind of
information that | was getting, making claims that
clients were guilty of certain allegations.

MS EDWARDH: And so | see you
bringing a healthy scepticismto the assertions

that there is a solid evidentiary base behind sone
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of these all egations.

So when you're com ng, though, to
t he question of, should M. Arar speak to Corporal
Buffam it's my understanding fromreading the
record, M. Edelson, that the police had not given
you any specific informati on about the all egations
or what their objective was with M. Arar in order

for you to give himlegal advice?

MR. EDELSON: Yes. In fact, |
remenmber, | think it was a conversation with Ann
Al der early on where | asked, "Is this a
crimnal -- a traditional crimnal investigation?
Is it an intelligence investigation, |ike a

nati onal security investigation, anti-terrorist
investigation?" "W cannot say."

MS EDWARDH: So then the advice
you were forced to give M. Arar was really advice
in a vacuum and if | could just put a question to
you, M. Edel son

Many of us, with as much
experience as you have, would have said to your
client in those circumstances, "l urge you to say
nothing to these officers until they are nore
forthcom ng."

Or did you give different advice
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because of M. Arar's decision that he wanted to
speak to thenf

MR. EDELSON: Well, the way the
conversation unfol ded, essentially, was this: He
i ndi cated, "Listen, | have no objection to
speaking to them " And | said, "Well, et me clue
you in to the way the system works.

As a crimnal |awyer | would not
advise a client normally to give a statement,
peri od.

However, if you are inclined to do
so, given we have this informati on vacuum about
what is really going on here with this
investigation -- and |I'mgetting conplaints nmade
by all sorts of other sources about investigative
activities -- I'mgoing to suggest to you that we
have certain conditions or preconditions inposed
bef ore such an interview takes place to protect
you. "

Now, there's two types of
protection, of course. |If he's merely being
viewed as a witness or a person of interest, they
still m ght want to interview himand try and get
a KGB statement, you know, a sworn vi deotaped

statenment, for purposes of using it against
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someone el se. So he appears, in essence, through
t he video, qua witness, which, in certain
circumstances, can put one's life in jeopardy.

On the other hand, they may be
| ooki ng at himas a suspect, beyond what | woul d
consider the sort of person of interest state, in

whi ch case you would typically tell someone to say

not hi ng.

So | said in that context, | wll
insist, if I"'mto act as your counsel -- we're
dealing very early on, obviously -- that certain

preconditions exist to that interview. And he
said, "Look, I'Il take your advice on that."

MS EDWARDH: And t he
preconditions -- well, let me just go back one
step. It's nmy understanding fromsonmething you
said earlier that Ann Alder told you that they
wanted a statement on vi deotape made under oath
but wi t hout having identified in what capacity
M. Arar would be speaking?

MR. EDELSON: Yes.

MS EDWARDH: And it's in that
context that you sit down to design the conditions
that you think are appropriate to advise M. Arar

about .
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And per haps you just m ght
identify those conditions and what your thinking
is around why they were inportant?

MR. EDELSON: Well, let's start
with the KGB statement. | indicated that under no
circumstances would | consent to M. Arar being
interviewed with a videotaped, sworn statement,
for the reasons |'ve articul ated.

| agreed that the statement could
be audio taped. | agreed that a transcript woul d
be prepared, and we woul d have an opportunity to
review the transcript to correct anything that we
vi ewed as having been erroneous or m staken in the
transcript.

| indicated that the statenment
woul d not be under caution -- this is the typical
police caution that they read to suspects that,
you know: "You have the right to remain silent,
but if you choose not to remain silent anything
you say may be taken down and used in evidence" --
for the sinple reason that, although the courts
don't necessarily adhere to this all the time, but
the police think that they have a real problem
with voluntariness if there is no caution.

MS EDWARDH: Usual ly, as well, the
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caution is preceded by words of, "You are under
arrest on the charge of “blah.""

MR. EDELSON: Sonmetimes. That is
correct.

| also indicated that |egal
counsel, i.e. nyself, personally, would be
present during the entire interview, which they
don't particularly |like because it restricts
someti mes the kind of interrogation approach that
t hey m ght adopt.

| said, "My client, if | object,
wi Il not answer certain questions.” | also
indicated that he will be free to voluntary | eave
at any time fromthat interview

So these were the types of
conditions that | was insisting upon for this
particular interview.

MS EDWARDH: | take it that you
felt that each of those conditions were
appropriate, given the absence of information
provi ded by either the officers or Ann Al der about
the nature of the investigation and whether or not
M. Arar hinmself was a witness or indeed a target?

MR. EDELSON: Yes. [In ny

experience, these weren't unusual conditions.
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MS EDWARDH: That was ny
next questi on.

MR. EDELSON: | had dictated
simlar conditions in dozens of other crim nal
i nvestigati ons where the client had indicated --
and these are the exceptions, | m ght say, because

in nost cases you are sinmply going to say, "Don't

make any statements" -- but where a client
i ndi cates, "listen, | want to clear my name," or
"l want to make a statement,” then | woul d say,

"Look, yes, that is fine, but we are going to
i mpose certain preconditions to that happening
just to give you some additional protection.”

MS EDWARDH: | ndeed | want to
go what the vast majority of persons would do
and what advice they would give, and | think
you have just identified it, it is a
recommendati on that persons should invoke their
right to remain silent?

MR. EDELSON: Yes.

MS EDWARDH: | am goi ng suggest to
you that, of course, as you know, this is an
exercise of both a | egal and constitutional right?

MR. EDELSON: It is your

constitutional right, yes.
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MS EDWARDH: Furthernore, that the
exercise of that right is not supposed to be held
agai nst you in any way?

MR. EDELSON: That is your Susan
Nellis, | suppose.

MS EDWARDH: Si nce we graduat ed
wi thin a year of one another our history in the
field of crimnal lawis quite sim|lar.

MR. EDELSON: Yes.

MS EDWARDH: But of course that is
t he case of a nurse who was charged wi th nmurder
and one of the principal basis for the charge was,
in fact, her assertion of her right to remain
silent and the right to speak to counsel ?

MR. EDELSON: On the advice of
counsel, yes.

MS EDWARDH: That was used agai nst
her. In theory we have | earned that we are not
supposed to do that.

MR. EDELSON: Per haps.

MS EDWARDH: Wel |, we have
| earned it.

MR. EDELSON: Yes.

MS EDWARDH: So the advice you

gave M. Arar was neither exceptional or unusual,
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given your practice?

MR. EDELSON: Not mnmy personal
practice, no, it wasn't unusual.

MS EDWARDH: Were you
surprised, sir, that given your |ong-standing
relationship with Ms Alder, and also the officers
who you had some famliarity with, and had worked
with, that they failed to give you any paraneters
or boundaries or focus to what they were
interested in?

MR. EDELSON: Not really
surprised, in the sense that I had had many
clients under investigation or suspicion in the
past who did not get an informati onal conmponent to
t he investigative activities of the police before
interviews were request ed.

In fact, sometimes the police
purposefully refused to do it so that the client
can't prepare thenselves for what the interviewis
about. | have seen that many times in
investigations. They will not define the nature
of the investigation.

MS EDWARDH: Often, sir, those are
t he investigations which give rise to a refusal on

the part of counsel to participate, though.
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MR. EDELSON: Virtually al ways.

MS EDWARDH: I n any event, | take
it that your advice to M. Arar didn't change. It
was a decision of the RCMP to decline the
opportunity to interview M. Arar based upon the

terms you set out.

MR. EDELSON: | do recall a
phone call with Ann Alder. 1|1t was one of those,
you know, "C mon, M chael," phone conversations,

"let's loosen up these conditions. Surely we

can work out a deal." | said, "You tell me what
this is all about and maybe we can.” It didn't go
any further.

But there was never any sense
given to me that this was an urgent issue. It was
a pretty relaxed series of discussions that we had
about whether or not M. Arar would come in and
give an interview.

MS EDWARDH: \Whil e your dockets
don't perhaps indicate that it tailed on for days
or even weeks, | take it your recollection is that
this was kind of left on the table wi thout a sense
of i mportance or urgency by both of you?

MR. EDELSON: Well, you know, ny

dockets aren't always accurate, and | guess the
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clients get a deal in that regard, but a | ot of
time -- | amin court usually every day, and a | ot
of the time I"mreturning calls on a cell phone.
| generally don't carry docket forms around with
me when I'min court. | mght be making three or
four calls to various people who are | eaving
messages. I'mcalling in to nmy office, |I'm not
docketing them

But | do recall very
specifically, there were several conversations
with Ann Al der about the conditions, her trying to
cajole me into adhering to |l ess stringent
conditions, me standing my ground and sayi ng, "No,
until you tell me nore and | know what his real
situation is, |I'"mnot prepared to | oosen these
conditions. | said, "he is prepared to talk to
you, but you have got to tell me what this is
about."” "Well, | can't tell you."

MS EDWARDH: | want to go to a
conpletely different area, if | could, and that
is tothe end of this tale which is your meetings
with the officers in, | guess, November 28th and
Decenber .

MR. EDELSON: Yes.

MS EDWARDH: | just want to
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spend a little bit of time on those neetings, if
coul d?

MR. EDELSON: Yes.

MS EDWARDH: I n fact there are
three or four meetings here that | amgoing to
have to touch on.

But the first meeting you have is
November 28t h?

MR. EDELSON: Not the first

meeting. The first neeting was in October.

MS EDWARDH: | ' m sorry.
MR. EDEL SON: | think the 4th
of 2002.
MS EDWARDH: | just want to track

t hrough this entire time period.

For the record, | take it that
at no time during any of your neetings were you
ever given the information that the RCMP vi ewed
t hey had reasonabl e and probabl e grounds to
bel i eve that Maher Arar was involved in any
crimnal activity that could be charged and
tried in Canada?

MR. EDELSON: On the contrary,
they told me specifically they did not have

reasonabl e and probabl e grounds to charge him
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MS EDWARDH: [If you don't have
reasonabl e and probabl e grounds to charge soneone,
you al so don't have reasonabl e and probable
grounds to obtain a warrant for their arrest --
this is just for the record, M. Edelson. |
haven't lost my mnd --

MR. EDELSON: The standard is
i dentical, yes.

MS EDWARDH: And you woul dn't have
a basis to obtain a search warrant in respect of
his home?

MR. EDELSON: Yes.

MS EDWARDH: So the |egal tools
t hat are available to investigating officers when
there is a reasonable basis to conclude a crinme
has been comm tted don't come into operation until
you reach that threshold, by and | arge?

MR. EDELSON: Well, | think we
have got to be careful with the wordi ng you use.
The grounds for investigating someone are quite
different than the grounds for obtaining a search
war rant or chargi ng someone - -

MS EDWARDH: |'mtal ki ng about the
| egal tools.

MR. EDELSON: The tools, yes. The
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t ool s you have descri bed, yes.

MS EDWARDH: Those provided for in
t he Crim nal Code.

MR. EDELSON: The swearing of an
informati on, or the obtention of a search warrant,
or a wiretap.

MS EDWARDH: Or a wiretap. But
police officers can conduct an investigation as
t hey see fit, through interviews and di scussions
and background wor k.

MR. EDELSON: Yes. Absolutely.

MS EDWARDH: So during the entire
period you were involved, | take it that neither
Ann Al der or anyone el se suggested anythi ng ot her
t han they didn't have a basis to charge M. Arar?

MR. EDELSON: No one ever told me
t hey had a basis to charge him

MS EDWARDH: Now, we gl ossed over
what | think is a very inmportant thing you touched
on, M. Edelson, which is a discussion you had
with I nspector Coons. | take it that in the
course of your discussions with Inspector Coons
you were describing your concerns and information
you had received as a result of your invol vement

with M. Al mal ki ?
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MR. EDELSON: Yes.

MS EDWARDH: Am | right that
heard you say that during the course of
M. Almalki's interrogation and torture in Syria,
he observed Canadi an government documents in the
hands of Syrian intelligence?

MR. EDELSON: Yes, but indirectly.
The way that information -- | hadn't net
M. Al mal ki .

MS EDWARDH: Ri ght .

MR. EDELSON: That is Abdull ah
Al mal ki .

MS EDWARDH: Yes.

MR. EDELSON: But present at that
meeting with me was Safa Al mal ki and Nazi h
Al mal ki, with Inspector Coons, and Safa Al mal ki
and Nazi h Al mal ki, along with their brother
Yousef, who lives, | believe, in London, he is at
t he University of Western Ontario Medical School,
t hey had received information from Syria on that
i ssue, which | then conveyed to Warren Coons, nore
or |l ess as you have described it, in that meeting.

MS EDWARDH: | take it the
observati ons being conveyed to Coons were al arm ng

to you because they bring back the spectre of
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interrogation by proxy?

MR. EDELSON: Well, alarm ng? At
this point I wasn't alarmed by anything really, to
be honest with you, but | wanted to sound the
alarmwith himthat the concern we have -- let me
explain the context of why I wanted to do that.

| sought a simlar letter from
Warren Coons to the letter | had sought for
M. Arar vis-a-vis M. Almalki, a letter which
took far, far longer to get in the case of
M. Almal ki than it did in the case of M. Arar.
However, that was a key el enment, again, to what I
was trying to do on behalf of M. Almalki, is get
asimlar letter fromthe RCWP that woul d assi st
in hurrying M. Almal ki's release.

So just returning to your original
question, | had received information fromfamly
menmbers that M. Al mal ki had gotten information
out to themthat while being interrogated, and
after lengthy torture at the Pal estine Branch of
the Syrian Intelligence, that he had an
opportunity to ook at a file being used by one of
his interrogators -- and | believe that there were
maybe two or three opportunities.

The first, he just got a glance of
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some Canadi an government letterhead in his file.
Then he got to read it in part. What was being
conveyed back to me, which was then told to Warren
Coons, was, "Listen, we understand that the
Canadi an governnment is the problem here, not the
solution, that he is seeing material in his own
file, and being told during interrogation that
"the reason you are not |eaving us is the Canadi an
government doesn't want you back. They want you
to stay here'."

MS EDWARDH: | take it your
i mpression was that the materials in the file were
bei ng used in the course of interrogation --

MR. EDELSON: Yes, absolutely.

MS EDWARDH: -- of your client,
or of --

MR. EDELSON: That was ny cl ear
inference fromthose facts. The reason | was
telling Warren Coons that was the context, again
returning to the letter. | was saying, "If that
is not true, if you aren't conmplicit in the notion
t hat the government doesn't want him back," |
said, "G ve me a letter saying you are not
standing in the way of his return.”

MS EDWARDH: Can you tell us how
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long it took you to get the letter in respect of
M. Al mal ki ?

MR. EDELSON: | don't have had
a part of the file here. | didn't expect to
have to refer to it, but | can tell you it was a
period of, | think, about 3 nonths of phone calls.
And | was on top of himall the time, constantly
calling him

He was very good. | mean, he
constantly called me back and he would report to
me that there were problens.

You know, it was a |letter by
commttee. He said this had to be revi ewed by
| egal counsel up and down and si deways, and sorry
for the delays but we think we are going to get
you the letter, but we don't have it yet, and
anot her | awyer has to reviewit, or someone else
in another departnment had to reviewit, so it took
a nunmber of months to get what was a relatively
sinple letter.

MS EDWARDH: Do you recall whether
you took your concerns over |nspector Coons' head,
because it does stri ke me that what you are being
told at |least is that the governnment is

contributing not only to the detention but
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potentially the interrogation and the methods by
havi ng proffered this kind of information?

So | wonder, did you go beyond
| nspect or Coons?

MR. EDELSON: In the RCMP, do
you mean?

MS EDWARDH: Yes.

MR. EDELSON: No, because | was
told he was the new head of the division, taking
over for M ke Cabana. And if | may say so, |
t hought we devel oped al most an instant rapport.
We got along extremely well together. | thought
he was a very sincere fellow. | thought he was
giving me the straight goods and he was doi ng
hi s best.

MS EDWARDH: And you were content
to deal with himthen?

MR. EDELSON: | wanted to deal
with himbecause | felt we had devel oped a good
rapport.

MS EDWARDH: | then concl ude you
saw no reason to go any higher --

MR. EDELSON: No.

MS EDWARDH: -- in respect of

your efforts?
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MR. EDELSON: No.
MS EDWARDH: All right.

| want to go back then, if you

just bear with nme as we junp around vari ous

dates - -

MR. EDELSON: Yes.

MS EDWARDH: - to the desire of

the RCMP to conduct an interview with M. Arar

upon his return?

MR. EDELSON: Yes.
MS EDWARDH: You have been taken

to a number of tabs, and | want specifically to

take you to what we now call the M chael Edel son

docunments at tab 11 --

MR. EDELSON: Okay.
MS EDWARDH: -- and to

page 31 of 35.

03-10- 06,

MR. EDELSON: Yes.
MS EDWARDH: Under the headi ng
there is a note:
"A brief team meeting was
held with investigators to
update them on the rel ease of
Maher ARAR. (Blank) met with

| nsp. Coons to discuss the
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ARAR situation, in particular
our need to give
consi deration for an
interview. ARAR is
represented by M ke Edel son
and we have met with himin
t he past. Discussed the need
to interview ARAR at this
time. Would the interview
(as a witness) make it into
t he public domain..."
| want to just say this is the
first time | have been able to identify any
specific reference to how the person is being
approached, and there is obviously a big
difference to being a potential witness in a
proceedi ng than being a suspect who is really
bei ng i nterrogated.
Now, around this time, when people
wer e having di scussions with you, were you told
t hat the focus of the interview would be with
M. Arar as a prospective witness?
--- Pause
MR. EDELSON: | don't recall.
MS EDWARDH: If you had been told
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that, it would have been inportant information i
any cal culus that you would use in eval uating
cooperation or not with the RCWMP?

MR. EDELSON: Yes.

MS EDWARDH: On any ot her occasi

in your dealings with the Arar matter, did anyone

ever distinguish or define the basis of an

interview, if one was going to take place, was it

t hat of a witness or a suspect or a target, other

than this reference | have just showed you?

MR. EDELSON: Are you talking
post-return or at any time?

MS EDWARDH: Any ti ne.

MR. EDELSON: No, not that
| recall.

MS EDWARDH: | want to just
clarify a reference fromJanuary 13th in respect
of your time sheets. That is Exhibit P-142, and
t he date, M. Edelson, is January 13th.

MR. EDELSON: Of 2002?

MS EDWARDH: Yes. No, |I'msorry,

it is 2003.
--- Pause
MS EDWARDH: | wanted, if | coul

to ask you to tell me whether the references --
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mean, often when you are dealing with these issues
you are dealing with M. Almal ki as well, in your
own m nd anyway, as you nove these cases forward
or try to?

MR. EDELSON: Not only in my own
m nd, but actually in discussions.

MS EDWARDH: Ri ght . If I could
just ask you to turn over to the notes. There is
a reference there to Almal ki, and | would Iike you
toread it again, starting with:

“"Arar famly historically in
opposition to regime."

MR. EDELSON: Oh, yes. Yes, |
have it.

MS EDWARDH: Then there i s an
arrow goi ng towards the left:

"No logic to any of this.™

This is either your observations,
or this is also M. Pardy, is it not?

MR. EDELSON: Yes.

MS EDWARDH: And:

"Al mal ki also there."

| take it that is a reference to

M. Al mal ki being confined in Syria by Syrian

Mlitary Intelligence?
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MR. EDELSON: Yes.

MS EDWARDH:

"Some famly connect.™

MR. EDELSON: "Connection,™"
probably.

MS EDWARDH: " Connections." All
right.

s that M. Almal ki with respect
to those "some famly connections"?

MR. EDELSON: | would have to | ook
at the redacted portion to answer that properly.

MS EDWARDH: Isn't that
i nteresting.

MR. EDELSON: Well, | have
t he original.

MS EDWARDH: W t hout di scl osi ng
any confidential information, what |I"'mreally
trying to establish is the note, "Some famly
connect/connections in Afghani stan" relates to an
observati on about M. Al mal ki, and not M. Arar.

MR. DAVID: | just wish to state
for the record that the redacti on was at
M . Edel son's request.

THE COMM SSIONER: It is not an

NSC redaction, it is a privacy redaction.

StenoTran



© o0 N o o -~ wWw N P

N N N N N N P B R R R R R R R
ag A W N P O O 00 N oo 0o »d W N -, O

7434

MR. EDELSON: That's right. It's
a privilege. Yes, solicitor-client issue.

MS EDWARDH: |'m not trying to get
at that, I merely want to draw your attenti on and
ask you the question, and suggest to you, sir,
that the reference to some famly connect or
connections with the redactions-Af ghanistan is a
reference with respect to M. Al mal ki ?

MR. EDELSON: Yes.

MS EDWARDH: Thank you.

| want to just talk about or take
your m nd back to your discussions at the neeting
November 28th wi th Cabana, Corcoran, Ann Al der --
was it I nspector Callaghan?

MR. EDELSON: No, | think it is
Staff Sergeant or Sergeant, |'mnot sure.

MS EDWARDH: | don't nmean to
denmot e anybody in ny references.

l'"minterested in some of the
observations that you have made about this
meeting, and | think you said something of great
i mportance and | just don't want to pass over it.

You testified, in answer to a
guestion -- sorry, there is no note here. | wish

t here was.
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MR. EDELSON: No, that is fine.

MS EDWARDH: You testified in
answer to a question composed by Comm ssi on
counsel that there was a discussion at this
meeting that indicated CSI'S had obtai ned, or
recently obtained, a formof statement and
interviewrelating to M. Arar.

MR. EDELSON: | think ny
answer was that it was either at the Novenber
meeting or the December meeting. | wasn't
absolutely certain.

MS EDWARDH: Fine. | am/less
concerned with the 30 days that may be different
t han your best recollection of the comments that
wer e made.

MR. EDELSON: Ri ght .

MS EDWARDH: What is significant
for us is, indeed, we know CSIS attended in Syria
on November 20th; we know that they met with the
counterparts they have of Syrian Mlitary
I ntelligence, and we know t hey di scussed M. Arar.

The inference | drew from your
remark, M. Edel son, was nothing nmore or |ess than
this: That in your discussion with these four

officers you were being told that a recent
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statement and interviewwith M. Arar was in the
hands of CSI'S and had not yet been provided to the
Mount i es.

| s that your evidence, sir?

MR. EDELSON: Yes, that they
wanted to get access to it.

MS EDWARDH: Yes. You made
anot her interesting observation --

MR. EDELSON: May | j ust
clarify that?

MS EDWARDH: Certainly.

MR. EDELSON: As | understood
it, it wasn't a statenment that CSIS had taken but
it was the interrogation statement of Maher Arar
by the Syrians that CSIS had a copy of, a
transcript | understood, which the RCMP wanted to
get access to.

MS EDWARDH: Ri ght .

MR. EDELSON: | just want to make
sure that it's clear. It is not something that
CSI'S was over there interrogating himin some way.

MS EDWARDH: No, apparently they
declined the opportunity.

MR. EDELSON: | had no knowl edge

of that.
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MS EDWARDH: I n any event, you
made the observation as well that you weren't sure
what use any such document could be put to because
its essential credibility or reliability was in
i ssue because of the conditions of detention and
the risk of torture.

That may be your thinking, but
| really just want to put the question to you,

M. Edelson: Did you say that to the officers and
did you have --

MR. EDELSON: ©Oh, yes.

MS EDWARDH: ©h, you did.

MR. EDELSON: ©Oh, yes.

MS EDWARDH: Coul d you tell us
about that conversation?

MR. EDELSON: | was very
di sm ssive of any statenment that would have been
taken from M. Arar by Syrian Intelligence,
sayi ng, "What good is the statement --" to the
effect, "What good is the statement if it is taken
under torture? MWMhat credibility does a statement
l'i ke that have? None."

MS EDWARDH: Do you recall --

MR. EDELSON: Keep in m nd,

Ms Edwar dh, that they are telling me things |ike,
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you know M. Arar is rumpured to have been in a
training camp in Afghanistan, and all the rest of
it. | assumed that this kind of stuff was
emanating fromthe Syrians, and, in turn, somehow
fromM. Arar, or fromsome part of their
i nvestigation, so | was discounting it.

| was saying, "Who cares what
comes fromthe Syrians? | mean, given the
circumstances of his likely interrogation.”

MS EDWARDH: What was the
response?

MR. EDELSON: | don't remenber
t here being any specific response to ny conment.

MS EDWARDH: Did you ever, in
your | ater conversations with any of the
officers, obtain information that they had
received that statement?

MR. EDELSON: No.

MS EDWARDH: Now, | want to turn
to the issue of these allegations of 1993 in
Af ghani stan, and the Mosl em Brot herhood, and |
want to know, sir, since you were in contact on
and off with M. Pardy or the Mounties over this
entire period, did any of these people ever say to

you, "All right, M. Edel son, using your good
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office as pro bono defence counsel, it would help
us if you could find out if certain facts are
true. Could you try and gather together sone
financial records fromM. Arar's famly, because
we think they mght still be around in this time
period before they are destroyed by banks, and see
whet her or not there is any evidence that we can
put together to show, a couple of things, you
know, his history, his roots, where he was
wor ki ng. Go back to McGill, get a transcript?”

Ms. Mazi gh does not have
power of attorney. Did anybody say to you, "Go
hel p her put had stuff together so it can be
given to the Mounties, and given to the
Ambassador, and given to consular affairs so they
can deliver it to Syria to resist any allegation
t hat may come forward"?

MR. EDELSON: No.

MS EDWARDH: Had you been asked to
undertake these activities, would you have done
it, in the circumstances?

MR. EDELSON: Well, | probably
woul d have di scussed it with Ms Mazigh at this
point. | didn't have a client | could discuss it

with per se.
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| think I would have been pretty
circunmspect about doing that kind of thing. It is
sort of anal ogous to trying to devel op an ali bi
for a client and give that information over, but |
still didn't have a fix on what it was he was
being i nvestigated for. | was hearing these vague
al | egati ons about Mosl em Brotherhood. My
understanding is he would have been a bit young at
the time, because the brotherhood, | thought, was
wi ped out in Syria in the 1980s.

MS EDWARDH: Early 1980s.

MR. EDELSON: Right. | don't know
with certainty. 1t just struck me as being a
bogus claim

You know, | suspect that

m ght have pursued it with Monia Mazi gh and had
a discussion with her about it.

MS EDWARDH: Had Moni a asked your
assi stance in doing anything --

MR. EDELSON: But if this was
going to go to the Syrians, | nmean | didn't have
a high level of trust that this would have any
great inpact.

Keep in m nd, we had people -- |

was wor king on the file -- frustrated as | was,
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but I was working on it. W had people in
government, we had Marl ene Catterall went over
t here, we had -- M. MTeague | think went over
t here, we had M nister Graham maki ng
representations, we had Gar Pardy, the head of the
consul ar section, working on this, the Prinme

M nister wote a letter, that didn't secure his
release. | really wasn't of the view at this
poi nt that nuch that we were going to do, had

t hat kind of request been made, would have had
much success.

MS EDWARDH: |I'mreally not so
much asking it on behalf of the Syrian Mlitary
I ntelligence?

MR. EDELSON: The RCMP?

MS EDWARDH: If M. Pardy had said
to you, "Listen, M. Edelson, it would be of help
in our representations to the Syrians if | could
prove "A" or "B". Surely then, with, | suppose
t he advice and support of Maher's wife, you would
have then have taken some steps to assi st
M. Pardy?

MR. EDELSON: Well, when M. Pardy
said at Clair de Lune a letter would be hel pful, I

said, "What kind of letter? Something that woul d
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say A, B, C, D?" He said, "That would be
fantastic. |If you could get a letter that said

A, B, C, D, I think that would be very useful."

So if it was that kind of discussion, | would have
pursued it.

MS EDWARDH: Eventually M. Pardy
says to you, | think in one of the conversations
you had, "There is really nothing we can do here."
That is how |l took his -- | think it is in
January?

MR. EDELSON: | think he was in
sonme respects, at certain times, nore frustrated
t han | was, because he had access | didn't have.

MS EDWARDH: Yes.

MR. EDELSON: And | think that he
prided hinmself on being effective at what he did,
whi ch was ameliorating or getting the rel ease of
Canadi ans abroad, and | think he was terribly
frustrated in this case. He was frustrated with
the Americans stonewalling him he was frustrated
with the Syrians --

MS EDWARDH: Di d he ever express
real frustration with you with the RCWMP?

MR. EDELSON: The RCMP?

MS EDWARDH: Yes, and their
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failure to --

MR. EDELSON: Only the one
occasi on where there was a concern expressed t hat
we didn't get all the information in the letter
t hat he had hoped to get. | think he was a little
frustrated by that. But otherw se, no.

MS EDWARDH: All right.

Now, | want to just take you to a
comment you made with respect to Exhibit P-150,
the letter to you, M. Edel son. You made a
comment about it and | just want to give you an
opportunity to expl ain.

It is the letter, of course, we
have just been tal king about.

MR. EDELSON: Thank you. Yes.

MS EDWARDH: You testified that
the letter caused you concerns. |I'mtrying to --
| would just |ike your comment, sir, on what was
it inthe letter that you saw as concerni ng?

MR. EDELSON: Okay. | found it
under st andabl e from ny perspective, based on ny
experience, that they weren't going to say: He is
not the subject of any investigation, because they
wanted to interview him So whether he was either

t he subject of the investigation, or a potenti al

StenoTran



© o0 N o o -~ wWw N P

N N N N N N RBP B R R R R R R R
ag A W N P O O 00 N oo 0o »d W N -, O

7444

witness in reference to that

i nvestigation, |

wasn't surprised | didn't see that as an inclusion

in the letter.

What | was referring to in ny

comment was, where he states

of paragraph 1:

in the | ast sentence

"Furthernmore, it would be

i mproper
M. Arar

for me to comnment on

's present situation

relative to our ongoing

i nvestigation ...

Then he goes

on to say, he uses

this word "relative" again in the first sentence

of what is the third paragraph:

"At this juncture | can only

confirmthat the RCMP di d not

play any role relative to

M. Arar's present
situation.”
You may recall -- if | could
have the October 31st letter that | wote -- for

just a moment ?
MS EDWARDH
pi eces of paper.

MR. EDELSON:

| have too many

| have the

StenoTran



© o0 N o o -~ wWw N P

N N N N NN P B PR R R R R R R
ag A W N P O O 00 N oo 0o »d W N -, O

7445

original here.

MR. DAVI D: P- 83.

MS EDWARDH: P- 83.

THE COWMM SSI ONER: \What tab?

MS EDWARDH: | think it should be
tab 1.

THE COMM SSI ONER: Sorry, what
page?

MS EDWARDH: Page 228.

MR. EDELSON: Thank you.

You will see in the letter, the
first paragraph is: Did essentially the RCMP make
a request to have M. Arar deported to Jordan or
Syria? Then | get this response, which is:

"1 can only confirmthe RCWP
did not play any role
relative to his present
situation.™

| thought that unduly vague, given
t he question was a sinple question, "Did you play
any role in the request to have himsent to Jordan
or Syria?"

Hi s present situation was he was
injail in Syria.

MS EDWARDH: So you felt that
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t he answer wasn't responsive to the question
you posed?

MR. EDELSON: Yes, | didn't see --
yes, and | didn't see why they -- that was the one
question they were probably going to be in a
position to answer.

MS EDWARDH: Now, at the meeting
of Novenber 28th you have described the di scussion
you had -- and I don't want to take you there, and
you have certainly identified what the factors
were that the RCMP were concerned about.

One of the things you went on to
say was you di scussed the media and nmedi a strategy
and the need in this very odd situation to not be
mooting this in the public domain, but to keep
your counsel s.

So | have this question: The
RCMP, in asking you that, what did they tell you
t hey were doing? | mean, what did you, as counsel
to M. Arar in the circunstance, even though he is
in Syria -- | mean you are the one who i s now
bearing the burden of communication with the
police -- what did they ever say they would do,
could do, would try to do --

MR. EDELSON: Not hi ng.
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MS EDWARDH: -- to assist hinf

MR. EDELSON: Not hing. They
didn't make any statement about assisting himin
his rel ease

Remember, | just got the letter
the day before. This is the day after the receipt
of that letter we have just referred to. | went
over there because of the letter, the fact that
the letter didn't fulfil the four requests that
had made. We had a di scussion about that. This
basically was all we can give you. | was not
informed that they were doing anything actively to
secure his return, I was merely informed they
woul d i ke to speak to him

MS EDWARDH: So from your
perspective, the only thing the officers were
interested in doing was forwarding their own
i nvestigative objects while he was in Syri a.
There was nothing el se that they were prepared to
at | east hint at?

MR. EDELSON: In terms of
hel pi ng hi n??

MS EDWARDH: Yes, hel ping him

MR. EDELSON: No. They expressed

a desire to talk to him They expressed a desire
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to perhaps go there and talk to him They were
deni ed access they said. They certainly would
like to talk to himif and when he returned, but
not hi ng was indicated to me by the officers that,
you know, in ternms of a game plan that they were
pursuing to secure his release so that they could
pursue their own investigative objectives.

MS EDWARDH: Did you ever get the
feeling that their viewof it -- well, by anything
t hat was said to you -- was that to assist any
nmore actively in having M. Arar returned home
woul d give the wong message to the U. S. about
Mounti e cooperation?

MR. EDELSON: No. | remember
we had a di scussion which was -- | remenber
| aughi ng about it with themto some extent, and
that was in reference to M. Arar and M. Al mal ki,
getting M. Arar and M. Al mal ki back here, and,
you know, what can you guys do to facilitate that
and assi st that?

And words to the effect, "Well,
listen. The Syrians really don't trust us. They
don't trust our |legal system He wll make bail."
I n other words, we can't guarantee themthat we

can detain these people if they are sent back and
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we can't guarantee, you know, that a trial will go
in a certain way.

There was a sceptici smabout our
| egal system whi ch was expressed, which I |aughed
about. | said, "They don't |ike our Charter?"

And "t hey don't have a Charter in Syria?" That
sort of comment, you know a glib comment, was nmade
back and forth.

But they did express that concern
that the Syrians were not anxious to secure his
rel ease to Canada because they felt that, | guess,
Canadi ans were soft in ternms of our |egal system

MS EDWARDH: They coul d have a
trial.

MR. EDELSON: "Soft" being ny
word, not their word.

MS EDWARDH: Of course. |Indeed it
is interesting that same questi on was asked, at
| east by the U.S. authorities apparently, when
t hey spoke to the RCMP before M. Arar went to
Syria, which was, "Does he have a right of entry
as a Canadian citizen and i ndeed can he be
detained,” a simlar set of concerns?

MR. EDELSON: That is one thing

know we di scussed.

StenoTran



© o0 N o o -~ wWw N P

N N N N N N P B PR R R R R R
ag A W N P O O 00 N oo 0o »dM W N - O

7450

MS EDWARDH: | want to just
canvass a couple of areas. We m ght as well go to
this last one, it will take us a little bit of
time.

We were review ng the meeting, |
t hink on either the 28th of Novenmber or the
Decenmber neeting, and we came to a portion of that
meeti ng where you thought perhaps the matters
di scussed with the RCMP were, in fact, not
relevant to M. Arar.

Do you recall that?

MR. EDELSON: Oh, yes. This was
when M. David was questioning me?

MS EDWARDH: Yes.

MR. EDELSON: The context, as |
recall, was this, that the RCMP wanted to gain
access to M. Arar in Syria to interviewhim in
ot her words travel there to conduct an interview,
but they are being shut out, as it were. They

wer e not gai ning access successfully.

MS EDWARDH: |'m going to suggest
to you that the -- | would |like to explore this
area, and I will -- maybe | should make the | egal

argument now, M. Conmm ssioner.

THE COMM SSI ONER: Why don't we
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do that?

MS EDWARDH: M. Edel son has sonme
information -- not a lot -- about a visit made by
the RCMP to Afghanistan in the summer of 2002. At
that time, the RCMP spent two days interview ng --

THE COWM SSI ONER:  Well, is this
the informati on over which an NSC claimis made?

MS EDWARDH: | have no idea. |
just know that this fornms part of the public
record.

lt's on the CBC interview with
M. Khadr, and M. Khadr is quite open about this
and i ndeed woul d be prepared to testify to it. |
know it because he has told nme personally.

THE COWMM SSI ONER: Let me just ask
M. Fothergill, because |'ma little bit in the
dar k about the claimthat was made earlier.

MR. FOTHERGI LL: Yes, |'m not
entirely sure what's going on either, to tell you
t he truth.

This ordinarily would be subject
to a claimof National Security Confidentiality.
| think the relevance is highly questionable.

Obvi ously, Ms Edwardh, through her ingenuity, has

managed to piece things together and she's now
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seeking a witness to confirmthis.

There's not a great deal | can say
or do to control this process.

THE COWMM SSI ONER:  Wel |, no,
that's not true. That's not true. | mean, first
of all, if there's a piece of information,
what ever it is, over which the Government asserts
a National Security Confidentiality claim then it
will not come out through this inquiry until I
rule that it should. So that the claimw I, at
the initial stage at | east, preclude it from
com ng out.

Now, the process that we've agreed
upon is that if the Government makes a claim then
| won't rule until there's been an opportunity to
deal with it through an NSC process. That's the
process that we agreed upon.

Now, what's happened in this
case -- | reflected over the lunch hour a bit --
is that this witness was apparently told
informati on by RCMP officers that the Government
takes the position was subject to a National
Security Confidentiality claim would be injurious
to national security if disclosed publicly.

On the face of it one would say,
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well, this witness certainly doesn't have
top-secret clearance, so that on the face of it,
if it was subject to National Security
Confidentiality, there would have been a breach of
t hat at that time, on the face of it.

The next point, though, and | made
this earlier, the mere fact that somebody has
breached Nati onal Security Confidentiality does
not initself remove the claim |[It's not like a
solicitor-client privilege that, when published,
it automatically removes it. At least | think
not .

That said, once information is
made public, the argument then becomes any injury
t hat occurs to National Security Confidentiality

may have al ready occurred.

I n any event, in response to your
coment, that you don't know what -- don't have
any control over this, | mean, you do have -- you

are in a position to make a claimto this
information. | take it you know what the
information is.

MR. FOTHERGI LL: I don't know t he
extent of the witness's know edge but | appreciate

your response.
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Let me clarify one thing, however.

| think the concept of Nati onal
Security Confidentiality is somewhat nore flexible
t han per haps you' ve expressed it.

| don't think it follows
necessarily that we're dealing with an
unaut hori zed disclosure. | think it's conceivable
that in certain cases officers of the State may
intentionally and with authorization disclose
sensitive material for alimted purpose. That is
not to say that they disclose it for all purposes.

There may be reasons, which |
frankly don't know at the moment, why it woul d be
significant and legitimate to share with a defence
| awyer, representing some people who are of
interest in a national security investigation,
certain things that the police know. They have
not thereby waived the privilege for all purposes,
something | think our witness has actually
acknow edged.

So let me just state what ny
instructions are, and that's all | can do at this
stage. M instructions are to assert National
Security Confidentiality with respect to this

i nformati on.
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It may be that Ms Edwardh is in
possessi on of facts or argunents that would cause
us to reconsider that. But | don't think that
this is something that I'mconfortable doing on
t he public record at this stage.

So what | m ght suggest is that |
make my claim and if perhaps, with the auspices
of Conmm ssion counsel, we can have a cl ear
under st andi ng of what exactly is the public domain
and how it got there, | can certainly seek
instructions to withdraw that claim

But | think at the noment | nust
respect the instructions |I have, which is to
assert a claimof NSC with respect to this.

THE COMM SSI ONER: Let me suggest
t hat Ms Edwar dh makes her argument, and in the
course of that argument you can obviously refer to
matters that you know of froma public record --

MS EDWARDH: M. Comm ssioner, |
know not hing, from having received i nformation
t hrough any ot her process.

There is a gentleman by the nanme
of -- may | do this now so ny friend can inform
hi msel f?

THE COMM SSI ONER: Yes, that makes
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sense. Go ahead.

MS EDWARDH: A man of some
notoriety in this country is a gentleman by the
name of M. Kadr, K-A-D-R. We have intervi ewed
M. Kadr. He has also given lengthy interviews to
t he Canadi an Broadcasti ng Corporation and they
have seen fit to publish those interviews and
broadcast them t hroughout this nation.

M. Kadr says that he cooperated
with an interviewin md-2002 with four RCMP
officers. During the course of those two days of
interview ng, each lasting four to five hours
each, he was shown numerous photographs. This
interviewis on a videotape, which I'msure the
Government of Canada, or the appropriate agencies,
have. It took place in July and August of 2002.

Therefore, if -- and M. Kadr was
in Afghanistan at the time of the interview by the
four RCMP officers.

THE COWMM SSI ONER: I n custody

t here?

MS EDWARDH: No.

THE COWMM SSI ONER: Oh, okay.

MS EDWARDH: And | under st and
that -- and he would be willing to come and say
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this to the Comm ssion. | don't think there's
any --

THE COWMM SSI ONER: |'m not sure it
is relevant, but carry on.

MS EDWARDH: Now, these are the
same four officers who are working on the Arar
case. These officers showed M. Kadr, | believe,
a picture of M. Arar. M. Kadr, who was fam i ar
wi t h Khal den canp, did not identify M. Arar, at
| east that's what | believe. And if that isn't
relevant to this inquiry, | can't imagi ne what
el se woul d be.

So | believe there is evidence
that M. Edel son can offer that can provide the
essential link to show that the officers who
interviewed M. Kadr are the same officers who
wer e conducting the investigation into M. Arar.

It is that link I wish to
establish. | haven't pieced anything together in
any surreptitious way, except ask a person if they
woul d be prepared to give me a candid and
forthright interview of certain facts.

THE COMM SSI ONER: So the facts
you want right now simply are the four officers’

names who are investigating M. Arar. W have
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t hat evi dence al ready.

MS EDWARDH: And then they had
anot her conversation with M. Edel son, as part of
the interview about M. Arar, that would provide,
| believe, the evidentiary nexus to show that they
are the same, or part of the same, group that
travell ed to Afghani stan and interviewed M. Kadr.

And with that, |I think it's as
public as can be, | don't have any confidenti al
information --

THE COWMM SSI ONER: That's the
extent of what you seek to |l ead at this stage.

MS EDWARDH: Yes. The |inkage so
t hat you will be satisfied, M. Conm ssioner, so
t hat when people |like M. Cabana come to take the
stand, | fully intend to cross-exam ne them about
their trip to Afghanistan in 2002.

MR. FOTHERGI LL: One thing that |
m ght seek to clarify is whether M. Kadr hinself
was able to identify the police officers, or if
that is something that Ms Edwardh is seeking to
establish for the first time fromthis w tness.

MS EDWARDH: M. Kadr cannot at
this time give me the information, but I'msure

that if I could have a copy of the vi deotape we
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could view it and obtain the identity of the
officers, or if I ask M. Edel son about his
further conversation, | can satisfy the
Comm ssi oner that there is a |ink.

THE COWMM SSI ONER: What seens to
be sought now, to help you, M. Fothergill, with
whet her or not you wish to assert a claim is
simply -- the question to this witness is to
whet her or not he has information as to who the
i ndi vi dual s were that Ms Edwar dh has read about
and heard about in the public media? | think
that's the question.

MR. FOTHERGI LL: As | understand
her account of what is public, that does not
include the identity of the four officers --

THE COWMM SSI ONER: No, there would
be no -- it would be -- that's what the additional
question is, | think, as she fairly puts it, it
woul d be to establish the |Iink, presumably that,
one can assune - -

MR. FOTHERGI LL: In that case
will have to take instructions.

THE COWMM SSI ONER: Okay. I s that
somet hing that you're likely be able to do in

t he --
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MR. FOTHERGI LL: | may be able to
obtain those instructions quite quickly if we
could break for five m nutes.

THE COWMM SSI ONER: Okay, we coul d
do that.

s this your | ast area of
Cross-exam nation, Ms Edwardh?

MS EDWARDH: | think | have two
ot her brief ones. But they are brief, and I don't
bel i eve --

THE COWMM SSI ONER: What about
ot her cross-exam nations? M. Boxall, are you
going to have any questions?

MR. BOXALL: | do.

THE COMM SSI ONER: How | ong wi |
you be.

MR. BOXALL: | hope short so --

THE COMM SSI ONER: You have to
press the button back there.

MR. BOXALL: | hope short, but
| ess than half an hour and hopefully 15 m nutes.

THE COWMM SSI ONER: Okay.

M. Bell, do you have any
guestions?

MR. BELL: | don't believe | wil
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have any.

THE COWMM SSI ONER:  And
M. Fothergill, howlong will you be?

MR. FOTHERGI LL: | will have some
guestions. | expect some of them may be canvassed
by M. Boxall, but I think I should reserve half

an hour or so.
THE COWM SSI ONER:  We'll rise for
ten m nutes.
THE REG STRAR: Pl ease stand.
--- Upon recessing at 4:10 p.m /
Suspension a 16 h 10
--- Upon resumng at 4:19 p.m /
Reprise a 16 h 19
MR. FOTHERGI LL: Comm ssioner, nmnmy
clients do not feel confortable making a decision
on short notice. They will |ook seriously at what
Ms Edwar dh has put on the public record and | wil
try to have instructions within a reasonabl e
period of time, but I'mbeen told I cannot have
instructions in the short time we have -- just had
avail able to us.
THE COWMM SSI ONER: When do you
think you will have the instructions? Tonorrow?

MR. FOTHERGI LL: |'m honestly not
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sure. | think --
THE COMM SSI ONER: It would be

i mportant to have the instructions before next

Wednesday.

MR. FOTHERGI LL: This is what |
was thinking. | think |I can certainly give you
t he assurance that | will have the instructions by

next Wednesday.

And if it's a matter that we can
explore, then | suspect it's a matter we can
explore without this witness. There will be other
wi t nesses who could potentially address it one way
or the other.

THE COMM SSI ONER: Or we can
al ways agree on what this witness m ght answer. |
t hi nk Ms Edwar dh has just one or two questi ons on
the point. So we can al ways agree on what the
answer m ght be, and then put it on the record
assum ng - -

MS EDWARDH: " m sorry,

M. Comm ssioner, we can always run it by the
wi t ness and make sure it's factually accurate if
we're going to reach an agreenment --

THE COWMM SSI ONER: What | woul dn't

want to have to do is call M. Edel son back, with
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hi s busy schedul e.

MR. EDELSON: Much appreci ated.

MS EDWARDH: |'m not sure he wants
to conme.

THE COWMM SSI ONER: How do you li ke
to be a witness as conpared to a | awyer?

--- Laughter / Rires

THE COWMM SSI ONER: Let me say on
this issue what |'ve said several times before,
and this is not to suggest that the government
shoul d do one thing or another.

We have heard evidence relating to
the matters under discussion in camera, so that
this is an issue, |like others, that we've
canvassed in canera.

| don't say that, though, for
pur poses of saying that it shouldn't be expl ored
in public by any means. |'mjust repeating that
fact.

Okay, Ms Edwardh we'll handl e that
i ssue that way, and if you want to carry on.

MS EDWARDH: Thank you. Switch
t opi cs.

l'd like to go to your

November 14th note made in your tinme sheets?
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MR. EDELSON: Yes.

MS EDWARDH: And | want to just
reflect alittle further on the conversation or
conversations you may have had with M. Pardy, and
| take it fromyour remarks, M. Edel son, the
question of whether or not Maher Arar was being
abused or tortured while held by Syrian mlitary
intelligence was one at the front of your
t hought s?

MR. EDELSON: Yes, fromthe point
| spoke to John McNee onward.

MS EDWARDH: And that we know is
early on in the piece?

MR. EDELSON: Well, it was, |
t hi nk, October 24th.

MS EDWARDH: And you have one
conversation Novenmber 14th with M. Pardy?

MR. EDELSON: Yes.

MS EDWARDH: And you make certain
ki nd of cryptic notes with respect to it, but
take it what is back on your |lips as a question
is: What are the conclusions with respect to the
i ssue of torture?

And in addition to the notes here,

m ght | take it from what you said that M. Pardy
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was saying, "Well, there is nothing we can see by
way of evidence of abuse. We certainly can't
exclude it." And, indeed, |I'mgoing to suggest to
you, he went further and shared with you the fact,
and he's testified to this, that it was his
wor ki ng hypot hesis that some kind of torture or
abuse had occurred at least in the early stages of
the interrogation?

MR. EDELSON: Well, let me put it
to you this way: (a) | specifically addressed it
with M. McNee on the October 24, 2002. On
Oct ober 29, 2002, | met with M. Pardy, and |, no
doubt, reiterated that same concern that | had
previously expressed with the Assistant Deputy
M ni ster.

We then had this subsequent phone
call, and this was his reviewing with me the
informati on they had received to this point.

Part of my job here, as it were,
as it got distilled, was, a lot of it was
information, trying to get information from any
possi bl e source we could as to what was goi ng on.

So | got this information, that
the interrogations had taken place, that there

were three individuals, plus M. Arar, the
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verifications were being sought, and then the

subj ect again arose in the consular visit, he

woul d sort of report back to me on these. | think
they were the Tuesday visits. "How does he | ook?"
He said, "Well, he doesn't appear to have been

abused when we | ook at him but he's saying the
interrogati ons have taken their toll," so | assune
what they meant by that, in terms of his
demeanour, his mental status, given the other
coment that he wasn't physically abused, and |
had asked the question, "Well, what about soft
tissue injuries, for exanple?" Was he being
beaten or abused in some way that woul d be beyond
t he consular officer's ability to observe,
physically | ooking at hin? | didn't know what the

setup was. Was he in a cell? Ws he behind a

desk? Was he fully -- you know, did he have shoes
on? | didn't know what he | ooked |ike. He said,
"Well, his demeanour seenms to be good," but -- you

know, the issue of torture was at the forefront of
my di scussions, and he -- he was alert to it.

MS EDWARDH: Yes.

MR. EDELSON: No question about

MS EDWARDH: | just wanted to
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capture, though, the consensus, if any, was that
M. Pardy's position was, while they hadn't seen
anyt hing, they couldn't exclude it from going on
and M. Arar hinmself was in precarious
circunstances, being as he was in the Pal estine
Branch of Syrian Mlitary Intelligence?

MR. EDELSON: [|'m not sure | knew

at that point that he was at the Pal estine Branch.

But, having said that, | don't think there's any
question that -- it wasn't even a question of
excluding it. | think, as you said, it was sort

of an operating assumption that this is probably
happeni ng.

MS EDWARDH: And did M. Pardy
al so share with you some of the troubling features
of the consular visit, for exanple, that no
private access was given to M. Arar, and things
li ke that?

MR. EDELSON: | remember he told
me at one point something about himonly being
able to speak in Arabic, if I'"mnot m staken, so
that it could be overheard by Syrian personnel who
were within earshot of the interview. | believe
t here was sonmething in that regard.

MS EDWARDH: Right. And just --
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my | ast point in this area: The working
assunption that you' ve just identified as being
your own, | take it, there's no question that as
far as you could determ ne in your discussions
with M. Pardy, it was his working assunpti on as
wel | ?

MR. EDELSON: |[|'d have to say yes.
He was very alert to the probability that he m ght
be physically abused or tortured, yes.

MS EDWARDH: A coupl e of | ast
guestions, if | could.

When you met the officers at
either the Novenber 28th nmeeting or December 28th
meeting, would it be fair to conclude that they
conveyed to you quite specifically that it was
M. Al mal ki who was the target of the
i nvestigation?

MR. EDELSON: Yes.

MS EDWARDH: And not M. Arar?

MR. EDELSON: Yes. "Target"
having a specific inplication, yes.

MS EDWARDH: Yes.

One | ast question: In your
conversation with Dr. Mazigh, when -- | think it

was Novenmber 18th, after M. Arar had been --
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MR. EDELSON: Yes.

MS EDWARDH: -- taken, held in
custody, and she's just now returned.

MR. EDELSON: MM hmm

MS EDWARDH: | think you m sspoke
yoursel f when you said that the [uggage had
arrived on Decenber the 13th.

In fact, the reference to it here
woul d mean that the luggage from Dorval had come
in on the 13th of Novenmber. You would have had to
know t hat because you've written it down al ready,
November the 18th.

MR. EDELSON: Just give nme a
moment .

MS EDWARDH: | think? Oh, I'm
sorry. Your note does say December 13th, but the
interview, as | understand it, is in November.

MR. EDELSON: Yes, | could hardly
be speaking prospectively. | think you're
probably right. 1t's probably witten down
incorrectly. It probably should have said
November 13t h.

MS EDWARDH: | just wanted to
bring that to your attention.

MR. EDELSON: Actually that's the
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first time | noticed that. You're right. Because
it says that they now have his |luggage at Dorval.

MS EDWARDH: Now, the other thing
is, over the course of your communications with
Dr. Mazigh during the tinme that you spent with her
fromthis interview, and as you discussed the
situation, can you just confirmfor us that she
was al ways clear in your discussions with her that
she and Maher Arar had been in Tunisia really
vacationi ng?

MR. EDELSON: Yes.

MS EDWARDH: And at no time did
they indicate to you that they had noved on any
per mnent basis --

MR. EDELSON: No.

MS EDWARDH: -- to Tunisia? And
do you recall whether, when the officers told you
t hat they believed that the couple and children
had fled, do you ever nmoot that point with them or
say, let's ook at the evidence you've got?

MR. EDELSON: No. The latter?

No, | don't think |I ever queried themon that. |
was just sort of gathering information. | do
think that | told themthat | understood that they

were sinmply there on vacati on.
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They said, "We think they have
fled." They tal ked about doing sonme form of
investigation of their having left, that it seenmed
to have been unduly precipitous, that their
furniture had been noved out of their townhouse --
t hey made coments |ike that, and | said, "Well, |
don't know about any of that."” | had no
information --

MS EDWARDH: Certainly over the
course of the months that you dealt with
Dr. Mazigh, you never got such an indication?

MR. EDELSON: No. | have a note:
"Were there on vacation, not permanent nove of
resi dence.”

| may -- it may well have been,
too, there was some illness with her nother or a
fam |y member?

MS EDWARDH: I n Tuni si a?

MR. EDELSON: Yes. | sort of have
a vague recol lection of that may have notivated
one of the trips.

MS EDWARDH: And that may have
kept themthere |l onger than they initially
t hought ?

MR. EDELSON: Perhaps, yes.
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MS EDWARDH: I f | may have your
i ndul gence, M. Conm ssioner.
Those are my questions.
M. Edel son, and thank you very much.
MR. EDELSON: You're wel cone.
MS EDWARDH: Pl easure
cross-exam ning you. You don't get to do that
very often.
--- Laughter / Rires
THE COVM SSI ONER: M. Boxal |l ?
It's probably best if you cone
over, if it's convenient, if you can.
EXAM NATI ON
MR. BOXALL: M. Edelson, ['II
deal first with the letter that you were
requesting fromthe RCMP in the fall of 2002.
Now, you indicated that you nmet,
in fact, several meetings, you had nmet with
M. Cabana, you had met with M. Corcoran,
M. Callaghan, and Ms Al der?
MR. EDELSON: Yes.
MR. BOXALL: And apart from
M . Cabana, the others were all known to you?
MR. EDELSON: Yes.
MR. BOXALL: And you had
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consi derabl e respect for thent

MR. EDELSON: Yes.

MR. BOXALL: And in particular,
with respect to Ms Alder, you knew that she was a
seni or counsel ?

MR. EDELSON: Yes.

MR. BOXALL: And you knew that she
was working with this particular investigative
t eant?

MR. EDELSON: Yes.

MR. BOXALL: And, in fact, you
were using her as your point person in many tinmes
to speak with the tean?

MR. EDELSON: Oh, on this
occasi on?

MR. BOXALL: Yes.

MR. EDELSON: Yes.

MR. BOXALL: Ri ght. And you
certainly had conplete confidence in her as
counsel ?

MR. EDELSON: We had a
| ong- st andi ng professional relationship,
first-name basis. Total confidence. |If she gave
me her word on sonething, it happened.

MR. BOXALL: Right. And she was
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present with you with neetings with the officers?

MR. EDELSON: Two neeti ngs.

MR. BOXALL: Right. And it
appeared to you that she was quite involved with
t he investigation, in the sense that she was
avail able to them for advice?

MR. EDELSON: Yes. The first tinme
we met | said to her, words to the effect, "Ann,
what gives here? You're the head of I POC s. What
are you doing over here in national security?”

She sort of sheepishly said,
"Well, for the time being |I'mseconded here and
' mgiving advice to this section,” and we sort of
chuckl ed about it and we went on.

MR. BOXALL: And your experience
as a crimnal lawyer, it's not every investigation
t hat has counsel assigned to it for advice?

MR. EDELSON: The majority don't.

MR. BOXALL: The majority don't.
And generally you woul d agree that, having such
experienced counsel present to give advice to
investigators, is in fact a good thing for
i nvestigations?

MR. EDELSON: As |ong as the

investigators are candid with counsel and are
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maki ng proper disclosure so that they can get
proper advice back, absolutely.

MR. BOXALL: And so certainly
havi ng a senior counsel assisting an investigation
is a good way of proceedi ng?

MR. EDELSON: From ny perspective,
yes.

MR. BOXALL: All right. Now, you
had written a letter, after having spoken with
M. Pardy, and you were requesting certain
specific information.

Now, as experienced defence
counsel, how regularly would you ask for this type
of letter, if ever, frompolice officers doing an
i nvestigation?

MR. EDELSON: As an experienced
defence counsel dealing with this type of
investigation, or any investigation?

MR. BOXALL: Any investigation.

MR. EDELSON: Very rare.

MR. BOXALL: And certainly the
investigators wouldn't be under any obligation to
deal with you?

MR. EDELSON: No.

MR. BOXALL: Ri ght. And they nmet
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with you and you wrote a specific letter?

MR. EDELSON: Yes.

MR. BOXALL: And you've indicated
in your testinmny you had some concern because you
t hought the reply to -- particularly to Point 1
was vague?

MR. EDELSON: Well, | think it was
two things: There was some concern, but some
di sappoi ntnment that | didn't get what | was hoping
to get because M. Pardy was saying that these
el ements woul d be very useful. But otherw se, no.

MR. BOXALL: But you're very

experienced at asking questions, surely?

MR. EDELSON: | hope so, by this
poi nt .

MR. BOXALL: And if you don't get
t he answer you don't |ike, you don't normally
quit?

MR. EDELSON: Well, that's why we
had a neeting the next day, after | received the
letter.

MR. BOXALL: But there was no
follow-up letters?

MR. EDELSON: No.

MR. BOXALL: Can we just take a
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| ook at your letter which is at tab 10, page 211

MR. EDELSON: Have | got the right
book?

MR. BOXALL: There's a | ot of
di fferent books. Newy redacted documents for
M chael Edel son

MR. EDELSON: The one | have is in
reference to a different client. That's a January
28, 2002 letter.

Whi ch one have you got?

MR. BOXALL: |I'm | ooking at the
letter of the 21st.

MR. EDELSON: Where is that?

MR. BOXALL: Tab 10, page -- you
know what ? Page 2.

MR. EDELSON: Oh, page 2. Thank
you.

| have it, yes.

MR. BOXALL: Dated October 31,
20027

MR. EDELSON: Yes.

MR. BOXALL: And the first point
t hat you wished a letter of reply was: (1) that
the RCMP made no request to have M. Arar deported

to Jordan or Syri a.
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That's what you requested?

MR. EDELSON: That's correct.

MR. BOXALL: A very specific and,
in fact, somewhat narrow request?

MR. EDELSON: [It's specific.

MR. BOXALL: All right. And what
| woul d suggest to you, sir, is that when you take

a |l ook at the response of the letter of Novenber

16t h, P-150 --
MR. EDELSON: Ri ght .
MR. BOXALL: -- the response is:
"At this juncture, | can only

confirmthat the RCMP di d not
play any role relative to

M. Arar's present situation.
The RCMP was only advi sed of

M. Arar's transfer to Syria
after the fact."

MR. EDELSON: Yes.

MR. BOXALL: And, sir, | would
suggest to you that the reply you were given would
certainly be nore expansive, and would include the
fact that they made no request. They did not play
any role relative -- surely if they had made a

request, that would have been role relative.
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MR. EDELSON: Well, that's one
interpretation, no question about it.

MR. BOXALL: And, in fact, there
woul d be lots of roles they could have pl ayed
short of a request that could be fairly
concerning, | would think, to M. Arar's counsel?

MR. EDELSON: [In what sense?

MR. BOXALL: Well, you may not
make a request but there may have been other roles
ot her than a request?

MR. EDELSON: Yes, they could have
| eaked i nformati on, such things as that. Yes,
that's true.

MR. BOXALL: But what they said is
they did not play any role relative to M. Arar's
present situation. They were only advi sed of
M. Arar's transfer to Syria after the fact.

And |' m suggesting to you what you
got was, in fact, is a nore conprehensive response
t han you request ed.

MR. EDELSON: Than | requested?
Well, yes, in the sense that, was there a request
to have M. Arar, in quotes, deported or sent to
Jordan or Syria? | suppose that is one

interpretation avail abl e.
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MR. BOXALL: Well, certainly --
certainly you would agree, sir, that there was no
such request as far as anything |I've ever seen,
but you would agree with nme, if there was, in
fact, a request, that you would think that letter
woul d be fal se --

MR. EDELSON: [If there was a
request by the RCMP - -

MR. BOXALL: | f there was, in
fact, a request?

MR. EDELSON: That |etter would be
fal se.

MR. BOXALL: So, in fact, the
| etter excludes the possibility of a request.

MR. EDELSON: Let nme just tell you
why | answered in the way | did, in a sense.

| remember that | watched -- |
think it was Assistant Comm ssioner Proul x testify
before a House comm ttee and he was asked if the
RCWMP pl ayed any role in Maher Arar's --

MR. FOTHERGI LL: I"msorry to
stand, but again | note the absence of anybody
representing the Parliamentary Law Cl erk, and
t hi nk you have rul ed that you do not want on your

record evidence of what was said in Parliamentary
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proceedi ngs.
--- Laughter / Rires

THE COWMM SSI ONER: No, | agree.

MS EDWARDH: Per haps the wi tness,
could just say as a result of information received
or observed he formed the follow ng view

THE COWMM SSI ONER: That is --

MR. EDELSON: | watched it on
tel evi sion.

MS EDWARDH: Apparently that
doesn't matter for our purposes.

MR. EDELSON: | see. | was just
trying to explain the context of ny answer,
because | had a di scussion about that subject with
the menbers, including M. Boxall's client, and
rai sed that issue, and they gave me an answer.

So it all was in the mx of how
| viewed the way the letter was drafted and what
t he RCMP knew or what they were doing in reference
to this response, but if I"mnot permtted to
answer, that's fine.

MR. BOXALL: But certainly you
woul d agree with me that the way the letter is
worded it is certainly open to the understanding,

and in fact the valid interpretation, would be
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t hat the RCMP made no request to have M. Arar
deported to Jordan or Syria?

MR. EDELSON: Yes.

MR. BOXALL: The question two,
that M. Arar does not have a crimnal record was
contained in the reply you received?

MR. EDELSON: True.

MR. BOXALL: Okay. W th respect
to whet her soneone is a suspect or not, you would
not expect a reply froman officer in an ongoi ng
investigation to reveal that, would you?

MR. EDELSON: In sonme cases, yes.
They m ght be prepared, for exanple, to tell us
whet her the person is sinply being treated as a
wi t ness or a suspect.

MR. BOXALL: Generally that m ght
be in a case where you are attenpting to negotiate
a statement, or you have the person present or...

MR. EDELSON: That could be one
circunstance.

MR. BOXALL: But clearly in this
case you were aware of the fact that the officers
had not had the opportunity of interview ng hinf

MR. EDELSON: To that point, no.

MR. BOXALL: As far as you knew,

StenoTran



© o0 N o o -~ wWw N P

N N N N N N P B R R R R R R R
ag A W N P O O 00 N oo 0o »dM W N - O

7483

he had not been interviewed?

MR. EDELSON: Yes, as far as |
knew, no, he had not been.

MR. BOXALL: You would agree with
me that you were | ooking essentially for a
conpl ete exclusion of the person, of a person that
t he police had not interviewed yet?

MR. EDELSON: Excl usion?

MR. BOXALL: Exclusion of himas a
suspect. You wanted to have themput in writing
t hat he was not a suspect --

MR. EDELSON: Yes, keeping in m nd
t he purpose of the letter, which was go to DFAIT
and then to Syria. Yes, | wanted an indication
t hat he wasn't a suspect so that the Canadi an
government woul d not be seen as in any way an
i mpedi ment to his return.

MR. BOXALL: Was there any
di scussi on of why M. Pardy m ght not request a
letter fromyou directly?

MR. EDELSON: No.

MR. BOXALL: Because it would
seemto me that you were going to request the
letter and then you were going to have to turn it

over to M. Pardy?
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MR. EDELSON: That is correct.

MR. BOXALL: There was never any
di scussi on then between you and M. Pardy of him
asking for the information direct?

MR. EDELSON: Not that |
recall, no.

MR. BOXALL: Because certainly it
was M. Pardy's department that you were seeking
to use this information with to seek his rel ease.
You weren't expecting the RCMP to go and ask for
his rel ease?

MR. EDELSON: No questi on.

MR. BOXALL: That then just
follows up with the other discussions at around
this period of time about whether or not press
coverage woul d be advi sable, and you are
i ndicating that at one of those meetings you were
advised that in their opinion they didn't think it
was advi sabl e?

MR. EDELSON: At that tinme.

MR. BOXALL: Right. And you had
received simlar advice from M. Pardy?

MR. EDELSON: At that tinme.

MR. BOXALL: If you had thought

that it was advisable, after consultation with
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your client, or your client's famly, or DFAIT,
you woul d have done what you thought was
appropri ate?

MR. EDELSON: Well, having had
this experience with other clients, it is, at
best, an educated guess what a foreign government
will say in reaction to negative media publicity
in anot her country.

But | think the prem se of your
guestion is largely accurate, yes.

MR. BOXALL: You were asked if the
RCWP i ndicated that they were doing anything
themsel ves for his release and you said, no, they
didn't tell you they were.

MR. EDELSON: True.

MR. BOXALL: But nor would you
expect themto be. That would be a matter for
DFAIT, would it not be, to seek his release?

MR. EDELSON: In that sense, but
given that they wanted to interview him and given
t hey had indicated that they would go over to
Syria to do so, if they could gain access,

t hought there was a nmutuality of interests between
the RCMP and DFAIT in having himreturned here so

he could be intervi ewed.
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In other words, | was trying to

pl ay both sides of that fence. | wanted to use

the RCMP, to the extent | could, and their
interest in interviewi ng himas part of the
| everage to get himback here. Once he was
here, he had all the protections here that

he didn't have there. So | was using every

resource | could, really, at that point, totry to

get him here.

MR. BOXALL: That woul d be your

function to use every resource?

MR. EDELSON: Absolutely.

MR. BOXALL: And to use every

| ever you coul d?

MR. EDELSON: Yes.

MR. BOXALL: The investigators

woul d al so have their own function, which would be

to investigate.

MR. EDELSON: Well, they have

t heir agenda, absolutely.

MR. BOXALL: It is not agenda,

t hey have their responsibility --
MR. EDELSON: No questi on.

| agree.

MR. BOXALL: And it is a very
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i mportant responsibility to be in charge of an

i nvestigation, is it not?
MR. EDEL SON:
MR. BOXALL:

It should be.
And the threshold for

an investigation is not reasonabl e and probable

grounds, is it, sir?

MR. EDELSON:

MR. BOXALL:
for an investigation?

MR. EDELSON:
good questi on.

MR. BOXALL:

MR. EDELSON:
sure, because when | | ook at
are done | can't figure out

i nvesti gat ed.

No.
What is the threshold

That is a very

Al'l right.

Some days |' m not

i nvestigations that

why they are being

| think there has to be some kind

of credible conplaint or evidence or information

t hat woul d cause a policing agency to initiate an

i nvestigati on of a Canadian citizen.

MR. BOXALL:

suspicion --

MR. EDELSON:

credi ble informati on.

MR. BOXALL:

Some | evel of

Some | evel of

Suspi ci on?
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MR. EDELSON: No, |I'mnot going to
agree with you on "suspicion".

MR. BOXALL: All right. But, sir,
it is certainly much | ess than reasonabl e and
probabl e grounds?

MR. EDELSON: Yes, | agree
with that.

MR. BOXALL: You have indicated
earlier there would be a requirement for
reasonabl e and probabl e grounds to arrest
M. Arar?

MR. EDELSON: Yes.

MR. BOXALL: As far as you know
whil e you were acting for himhe wasn't arrested
in Canada?

MR. EDELSON: No.

MR. BOXALL: There would be a
requi rement for reasonable and probable grounds to
search his residence?

MR. EDELSON: Yes.

MR. BOXALL: As far as you know
his residence wasn't searched while you were
acting for hine

MR. EDELSON: W th a warrant?

MR. BOXALL: Ri ght .
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MR. EDELSON: W th a warrant?

MR. BOXALL: Wth a warrant.

MR. EDELSON: Not that |'m
awar e of.

MR. BOXALL: | would like to go
back, sir, to in January the indication that there
was interest in interviewing M. Arar.

MR. EDELSON: Which January now?

MR. BOXALL: January 2002.

MR. EDELSON: Yes?

MR. BOXALL: You had a letter that
you wrote on other clients, which is at tab 10?

MR. EDELSON: At the back, yes.

MR. BOXALL: \Which sets out the
condi tions.

MR. EDELSON: Ri ght .

MR. BOXALL: Was there any sim/ ar
letter witten for M. Arar?

MR. EDELSON: No. This was a
di scussion with Ann Alder in which | set out for
her the conditions.

MR. BOXALL: Would it be fair that
t he conditions would be the same?

MR. EDELSON: No. Let me just

assist you in that. Just give nme a nonent.
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--- Pause

MR. EDELSON: There was no
condition with respect to the return of seized
items because at that point to my know edge
M. Arar's prem ses had not been searched.

MR. BOXALL: Ri ght .

MR. EDELSON: That there was al so
a verbal discussion at one point vis-a-vis the
additional client, or clients, that no information
t hat was garnered fromthese interrogations or
questions woul d be passed on to any third party
agency or country.

MR. BOXALL: That was with respect
to the first group of four, or with respect to --

MR. EDELSON: It is with respect
to anot her client.

MR. BOXALL: Another client?

MR. EDELSON: Yes. So what |I'm
saying, M. Boxall, I"mjust trying to answer your
guestion specifically.

The conditions that | was
trying to set out for M. Arar were not exactly
the same as the subsequent conditions because
had perhaps a little nore information and

experience about this which caused me to inpose
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more questions | ater.

MR. BOXALL: Okay. But this is --
the letter you wwote on January 28, 2002, the
conditions -- perhaps we don't call them
conditions, it lists under, "the format of the
interview shall be as follows."

Was the format that you
di scussed with Ms Alder for any interview of
M. Arar the same as that set out in this letter
dat ed January 28t h?

MR. EDELSON: Not entirely
identical, but very simlar.

MR. BOXALL: Okay. So, for
exanpl e, would it have included the interview
shall take place at your office?

MR. EDELSON: | think we did
di scuss that.

MR. BOXALL: And the interviews
may be vi deotaped but unsworn?

MR. EDELSON: | had originally
told Ms Alder, as | recall, that it would be audio
taped only.

MR. BOXALL: Okay.

MR. EDELSON: | may be m staken

about that, but |I think it was to be audi o taped.
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MR. BOXALL: And not video?

MR. EDELSON: Ri ght .

MR. BOXALL: And:

"Interviews will be w thout
caution with a specific rider
they will not be used in any
proceedi ngs for any purpose
and they have been
specifically induced by your
statenment that none of the

i ndi vidual s are suspects in
any crime but merely

wi t nesses; "

Woul d t hat have been the format?

MR. EDELSON: A simlar rider
woul d have been conveyed to her, although not
identical.

MR. BOXALL: But very simlar.

Correct?

MR. EDELSON: Simlar, yes.

MR. BOXALL: Would you agree with
me that in your role as defence counsel certainly
the customary advice, as you have indicated, would
be to make, perhaps, no statement at all?

MR. EDELSON: Yes.
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MR. BOXALL: So a defence counsel,
bei ng cautious, if a person is going to make a
statement, may well, as you have here, put
conditions on it that Ilimt the value of the
statement to the authorities?

MR. EDELSON: Yes.

MR. BOXALL: 1In fact, that
condition that you have put on it, that they
cannot be used in any proceedings for any purpose,
makes the statement effectively worthless?

MR. EDELSON: No, it doesn't.

MR. BOXALL: What val ue would you
it have left?

MR. EDELSON: Intelligence
pur poses. Background. \Which we discussed.

Someti mes they were nore
interested -- or at |least as interested in
obtaining intelligence and background about
certain individuals froman investigative
perspective as they were, perhaps, in getting
usabl e statements for a future crim nal
proceedi ng.

| think in the context,

M. Boxall, that they didn't have grounds to

charge anybody at this point.
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MR. BOXALL: That is correct. But
with respect to that, if the statement was given,
it has a -- the only potential use is
intelligence.

MR. EDELSON: Ri ght .

MR. BOXALL: Because the wording
you have chosen, and you chose it deliberately as
experienced counsel, "not to be used in any
proceedi ngs for any purpose,” is very broad?

MR. EDELSON: Yes.

MS EDWARDH: |'m going to just
object, M. Conmm ssioner, because it is unclear to
me whet her M. Edel son has said that particul ar
condition was attached to the discussions he had
with Ann Al der.

THE COWMM SSI ONER: | think he said
a simlar condition.

MR. EDELSON: Vis-a-vis M. Arar,
that is correct. The content of that objection is
accur at e.

The condition wasn't exactly this
condi tion.

THE COWMM SSI ONER: Do you renmenber
what the condition was?

VMR. EDELSON: The conditi on woul d
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have been nmore to the effect that this would not
be under caution and that any statement he gave
woul d have been specifically viewed as a statenment
t hat was not voluntary in the | egal sense, in that
regard, fromthe point of view of a caution having
been given, that it could be used against himin
some proceedi ng.

MR. BOXALL: Well, not only would
it not be able to be used against him it wasn't
going to be used for other purposes also.

MR. EDELSON: | " m not sure
t hat that part of the rider was attached to
the Arar statenment, as opposed to sone of the
ot her individuals.

MR. BOXALL: Do you have any notes
of what you discussed with Ms Alder with respect
to these conditions?

MR. EDELSON: Just let me think
for a moment.

--- Pause

MR. EDELSON: | have notes of ny
di scussions with Ms Alder, but they are in another
individual's file. | believe |I have some
handwritten notes in another file.

MR. BOXALL: Do you have any
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notes with respect to discussions with Ms Al der
with respect to this particular interviewrequest
for M. Arar?

MR. EDELSON: Do | have
handwritten notes in respect to that? No.

MR. BOXALL: Do you have
typewritten notes?

MR. EDELSON: Well -- just let me
pause for a nmonment.

--- Pause

MR. EDELSON: | don't believe
so, no.

MR. BOXALL: Or audi otape notes?

MR. EDELSON: No.

MR. BOXALL: Any type of record as
to what was di scussed?

MR. EDELSON: Well, there is this
record which was made rel atively contenporaneous
with the oral discussions that were going on
vis-a-vis M. Arar.

So, as | said earlier, many of the
conditions were very, very simlar, but some were
di fferent.

MR. BOXALL: But it appears at

first that the conditions that were different were
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in fact potentially nmore restrictive with respect
to M. Arar. For exanple, it was gone from video
t o audi o.

MR. EDELSON: | don't understand
how that is nore restrictive.

MR. BOXALL: Well, do you not
think a video statement would supply nore
informati on than an audi 0?

MR. EDELSON: Well, | think more
informati on that you visually see a person
tal king, yes. But in terms of the statement, it
woul d be identical.

MR. BOXALL: Was there a
particul ar reason for choosing just audio
wi th hinP?

MR. EDELSON: At the initial
request with respect to M. Arar?

MR. BOXALL: MM hmm

MR. EDELSON: It was just a
condition that | indicated to Ms Alder that we
woul d be requesting in that case.

MR. BOXALL: What is the purpose
of having it unsworn?

MR. EDELSON: | didn't want a

KGB-type statement. Because | was operating in an
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informati on vacuumin this case and the statenment,
if sworn, can potentially be used for two

pur poses: One, it can be used as a wi tness
statement against a third party, for reasons that
| earlier articulated. | didn't want a sworn
statement done for that purpose. Or it could
potentially be used against him

As you are famliar, when a KGB
statement is done it is preceded by several
war ni ngs, one of which is two Crim nal Code
war ni ngs about the use of the statement, the
| egality of giving false evidence.

If it is sworn and the person can
subsequently be established to have said somet hi ng
that is wong, there is potential for charges for
giving contradictory evidence, or evidence under
oath, that is m sleading, which can lead to a
separate and distinct crim nal offence.

It is |like the Martha Stewart
scenari o, you know, you can't get her for insider
tradi ng, but she |lied about something that took
pl ace during an interview.

| would not a client to be in a
position where they are giving a sworn statement

when | know not hi ng about the substance of the
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i nvesti gation.

R. BOXALL: But if it has a
condition that it is not to be used in any
proceedi ngs for any purpose, and it is only to be
used for intelligence, then we don't have a KGB
issue for a sworn statement, do we?

MR. EDELSON: No one agreed that
it was going to be used only for intelligence. No
one told nme that. Ms Al der never agreed to that.

And documents | have seen
subsequently tend to denmonstrate it was the
opposite, where the officers indicate, "the
probl em wi th Edel son's conditions is we can never
use this as an adm ssible statenment in a
proceedi ng. "

MR. BOXALL: And that was the
pur pose of the conditions?

MR. EDELSON: The purpose of the
conditions was to best guard M. Arar. One of the
pur poses was exactly that, that it could not be
made adm ssible in a proceeding.

MR. BOXALL: Thank you.

--- Pause
MR. BOXALL: You indicated that

in your meeting in either Novenber or December

StenoTran



© o0 N o o -~ wWw N P

N N N N N N P B R R R R R R R
ag A W N P O O 00 N oo 0o »d W N -, O

7500

t here was di scussion about a statement that
apparently CSI'S had come into possession of via
t he Syrians, and that you had i ndicated what val ue
woul d it have?

MR. EDELSON: Yes.

MR. BOXALL: Right. Certainly
that is the position you were taking at that tine.

However, can you understand as an
experienced counsel that regardl ess of whether or
not it would have adm ssibility in Canada or
what ever, that there would be an interest in the
investigator in reading it?

MR. EDELSON: Absolutely.

MR. BOXALL: Right. So it
woul dn't surprise you that they would like to
see it?

MR. EDELSON: Not at all.

MR. BOXALL: In fact, if you
had been offered it, you would have |iked to have
seen it?

MR. EDELSON: Absolutely. | would
have read it. It wasn't offered though.

MR. BOXALL: But you woul d
certainly understand why the investigators would

want to receive this?

StenoTran



© o0 N o o -~ wWw N P

N N N N N N P B R R R R R R R
ag A W N P O O 00 N oo 0o »dM W N - O

7501

MR. EDELSON: Oh, yes, yes.

MR. BOXALL: You woul d expect a
diligent investigator to ook at it at | east.

Wei ght i s another question, but to |look at it?

MR. EDELSON: | think absolutely
t hey would want to look at it. They told me they
wanted to | ook at it.

MR. BOXALL: You woul d expect that
t hat woul d be appropriate for theminvestigating?

MR. EDELSON: | don't know if it
is appropriate in the terms of the intelligence
communi ty and how they share information, but
appropriate as an investigator, absolutely.

MR. BOXALL: W th respect to this
meeting in Novenmber or December -- | wasn't quite
sure of the date when this occurred, but you
i ndi cated you met with some officers and it was
with respect to M. Almal ki and M. Almalki's
al l egati on that when he had been questioned in
Syria he had seen, in fact, documents fromthe
Canadi an government, or sonmething to that effect.

What was the source of that
informati on?

MR. EDELSON: His brother.

MR. BOXALL: \Which brother?
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MR. EDELSON: My recollection was
that it was Safa, although it may have been Nazi h.

MR. BOXALL: Had they received
that information directly from M. Al mal ki, or
fromsome other source, or do you know?

MR. EDELSON: | know, but | can't
tell you.

MR. BOXALL: | will think about
that for a bit.

But that does then perhaps raise
anot her issue.

You were retained by M. Arar in
January of 2002?

MR. EDELSON: As | said earlier,
it wasn't a traditional retainer, as you and
woul d normal |y perceive it when we are dealing
with a client under suspicion in a crimnal
investigation. It was nmore of a giving of advice
on an initial basis, and trying to arrange for, or
facilitate, the statement or interviewto take
pl ace that M. Arar was prepared to give and which
| discussed with Ms Al der.

Really fairly limted at that
point to those issues.

MR. BOXALL: But certainly you
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were retained with himfor advice?

MR. EDELSON: Yes.

MR. BOXALL: And part of that
advice was retained in respect of potenti al
statement ?

MR. EDELSON: | considered nyself
acting as his counsel, yes, on those issues.

MR. BOXALL: Certainly the RCMP
could take it that you were his counsel ?

MR. EDELSON: ©h yes.

MR. BOXALL: You held yourself out
as his counsel ?

MR. EDELSON: Yes. No question.

MR. BOXALL: All right. And you
al so were acting for M. Al malki?

MR. EDELSON: Not at that point.

MR. BOXALL: Okay. Not at
t hat point?

MR. EDELSON: No. | can't tell
you who | was acting for.

MR. BOXALL: We know on your
evidence earlier today that at a |ater point you
certainly were acting for M. Al malki?

MR. EDELSON: Yes.

MR. BOXALL: Are you in a position
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to say when you began acting for M. Al mal ki ?

MR. EDELSON: No, for two reasons.
One, that part of this whole issue is the subject
of a national security application in the Federal
Court, and another application that went to the
Court of Appeal recently with respect to seal ed
affidavits.

| think I would be in a very
difficult position to try and answer t hat
particul ar questi on.

MR. BOXALL: All right. At any
point in the proceedings -- and | appreciate that
at certain points your clients are out of the
country -- at any point in the proceedings did it
occur to you that you may be in a conflict of
interest, acting for both M. Al mal ki and
M. Arar?

MR. EDELSON: Yes.

MR. BOXALL: All right. Can you

i ndi cate at what point did that occur to you?

VMR. EDELSON: It was much | ater on

when it was -- | couldn't pinpoint a date,
M. Boxall, but much |ater on | becane concerned
t hat there may be a perceived conflict because of

informati on that I was hearing fromother sources.
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MR. BOXALL: Well, at one
poi nt al so did you not receive, at |least from
your evidence, you were told that M. Al mal ki
was a target?

MR. EDELSON: | received
informati on that at one point that M. Al mal ki --

MR. BOXALL: WaAs a suspect?

MR. EDELSON: -- was a target, or
suspect, if you like.

MR. BOXALL: Target or suspect?

MR. EDELSON: Yes.

MR. BOXALL: You were also aware
of the request to interview M. Arar?

MR. EDELSON: Well, fromthe

begi nni ng?

MR. BOXALL: Ri ght ?

MR. EDELSON: Yes.

MR. BOXALL: Fromthe outset?
MR. EDELSON: Yes.

MR. BOXALL: Would there not be

at | east a potential or perceived conflict there,

acting for sonmeone fromwhomthey are seeking a

statement and al so acting for a suspect or target?
MR. EDELSON: | didn't know they

were seeking a statement by M. Arar that m ght
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implicate M. Al mal ki .

If I did know, | would agree with
your prem se, there would be a potential conflict.

MR. BOXALL: But certainly we see
t hat the conversations with the same investigative
team t ake place on the same date. Wthin the same
time period you will go out to speak to them about
one and then the other?

MR. EDELSON: Sone did, yes. 1In
the latter conversations you are correct.
--- Pause

MR. BOXALL: Those are ny
guesti ons.

THE COWMM SSI ONER: Just before you
sit down, and this may be by way of academ c
interest, it occurs to nme that the Parliamentary
Clerk's claimof privilege would not extend to the
reference to the evidence of M. Proul x before a
parliamentary commttee -- probably woul dn't
extend, the nub of the claimof privilege being
t he possibility that the reference to such
evidence in a proceeding like this mght result in
i mpeachment .

This witness, it struck me, as he

began to give that answer, was not about to say
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anyt hing that woul d have i npeached the evi dence as
gi ven before the parliamentary conmttee, he was
merely doing it as by way of explanation and to
give a context for a letter that he |l ater wrote.

| say that not to encourage any
further questions, but simply so that if the issue
comes up again it is important to | ook at the
nature of the claimand the ruling |I made which
was |imted to the danger being of impeachment of
statements made in Parliament, or it could be
extended to evidence given in a parlianmentary
commttee. | think that also was the ruling in
the Gomery case.

I n any event, | think the
question was satisfactorily answered wi thout
getting into that debate. | sinmply wanted to put
t hat on the record.

M. Fothergill...?
--- Off mcrophone / Sans m crophone

THE COMM SSI ONER: Is it nmore
efficient for you to ask it rather than whisper in
M. Fothergill's ear?

MR. BOXALL: It woul d be.

THE COMM SSI ONER: Pl ease cone

f orward.
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MR. BOXALL: Sir, with respect to
t he conversations that took place in October and
November and Decenber of 2002 with the
investigators or Ms Alder, are you testifying with
t he benefit of any notes about those
conversations?

MR. EDELSON: No. I think
you will notice frommy will-state that |
indicated that | told the officers and Ms Al der |

was treating this as a conversation for which I

was not going to make notes. In fact, as we sat
in the room | had nothing in front of me, | made
no notes.

MR. BOXALL: Fair enough. Then
have you had the benefit of anything to assi st
your menmory with respect to what was di scussed?

MR. EDELSON: Yes.

MR. BOXALL: What was that?

MR. EDELSON: Well, as discussed
earlier, I was asked about the particul ars of
t hose two meetings by Comm ssion counsel, and
i ndi cated sonme what | thought were the salient
features of the nmeetings.

| was shown a document in relation

to Ms Mazigh in which she related to counsel, |
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believe, four or five elements of what after the
meeting | related to her as having taken pl ace
during the meeting, and | was asked, "Does this
stri ke you as being a reasonably accurate
depiction of what you discussed at that meeting
with the RCMP?" And | said, "Yes, it did", except
for one factor, which was the Al mal ki factor.

MR. BOXALL: Are you relying on
t hose docunents that were shown to you to be able
to advise the Comm ssion as to what was di scussed?

MR. EDELSON: Well, to the extent
t hat they assisted in refreshing my menory, yes.

MR. BOXALL: Because | would al so
note that it appears that, at least in the letter
Ms Mazigh wrote -- | can't remenmber the M nister,
but in one of the letters she wote she indicated
t hat you had told her about the RCMP questi ons.

MR. EDELSON: All right, yes. The
list of questions being sent to me, yes.

MR. BOXALL: Ri ght. And you
i ndi cated that that did not accord with your
recol l ection?

MR. EDELSON: | don't have any
recol |l ection, nor do | have themin nmy file, of

havi ng recei ved a document of interrogatories,
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al though I think I requested them of Ms Al der.
This was part of our discussion, send me the
guestions in advance, but | don't think I ever
got them

MR. BOXALL: So that would be --
at least it appears on the surface of it, that
woul d be an occasi on where what Ms Mazi gh
documents you telling her is not accurate, based
on your recollection?

MR. EDELSON: | don't think I told
her that. | think what | may have told her was
this, that | had requested fromthe RCMP a |ist of
guestions, but | do not believe |I would have told
her that | received the list, because | don't
believe | received it and | have nothing in ny
file evidencing the fact that | did receive it.

MR. BOXALL: So with respect to
the i ssue about those nmeetings in October and
November, and you indicated there was sone
di scussi on about tel ephone nunmbers from Pal m
Pilots and so on --

MR. EDELSON: Ri ght .

MR. BOXALL: -- would that be a
matter that you refreshed your nmenmory from

Ms Mazi gh's notes?
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MR. EDELSON: No, | remenber that
part of the conversation independently.

MR. BOXALL: Who told you that?

MR. EDELSON: Who told me that?

MR. BOXALL: Which officer told
you that?

MR. EDELSON: | believe it was
Kevin Corcoran who made that comment.

MR. BOXALL: At which meeting?

MR. EDELSON: That is a very good
guestion. Let me think.

You mean was it the Novenber or
December neeting, is that --

MR. BOXALL: \Whichever.

MR. EDELSON: | can't
recall specifically. | think it was the
Novenmber neeting.

MR. BOXALL: Certainly in these
conversations you weren't expecting the officers
to outline all the evidence that they may be in
possession of. You would never expect that. You
m ght hope for that, but you certainly woul dn't
expect it, would you, sir?

MR. EDELSON: | agree.

MR. BOXALL: All right. Those are

StenoTran



© o0 N o o -~ wWw N P

N N N N NN RBP B R R R R R R R
ag A W N P O O 00 N oo 0o »d W N -, O

7512

t he questions | have.

THE COWMM SSI ONER: Thank you.

M. Fothergill...?
EXAM NATI ON

MR. FOTHERG LL: M. Edel son, you
said that at some point it occurred to you that
you m ght be in a conflict of interest in ternms of
your representation of both M. Al mal ki and
M. Arar.

Correct?

MR. EDELSON: Yes.

MR. FOTHERGI LL: In addition to
M. Almal ki, you were al so representing a nunber
of other people who were of interest to the police
in the context of the same investigation.

Isn't that right?

MR. EDELSON: | don't know if it
was in the context of the same investigation.

MR. FOTHERGI LL: Well, you told us
t hat you were consulted by a nunber of people
after some residences and busi nesses were searched
in January of 2002.

Correct?

MR. EDELSON: Yes.

MR. FOTHERGI LL: Wt hout giving us
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t heir names, can you tell us how many of those
people you ultimtely represented?

MR. EDELSON: M. Conmm ssi oner,
| have a problemwi th this question, and it is
this: People who are the subject matter of
search warrants are seal ed by court order, and
there is presently an application before the
Federal Court, Chief Justice Lutfy, brought by the
Department of Justice, to ensure that these nanes
never be rel eased.

| am having some difficulty
with answering the question because it may tend
to indicate that certain people | was acting for
were part of that group that are presently under
seal. So | amfeeling between a rock and a hard
pl ace here to some degree.

THE COMM SSI ONER: | understand
the sensitivity. The question at this point is
simply how many peopl e.

Do you intend to go further
t han that?

MR. FOTHERGI LL: | certainly don't
need their nanmes.

THE COWM SSI ONER: Do you feel

t hat indicating the nunber would tend to disclose
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t he names?

MR. EDELSON: It wouldn't tend to
di scl ose the names, but the nunmber of people who
were searched are part of the sealing order that
was brought by the Departnment of Justice.

THE COVM SSI ONER: Ri ght .

MR. FOTHERGI LL: Coul d we
proceed on the basis that you were representing
some -- nmore than one -- people who consulted you
as a result of those searches?

MR. EDELSON: As a result of
searches?

MR. FOTHERGI LL: Or interviews
t hat were conducted on that day, or attenpted to
be conduct ed?

MR. EDELSON: Yes.

MR. FOTHERGI LL: So more than one
in addition to M. Arar?

MR. EDELSON: M. Arar wasn't
sear ched.

MR. FOTHERGI LL: No, but there
was an attenmpt to interview himon that day, was
t here not?

MR. EDELSON: Apparently.

MR. FOTHERGI LL: The fact that
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there was an attenpt to interview M. Arar on that
day was sonet hing that you | earned at your first
interview w th hin?

MR. EDELSON: Yes.

MR. FOTHERGI LL: Did you not make
t he connection at that time that M. Arar m ght be
of interest to the police for the sanme reasons
t hat the other people you were representing were
of interest to the police?

MR. EDELSON: No.

MR. FOTHERGI LL: It did not occur
to you that this m ght be a conmon investigation?

MR. EDELSON: M ght? | suppose it
coul d have been. But based on --

Again, to answer the question I
woul d have to disclose information | got from
ot her clients, which I don't feel | amat |iberty
to do, and | can't do.

MR. FOTHERGI LL: And I won't ask
you to.

But | am suggesting to you that
t here were a number of factors that would have
told you that M. Arar was of interest to the
police in the context of the same investigation

that gave rise to the searches?
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First of all, do you dispute that
proposition?

MR. EDELSON: Per haps you coul d
advi se me what those factors m ght be.

MR. FOTHERGI LL: The interview, as
| mentioned, took place on the same day --

MS EDWARDH: | object. There was
no interview.

MR. FOTHERGI LL: Yes, that is
quite right. I1'msorry.

MR. EDELSON: The request.

MR. FOTHERGI LL: The request for
the interview took place on the same day.

The i ndividual who left his
card was M. Buffam He was involved with
nati onal security.

| noted that when M. Arar was
detained in New York, you knew the people to cal
and you knew that they were the people who had
tried to interview himearlier. | appreciate you
may have | earned that |ater --

MR. EDELSON: You are going to
have to expand on that a little bit.

| knew the people to call, I knew

they were the people who wished to interview hinf
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MR. FOTHERGI LL: That's right. I
t hi nk you told us once Dr. Mazigh contacted you

when M. Arar had gone --

MR. EDELSON: | called Ann Al der.

MR. FOTHERGI LL: -- and you knew
t hat --

Well, et me just sinmply ask you

simply: Are you telling us that it did not occur
to you that M. Arar was of interest to the police
for the same reason that the other people you were
representing were of interest to the police?

MR. EDELSON: For reasons | can't
di scl ose, the answer is yes, based on other
informati on that was in my possession.

At that stage, there was in ny
m nd no connecti on.

MR. FOTHERGI LL: All right.
So when you tell us that one of the conditions
t hat you i mpose on any interview was that
anything M. Arar said could not be used agai nst
anybody at all --

MR. EDELSON: Oh, | didn't say |
i mposed that condition in respect of M. Arar.
That is in the other letter.

MR. FOTHERGI LL: Are you saying
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that the effect of the conditions you inposed in
relation to M. Arar was not the sanme?

MR. EDELSON: No, the condition
t hat | was concerned about in reference to
M. Arar was that he would not be intervi ewed
under caution, and there would not be a sworn
vi deot aped, i.e. KGB statement taken from
M. Arar, plus several other conditions which were
per haps of |ess concern to the police. For
exanpl e, the interview would be on neutral turf,
in my boardroom | would be present or another
| awyer, et cetera.

MR. FOTHERGI LL: Right So if
| suggest to you that the police formed the
i mpression that one of the conditions of
M. Arar's interview was that anything he said
coul d not be used agai nst anybody that they
were investigating in the context of that
particul ar investigation, does that come as a
surprise to you?

MS EDWARDH: Well, it depends
on -- "use" is a very broad definition I have come
to learn in this. Used as background or
intelligence; no. Used as a docunent that could

be introduced before a judge in evidence; yes, it
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wasn't going to be used |like that.

MR. FOTHERGI LL: Exactly. That is
really what I'mdriving at. Used as evidence.

MR. EDELSON: Yes. That was the
whol e pur pose.

MR. FOTHERGI LL: The whol e
pur pose was that nothing M. Arar said could be
used as evidence, either against himor against
anybody el se who m ght be involved in that same
i nvesti gation.

MR. EDELSON: My main concern was
it could not be used agai nst him

MR. FOTHERGI LL: Yes.

MR. EDELSON: But you are saying
agai nst anyone el se involved in the same
investigation. | didn't know they were invol ved
in the same investigati on when we had the
di scussion. | just told you that.

MR. FOTHERGI LL: Yes, you did.

Al'l right. Thank you.

Let me nove to another
subj ect then.

You were asked about your
knowl edge of extraordinary rendition, and | think

you told us that you learned the termitself
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| ater, but you were aware of -- | think what you
descri bed as outsourcing of interrogation --

MR. EDELSON: Proxying.

MR. FOTHERGI LL: That sort
of thing?

MR. EDELSON: Yes.

MR. FOTHERGI LL: You said you
| earned that in advance of M. Arar's
circumstances when he was stopped in New York in
September of 2002.

Do you recall saying that?

MR. EDELSON: | recall saying that
when | spoke to John McNee --

MR. FOTHERGI LL: Yes.

MR. EDELSON: -- on October 24th
that | had used that phrase, and | recall saying
that | had | earned about this kind of activity
goi ng on specifically in countries such as Syria
as a result of research and background we had done
for other clients.

MR. FOTHERGI LL: When you speak
in terms of knowi ng that this kind of activity was
going on, | take it what you are referring to is
t he Americans apprehendi ng somebody in one country

outside the United States and noving themto
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anot her country outside the United States.

Correct?

MR. EDELSON: Not necessarily
outside the United States.

MR. FOTHERGI LL: Can you point to
an exanpl e before M. Arar where sonebody was
removed fromthe United States to undergo
interrogation in a second country?

MR. EDELSON: There was a
gentleman -- and | don't know if | have nmy facts
correct here. There was a gentleman sent to Egypt
at one point. | don't remenber the name.

MR. FOTHERGI LL: Fromthe United
States, you nmean?

MR. DAVID: | don't recall

MR. FOTHERGI LL: Well, I'm
suggesting that is rather inportant, and I'm
suggesting prior to M. Arar's case there was no
case that anybody could identify where somebody
had been apprehended in the United States and
moved to a third country, such as Egypt, for nore
robust interrogation, if |I can put it that way.

Do you di sagree?

MR. EDELSON: | wouldn't disagree

with your proposition.
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MR. FOTHERGI LL: You nenti oned
that M. Arar's m streatment was at the forefront

of your mnd --

MR. EDELSON: Sorry,
M. Arar's...?
MR. FOTHERGI LL: M streatnent?
MR. EDELSON: Yes.
MR. FOTHERGI LL: Possible torture.
MR. EDELSON: Yes.
MR. FOTHERGI LL: Was in the

forefront of your mnd very early on --

MR. EDELSON: Yes.

MR. FOTHERGI LL: -- and that you
had raised this in your discussion with M. MNee?
MR. EDELSON: Yes.

MR. FOTHERGI LL: Do you recall if
you raised that with the RCMP specifically when
you were seeking the letter that you thought m ght
assist in obtaining M. Arar's rel ease?

MR. EDELSON: | don't know if it
was raised specifically connected to the letter
request, but it was definitely discussed with the
RCMP members.

MR. FOTHERGI LL: Can | ask you to
refer to Exhibit P-140, tab 1, please?
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EDEL SON: s that --
FOTHERGI LL: That's the newly

EDELSON: Yes, in which tab?
FOTHERGI LL: It's tab 1.
EDELSON: Thank you.
FOTHERGI LL: These are sone

EDELSON: Page?
FOTHERGI LL: | think the very

EDELSON: Yes?
FOTHERGI LL: | wonder if you

could hel p us make sense of something we read

here. 1t begins:

Thi s

And

"l received a call from Ann
Al der . "

is a police officer writing.
"She advised me that she had
received a call from M ke
Edel son. He had advi sed Ann
t hat he had met with the
Director General - Gar Pardy
of DFAIT concerning Arar."

then this is the bit that 1'd
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l'i ke your comment on:

"Pardy had told Edel son that
Canadi an Consul ar staff had
visited with Arar recently
and i ndi cated he was not
being tortured and was being
well treated by the Syrians.™

s that something that M. Pardy

told you and you, in turn, related to the police?

--- Pause

MR. EDELSON: Just give me one
moment .
--- Pause

This, as | understand,
November 30, 2002, M. Fothergill. 1Is that
correct?

MR. FOTHERGI LL: That's correct,
yes.

MR. EDELSON: And this would have
been i medi ately after this note, the nmeeting I
had with M. Pardy.

MR. FOTHERGI LL: Yes.

MR. EDELSON: For the first tinme.

| don't recall this being

something | conveyed to Ms Alder, and | certainly
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don't recall it being something that M. Pardy had
specifically told me. This was the first meeting
when | actually substantively spoke to M. Pardy
at Clair de Lune restaurant.

MR. FOTHERGI LL: Yes?

MR. EDELSON: | don't recall that
bei ng part of the discussion.

MR. FOTHERGI LL: So you can't help
us with why this appears in the officer's notes?

MR. EDELSON: [|I'mafraid | can't.

MR. FOTHERGI LL: Ms Edwar dh asked
you whether -- if you had been asked to assist in
refuting allegations that apparently were made by
Syrian authorities, whether you would have done
so, and | think you expressed sone scepticism
about the value of the initiative. Do you
remenber saying that?

MR. EDELSON: Yes.

MR. FOTHERG LL: And woul d you
agree with me that, simlarly, this letter you
were attenpting to obtain fromthe police m ght
ultimately have had very little inpact because
there were other forces at work that were keeping
M. Arar in Syria?

MR. EDELSON: No doubt M. Pardy
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and | considered whether it would have any
significant inmpact. But he was the one who raised
the idea, | was the one who suggested the content.
And he was the expert.

| was a novice in this area, and |
felt that if this expert, the head of the consul ar
division, is telling me that he feels this would
be hel pful in advancing his efforts to expedite
M. Arar's release and return, | would do ny best
to obtain such a letter.

MR. FOTHERGI LL: Now, when you say
it was his idea, are you telling us that it was
his idea specifically that you, as a defence
| awyer, should request the letter, or, nore
generally, that a letter of this nature could be
useful ?

MR. EDELSON: The | atter.

MR. FOTHERGI LL: All right. Thank
you. Then am 1 right in assum ng that you
vol unt eered your services because of the
particul ar rapport you had with the police?

MR. EDELSON: Well, it was also in
t he context of, you know, what can | do here? |
need to rely on your experience. What will be

hel pful to you because you are the -- | saw him as
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the point man in an effort to rel ease M. Arar.
Not me, in essence. |'mhere in Canada. They
have consul ar staff. DFAIT has all of their
people. We have an anbassador there, et cetera.

So fromthat perspective, | saw
his role as far nore inmportant than my own, but at
the same time, | thought I m ght be able to get a
letter. As you know, | spoke to Ann Al der and she
had told me, "Put it in witing," which I did. |
didn't know what | was going to get back, quite
frankly.

MR. FOTHERGI LL: So | suppose the
advant age that you had over M. Pardy was your
special relationship with the police, if I can
call it that way?

MR. EDELSON: Well, | don't know
how special it is.

MR. FOTHERGI LL: No, but you
descri bed them as people who, in some cases,
transcended a professional relationship and even
becanme a personal relationship, at least in the
case of one officer, with his famly, if not with
hi m personal I y?

MR. EDELSON: You're right.

MR. FOTHERGI LL: And by the sound
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of it, one of the special services you can offer
your clients is that you know t he police and they
know you?

MR. EDELSON: Well, that is
sonmet hi ng that happens after al most 30 years of
doing this. But | didn't expect any of those
officers would be authoring that letter.

MR. FOTHERGI LL: Who did you
expect would author the letter?

MR. EDELSON: | thought it would
be someone higher up. | thought they'd have to
get authority fromwell up in the ranks to write
that kind of letter. Quite frankly I didn't --
when | say those officers, |I'mtalking about
Cal | aghan, Corcoran, | didn't know Cabana.

MR. FOTHERGI LL: Ri ght .

MR. EDELSON: So when he wrote the
letter, | was pleased, but I didn't necessarily
expect himto have written a letter.

MR. FOTHERG LL: And obviously, as
a defence | awyer, you understood that the police
woul d recogni ze when they put something like this
inwiting, this was al so potential evidence in
t he event that M. Arar was ever charged?

MR. EDELSON: What do you mean?
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MR. FOTHERGI LL: Well, if the
police wote a letter to you as a defence | awyer,
saying that as of this date there is no evidence
i mplicating your client or, even better, if you
got what you wanted, he's not even a suspect. |If
at some point in the future he were charged, there
woul d be nothing to stop you fromusing this in
evidence in his defence?

MR. EDELSON: | suppose, but
t hi ngs change. A person can be a suspect, they
can have no evidence against them at one point in
time, and then they could develop a case, or
receive new i nformati on or evidence agai nst them
at a later point in time. MWhether it would be a
wei ghty piece of evidence or even usefully
adm ssible at a future trial, |I'mnot certain.

| certainly could concede, though,
| probably would have tried to use it.

--- Laughter / Rires

MR. FOTHERGI LL: Thank you.

You mention that sonmetime | ater
you made a simlar request for a letter in respect
of another client, M. Almalki, and this was -- by
this time Inspector Coons was heading up the

Proj ect A- OCANADA. Correct?
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MR. EDELSON: That's correct.

MR. FOTHERGI LL: And you said it
took a very long time for you to get a response.

MR. EDELSON: That's correct.

MR. FOTHERGI LL: And one of the
reasons that was conveyed to you was that | egal
advice was required -- |l egal advice was required?

MR. EDELSON: Yes, he told me it
was a |letter by commttee, that this was going
t hrough a number of different |evels, different
departments, different governnmental departments,
there were a number of neetings that were required
to approve the final wording of the letter, it was
bei ng viewed very carefully.

| think I have a sense of why, now
that | have seen a bit of the fire stormthat took
pl ace after the Pardy incident, but you're quite
right, it took some time, and that was the
rati onal e he was disclosing to nme why it was
taking so much tinme. |In fact, he was apol ogetic
in some respects.

MR. FOTHERGI LL: But you inferred
fromthat this was, fromthe police's point of
view, a significant departure frompolicy in

respect of which advice was needed?
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MR. EDELSON: Well, | already have
one letter. That's why | was saying to him why
is it taking so long? | got this letter in a
matt er of weeks, why are you taking so | ong?

MR. FOTHERGI LL: You're referring
to the letter?

MR. EDELSON: The Novenber 16,
2002 letter, on Arar.

MR. FOTHERGI LL: The one Officer
Cabana gave you?

MR. EDELSON: That's right.

MR. FOTHERGI LL: But am |1 right in
t hi nking that the Almal ki letter you subsequently
recei ved was perhaps a little bit nore responsive
fromyour point of view? Was it nore
satisfactory?

MR. EDELSON: |'d really have to
read it again, but I thought it would be hel pful.

MR. FOTHERGI LL: And |I'm
suggesting to you that that was a significant
departure frompolicy for the police, and that's
why it took so long to get you that letter?

MR. EDELSON: Well, you know,
departures are relative, and I'mnot trying to be

evasi ve.
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But what |I'mgetting at is this:
These two cases were so extraordinary, they were
so unusual in terms of nmy role as a | awyer that,
quite frankly, | don't knowif it was the usual
course in international investigations that the
RCMP did or did not provide letters. | hadn't had
a | ot of experience dealing with these types of
cases.

So with that caveat, it was
unusual to get a letter like this, in ny
experience, but it may not have been unusual in
t he greater experience of counsel who do
international consul ar-type cases where people are
i mpri soned overseas. | honestly don't know.

MR. FOTHERGI LL: All right.

That's fine. Thank you.

| think the final area I'"d like to
ask you sone questions about is the information
you received through M. Almalki's relatives about
t he presence of Canadi an docunments being used to
interrogate M. Almal ki in Syria, and | appreciate
that this is a somewhat sensitive area for you
because you feel that there's a source you can't
di scl ose?

MR. EDELSON: Yes.
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MR. FOTHERGI LL: So if | ask you a
guestion that you feel unconfortable answering,
pl ease just say so.

MR. EDELSON: I will.

MR. FOTHERGI LL: At this tinme,
presumably you're aware that M. Al mal ki had no
consul ar access?

MR. EDELSON: At which tinme?

MR. FOTHERGI LL: At the time that
this informati on was inparted to you?

MR. EDELSON: |'mtrying to
di stingui sh between the time the information was
imparted to me and the time when it was inparted
to the RCMP at the neeting. You see, the
guestion -- that's what I'mtrying to think about
here, because clearly | did have a discussion of
that sort with the RCVP.

MR. FOTHERGI LL: On November 7,
2003.

MR. EDELSON: | believe that was
t he date, yes.

When -- it's just a question of
when that information came to me relative to that
particul ar meeting, because you're asking me when

did |l get the information as opposed to give it.
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MR. FOTHERGI LL: That's right.

MR. EDELSON: All right.

MR. FOTHERGI LL: Well, I"'m not
sure that M. Al mal ki ever received consul ar

access at any time --

MR. EDELSON: | honestly don't
t hi nk he di d.

MR. FOTHERGI LL: I don't think he
did either. Really, all 1'm suggesting to you,

M. Edel son, is that you must have regarded with
some scepticismthe reliability of this
informati on, given that everything we hear about
the inability of people incarcerated in Syria to
communi cate freely with the outside world. So how
can it possibly be that M. Almal ki was able to
report to anybody the details of his interrogation
and the contents of the file that was used to
i nterrogate hin?

MR. EDELSON: That's the part
can't answer.

MR. FOTHERGI LL: All right.

MS EDWARDH: | think, in fairness
to the witness, the record shows that | believe
M. Al mal ki was well out of Syria and into Egypt

by July --
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THE COWMM SSI ONER: No, that was
El Maati --

MS EDWARDH: | ' m sorry.

MR. FOTHERGI LL: No, that was
sonmebody el se.

MS EDWARDH: My apol ogi es.

MR. FOTHERGI LL: Those are ny
guestions. Thank you very much.

MR. EDELSON: You're wel cone.

THE COVM SSI ONER: M. Davi d?

MR. DAVID: Just one brief
guestion, M. Edel son.
EXAM NATI ON

MR. DAVID: It concerns the
informati on that you're getting fromthe RCMP at
ei ther the Novenber or Decenmber meeting in '02
t hat concerns the |links that the RCMP were making
in terms of information that was found in
el ectronic devices, that is, they're telling you,
on one hand, there was information that they had
fromArar's equi pment that was disclosing the fact
that it had names of people that they were
interested in; and on the other hand, they also
had i nformation fromthose other people they were

interested in in ternms of their electronic
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equi pment .

My question is very sinple: 1In
terms of the equi pment that was identified to you
t hat they had access to for Arar, do you know - -
do you recall whether -- was it only the Palm
Pilot, or did it include the PalmPilot and the
| apt op as being the reference equi pnent?

MR. EDELSON: My recollection was
t hat the names and/or phone numbers, you know, the
coordi nates for certain individuals, was -- these
were recorded on his PalmPilot, on their Palm
Pilots, and/or their phone directories, words to
t hat effect.

MR. DAVID: So what you recall is,
in terms of M. Arar's personal equipment, it was
a PalmPilot; it did not include his |aptop?

MR. EDELSON: | don't recal
hearing that it was his |aptop at that meeting.

MR. DAVID: Thank you.

MR. EDELSON: You're wel come.

THE COWMM SSI ONER: Well, that's
it. Thank you, M. Edelson. [It's been a |ong
day --

MR. EDELSON: Yes, it has.

THE COWM SSI ONER: -- and a
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different role for you. | appreciate very nmuch
your com ng and the time --

MR. EDELSON: You're very wel come.

THE COMM SSI ONER: -- you put in
to preparing. |I'mmuch obliged.

MR. EDELSON: Thank you.

THE COWMM SSI ONER: Okay. That
conpletes it for today. We start tonorrow nmorning
at nine?

MR. DAVI D: Ni ne o' cl ock,

M. Comm ssioner.

THE COWMM SSI ONER: Okay. We'll
rise until then.

THE REG STRAR: Pl ease stand.

--- Whereupon the hearing adjourned at 5:32 p.m,
to resume on Friday, June 17, 2005,
at 9:00 a.m / L'audience est ajournée
a 17 h 32, pour reprendre | e vendredi

17 juin 2005 a 9 h 00

WW

Lynda Johansson,

C.S R, RPR
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