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Otawa, Ontario / Ottawa (Ontari o)

--- Upon commenci ng on Thursday, July 28, 2005
at 10: 00 a.m / L'audience reprend |l e jeudi
28 juillet 2005 a 10 h 00

THE COWMM SSI ONER: Good nmor ni ng,
everyone.

MR. DAVID: Good norning,

M. Comm ssi oner.

| would like to begin by filing
two additional docunents.

THE COMM SSI ONER: Al'l right.

MR. DAVID: The first would be
what we could refer to as the Quirion affidavit.
This is the affidavit that was used to obtain
search warrants with regard to the O Neill I|eak
We have identified several paragraphs that we
believe are relevant to your mandate in terns of
t he | eak.

Thi s docunent clearly establishes
that the RCMP are investigating the matter;
clearly establishes that at one point they had

reasonabl e probabl e grounds to believe that an

of fence had been comm tted under the Securities of

| nformati on Act.

Therefore, insofar as this
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document establishes those grounds, we believe it
is relevant to your mandate.

THE COVMM SSI ONER:  All right.

MR. DAVID: Could we file the
document, pl ease.

THE COMM SSI ONER: That will be
187.

MR. DAVI D: Thank you.

EXHI BI' T NO. P-187: Quirion
Affidavit on search warrants
re O Neill |eak

MR. DAVID: | will just give the
Clerk a moment.

THE COMM SSI ONER: The Cl erk has
been getting a workout.

MR. DAVID: | suggested he wear
runni ng shoes yesterday.

Second, | would Ilike to file by
way of a docunment three adm ssions with regard to
M . Gaetan Lavertu of the Department of Foreign
Affairs.

M. Lavertu at the relevant tinme
was t he Deputy M nister of DFAIT.

As you well know, M. Lavertu was

in Syria on May 19th of 2003 and the intention at
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the time was that he would raise with his
counterpart, the Syrian counterpart, the issue of
M. Arar's detention in Syria.

M. Lavertu will not be testifying
before you viva voce but, by agreenment, we wil
file this document in lieu of his testinony to
establish the three points that are indicated.

For your know edge, there will be
an in canmera version of this docunment as well.

THE COMM SSI ONER: That will be
P- 188.

MR. DAVID: P-188; thank you.

EXHI BI' T NO. P-188: Docunment
entitled: "Testinony by way
of Adm ssions for Deputy

M ni ster Gaetan Lavertu -
DFAI T"

MR. DAVID: Finally,

M. Comm ssioner, | announced this week's schedul e
yesterday. Part of next week's agenda is the
testinony of M. Dan Killam who is an RCMP
officer at headquarters, or was at the rel evant
time.

We are calling M. Killamwi th

regard to an i ssue where you have already heard
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some evidence. You have heard this evidence from
Ms Roberta Lloyd and it has to do with the fact
that a course was given to federal government
civil servants. |t was a course that was given in
January of 2003.

As you know, Ms Lloyd testified
with regard to certain discussions and certain
comments M. Killamis said to have made at this
conference.

M. Killamwi ||l be testifying
before you as to that area. W feel that it is
rel evant for you to hear testinmony.

There is a debate that will be
rai sed before you this morning. M Edwardh woul d
l'i ke the opportunity to examne M. Killamin
terms of a |larger scope. So | will allow counsel
to address you in that regard.

THE COVMM SSI ONER:  All right.

Ms Edwar dh?

MS EDWARDH: Thank you,

M. Conmm ssioner.

| m ght just indicate that al
counsel have had an opportunity to di scuss what
the i ssues are that M. Killam m ght be asked to

address, and i ndeed your counsel kindly set
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sonmeone the task yesterday of identifying what
m ght be the rel evant docunents, generally, that
would fall within those issues.

| have a list and | believe
M. Fothergill has a |list.

Initially this issue was engaged
when | approached Conmm ssion counsel and said
there were sonme other areas | believed were
i mportant to explore.

Let me just give a couple of
exanpl es before we go into themin detail.

First of all, as you know,

M. Killamwas the first officer to undertake a
review of the involvement of the RCMP in

M. Arar's arrest and deportation. He reported to
M. Loeppky. As | understand, his conclusions are
different than those reached by M. Garvi e.

| believe it is relevant to
under st and why those conclusions are different.
It may just be a function of the review that he
undert ook and the resources and tinme he had to
apply to the question, or he may have a third or
different view of what role the caveats were to
have or play in the environment of post-9/11.

| think that is inmportant to you,
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because we now have on the public record evidence
which is quite contradictory. | would expect

M. Killam given his position, to be able to shed
some |ight on the understanding, in the course of
nati onal security investigations, of what role
caveats have or should pl ay.

The real issue | think is: Does
the |list of documents that we now have given to
M. Fothergill not as of today's date provide him
with an adequate opportunity to fairly apprise the
officer of the areas?

| don't think there is certainly
any issue that the areas have rel evance in the
sense that every one of the proposed issues is
reflected in a docunentary record before you, and
t he questions would be inviting the witness to
speak to that record to anmplify or clarify it.

So the traditional view -- and |
am not quite sure what the position is. |
under st and Comm ssi on counsel was going to touch
briefly on these areas as well. But whether he
does or not, it is sinmply nmy view that, given that
t hese areas have now been identified and the
documents identified, that gives to the witness an

ampl e opportunity to consider and reflect if he
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can add anything to it and answer the questions
fairly.

So the principal issue, in ny
respectful subm ssion, should not be whether I
shoul d ask the questions or whether Comm ssion
counsel should ask the questions, but rather are
t he questions relevant and, given the notice the
wi t ness has, has he had a reasonabl e opportunity
to informhinmself so that he is not caught by
surprise.

THE COMM SSI ONER: How much
guestioning are we tal king about?

MS EDWARDH: Maybe 40 m nutes. It
m ght go to an hour, dependi ng on answers given.

Certainly there is nothing about
t he proposed area or areas that could not be dealt
with in the one day we have set aside for
M. Killam | have no expectation that it would
be more demandi ng of both the Comm ssion's tine
and the witness' time to answer in these areas.

So in nmy respectful subm ssion,
and subj ect to what others have to say, | think
the issues of fairness to the witness have been
met and i ndeed rel evance is derived fromthe mere

fact that these are all issues before you as part
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of the record.

THE COVMM SSI ONER: One of the
t hings that occurs to me is it was not Conmm ssion
counsel"s intention to call M. Killam except for
the one issue that has arisen, and that is why he
is being call ed.

The process, as you probably know,
of Comm ssion counsel preparing witnesses is that
if they are going to call a witness on an area,
then they interview thoroughly the wi tness about
that so that the witness is informed in advance.

Comm ssi on counsel al so make
deci si ons about what evidence they will or wl
not call. | can fairly say that they have erred
on the side of inclusion as the result of an
instruction generally fromme that if there is
some possi bl e assistance to ne, then the evidence
shoul d be call ed.

That said, they clearly have not
cal |l ed every conceivable witness. They have
avoi ded duplications and made deci si ons that where
it would take an unnecessary amount of tinme, it is
not necessary to call them We would be here
forever if we called every witness who somehow had

a hand that touched these matters.
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| approach this application sort
of with that background. | amnot prejudging it;
| amjust saying that that is the process that
Conmm ssion counsel have foll owed.

MS EDWARDH: If | could respond in
some way, M. Comm ssioner, this Conm ssion of
| nquiry al so has some ot her unusual features
whi ch, | am sure, you have heard nmore wi tnesses in
camera than you have as part of the public record.

THE COMM SSI ONER: That's true.

MS EDWARDH: And | know t hat that
duplication for you sonetines is probably tedious,
but quite frankly we have not had a | ot of RCMP
witnesses. It is my understandi ng that Detective
Killamwould be the third. There are sone very
i mportant differences that have evol ved as between
M. Cabana and M. Loeppky. | intend to explore
some of themthis morning.

And | would like to take a third
point, if | could.

As someone who has been granted
standi ng by you, while | acknow edge that the
general role of Comm ssion counsel is as you have
identified, certainly, in my respectful

subm ssion, M. Arar's interests nmay soneti nes
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carry the questions in a different direction that
has not been the subject of objection.

| have not handed ny
Cross-exam nation to anyone to vet at any tine,
even if | may raise areas that have not been
di scussed, but | have lived assi duously by the
rules created, which is if there is a docunent,
and it is new, | have an obligation to make sure
the other side is aware.

| don't see any unfairness, in ny
respectful subm ssion, in these limted areas. |
will identify themin detail for you, if you w sh

THE COMM SSI ONER: I f you can do
it generally.

MS EDWARDH: Well, sone relate to
personal notes made by M. Loeppky of
communi cations with M. Killam There is the
internal review and the differences reached.
There is the receipt by M. Killam of information
fromthe liaison officer, M. Roy, on M. Arar.
There is M. Killams work with respect to the
| eaks.

| don't know that | need to go
into any detail, but they are all issues that have

in one way or another been dealt with froma
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specific perspective. But M. Killam has direct
i nformation and knowl edge bearing on those issues.

THE COMM SSI ONER: Thank you.

M. Fothergill?

MR. FOTHERGI LL: Thank you,
Comm ssi oner.

| think you have anticipated at
| east some of the concerns that | have about what,
fromour perspective, is a very |ate request to
expand the scope of Chief Superintendent Killans
testinony.

| think that the issue here raises
two distinct considerations: one being the role
of Comm ssion counsel; and the other, which |
think is more fundamental frommy perspective, the
rules of adm nistrative fairness.

So |l et nme begin by endorsing what
you said: that in the first instance it is the
responsi bility of Conm ssion counsel to marshal
and present relevant evidence and to make an
i nformed assessnment of how your time and the
t axpayers' resources are best spent exam ning this
sort of issue.

Were it not for Comm ssion

counsel's decision to hear the evidence of Roberta

StenoTran



© 00 N oo o A~ W N PP

N N NN NN R R R R R R R R R R
O N W N P O © 0 N O O A W N B O

8678

LI oyd, Chief Superintendent Killam would not be
comng at all.

So it is certainly open to
Comm ssi on counsel to, quite independently of
Roberta Ll oyd's all egations, decide that there is
rel evant information that Chief Superintendent
Killamcould give you. But |I think it is very
significant that Conmm ssion counsel have not
reached that concl usi on.

So as a result, Chief
Superintendent Killam has been interviewed by
Comm ssi on counsel, but only with respect to the
al |l egati ons made by Ms Roberta LI oyd.

As you know, the Inquiries Act
provi des under section 13 that before there can be
an adverse finding by you in a report, formal
noti ce should be given to the person agai nst whom
that finding mght be made. We know fromthe
Supreme Court of Canada's decision in the bl ood
inquiry case that, in the ordinary course, such
noti ce should be given before a witness testifies.

The only way that that can happen,
in my subm ssion, is that if Comm ssion counse
interviews the witness, determnes their role, and

makes an assessment, possibly even in consultation

StenoTran



© 00 N oo o A~ W N PP

N N NN NN R R R R R R R R R R
O N W N P O © 0 N O O A W N B O

8679

with you, about whether the individual is |ikely
to face an adverse criticismin your final report.
And in the normal course, if there is such a
danger, the notice is given before the individual
testifies.

Clearly that hasn't happened in
this case in relation to anything other than
Ms LI oyd's allegations. There has been no
opportunity for Comm ssion counsel to discuss with
Chi ef Superintendent Killam any other invol vement
he may have had, or whether any of actions or
om ssions mght result in an adverse finding.

In my subm ssion, it is not
sufficient for me to be provided sometime in the
course of today with a |list of documents to which
he m ght be referred.

And just as a sinple point of
clarification, I haven't received this |ist, but
t hat can obviously be cured in the next few
moment s.

That doesn't address the concern.

First of all, I may feel that
there are other docunments that we have in our file
hol di ngs that m ght bear on the situation. W

woul d possi bly have to reconsider the redactions
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t hat we have made up to this point, because of
course we don't reconsider everything if we don't
think it is going to be used in the public forum
Al'l of this would have to take pl ace.

In my subm ssion, if we want to
hear from Chi ef Superintendent Killam on ot her
matters, we certainly can, but there is a process
to be followed. And to put it very sinmply, we
woul d have to start all over again.

We woul d have to start by
identifying the docunments, maxim zing disclosure
of the docunments, neeting with Comm ssion counsel,
reviewi ng Chi ef Superintendent Killam s proposed
testinony in total. Conmm ssion counsel would
determ ne whet her any of this mght result in an
adverse finding. W would have a section 13
notice, or not, as the case may be. And then
Chi ef Superintendent Killam would come to testify,
knowi ng whet her he was facing any jeopardy.

None of this has happened and,
with the greatest of respect, it will not happen
in the one business day that remai ns between now
and Tuesday.

So we have, in my subm ssion, a

coupl e of alternatives.
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Chi ef Superintendent Killam|
t hi nk should come on Tuesday, and | think he
shoul d address the subject matter that has
previously been discussed. There is nothing to
prevent Ms Edwardh at any time in the proceeding
frombringing an application, as any party can do,
for further evidence to be called, either from
Chi ef Superintendent Killam or sonebody el se on
any matter that she feels has not been adequately
canvassed.

THE COMM SSIONER: |s that not in
effect what she is doing today?

MR. FOTHERGI LL: | ndeed. But she
woul d |i ke the testinony to be heard on Tuesday,
and in nmy subm ssion that can't happen.

THE COVMM SSI ONER: Ri ght.

MR. FOTHERGI LL: Certainly, there
is nothing wong, if she feels strongly enough
about it. First of all, she can approach
Comm ssion counsel to say we need to hear Chi ef

Superintendent Killamon some other subjects, and

then we will go through the process. He will be
interviewed, Comm ssion counsel will determ ne
whet her they agree or not, and he will be called

at the appropriate time with the proper procedural
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saf eguards bei ng respected.

The other thing | want to point
out though is we haven't had nuch RCMP evi dence so
far, but there is more to come. And if we are
interested in a CID perspective, which of course
is what Chief Superintendent Killam would offer
us, we do have M. Flewelling com ng, would was a
menmber of CID at the relevant time. W have
M. Lauzon com ng; he was a nember of CID at the
rel evant time.

And when | say "relevant time",
that is quite inmportant here because Chi ef
Superintendent Killam | think you may know,
enters the picture quite a bit |ater.

So if we are chiefly interested in
the CID perspective at the time that nost
interests us -- and |I think that is when the
i nvestigation began, the information-sharing
under standi ng, all that sort of thing -- first of
all, we have two witnesses yet to cone who will be
able to address that.

If you really wanted sonmebody at
Chi ef Superintendent Killam s level, it woul dn't
necessarily be him | think it would actually be

Chi ef Superintendent Pilgrim who occupied his
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role at the relevant tine.

This, to me, highlights the
i mportance of letting Comm ssion counsel determ ne
what i s nmost relevant for your purposes, marshal
and present the evidence, and at the concl usion of
that, if the parties feel there is a gap that
needs to be filled, their first recourse is to
address Comm ssion counsel and ask for a w tness
to be called.

It may be Chi ef Superintendent
Killam | think frankly probably it would not be.

| f Conm ssion counsel don't cal
t he evidence, then of course Ms Edwardh at that
time can say we need to hear Chief Superintendent
Killamon a particular point. And if you agree,

t hen of course he will be brought but he will be
brought after he has been interviewed and after

t here has been an assessment made of whether he
needs to be informed of any potential jeopardy he
faces.

So in my subm ssion, the only
thing he can testify to on Tuesday, which I think
he should testify to, is the issues raised in
Roberta Ll oyd's testinony, and then perhaps after

we have heard the other CID evidence Comm ssi on
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counsel can make a determ nation of whether you
need any further evidence from CID.

THE COMM SSI ONER: Anybody el se
want to speak to this?

Ms Edwar dh, response?

MS EDWARDH: | do not share ny
friend s view that the Supreme Court of Canada
decision in the blood inquiry stands for the | egal
proposition that he has put forward.

Obviously a witness must have an
opportunity to respond to any potential adverse
findings at sonme time during the process. It is
obviously better to give the witness, if they are
goi ng to have an adverse finding made, the nost
notice that is possible. But there is nothing
about the rule and the concern articul ated by
M. Fothergill that in my respectful subm ssion is
supported by the court's deci sion.

Nor is there anything in the
handf ul of areas that have been identified that
presunmptively raise issues of a potential section
13 notice. In ny respectful subm ssion, we have
not as yet taken witnesses who may have gener al
information and said you can't go there with them

because Comm ssi on counsel has not thensel ves

StenoTran



© 00 N oo o A~ W N PP

N N NN NN R R R R R R R R R R
O N W N P O © 0 N O O A W N B O

8685

decided there will be sonething rel evant.

In my respectful subm ssion,

M. Conmm ssioner, M. Arar's interest is broad.
|f the subject matter of the question is relevant
fromhis perspective, | think it should be put to
the witness now.

It is not as though this is
t housands of pages of information that M. Killam
has to read. There is a sinmple list of about ten
documents, and anyone coul d prepare thensel ves
reasonably to deal with these issues with an hour
or so of referencing and work, especially with
counsel's assi stance.

To suggest that he shoul d be
brought back or re-interviewed by Conm ssion
counsel is, in my subm ssion, to put us al
t hrough artificial hoops. | would Iike to ask
t hese questi ons.

No one objected when | asked
M. Cabana whet her he had considered | aying a
crim nal charge against the American | aw
enforcement agencies who were involved in
M. Arar's rendition. No one stood up and said,
"Well, we haven't had a chance to consider that."

And while | appreciate that the
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approach of Comm ssion counsel with respect to
this witness is narrow, | submt that | should not
be precluded fromasking 20 m nutes' to 40
m nutes' worth of questions in areas that counsel
has now identified for them

Those are nmy subm ssions.

THE COMM SSI ONER: Thank you,
Ms Edwar dh

| appreciate the subm ssions. W
will go ahead with Chief Superintendent Killam s
evi dence next Tuesday on the issue that was
previously contemplated. [t may involve nore
wor k, but | think we should stick to the process
t hat Comm ssion counsel has followed to this
point, and if there is going to be exam nati ons of
this witness on other areas, then I think there
should be an interviewwith the witness and
Comm ssi on counsel should becone involved in
preparing that evidence.

| think it is different,
Ms Edwar dh, with respect, than sinply questions
here and there of which notice had not been given.
As | understand the discussion, it seens to ne it
actually relates to other matters and to matters

that it was not contenplated this wi tness woul d
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testify about.

So | amnot ruling that you may
not exam ne Chi ef Superintendent Killamon the
areas that you wish to; | amsinply indicating
that that will not happen next Tuesday.

| encourage counsel to sit down
and di scuss how these i ssues may be addressed.

There may be nerit to the point,
Ms Edwardh -- and you are at a di sadvant age
because you haven't heard all of the evidence --
that the issues you wish to raise about CID and
headquarters m ght be nore productively canvassed
t hrough witnesses from ClID who were there at the
time.

As M. Fothergill pointed out,
there will be two of those witnesses called, and
woul d expect that Conm ssion counsel wil
cooperate fully with you -- and | expect
government counsel as well -- to assist so that
you do get an opportunity to canvass these areas
fully. And if at the end of the day it needs to
be t hrough Chief Superintendent Killam then that
is the way we will go.

Thank you for raising it. That is

the way we wi ||l proceed.
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Are there any other prelimnary
matters?

MR. DAVID: No, M. Comm ssioner.

THE COMM SSI ONER: Then Ms
Edwar dh?
PREVI OQUSLY SWORN: GARRY LOEPPKY
EXAM NATI ON

THE COMM SSI ONER: Good nor ni ng,
M. Loeppky.

MS EDWARDH: Good nor ni ng,
M . Loeppky.

As you know, nmy name is Marlys
Edwar dh and | represent M. Arar.

| do not propose, sir, to refer
you to many, many docunents that you referred to
yesterday, but if for some reason | mention a
conclusion | have drawn fromthe docunments that
you | ooked at yesterday and you would |ike to see
t hem again, please stop nme and we will find them
among the many that are buried there.

| would like to start, if I could,
with one of the very initial coments you nmade:
that after 9/11, Project OCanada got started
really with a series of advisory letters from

CSI S?
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MR. LOEPPKY: Yes.

MS EDWARDH: And it is ny
under standi ng, sir, that those advisory letters
also led to the creation of A- OCANADA?

MR. LOEPPKY: Yes.

MS EDWARDH: Coul d you just take a
moment, because | don't believe anyone has defined
what an advisory letter is and what it contains,
to describe these letters?

MR. LOEPPKY: | haven't read the
advisory letters, but they are advisory letters
that are provided to the RCMP by the Canadi an
Security Intelligence Service wherein they
identify individuals who, fromtheir assessnment,
are involved in activities which would be
considered crimnal in nature and require a | aw
enforcement response.

MS EDWARDH: So woul d we be
correct in concluding, then, that the organi zation
of CSISis really then handing over the
investigation to the RCWMP for followup crim nal
i nvestigation?

MR. LOEPPKY: Yes.

MS EDWARDH: And in addition to

identifying targets, do these letters set out in
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some formacceptable to CSIS the substance of the
information that they have gl eaned about that
person, so you are not starting with a bl ank

sl ate?

MR. LOEPPKY: | assune they do.
haven't read advisory letters.

MS EDWARDH: | take it you haven't
read themin this case, but you have read themin
gener al ?

MR. LOEPPKY: No. | know what the
substance is and the messagi ng, but | haven't read
them They would be reviewed by our policy area.

MS EDWARDH: And sonewhere al ong
the line -- | don't know whether it is in a
document or not -- | got the understandi ng that
the advisory letter could contain reference to
mat eri al facts about a person that CSIS was
content could nove out of the domain of CSIS and
into the investigative formt.

Does that conformw th your
under st andi ng?

MR. LOEPPKY: That is what the
advisory letters would generally contain.

MS EDWARDH: Okay. Then | want to

go to another area, which is joint managenent
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teans.

You have described, sir, that the
OCanada i nvestigation that was rooted in Toronto
slipped under the pre-existing management of the
j oi nt managenment teant

MR. LOEPPKY: Yes.

MS EDWARDH: Coul d you just take a
moment on the public record to descri be who woul d
be the menbers of that joint management teamin
t he Toronto area and what their functions would
be?

MR. LOEPPKY: It would be
conprised of a senior officer of the RCMP and
senior representatives frompolice departnents
t hat had resources dedicated to the Conmbi ned
Forces Special Enforcement Unit. | believe it is
at the chief level, but it in some cases could be
at the deputy chief |evel.

They woul d neet fromtime to time
to tal k about broad issues in ternms of nutual
cooperation in terms of concerns that m ght have
been raised to them by their individual menbers,
by their individual officers within the CFSEU

So it is a very high-1evel body

that really is there to provide very strategic
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direction but to also | ook at issues and resol ve
t hem

MS EDWARDH: And we coul d concl ude
fairly that that body, with respect to the OCanada
i nvestigation, would have nmembers with extensive
i nvestigative experience?

MR. LOEPPKY: The joint managenment
t eant?

MS EDWARDH: Yes.

MR. LOEPPKY: Well, they are
seni or people in the organi zations that have cone
up through the organi zati ons.

MS EDWARDH: Therefore, they would
have extensive investigation experience?

MR. LOEPPKY: | anticipate, yes.

MS EDWARDH: And they woul d be
persons who were accustomed to dealing with issues
about cooperation and integrated policing issues?

MR. LOEPPKY: Yes.

MS EDWARDH: And they woul d al so,
of course, be somewhat skilled and concerned about
i nformation-sharing? That would be one of the
ot her areas that they woul d have expertise in?

MR. LOEPPKY: Yes.

MS EDWARDH: Now, this high-Ileve
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gui dance that a joint managenment team could
provide, if there was a problem they could
provi de gui dance on operational and tactical
issues if the members sought their advice?

MR. LOEPPKY: Yes.

MS EDWARDH: And i ndeed they did
that, or do that, in the Toronto area fromtinme to
time?

MR. LOEPPKY: Yes.

MS EDWARDH: Further, this
hi gh-1evel guidance that you described in answer
to Comm ssion counsel's questions yesterday is the
ki nd of gui dance you would expect if, in fact,
there was an i ssue about information-sharing with
foreign nations. They would provide that kind of
gui dance?

MR. LOEPPKY: If it was raised to
their |evel.

MS EDWARDH: Right. And | w l
conme to this again, but I will |leave you with this
t hought, if | could, M. Loeppky: that when the
Proj ect A- OCANADA opted to share the information
in the manner that they did with their U S.
counterparts, such a decision mght well be the

ki nd of decision that woul d be brought to an

StenoTran



© 00 N oo o A~ W N PP

N N NN NN R R R R R R R R R R
O N W N P O © 0 N O O A W N B O

8694

active joint managenment tean?

MR. LOEPPKY: No. | think there
are many i nvestigations that are ongoing all the
time, and unless there is a unique chall enge where
there is a disagreement within the operational
t eam about information-sharing, it wouldn't be
rai sed.

MS EDWARDH: Wel |, et me just
tell you what M. Cabana said to us. He said
after the search warrants were executed on January
22nd, the volume of material obtained as a result
of the execution of the warrants overwhel med
conpl etely A- OCANADA. They did not have the
resources nor the time to undertake an exam nation
of the products of the search.

And in order to do an exam nation
of the products of the search, they took sone
unusual steps -- and | amgoing to submt to you
t hey are unusual .

For exanple, they mrrored all of
the 26 or 27 hard drives that were seized and
invited all of the agencies who were stakehol ders,
including the U S. agencies, to just take a copy.
Now, that's unusual.

MR. LOEPPKY: Yes.
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MS EDWARDH: And that's the kind
of unusual decision that, in nmy respectful view,
woul d be taken to a high-level active joint
management team when you are going to take a step
i ke that?

MR. LOEPPKY: If there was a

di sagreement within the organi zations involved in
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t hat investigation and they raised it to their

respective |l eaders, it would g

management team

MS EDWARDH:  We wi |

themagain inalittle bit, if

comment that you made.

| would |like t

o to the joint

| coul d.

o take you to a

You may wi sh to see the

document, or you may be content to have ne

par aphrase it.

Comm ssi on counsel

took you to a

document that was a briefing note of a Decenber

19t h, 2001, A- OCANADA neeti ng,

when t he group

determ ned to constitute thenselves as a cri m nal

i nvestigation.

is P-83.

Do you recal

MR. LOEPPKY:

woul dn't m nd having a | ook at
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MS EDWARDH: It is P-83, tab 1,
page 3.

--- Pause

MS EDWARDH: At the very bottom of
t hat page, just before the unredacted portion, it
says:

"Until now, the inpetus of
the investigati on has been an
intelligence-gathering
exercise."

Do you see that | anguage?

MR. LOEPPKY: Yes.

MS EDWARDH: "But it will now

shift to a crimna

i nvestigation so that
detailed informati on can be
gathered in a manner suitable
for court purposes.”

You made t he observation, sir, and
| think it is a very inmportant observation, which
was regardl ess of what is being said here and what
was understood by the officers, they were al ways
engaged in a crimnal investigation?

MR. LOEPPKY: Yes.

MS EDWARDH: And i ndeed they were
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never entitled to engage in a nere
intelligence-gathering operation; correct?

MR. LOEPPKY: It is always a
crimnal investigation when you are pursuing a
matter such as this. Intelligence fornms part of
the basis for the investigation.

MS EDWARDH: Of course. We have
heard about the role of intelligence. |ndeed,
sir, you were quite eloquent about it at the very
initial hearings. Intelligence has a role in any
crimnal investigation, the most conmpl ex or
sometimes the nmost sinple investigation.

But my question is quite
different. Should A- OCANADA have t hought they
wer e conducting a mere intelligence operation,
they were dead wrong because they had no authority
to do that; correct?

And if the answer is they had
authority, then could you --

MR. LOEPPKY: No.

MS EDWARDH: -- please explain
what CSIS is supposed to do.

MR. LOEPPKY: You gat her
intelligence in order to undertake further steps

inacrimnal investigation. For exanmple, part of
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their intelligence-gathering process may have been
to gather information to support a Part VI
affidavit. That's what | would read into their
comments.

So they were preparing to get into
the active part of the investigation.

MS EDWARDH: You woul d agree with
me that should they have understood that they were
doi ng anything different than a cri m nal
investigation, they were wong. They were not
entitled to conduct a pure intelligence operation?

MR. LOEPPKY: That's correct. But
| don't see this as a pure intelligence operation.
| see that as a preanmble to doing some additional
steps in the crimnal investigation.

MS EDWARDH: As | ong as they
understood that, | understand what you are sayi ng,
M . Loeppky.

Let me junp to anot her area.

Per haps we could | ook at this
particul ar document. It is P-85, volume 1, tab
21.

--- Pause
MS EDWARDH: P-85, volume 1, tab

21. | intend not to give all of us too nuch
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exerci se.

MR. LOEPPKY: Yes.

MS EDWARDH: When you need to read
it, please tell ne.

Now, this document is a briefing
note to the Conmm ssioner?

MR. LOEPPKY: Yes.

MS EDWARDH: Can you tell me, sir,
whet her the Conmm ssioner got it?

MR. LOEPPKY: | don't believe so.

MS EDWARDH: Did you get it?

MR. LOEPPKY: | didn't -- |
probably didn't see it at the time, or else it
woul d have my initials onit. | initial
everything that | read. But it was brought to ny
attention, | believe.

MS EDWARDH: | am sorry. Would it
have been brought to your attention at the time
that it was created and, | suppose, shown to
others or the contents were known to others?

MR. LOEPPKY: Yes.

MS EDWARDH: It woul d have?

MR. LOEPPKY: It would have been.

MS EDWARDH: So the substance of

it would have been brought to your attention?
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MR. LOEPPKY: It would have been
briefed to me by Assistant Comm ssi oner Proul x.

MS EDWARDH: And while this
document contenpl ates sharing between agenci es,
sharing of informati on between agencies as a
matter of course, it is sufficiently redacted that
it is unclear to me whether or not, on the face of
this document, it would be your understanding that
this was a di scussion about sharing with donmestic
Canadi an agenci es.

Thi s was not intended by you, or
anyone else, to be an invitation to share with any
i nternational agency in the world?

MR. LOEPPKY: Are you asking what
| amreading into the part that is not redacted?

MS EDWARDH: | am aski ng you
whet her this docunment, that tal ks about
i nformation-sharing between agencies as a matter
of course, was understood by you to relate to
donmesti c Canadi an | aw enforcenment or intelligence
agenci es?

MR. LOEPPKY: No. The docunment to
me woul d speak about sharing internationally and
donmestically.

MS EDWARDH: That's not what |
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understood you to say yesterday. All right.

So this docunment then does what:
announces the intention of the Force? The
intention of who to share information?

MR. FOTHERGI LL: Conm ssi oner,
just so that we don't proceed under a false
understanding, | think we should take note of the
date of the document. It is a retrospective
document that | think was prepared in 2004.

THE COMM SSI ONER: I n January.

MR. FOTHERGI LL: It is not a
f orwar d-1 ooki ng docunent.

MR. LOEPPKY: It is a piece of
information that was brought to ny attention
| ater, and it relates to an information-sharing
practice that had taken place in the past.

MS EDWARDH: So is there a
document that was generated after 9/11, provided
to CID or to A- OCANADA, that specifically dealt
with their rules and responsibilities around
i nformation-sharing other than general RCMP
policy?

MR. LOEPPKY: No.

MS EDWARDH: Per haps now I

understand this better than | did yesterday,
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M. Loeppky.

Thi s description of a past
practice is a practice -- and I made a note --

t hat you were not involved in defining or
sancti oni ng.

I's that correct?

MR. LOEPPKY: That is correct. |
was not aware of it.

MS EDWARDH: And | believe you
said in your testinony yesterday that not only
were you not aware of it, to the best of your
know edge, Proul x was not aware of it.

I's that correct?

MR. LOEPPKY: That's correct.

MS EDWARDH: And | take it, being
that this is kind of a retrospective discussion,
m ght we assume that this would not have been a
practice known to the Comm ssioner of the RCMP
prior to this docunment being at | east brought to
your attention?

MR. LOEPPKY: Yes.

MS EDWARDH: Who was the senior
operational officer for the Royal Canadi an Mounted
Police?

MR. LOEPPKY: | was.
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MS EDWARDH: | understood you
yesterday, sir, to say that the object of
post-9/11 information-sharing was to share
information quickly, fully, but within existing
RCMP policy.

I's that correct?

MR. LOEPPKY: Yes.

MS EDWARDH: Now, |et me just go
to a few questions, if | could, about what
happened in this case, because | amgoing to
assume from what you have said that, sir, you
neither were told nor sanctioned what has been
regarded as the data dunp, or described as the
data dunmp, of A- OCANADA to whatever other agencies
were involved, including U S. agencies?

MR. LOEPPKY: | became aware of it
| ater.

MS EDWARDH: Ri ght. And we have
been told by I nspector Cabana that not only on
April 2nd did all of the SUPERText materials get
provi ded, but indeed -- and that information
included the following: (1) notes fromofficers;
(2) interagency communi cati on and correspondence;
(3) he made it clear that all of the documents

that were seized on January 22nd pursuant to the
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search warrants were digitized and upl oaded |
guess on t he SUPERText.

So the product of the search, the
officers' notes, interagency communication, al
gets handed over in a volum nous, obviously,
handover; and al so, for anyone's taking, the hard
drives, although that seens to be handed over as a
result of an interagency neeting on January the
30t h.

You said, sir, that the practice
of the RCMP was to share, after information was
exam ned and known to be relevant -- known to be
i mportant to share.

MR. LOEPPKY: Yes.

MS EDWARDH: Wbul d you agree with
me t hat when you share, or offer for sharing, 26
or 27 hard drives because you don't have the
capacity to analyze them and thousands of pieces
of paper seized at a nunber of residential sites,
that it can hardly be said that things were shared
after they were exam ned and found to be rel evant?

MR. LOEPPKY: Yes. As | have
testified in the past, the normal procedure would
be that you share relevant information. | don't

know how nmuch of that i nformati on was rel evant,
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how much of it was appropriate to share, but the
normal practice would be that the information
woul d be reviewed, it would be assessed, a
determ nati on made what was appropriate to share,
and then that woul d be shared.

That woul d be the standard process
t hat woul d take pl ace.

Certainly this was an
international investigation with mutual interests,
and therefore | can't say what was relevant to
t hat other part of the investigation.

MS EDWARDH: And you'll agree with
me, given what we know about the sharing of the
hard drives in January, neither did the officers
who shared. They would not have known either,
because they didn't have the capacity, according
to M. Cabana, to fully exam ne the data, the
el ectronic data, and determ ne whether it was or
was not relevant and shoul d be shared?

MR. LOEPPKY: That's ny
under st andi ng.

MS EDWARDH: So some of the
information may have been relevant; it may have
been 1 per cent. But in any event, we can say

this: Huge anounts of personal information of
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i ndi vi dual s whose conputer hard drives were taken,
their famlies, their private records, were made
avail able to a nultitude of agencies, including
U. S. agenci es.

That is your understandi ng?

MR. LOEPPKY: | think I responded,
| don't know what was shared. | don't know what
the information was. Therefore, | can't agree

with you that it had all famly information on it,
unl ess you can provide that. But | don't know
what was on the hard drives.

MS EDWARDH: |If you are told that
the computer hard drives are removed from persons’
resi dences, it is a logical inference, is it not,
M . Loeppky, to draw the conclusion that at | east
some of that information is personal information
t hat woul d be unrel ated conpletely to crimnal --
to anything that would be of interest in a
crimnal investigation?

MR. LOEPPKY: It is possible. |
woul d agree with that.

MS EDWARDH: Thank you.

Now, had you been asked, as the
seni or operational officer of the RCMP, to provide

addi tional resources to A- OCANADA in order that it
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could come to a determ nation of whether the
evi dence that they would |i ke to share was

rel evant, would you have assured that they were
properly resourced so that that could be done,
they could evaluate it and share it in a timely
manner ?

MR. LOEPPKY: Well, it is easy to
pose the question today, but what one has to
assess is the pressures that the organi zation was
facing at the time, the other investigations that
wer e ongoi ng, and where do you pull resources from
and stop doing to do this.

So you would have to do an
assessnment based on judgment, based on
information. | mean, a whole |ot of factors cone
into it before you can say categorically that,
yes, we woul d have done this.

MS EDWARDH:  You woul d have had to
prioritize that application of resources agai nst
ot hers?

MR. LOEPPKY: Yes.

MS EDWARDH: Were you ever asked
to?

MR. LOEPPKY: No.

MS EDWARDH: | take it had you
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been asked, you woul d have given it careful
consi deration because that is your duty and role?

MR. LOEPPKY: Yes.

MS EDWARDH: You wer e asked a
number of questions about the failure to attach
caveats to the information.

Do you recall those questions
yest erday?

MR. LOEPPKY: Yes.

MS EDWARDH: | would |ike to deal
wi th that.

Certainly it is apparent that your
view, that there was a failure to properly attach
caveats, was shared by M. Garvie. That was
poi nted out to you in his report.

MR. LOEPPKY: Yes.

MS EDWARDH: He made those
observations. And you do not disagree with his
conclusions in that respect?

MR. LOEPPKY: | do not disagree
with his conclusions, but | have also said that
t he absence of a written caveat on a piece of
informati on does not necessarily exclude the fact
that within the | aw enforcement conmunity, when

information is exchanged, there is an inplied

StenoTran



© 00 N oo o A~ W N PP

N N NN NN R R R R R R R R R R
O N W N P O © 0 N O O A W N B O

8709

caveat. There is an inplied understanding that
you will go back to the organization that provided
the informati on to assess whether it can be
di scl osed further.

So those are inplied as well as
written.

MS EDWARDH: We will come to the
i mpl i ed one, because yesterday you cast it
slightly differently. You said there is an
i mplied caveat that it will be used for the
pur pose it was given.

MR. LOEPPKY: | believe that's
just what | said.

MS EDWARDH: Okay.

MR. LOEPPKY: That there is an
i mpl i ed caveat on informati on exchange.

MS EDWARDH: It is the content of
the caveat | amtrying to identify.

| s the caveat that the receiving
organi zation promses to use it solely for the
purposes in which it was given, or are they
prom sing not to use it until they come back and
get consent or approval ?

MR. LOEPPKY: Well, ny

under st andi ng of an inplied caveat, when you
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exchange information, is that it is provided to
you for your information and before you put it to
further use, such as using it in evidence or
what ever purpose you m ght want, sharing it with
anot her agency, that you would come back to the
agency that provided it to seek their concurrence.

MS EDWARDH: That hel ps ne
consi derably, because really what you are sayi ng
is there is an inmplied no-use caveat without
further consent and perm ssion. It is really
intelligence information until consent is given
by, in this case, the RCMP, for it to be used in
any proceedi ng or for any purpose.

MR. LOEPPKY: Yes.

MS EDWARDH: Or transmtted to
anot her entity?

So we have got the caveat clear
t hen.

| want, then, to turn to without
caveats.

So if there is no caveat, if the
United States passed the information on to Syri a,
it was in breach of any obligation to you, the
i mpl i ed caveat ?

MR. LOEPPKY: It would be in
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breach of the understandi ng of what an inplied
caveat is, yes.

MS EDWARDH: And did you ever
| earn that the information provided by the RCMP to
the U. S. agenci es was handed on by those agencies
to Syrian Mlitary Intelligence?

MR. FOTHERGI LL: M. Comm ssioner,
much as | had to object when the questi on was
asked to superintendent Cabana, | nust object to

t he question because it may elicit an NSC

response.
MS EDWARDH: | ama little
concerned with "may". | understand an objection.
Il will move on if there is an objection that the
answer necessarily will breach National Security

Confidentiality. But if there is any way, in a
general way, that the witness can answer the
guesti on about whether information fromthe RCWVP
was handed on to Syrian Mlitary Intelligence, |
woul d be very appreciative. | think it is a very
i mportant question, M. Conm ssioner.

MR. FOTHERGI LL: If | were to be
t hat specific, | would essentially answer the
guestion for him

The point is, we cannot confirm or
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deny whet her we have intelligence from Syria that
woul d tend to suggest that they used information
from Canada. So that is why | said "may".

THE COMM SSIONER: | think that's
t he answer, if the Governnment has raised the
obj ection, Ms Edwardh.

| repeat what | have said many
times, but | understand the difficulty you have.
We have heard a good deal of evidence in canera,
and that doesn't necessarily --

MS EDWARDH: | wi sh you could tel
me in secret.
--- Laughter / Rires

MS EDWARDH: I n any event, if the
U.S. handed information to Syria, they could only
have done so in the context of appropriately
respecting the inplied caveats by getti ng RCMP
perm ssion?

MR. LOEPPKY: Yes.

MS EDWARDH: Did you give such
perm ssion?

MR. LOEPPKY: No.

MS EDWARDH: Are you aware of
whet her any ot her officer gave such perm ssion?

MR. LOEPPKY: No.
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MS EDWARDH: | f the information
provided by the RCMP was used to interrogate
M. Arar in Syria, that, | amgoing to suggest,
woul d be a breach of the inplied undertaking and
as a matter of practice, nmy question is: What
woul d you, as the senior operational officer, do
if such a breach took place?

What i s your recourse?

MR. LOEPPKY: | think |I have given
testinony before that if we became aware that an
i mplied caveat or a witten caveat had not been
respected, it would ultimately be raised with the
agency that had disclosed information without our
consent.

MS EDWARDH: Maybe you can't
answer this: Are you aware, sir, of whether this
i ssue has been raised by the RCMP with either the
ClA or the FBI in respect of M. Arar?

MR. FOTHERGI LL: M. Comm ssioner,
this is a neither confirmnor deny sort of
obj ection on NSC grounds.

THE COVMM SSI ONER:  Okay.

MS EDWARDH: Thank you,

M. Fothergill.

I n any event, once it is out of
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t he bag, your remedies are pretty limted.

MR. LOEPPKY: Yes.

MS EDWARDH: And it is also the
case that that general breach of a prom se that
policing agencies give to one another is viewed as
a very serious breach in the policing comunity,
is it not?

MR. LOEPPKY: Yes, it is, because
it underpins the |level of trust that exists
bet ween organi zati ons and which must exist to
share information appropriately.

MS EDWARDH: Now, |let me go to if
t he caveats were on.

It is your evidence clearly, sir,
that the caveats ought to have been placed on
t hese documents and the material; correct?

MR. LOEPPKY: Yes.

MS EDWARDH: And if in fact U. S.
authorities -- INS, CIA, or anybody else -- had
wanted to use the information, they woul d have
come back to you, in the ordinary course,
respecting the caveats, and woul d have said they
wi shed to use it; correct?

MR. LOEPPKY: Yes.

MS EDWARDH: And in order to make
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an i nformed deci si on about whether they would be
permtted to use it, | amgoing to suggest that
you woul d have gone t hrough a nunber of steps.

The first step would be what part
of the information provided comes from ot her
agenci es? And you would then have sought directly
the perm ssion of those other agencies, or
directed the U S. entity or organization to those
ot her agenci es.

I's that correct?

MR. LOEPPKY: That's one of the
consi derations, yes.

MS EDWARDH: Then the next thing
you woul d say to yourself is what kind of process
do you want to use it in? Is it atribunal? |Is
it a court? And howw Il this information be
used?

You woul d have asked yourself that
guestion, would you not?

MR. LOEPPKY: Yes.

MS EDWARDH: And you woul d have
asked yourself as well, what is the nature of the
process and can the informati on be protected?

MR. LOEPPKY: Yes. You would | ook

at your own interests.
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MS EDWARDH: Yes, of course. And
t hen you woul d have asked yourself what is the
possi bl e outcome of this process?

MR. LOEPPKY: Yes.

MS EDWARDH: So, for example, in
an ordinary crimnal case, if you found yourself
giving a lot of information, you m ght ask the
prosecutor "is this a death penalty case" because
you m ght want to know t hat?

MR. LOEPPKY: You woul d ask those
ki nd of questions, yes.

MS EDWARDH: So if the caveats had
been there, | amgoing to suggest to you that you
woul d have had a conversation with U. S.
authorities that would have run al ong those |ines:
What are you going to use Canadi an information
for? What is the nature of the hearing? Can the
information be adequately protected? WII our
sources be exposed? And what is the possible
result of this process?

Correct? We have just outlined
t hat .

MR. LOEPPKY: Well, yes. And as
said, inmplied caveats or written caveats carry the

same obligation.
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MS EDWARDH: But | am going now to
express caveats where you have a coll eague in the
States | ooking at a docunment saying "this is the
property of the Government of Canada".

MR. LOEPPKY: Yes.

MS EDWARDH: That tends to get
people's attention?

MR. LOEPPKY: Yes.

MS EDWARDH: So if in fact you
were told that there was a process going on in the
United States that was a hearing, that could
result in M. Arar's -- if you ask the questions
of your coll eagues: What are you going to do?
What's the possible result here? And they had
told you, "Well, we are considering rendering
M. Arar to the Governnment of Syria for further
investigation of his alleged al -Qaeda
connections,” | amgoing to suggest to you,

M. Loeppky, that you could not have consented to
t he use of that information in that forum because
to give your consent in the face of that know edge
woul d do not hing more than amount to ai ding and
abetting an offence of torture. You would know it
and it would hit you in the face in a second.

MR. LOEPPKY: Yes, | would agree
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that if you were told that it was going to be used
to send soneone to a country with a

| ess-t han-acceptabl e human rights record, that
woul d certainly become an issue.

MS EDWARDH: Yes, of course. W
now know -- and | will admt to being troubled by
your answer yesterday that nothing had changed,
gi ven what we know of our coll eagues' practices.

Now t hat you know them it seens
to me that you have a duty to inquire, if you are
dealing with an investigation that is a national
security investigation, where there are all eged
connections with al-Qaeda. You now know a fair
bit about how our coll eagues in the States respond
to those all egati ons.

Woul d you agree with me that there
is a duty to inquire?

MR. LOEPPKY: When | said that
not hi ng had changed, | was tal ki ng about the
policy in ternms of information-sharing. What has
changed is certainly our awareness that this
practice was somet hi ng that had taken pl ace.

As | have earlier testified, | was
not aware at that time, inmmediately post-9/11,

that this was even a practice that was
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contenplated in the United States, and certainly
our awareness has changed and certainly | think we
are much more thorough in terms of how we approach
these types of things; but recognizing that the
practice now, that it is more in the public
domain, is certainly the subject of a | ot of
debate as wel |.

MS EDWARDH: And when you say you
are nore thorough in how you approach these
matters, | take that to mean that you have
accepted that there is a burden of inquiry resting
upon your shoul ders, or the shoul ders of your
col | eagues in the RCMP, to ascertain whether or
not shared information could be used in
ci rcunstances where someone was rendered or sent
to a place where their human rights would not be
respected?

MR. LOEPPKY: There is a higher
| evel of awareness in our organization today that
that was a practice that took place, an
organi zati onal awareness that wasn't there --

MS EDWARDH: Of course.

MR. LOEPPKY: -- inmediately
post-9/11. So when we share now, | think there is

a greater sensitivity about the potential inpacts
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of that information.

MS EDWARDH: And in the context of
di scussing with you the issue of what you woul d
know in the ordinary case to deci de whether to
wai ve or to say that the caveat was not binding
and to permt the use of information, you would
agree with me that one of the things you would
want to know today, before you ever consented, if
it was a national security investigation involving
al | egations about al-Qaeda, is: Was this going to
result in a rendering?

MR. LOEPPKY: It would be a
consi deration, absolutely.

MS EDWARDH: And you woul d ask the
guestion? | want to know t hat people will ask the
guestion. That's really the issue.

Do you accept there is a duty to
make inquiry in those circunstances?

MR. LOEPPKY: There is certainly a
duty to ensure that any subsequent use that that
information is going to be put to is brought to
our attention and that we have an opportunity to
respond.

| want to make sure that | respond

to your question in ternms of do we in every case
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ask, "lIs this information going to be used to
render ?"

You could take that literally and
say that the hundreds of investigations that we
have ongoi ng every day -- a Canadian is arrested
in Detroit, he is fromanother country in an
organi zed crime file. | wouldn't expect under
t hose circunmstances they would ask the questi on.
But certainly in national security investigations
with this type of a scenario, | would expect that
t hat woul d be a hi gher consideration.

MS EDWARDH: And the question
woul d be asked?

MR. LOEPPKY: Yes.

MS EDWARDH: And if answered in
the affirmative, | take it you would agree with

me, that that would be a clear basis for a menber

of the RCMP to say, "In those circumstances, we
will not waive the caveat. The informati on cannot
be used. "

MR. LOEPPKY: That's correct.

MS EDWARDH: So | take it from al
of your evidence, sir, that if M. Cabana believed
that the policy with respect to caveats need not

be implied, it is a view that did not originate
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with you?

MR. LOEPPKY: Yes, that's exactly
what | have said, and | have al so outlined the
environment that existed, and the --

MS EDWARDH: We will come to the
envi ronment .

MR. LOEPPKY: Good.

MS EDWARDH: Because one of the
scary things about environnments is that it can
generate responses because of the intensity of the
pressure, where fundamental principles get set
aside. That's an issue whenever there is a | ot of
pressure within an environnment.

| will come to ask you that
guestion in a noment.

We have established that there is
no such policy that is witten with respect to
caveats not applying.

| want to just understand this.

Is it the case that an individual RCMP officer is
entitled to view RCMP policy as a matter of

di scretion, or is each and every officer bound by
the policies of the Force in the operational
manual ?

MR. LOEPPKY: Policies are
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gui delines in ternms of how an organi zati on
operates and the expectations that exist in
respect of how investigations are conducted, how
menbers conduct thenmsel ves, and how t he

organi zation functions to maintain public respect.

MS EDWARDH: So then | et me ask
this question: |In a policy as inportant as the
need to place caveats on to protect sources and
protect CSIS sources, et cetera, is a breach of
t hat ki nd of policy an offence under the code of
conduct of the RCMP?

MR. LOEPPKY: No, | would not
consi der that a breach of conduct.

MS EDWARDH: And |let ne just ask
this: Wuld it ever ampunt to a breach of the
code of conduct?

MR. LOEPPKY: Well, each case is
assessed on its own nerits. | mean, in nmy role as
t he deputy of operations, | would see where a
menmber had perhaps been in breach of policy but
had in fact acted in very good faith and done the
right thing. Therefore, you have to | ook at each
one of those on a case-by-case basis.

MS EDWARDH: And in this case,

havi ng | earned somewhat or well after the fact of
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t he kind of sharing that had gone on, were you
concerned?

MR. LOEPPKY: |t was a concern,
but it was a joint international operation with
mut ual interests, and it was understandabl e where
members, working on that joint operation, would
have had an understandi ng that they could share
information without -- unless they were going to
further use that informati on outside their
organi zati ons.

| can understand where that
environment existed, but it was not within the
parameters of the policy.

MS EDWARDH: | am going to suggest
to you, sir, that the hol us-bol us data dunmp, as we
have come to call it, is in fact a real indictment
of the management of A- OCANADA.

For themto have gone from January
the 30th to handing over hard drives without
knowi ng the contents to handi ng over the whole
dat abase on April the 2nd, CDs, is a staggering
| ack of connection by senior officers to
fundament al RCMP policy.

MR. LOEPPKY: Well, | have

testified that | would expect the policy would be
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foll owed.

MS EDWARDH: Do you know whet her
any steps were taken internally within the RCMP to
deal with those individuals who made those
decisions in violation of RCMP policy?

MR. LOEPPKY: Not that | am aware
of .

MS EDWARDH: And | take it you
woul d know i f such steps had been taken?

MR. LOEPPKY: Yes.

MS EDWARDH: Did the CROPS
of ficer, Couture, M. Cabana, or M. Proul x have
the authority to | ook at individual menmbers of the
Force, or a group |ike A-OCANADA, and say, "You
can ignore this policy"?

MR. LOEPPKY: No, | don't believe
you can sinply say "ignore the policy".

MS EDWARDH: | want to go back to
a statement that was explored with you yesterday.

| take it, sir, you do not dispute
that the information provided by A- OCANADA was
used, at least in part, as a basis to effect the
arrest and rendering of M. Arar, including his
interrogation in the United States?

It is clear evidence that that

StenoTran



© 00 N oo o A~ W N PP

N N NN NN R R R R R R R R R R
O N W N P O © 0 N O O A W N B O

8726

evi dence was relied upon and used?

MR. LOEPPKY: | don't know what
evidence, what information was used for the U. S.
to make the decision that they did, and | think
have given evidence to that in the past.

MS EDWARDH: Yes, you have, sir,
but it is also clear, while you may not know t he
whol e body of evidence -- because no one in Canada
may know it -- it is also clear that they used
i nformation, such as M. Arar's | ease, discussions
about his connection to M. Almalki, the genesis
of which clearly came from RCMP i nvestigations?

MR. LOEPPKY: Yes.

MS EDWARDH: And so i nformati on
fromthe RCMP was, at |east in part, the basis of
his arrest, interrogation, and rendering to Syria?
There is no doubt about that. | just want to nake
cl ear what your evidence is.

MR. LOEPPKY: M evidence is that
there was i nformati on exchanged, but what
i nformati on was used to make the decision that was
ultimately taken, | don't know, and the assunption
that it was based on information that we provided,
and only on that information, | think is

erroneous. | don't know what informtion was
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used.

MS EDWARDH: Certainly --

MR. LOEPPKY: | just think it is
i mportant to understand that.

MS EDWARDH: | understand that.
We wi Il look at the decision for a monment.

It is very, very clear that
M. Arar was interrogated by U S. officials using
things like his | ease?

MR. LOEPPKY: Yes.

MS EDWARDH: And one of the
reasons that was a potent piece of evidence, of
course, was M. Abdullah Al mal ki's name was on the
| ease; correct?

MR. LOEPPKY: That's ny
under st andi ng, yes.

MS EDWARDH: And M. Abdul | ah
Al mal ki was the principal target of A-OCANADA when
it was set up?

| think we have heard that
evidence from M. Cabana.

MR. LOEPPKY: Okay. Yes.

MS EDWARDH: So, | amjust going
to suggest to you, sir, it is obvious -- and

al though I can't suggest that there may not have
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been some ot her piece of evidence, because we
don't knowit, certainly significant portions of
the information provided to the U S. seened to
have been relied upon in M. Arar's interrogation
and in the decision, significant portions. It
wasn't trivial.

Have you read the decision of the
| NS?

MR. LOEPPKY: | agree that there
was i nformation that may have emanated from
Canadi an sources, fromthe RCMP. But to go the
next step and say that was the information that
was relied upon for the deportation, | don't think
there i s anything that we have that can
substantiate that.

MS EDWARDH: | think that's open
for the Comm ssioner to find on this record, and
he will have to deal with that issue.

But there is nothing that you can
point to that suggests that there was not at | east
some reliance on Canadian information. That's all
| am sayi ng.

MR. LOEPPKY: Yes.

MS EDWARDH: | want to go back, if

| could, to a sinple question about M. Cabana's
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under st andi ng.

Was there an MOU or an interagency
agreement in place permtting the general sharing
of intelligence information between the RCMP and
the FBI at the relevant tinme period?

MR. LOEPPKY: W th respect to this
case?

MS EDWARDH: A general one. Let's
ask about a general one first.

MR. LOEPPKY: We share information
as a matter of good | aw enforcement practice. W
have agreements with the FBlI in a nunber of areas.

MS EDWARDH: W th respect to this
case, was there -- |eave aside any oral
di scussions or this is a joint investigation,
therefore we will share. Was there an MOU or an
i nteragency agreenent dealing with the A- OCANADA
i nvestigation?

MR. LOEPPKY: No.

MS EDWARDH: After M. Arar was
removed to Syria, you made brief reference
yesterday to a trip you and M. Proul x took to
Washi ngt on.

MR. LOEPPKY: Yes.

MS EDWARDH: At which time you
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rai sed your concerns, or | think it is fair to say
you raised at | east the issue of M. Arar's
removal to Syri a.

I's that correct?

MR. LOEPPKY: Yes.

MS EDWARDH: W th whom were you
meeting?

MR. LOEPPKY: W th the Deputy
Director of the FBI very briefly, and then with
some of his other staff thereafter.

MS EDWARDH: You made t he
interesting conment, M. Loeppky, that you
di scussed his situation, and | think in general
you said you weren't satisfied with the nature of
the responses you got.

MR. LOEPPKY: That's correct.

MS EDWARDH: Can you anmplify on
why you were not personally satisfied?

MR. FOTHERGI LL: Conm ssioner, |
amafraid he can't. This is something we
di scussed at sone |length with M. David before the
guestion was posed in exam nation in-chief.

The difficulty here is that the
information conmmunicated in a meeting such as this

by a foreign official is something that we need to
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treat as confidential, and that was why | think
M. David quite artfully asked himsinmply for his
I mpressi on as opposed to the details of what was
di scussed. You, of course, have the full story in
camera.

THE COMM SSI ONER: Thank you.

MS EDWARDH: | take it that's an
obj ection?

MR. FOTHERG LL: That's an
obj ecti on.

THE COMM SSI ONER: Thank you.

MS EDWARDH: | would |ike then,
sir, toinvite you to turn to a document with me,
if I could, P-85, volume 5, tab 24.

And it is no criticismof ny
col | eague, Conm ssion counsel, but | had sonme
troubl e understandi ng the nature of the conflict
t hat you were having or that "A" Division was
havi ng, with headquarters.

MR. LOEPPKY: Which tab, ma' anf?

MS EDWARDH: It is tab 24. So it
is P-85, volume 5, tab 24, sir.

This is a document that you
revi ewed yesterday.

MR. LOEPPKY: Yes.
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MS EDWARDH: | amnot really
interested in the specifics of the conflict. |
have some general questions, and I would |like to
pose themto you, if | could.

“A" Division ran A- OCANADA;
correct?

MR. LOEPPKY: Yes.

MS EDWARDH: And what | amtrying
to understand is whether or not the concerns for
pushing for nore control from headquarters rel ated
to a fundanmental disconfort to the autonony that
A- OCANADA had in circunmstances where you knew it
really did not have a joint management team

MR. LOEPPKY: First of all, with
respect to the joint management team | think
commented on that yesterday in terms of the
informal structure that was in place.

Wth respect to the role of the
headquarters and the service delivery which is in
the division, there is a natural tension which
exi sts and which is healthy.

In this particular environment, we
at the headquarters |l evel were certainly pursuing
the notion of very much centralized coordination,

and that was a change in the organi zation with
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respect to the national security side of it versus
some of the other types of investigations.

Therefore, there were ongoing
di scussions, | believe, by Richard Proulx with his
counterparts across the country in ternms of
bringi ng that change about.

MS EDWARDH: All right. So | am
going to interpret what you are saying, and you
tell me if | amwong, M. Loeppky.

The particular environment in
guestion is the post-9/11 national security
environment we are tal king about?

MR. LOEPPKY: Yes.

MS EDWARDH: And the concern of
M. Proulx was to centralize and bring under
headquarters' control sufficiently the national
security investigations that were going on across
the country?

MR. LOEPPKY: 1In essence, yes. To
ensure that he and his people were aware of al
i nvestigations and the progress being made in each
one of those, given their national interest and
given their importance froma national security
perspective.

MS EDWARDH: And woul d his role
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have i ncluded giving direction and gui dance on
tactical and operational matters if he felt it
were inmportant to do so in respect of those

i nvestigations?

MR. LOEPPKY: If it was sonmething
where his advice was sought. Otherw se the
i nvestigations would take place by trained
investigators at the division |evel.

MS EDWARDH: And what was sought
after, then, was a nmore conplete and direct
accounting by the investigative teams of what was
going on on a daily or weekly basis so
headquarters had a handle on it?

MR. LOEPPKY: That was sought by
headquarters.

MS EDWARDH: Yes. Through Proul x?

MR. LOEPPKY: Yes.

MS EDWARDH: And because A- OCANADA
was somewhat different than OCanada, would it be
fair to say that you understood from Proul x that
he had concerns about the autonony that A- OCANADA
had?

MR. LOEPPKY: Well, before |
respond to the question, | think I conmmented

yest erday that A- OCANADA and OCanada were really
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very simlar and were focused on the sane
investigation, so | don't necessarily agree that
A- OCANADA was nore autononous than OCanada.

They were both national security
i nvestigations and coordination by CID, so there
wasn't an inconsistency there.

But as | have pointed out, we
wanted to make sure that at the headquarters | evel
Assi stant Comm ssioner Proul x would have the
information, as investigations progressed, to keep
hi m appri sed of how they were going, and we want ed
to make sure that took place on a tinmely basis.

MS EDWARDH: |If the investigations
were centralized in the way -- this is how
Assi st ant Comm ssi oner Proul x envi saged?

MR. LOEPPKY: Centrally
coor di nat ed.

MS EDWARDH: Centrally
coordi nated. You would have expected himto be
very alive to the issue of the kind of
i nformation-sharing that was undertaken at the end
of January with the provision of the hard drives
as well as the data dunmp on April 2nd?

He woul d have known that ?

MR. LOEPPKY: He woul d have been
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i nformed of the progress of the investigations.
Woul d he have been informed of the actual exchange
of a particular piece of information, or the data
dunp, as you refer to it as? | don't believe so.
It may have been reported in, but | don't knowif
t hat pi ece woul d have been --

MS EDWARDH: But it is not a
particular -- you see, it is not a particular
pi ece of information that is being exchanged. It
is the unusual step of part of an investigation
saying, "We really don't know what we have here,
but let's give it to other agencies and the U. S.,
and they will help us maybe -- maybe -- figure it
out."

And that's unusual. That's not
the way an ordinary investigation is undertaken,
as | understand it.

So | amjust putting to you the
proposition that if Proulx had the centralized
coordi nation that he sought, it is very likely
t hat he woul d have been alive to the discussions
contenpl ating that kind of information-sharing and
at | east addressed the proprietary of them and the
application of caveats?

MR. LOEPPKY: He may have been,

StenoTran



© 00 N oo o A~ W N PP

N N NN NN R R R R R R R R R R
O N W N P O © 0 N O O A W N B O

8737

but recognizing that there are a | ot nore
i nvestigations ongoi ng than A- OCANADA and OCanada.

MS EDWARDH: Of course. \When you
say he may have been, | just want to be clear |
understand you: that if he had the control, he
m ght have then been aware?

I s that what you are saying?

MR. LOEPPKY: If it was an issue
t hat was deemed i nportant enough for himto be
engaged froma policy centre perspective, and
t here woul d be an eval uation not only at the
investigative |evel but if it was reported in at
his analytical level, it mght come to his
attention. But there would be peopl e making
j udgnment deci sions along the way.

MS EDWARDH: | think we are
tal king at cross-purposes. | amsorry,
M . Loeppky.

My question is this: Had
M. Proul x had the centralized coordination that
he was seeking, that coordinating role would have
ensured that he |likely was aware of the
i nformation-sharing that was undertaken by
A- OCANADA with the U S. ?

MR. LOEPPKY: M response woul d be
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yes. And putting that into context in terns of

the resources that we had within CID at the tinme

ver sus what we have today in terns of capacity to

address those kinds of issues.

MS EDWARDH: | became a little
confused in another area, and | want, first of
all, to take you to your personal notes and ask
you to clarify something.

They are Exhibit 178,

M. Comm ssioner.
| would like to go back to this

not ati on at page 5.

THE COMM SSIONER: | see it is
11:30. Is this a convenient tinme to take the
break?

MS EDWARDH: Absolutely. | am

shifting areas and | woul d be pl eased to break
now. Thank you, sir.

THE COMM SSIONER:  We will rise
for 15 m nutes.

THE REGI STRAR: Pl ease stand.
--- Upon recessing at 11:30 a.m /

Suspension a 11 h 30

--- Upon resum ng at 11:50 a.m /

Reprise a 11 h 50
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THE REGI STRAR: Pl ease be seat ed.

THE COVMM SSI ONER:  We wi || just
have pictures for a moment, Ms Edwar dh.

MS EDWARDH: | don't want to
interfere with your photo op, M. Conm ssioner.

THE COMM SSI ONER: They usually
focus on M. Davi d.

MR. DAVID: | have been pretty | ow
profile.

THE COMM SSI ONER: One of the
differences between a public inquiry and a court
proceeding. They don't do that after every
recess, of course.

--- Laughter / Rires

MR. LOEPPKY: | often wondered,
M. Comm ssioner, if my appearance changes t hat
much in two hours.

MS EDWARDH: |If | may,

M. Comm ssioner?

THE COMM SSI ONER: Pl ease.

MS EDWARDH: | am sorry, | am not
going to go i Mmedi ately to page 5 of your notes.
| had a thought -- it is always dangerous to have
a break, and I would Iike to pursue a coupl e of

t he thoughts with you.
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Ri ghtly or wrongly, M. Loeppky, |
ama firmbeliever in the existence of
prof essional policing, and | take it you are too?

MR. LOEPPKY: Yes.

MS EDWARDH: And so when one is
dealing with an officer who is also a senior
pr of essi onal police officer, you have sone
confidence, | take it, that they understand
i mpl i ed caveats?

MR. LOEPPKY: Yes.

MS EDWARDH: So | would like to
just ask then about other entities who have ki nd
of stepped into either direct or peripheral
enforcement roles that are neither well-trained
police officers and may have a series of other
obj ecti ves.

For exanple, if you were dealing
with the INS, | am going to suggest to you that
you coul d not necessarily have the same confidence
that there is a shared understandi ng of an inplied
caveat, such as you have described earlier in your
testinony.

You don't know t heir background.
You don't know their purposes. They may not be

the ones you are famliar with. So you cannot
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assume that the universe is shared as conpletely
as it would be by sitting down with your
counterpart with the FBI?

MR. LOEPPKY: No. But | would
assume that an organi zation |i ke the I NS does have
its own rules. | don't know what they are, but
t hey woul d have their own rul es on
i nformation-sharing, information exchange.

MS EDWARDH: Sure. |If they are at
t he tabl e when you are sharing informati on, you
woul d have to agree with nme that because they are
not the entities with which you deal on a daily
and weekly basis, their rules or their willingness
to respect your rules is really a bit of an
unknown conmodity?

MR. LOEPPKY: It is unknown, but
think it is accurate to portray the INS, with ny
limted knowl edge, as an organi zation that does
have standards. |t does have professionalism
woul d think that they would understand the rules
of information-sharing.

MS EDWARDH: Well, all | really
wanted to draw fromyou, M. Loeppky, is the
followi ng proposition. It is one thing to trust a

seni or professional police officer, whether in the
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U. K. or the FBI, knowi ng that the standards that
you woul d apply to information shared with you are
simlar to the ones they m ght apply with
informati on shared fromthe RCMP, even if there is
no expressed written caveat?

MR. LOEPPKY: Yes.

MS EDWARDH: But today, | ooking
back at the agencies who found thensel ves invol ved
in quasi-enforcement activities, we cannot, with
assurance, say that the INS adopted the same
under st andi ng of an inmplied caveat that you would
expect the FBI to have understood in the
circumstances of this case?

MR. LOEPPKY: | don't know the
answer to that.

MS EDWARDH: And | think that's
t he answer.

Second, | want to tal k about the
Cl A.

We heard from M. Cabana that it
was not customary, indeed | don't think -- | may
overstate this and my friend will correct me. But
| don't believe he had any substantial previous
dealings with the CIA. And you made the

observati on yesterday, M. Loeppky, that the CIA
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moved nore into an enforcement capacity after 9/11
than it had otherw se historically occupied.

So | want to deal with their
under st andi ng.

Have you, sir, directly dealt with
a situation so that you can say with confidence
that the ClI A understands the inplied caveat when
no express caveat is on, or are they the same as
t he | NS?

MR. LOEPPKY: No. | believe that
they work with a system of caveats with respect to
i nformation-sharing.

MS EDWARDH: | understand they do.
That's not quite the question, though.

In the situation where there was
no express caveat placed on information shared
with them would you have the belief that they
woul d treat it in the same way the FBI woul d,
knowi ng that there was an inplied caveat that was
very express in its meani ng about further use?

MR. LOEPPKY: Yes.

MS EDWARDH: You would. So really
then the only unknown quantity here is the INS.

We don't know whet her they shared the same view as

a professional police officer?
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MR. LOEPPKY: Yes, that's correct.

MS EDWARDH: | probably can't ask
you about specific details of the CIA or
M. Fothergill will rise, sol will move on from
t here.

We have tal ked about M. Proul x
and his concerns about needing nore centralized
coordination, and | may have left a
m sunder standi ng on the record and | want you to
comment .

You have also testified, sir, that
you believe M. Proul x had the same under st andi ng
t hat you had that caveats were to be applied to
information shared. We have got both of those
t hi ngs on the record now.

MR. LOEPPKY: Yes.

MS EDWARDH: Here's nmy problem
M. Proulx, as | understand it, is in headquarters
and i s head of the CID.

MR. LOEPPKY: Yes.

MS EDWARDH: And we under st and,
sir, that when decisions were made sinply to
di stribute to whoever wanted themthe hard drives,
and to go ahead and give the full database to

foreign agencies, that he was either directly at
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the table or approved it.

Do you have any coment, sir?

And | am not saying he has
testified; | amnot quoting him But that's the
suggestion that is left by M. Cabana's evidence.

MR. LOEPPKY: Well, perhaps | can
start by outlining my expectations.

My expectations of Assistant
Comm ssi oner Proul x is that he provides broad
policy guidelines in terms of how we are going to
conduct investigations. He sets the direction.
His area is involved in maki ng sure we have al
the informati on at headquarters.

He doesn't get involved directly

in specific investigations. It is a higher |evel
than that. | don't knowif that responds to your
gquesti on.

MS EDWARDH:  Well, | draw from

that the following: that it is unlikely, given
your description of the type of involvenment he
had, that he was privy to or at the actual table
when deci sions were bei ng made, operati onal

deci sions, about, for exanple, sharing the hard
drives?

MR. LOEPPKY: No, by and | arge he
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woul dn't be there.

MS EDWARDH: And he woul d not have
been at the table when, on April 2nd, 2002, there
was a decision to hand over the CD-ROMs with the
full database?

MR. LOEPPKY: No, | have -- | have
testified that | see his role as a policy centre
and not involved in those actual tactical
operations. W have very conpetent people in the
organi zation that do that --

MS EDWARDH: Sorry. | didn't nean
to cut you off. Have you answered the question?

MR. LOEPPKY: Yes.

MS EDWARDH: So | take it then it
would it be fair to say that you would be very
surprised to |l earn that he was either privy to and
sanctioned that decision to proceed without the
application of caveats, in accordance with policy?

MR. LOEPPKY: That woul d be news
to me.

MR. FOTHERGI LL: M. Comm ssioner,
it mght assist Ms Edwardh questioning if | say
somet hi ng about what | anticipate M. Flewelling's
testinony m ght be in this area, and | do offer

this sinmply in the spirit of cooperation.
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M. Flewelling, of course, is a
menber of CID, and he was at the table when the
proposition to share search results --

THE COMM SSI ONER: January 31st?

MR. FOTHERGI LL: -- on January
31st was raised, and | think there is a
situational report that bears on this as well.

| think an interesting |ine of
inquiry when he is here is what he understood to
be the extent of the sharing and whether it went
beyond the search results. | do anticipate we
wi Il have evidence in a public forumthat CID was
at | east aware of an approved decision to share
the fruits of the search, if I can put it that
way .

THE COMM SSI ONER:  Yes.

MS EDWARDH: Per haps my friend
woul d just clarify that M. Flewelling was aware.
My question is designed to explore whether the
person who had responsibility for CID at
headquarters was aware, and | think M. Loeppky
has answered that to the best of his know edge he
was not aware, and it would be unlikely that he
woul d approve the flow of information without

caveats.
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THE COMM SSI ONER: That's right.

MR. LOEPPKY: That is my evidence,
and it is based on the role that he plays and the
fact that he is not involved in day-to-day types
of operational decision-nmaking.

MS EDWARDH: Thank you. | think
t hat answers as best you can, and | appreciate
your hel p.

Now, let me then turn to the area
that | was going to start with when we came back
after our break, which is page 5 of your notes.
You are having a conversation with Proul x, who |
under st and has brought an issue to you on February
the 2nd -- no, February the 28th, 2002.

I's that correct?

MR. LOEPPKY: Yes.

MS EDWARDH: And the issue that he
wi shes to discuss -- and | think you have fairly
characterized that you give advice on this issue.

I's that correct?

MR. LOEPPKY: Yes.

MS EDWARDH: |s whet her or not
guestions can be asked of a person detained in a
foreign jurisdiction by the RCMP, or on behalf of
t he RCMP?
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MR. LOEPPKY: Yes.

MS EDWARDH: And,

M. Conm ssioner, we have danced around this
somewhat, but | think it is patently clear, given
the timeframe, that this is a reference to M. EI
Maati in Egypt, and | wish to ask sonme questions
based upon the fact that it is him

MR. FOTHERGI LL: Comm ssi oner, |
am not prepared to confirmthat. | don't think
that M. ElI Maati was necessarily the only person
det ai ned abroad who was of interest to the
investigators at that tinme.

So to state clearly the parameters
of the NSC objection, we will not confirmthat
particul ar individuals were identified as worthy
subj ects of questioning or interviews, and we wi |
not confirm whether questions in fact were sent or
interviews in fact took pl ace.

| also think that for the purposes
of the mandate of this Comm ssion, we can still
deal effectively with the process for asking
guestions or interview ng people, particularly
given that M. Arar hinmself was not hinself
interviewed and no questions were sent to him

THE COMM SSI ONER: Ms Jackman.
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MS JACKMAN: M. Comm ssioner, now
that the issue has come up, | sent a letter
yesterday indicating that with respect to
di scl osure or testinony relating to Ahmad EI
Maati, that M. EIl Maati gives full perm ssion to
have his name not bl ocked out on any document. In
fact, he wants his name left in the record because
he needs to know if it is himor someone el se.

| am acting on M. Copel and's
behal f today as well, because he couldn't be here
t oday or tonmorrow, and | have the sane
instructions from Abdul |l ah Al mal ki, as well, with
respect to docunmentation.

| have some difficulty with the
national security claimbecause | think that it is
evident who it was. There was only one Canadi an
detained in another country at that tinme that
wasn't Syria, and that was M. El Mati.

So |l think it is ridiculous to
claimnational security -- | mean, that was
detai ned for these purposes in relation to this
ki nd of issue.

MR. FOTHERGI LL: Comm ssi oner, |
don't necessarily agree with Ms Jackson's factual

assertion that this was the only Canadi an det ai ned
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in a country other than Syria that m ght be of
interest to the investigation.

| appreciate your coments about
the privacy issue, but | want to make it clear
that this is a National Security Confidentiality
obj ection which I am mai ntaining.

THE COMM SSI ONER: All right.

Ms Jackman, thank you for your
comments with respect to the privacy concern. The
process, | amsure as you are aware by now, that
we have adopted for national security concerns is
if the Government makes an objection, we sinmply
don't deal with it in the public hearing.

| will be, as |I have said
frequently, in my report -- first of all, I can
tell you that we have heard evidence in canera
relating to these matters that we are concerned
about, and I will be in my report submtting a
report that sets out those matters that, in ny
view, in nmy opinion, should be made public.

|f there are going to be disputes,
t hose disputes will take place on the basis of the
report rather than at this stage.

But thank you for raising that

poi nt .
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Ms Edwar dh

MS EDWARDH: Thank you.

The advice you give, M. Loeppky,
is that in general, in respect of this particular
case that is under discussion with M. Proul x, it
is okay to go ahead and pose questions of the
detai nee, either directly or indirectly?

MR. LOEPPKY: It is an option that
we woul d consi der.

MS EDWARDH: Yes. We have agreed,
| think, as part of our hypothetical yesterday,
that this fact situation that remains unnamed al so
occurred in the context of a country that did not
have a good human rights record. | think we
agreed on that, did we not?

M. Fothergill is nodding "yes".

Now, here's my question then: One
of the things that you said yesterday,

M. Loeppky, was that in approaching the issue of
whet her questi ons shoul d be asked through a
foreign entity or the RCMP should go to a country,
you said you woul d consider the human rights
record of that country in reaching this decision.
Do you recall that testimny?

MR. LOEPPKY: Yes.
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MS EDWARDH: And in giving your
advice to M. Proul x, do you recall whether you
had any advice given to you about the conditions
of confinement and human rights record of the
country in which this Canadi an was det ai ned?

MR. LOEPPKY: Not at this point,
no.

MS EDWARDH: Do you know, sir,
whet her, on the basis of your advice -- well, was
this issue brought back to you by M. Proul x?

MR. LOEPPKY: No.

MS EDWARDH: And do you know
whet her, on the basis of your advice, he went
ahead and adopted this operational step in respect
of this unknown Canadi an det ai ned abroad?

MR. FOTHERG LL: Agai n,
Comm ssi oner, we object to questions that seek to
elicit whether in fact questions were sent to
det ai nees abr oad.

THE COVMM SSI ONER: Even in
gener al ?

MR. FOTHERGI LL: Anot her concern
that's been brought to my attention is | know t hat
| previously said we can proceed on the assunption

that this is a country that does not necessarily
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share Canada's respect for human rights.

THE COVMM SSI ONER: Ri ght.

MR. FOTHERGI LL: It has since been
brought to my attention that we may actually be
dealing with sonmeone who i s detained under the
authority of the United States.

MS EDWARDH: That doesn't change
my view. Sorry.

MR. FOTHERGI LL: So | think we can
pause and | can try and clarify, or alternatively
we can |l eave it in the hypothetical domain and
continue to discuss the process, which | think is
what is principally of interest to you.

MS EDWARDH: |s this a person
detained in continental U.S., or are they detained
in another place? That has a huge bearing on how
| woul d proceed.

MR. FOTHERGI LL: | think the point
is we are not entirely sure who it is. So if it
is important, we can find out.

But equally, I think we could have
a useful discussion just using a reasonable
hypot hetical of a country with a poor human rights
record, or if it is of use to you, sonebody

det ai ned under the provisional authority in
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Af ghani stan. There are a nunmber of possibilities.
| don't know frankly how this
relates to M. Arar, but | |eave that with you.

MS EDWARDH: | will try at a very
general level to ask ny questions. At some point
the | evel of generality defeats the purpose of the
guestion, M. Conmm ssioner.

THE COMM SSI ONER: Thank you.

MS EDWARDH: | aminterested in
t he process of know edgeabl e i nput into the

deci sion-maki ng structure of the investigation

t eam

When you give your first-1|eve
approval, in a sense, your discussion with
M. Proulx --

MR. LOEPPKY: |t was not an
approval type of discussion. It was |ooking at

options. That's really what the discussi on was.
MS EDWARDH: But, M. Loeppky, as
t he seni or operational officer of the RCMP, when
you advise him in your own words, that this is
okay to consider, I amsure he would consider that
to be significant advice.
MR. LOEPPKY: He would then use

that to further discussions.
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MS EDWARDH: Ri ght. And since
they didn't further the discussions with you, I
want to just ask you this: The advice you gave,
sir, | take it was wi thout having direct input
from anyone who had cl ear know edge of the human
rights record of those countries in respect of the
entity detaining the person and the | ocation of
t he detention.

You didn't have that before you in
any textured, detailed sense?

MR. LOEPPKY: No. This was a
hi gh-1evel discussion in ternms of an option to
further an investigation, and whether that m ght
further the investigation, and clearly then one of
t he next steps, given that it was a country with a
poor human rights record, that we would involve
the Foreign Affairs people and that process to
address those issues.

MS EDWARDH: |If the Foreign
Af fairs persons were to say to you, "We believe
that using the entity in question to ask RCMP
guestions, or even seeking direct access yourself
could raise a risk"”™ -- let's call it just a risk
-- "that that person could be subjected to

physi cal abuse as a result of the process", would
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you ever consi der proceeding in the face of that
advi ce?

MR. LOEPPKY: Yes, if there was an
imm nent threat. |[If it involved something that we
felt could further an investigation where the
saf ety of Canadi ans was at stake on an urgent
basis, then we would further the discussions. But
ultimately we woul d take direction fromthe
ambassador's advice in ternms of, is it something
t hat we can actually with managing the risk?

MS EDWARDH: And certainly you
woul d agree with me that, inmm nent or not, al
national security investigations do raise a
risk --

MR. LOEPPKY: Yes.

MS EDWARDH: -- of threat to the
public safety?

MR. LOEPPKY: Yes.

MS EDWARDH: So are we to be left,
M. Loeppky, then with this proposition: that the
RCMP, in the course of discharging its duties and
undertaking national security investigations, is
prepared to take an operational step that could
result in an increased risk of torture or abuse to

a detai nee who is a Canadi an citizen?
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|'s that what we are left with?

MR. LOEPPKY: No, that isn't what
| said.

MS EDWARDH: | know. That's how I
interpret you, so, please, sir --

MR. LOEPPKY: It is an option we
are prepared to consider based on the seriousness
of the threat, based on the information about the
i mmedi acy of the threat. There is a nunber of
factors that would come into it.

So certainly not every case would
result in an approach. W use judgnment, we use
di scussion with Foreign Affairs, and there is a
process in place that addresses it.

MS EDWARDH: There is a doctrine
t hat has been used in the State of Israel to
justify the use of certain coercive measures. |t
is also now being used in the United States to
justify the use of coercive nmeasures.

Is there a mechanismin place, a
commttee in place with the RCMP, to | ook at this
issue at a high level and decide in a particular
i nvestigation whether the risk of coercive
measures i s one you are prepared to run, or is it

somet hing that an officer in the field would be
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entitled to decide?

MR. LOEPPKY: There is no
commttee that | ooks at it. As the issue becones
nore sensitive, as it evolves, and if it is
somet hing that's going to have a broad i npact,
then there is a chain of conmand and it is raised
in terms of where the decision can be made and
what | evel of input is required.

So there is a process that's used
in every investigation in terns of --

MS EDWARDH: But the process is
t he regul ar chain of conmand?

MR. LOEPPKY: That's correct. And
in the scenario that you use, we would obviously
consult our other clients in terms of that
deci sion, such as the Departnment of Justice,
Foreign Affairs.

MS EDWARDH: All right. We may
come back to that. But |let me nove on to another
ar ea.

| want to deal with the general
area pursued by Comm ssion counsel yesterday of
t he decision of the RCMP to respond to the United
States' request for both information and questions

once M. Arar was detained on September 26th,

StenoTran



© 00 N oo o A~ W N PP

N N NN NN R R R R R R R R R R
O N W N P O © 0 N O O A W N B O

8760

2002. It is a general area.

| don't want to cover the fact
that the RCMP made a decision to send information
and questions. | want to explore with you your

observation that there was no need to either

notify consular affairs -- no, to notify consul ar
affairs of the fact that you knew -- and "you" |
use in the corporate sense of the RCMP -- that

t here was a detained Canadi an, M. Arar, in New
Yor k.

You made an interesting
observation: that you neither needed to notify
them nor did you need to consult themin the
course of cooperating with the U.S. entities or
agenci es.

Let me deal with notification
first.

You testified yesterday, sir, that
there was no need to notify DFAIT; indeed it could
be counterproductive. That was the | anguage you
used.

| amgoing to put to you a series
of propositions about how and when it woul d be
count er producti ve.

You are aware, sir, that the
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provision of consular services is aimed at
providing a detainee with know edge of the reasons
why t hey are detained? You are aware of that?

MR. LOEPPKY: Yes.

MS EDWARDH: You are aware, sSir,
that the provision of consul ar services is also
targeted and ai med at ensuring that a detainee has
counsel if that detainee wi shes counsel; correct?

MR. LOEPPKY: | believe that's
part of their duties, yes.

MS EDWARDH: | ndeed, we have heard
t hat the whole of DFAIT sighs a sigh of relief
when counsel finally is brought on board to give
| egal advice and to act directly on behalf of a
det ai nee.

Now, | want to explore your
| anguage of "counterproductive".

s it your view, sir, that one of
t he reasons notification of consular affairs can
be counterproductive is, of course, when they step
up to the plate, the first thing they are going to
do is lawyer up the detainee?

MR. LOEPPKY: Not at all.

MS EDWARDH: Why would it be

count er productive then, sir?
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MR. LOEPPKY: If an individual --
| will use a hypothetical situation.

I f an individual is detained and
somebody from Foreign Affairs shows up
unannounced, based on police advice, based on
police information, and says to the individual, "
am here to assi st you because you are under
investigation by the police,” that sinply isn't
somet hing that contributes to effective
i nvestigations.

The i ndi vidual may not know at
t hat point that he is under investigation, and
that is appropriate police practice. So you need
to be careful about the reason why you woul d share
that type of information.

MS EDWARDH: Wel |, surely that is
different than notifying consular affairs that it
has cone to your attention that there is a
Canadi an | ocated in custody at the MDC, period.
"Thank you. Your job, you take over.™

And with the greatest of respect
it seens odd to say that you are worried about
consul ar representatives alerting people to an
i nvestigation when they are already in a situation

where they are in custody and under goi ng
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interrogation. | nmean, it doesn't make sense to
me. The person surely knows they are under
i nvestigation.

What they need are the things that
our constitution, our Charter, and supposedly the
U.S. Constitution, provides. They need access to
information, access to counsel, and access to a
court.

MR. LOEPPKY: And that is what the
expectations would be in the United States, that
t hey woul d be provided that access.

MS EDWARDH: But my point, though,
is, the only way | can see consul ar services being
count er productive to an investigation is it would
deprive the investigating agency of an opportunity
to have, you know, unsupervi sed access, no
counsel, no way to stop the process. What
realistically would nmake it counterproductive
ot her than that?

MR. LOEPPKY: Before |I answer the
guestion, maybe | can just go back to my comments
yest erday.

MS EDWARDH:  Sure.

MR. LOEPPKY: There are any number

of investigations that are going on at all times.
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There are any number of Canadi ans that are
det ai ned, whether in the United States or abroad.
The United States is not a country that
traditionally we would have a concern about that
woul d not extend the proper consul ar privileges or

the consul ar rights of someone detained in

cust ody, and we expect the process will work; that
they will follow the accepted protocols, and that
t he individual will be extended those.

That is the mandate of Foreign
Affairs, to intervene at that point. Our mandate
is to further a crimnal investigation. And if we
had any indication that those rights were being
abused, then | think we have an obligati on.

That wasn't our sense in this
case.

MS EDWARDH: You know,
M. Livernmore has a huge ampount of respect for the
knowl edge of the RCMP in respect of their everyday
wor ki ng under standi ng of situations involving
human rights, because | put to hima question
about the need for expertise fromForeign Affairs
in certain decisions.

But, sir, you have just given us a

perfect exanmple. The United States, as a western
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denocratic country, has probably the worst
reputation for protecting consular rights, and in
particular in respect of the 9/11 events and those
persons who were just detained for investigation
the I nspector General of the United States has
issued a fairly critical report of the failure to
give effect to Geneva Convention and consul ar
ri ghts.

So when you say there is no reason
to suspect, the question is: Are you making due
i nquiry?

You were aware, for example -- the
Mounties were aware that M. Arar had no consul ar
access. \When M. Roy comes in after six days, the
report he gives is there has not been any consul ar
access. Now, we know it happened shortly
thereafter.

MR. LOEPPKY: Yes, it happened
shortly thereafter.

MS EDWARDH: But when he reports,
you have six days of someone held in detention
i ncognito.

MR. LOEPPKY: But that woul d not
have been brought to our attention. W would have

expected that woul d happen.
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MS EDWARDH: You woul d not have
expected that to happen --

MR. LOEPPKY: No. | would have
expected that the processes would have taken pl ace
t hat one woul d expect fromthe United States.

MS EDWARDH: The process you
expect to take place, M. Loeppky, is the process
you are famliar with in an ordinary crim nal
accusation. Soneone is read their Mranda rights,
given a constitutional right to counsel,
et cetera, in a process that is not dissimlar to
our own.

That is what you expected to take
pl ace.

MR. LOEPPKY: | woul d expect that
if the individual, whoever is detained, asks to be
put in contact with a Canadi an official, then that
woul d happen.

MS EDWARDH: And if the individual
requested counsel, he would be given counsel.

MR. LOEPPKY: That woul d be ny
expectati ons.

MS EDWARDH: Because that's what
you understand to be the process --

MR. LOEPPKY: Yes.
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MS EDWARDH: -- in an ordinary
crimnal investigation in the United States.

MR. LOEPPKY: That is the process
| understand that works within the Foreign Affairs

domain in terms of consul ar access and privil eges.

MS EDWARDH:  Well, | am not
tal ki ng about --

MR. LOEPPKY: | amtal king about a
crimnal investigation. | think I mentioned

yesterday our mandate is crim nal investigation
and the pursuit of crimnal evidence.

MS EDWARDH: Right. | am not
really tal king about consular affairs. W know
what consul ar access is, the protected right of
access under the Geneva Convention, et cetera.

But your expectations, when you
| ook at your Anmerican counterparts and the
ordinary crimnal justice systemin the United
States, is that if someone is arrested and they
are brought into a situation where they are in
custody, interrogation will follow only after
someone receives Mranda rights, and that they
wi Il have a right to counsel

That's what you understand the

process to be.
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MR. LOEPPKY: Yes.

MS EDWARDH: And you'll agree with
me, from what you now know, none of that happened
with M. Arar?

MR. LOEPPKY: That's ny
under st andi ng.

MS EDWARDH: Nor was he given
pronpt access to consul ar service by way of a
notification to the Canadi an government that he
was t here.

No, maybe that m sstates the
evidence. | will |eave that |ast point.

It concerns me, sir, and this is
why | raise this issue of not telling DFAIT, in
the world of post-9/11, you'll agree that things
have beconme fairly nurky sometimes, particularly
in the American jurisdiction?

MR. LOEPPKY: Yes.

MS EDWARDH: And in | ooking at
this change or this novenent to measures,
oper ati onal neasures used by American policing and
intelligence agencies, | just want to put to you
the question: 1Is it not better practice today,
even if it is a joint investigation, to make sure

t hat as soon as you are alive to the detention of
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a Canadian citizen, that consular affairs is
notified to ensure that ordinary human rights of
t hat person are respected within the

adm ni stration of justice in the States?

Isn't it better practice to do
t hat today?

MR. LOEPPKY: It is a
consideration, but it is not something that we
would do in the initial instance in every case
because, as | pointed out, there may be
i ndi vidual s that don't want to be notified, that
don't want that notification. There may be a
vari ety of reasons.

| still expect denobcracy to work.
| expect that the individual's rights will be
respected in the United States and that the due
process will be foll owed.

MS EDWARDH: One of the ways you
can ensure that your assunptions about denocratic
functioning are correct is to at |east notify
consul ar services, and if the person doesn't want
their services, they can sinply tell consul ar
services they want nothing to do with them But
t hat way you can ensure that some basic rights are

respect ed.

StenoTran



© 00 N oo o b~ W N P

N N NN NN R R R R R R R R R R
O N W N B O © 0 N O O A W N B O

8770

But | take it from what you are
saying is that even in the context of national
security investigations, you would not be prepared
to recommend that in every case the Departnment of
Foreign Affairs and consul ar services should be
notified if the RCMP | earns there is a detained
Canadi an?

MR. LOEPPKY: Well, as | said, |
think the experience of the |last three or four
years has been an education, and we have certainly
| earned fromthat. And if we were to have any
suspi cion that an event would occur |ike occurred
| ast time, obviously we would do that. We would
notify Foreign Affairs.

MS EDWARDH: Were you aware t hat
t here were Canadi ans, dual nationals, |anguishing
at the MDC wi t hout access to consular rights? Was
t he RCMP aware of that?

MR. LOEPPKY: No, not that
am awar e of .

MS EDWARDH: One ot her aspect of
your relationship with sharing information of
notification of DFAIT, if | could, sir.

You testified yesterday, and | got

alittle confused, about what you woul d share.
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You said that sharing information, if it was
rel evant to protecting consular rights, would be
agreeable. There would be no bar to doing that.

Do you recall that evidence?

MR. LOEPPKY: Yes.

MS EDWARDH: And we expl ored sone
comments by, | believe it was M. Proul x, that he
woul d refuse to share any operational and tactical
i nformation, but | understood you to be saying
that if the sharing of that information was
necessary to protect consular rights, then you
woul d share it.

MR. LOEPPKY: Yes. | was
referring when | said -- and | think in the
briefing note, when we tal ked about
operational/tactical information, it would be
information that woul d be very operationally
specific, information that is not critical to --
not inportant nor relevant to their
deci si on- maki ng process.

Thi ngs about surveillance you
conduct, nmethods of investigation you use, Part
VI, whatever that is, we wouldn't share that
outside of the investigative unit --

MS EDWARDH: | want to test that
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hypot hesi s, though. | understand | think the
principles you are engagi ng.

But | amgoing to put to you the
followi ng proposition. The discharge of consul ar
functions is more than just a right of access by
consul ar affairs to a detained person.

MR. LOEPPKY: Yes.

MS EDWARDH: Do you agree with
t hat ?

MR. LOEPPKY: Yes.

MS EDWARDH: That they may be
assisting the detainee to get counsel, and that's
part of their duties?

MR. LOEPPKY: Yes.

MS EDWARDH: They may al so be
assisting a detainee in effecting his or her
return to Canada?

MR. LOEPPKY: Yes.

MS EDWARDH: They may be assi sting
a detainee to gather evidence in Canada to show
t hat they should not be convicted of a crime for
whi ch they stand accused in the foreign nation or
their penalty should be mtigated --

MR. LOEPPKY: Well, | amnot sure

that they are assisting themin gathering
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evi dence, but --

MS EDWARDH: Are you famliar with
t he Stan Faul der case, sir?

MR. LOEPPKY: No.

MS EDWARDH: St an Faul der was a
Canadi an who was charged and convicted of nurder
in Texas, placed on death row, and many years
| ater the Government of Canada | earned that he was
on death row in Texas and intervened on his behalf
in the U S. Supreme Court. They took the position
t hat had they been properly notified, they would
have had an opportunity to assi st counsel in
gat hering relevant informati on about his
background i n Canada.

So it is that kind of information
that | amtal king about, that kind of assistance,
where --

MR. LOEPPKY: | wunderstand that
ki nd of assistance. When you tal ked about
evi dence, | thought you were physically talking
about going out and collecting evidence.

MS EDWARDH: Well, it may be
health reports, it may be birth reports, but
nonet hel ess, it is providing assistance to, |

suppose, counsel or to the detai nee when they face
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their trial in a foreign state. But they do that.
That's part of consular affairs as well.

So the provision of information to
assi st the defence to ensure there is a fair trial
is one of the functions you understand properly
falls within consular affairs?

MS Mcl SAAC: M. Comm ssioner,
believe that Ms Edwardh is overstating the
si tuation.

The evidence, as | recall it, was
that M. Pardy, in his particular role as Director
of Consul ar Affairs, did undertake in a nunber of
[imted cases that role and function. But | think
to say that it is part of the role, function and
obl i gation of consul ar services is perhaps taking
it a bit further.

We can take a | ook at the consul ar
manual , but | think my friend is overstating it
just a little bit.

MS EDWARDH: Let me see if | can
satisfy my friend' s concern with phrasing it this
way.

| f the Department of Foreign
Af fairs, through the Consul ar Affairs Division,

decides in a particular case to undertake those
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functions, i1.e., providing information to the
defence to ensure there is a fair trial, you don't
t ake any objection that that falls outside the
duty that they have chosen to discharge that you
would fromtime to time be required to assist in?

MR. LOEPPKY: | am not sure
under stand t he questi on.

MS EDWARDH: All right. Well, let
me give an exanpl e.

You said that you woul d share
information if the information-sharing protected
t he provision of consular rights and services.

MR. LOEPPKY: | think |I said we
woul d provide information that allows themto
carry out their consul ar duties. That was a
general statenent.

MS EDWARDH: Absolutely. And | am
trying to kind of put some content into it.

MR. LOEPPKY: And you are trying
to articul ate exactly what those duties are.
under st and t hat .

MS EDWARDH:  Well then, | am
assum ng that you and | can agree that the duties
in each case may not be the same but there have

been cases and there have been ti mes when consul ar
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officials have discharged their duties by taking
steps such as trying to assist in the provision of
evidence that is available in Canada so it can be
made avail able to the foreign tribunal.

MR. LOEPPKY: You have informed nme
of that, yes.

MS EDWARDH: Okay. You accept
t hat .

So let's take the exanpl e of
M. Arar. There was a period of time in Syria
where the Syrian authorities informed vari ous
Canadi an i ndividuals that he would stand trial for
the of fence of being associ ated or connected with
t he Muslim Brotherhood.

Do you recall that in the history
of this case?

MR. LOEPPKY: In the history, yes.

MS EDWARDH: And we have | ear ned
from M. Pardy and others that being a member of
the Muslim Brotherhood is a very serious crime in
Syria and is, depending on how it is categorized,
puni shable in sonme cases by death. Were you aware
of that?

MR. LOEPPKY: Well, | have becone

awar e of that statement.
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MS EDWARDH:  Si nce?

MR. LOEPPKY: Yes.

MS EDWARDH: All right. Not just
from me.

You knew -- or A- OCANADA had done
an extensive investigation of M. Arar and --

MR. LOEPPKY: | think
categorized it yesterday that we conmenced an
i nvestigation based on advisory letters from CSIS
identifying certain key individuals, and M. Arar
came into the picture, and I would categorize him
as a subject of interest.

MS EDWARDH: All right. There was

an investigation undertaken in respect of

M. Arar.
MR. LOEPPKY: Yes.
MS EDWARDH: And if it
perchance -- let's get the hypotheticals, because

| don't have this information to put it to you
directly. | amKkind of cross-exam ning with one
foot in the air.

If in fact it came to your
knowl edge that the suggestion that M. Arar was a
member of the Muslim Brotherhood was clearly

erroneous and wrong and that your investigation
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could show that fromthe tinme he entered Canada as
a 17-year-old until he was 31 or 32 there was no
reasonabl e basis to assume he was connected to the
Musl i m Br ot her hood.

My question is: |If you heard from
DFAIT that the allegation he would stand trial on
was that he was a member of that organization,
woul d you be prepared to provide the evidentiary
record you had created to rebut the inference and
under what circunstances?

MR. LOEPPKY: We woul d be prepared
to share that information with Foreign Affairs to
allow themto do their job.

MS EDWARDH: That's exactly where
| am going. And by sharing the information, |
take it you would be prepared or should be
prepared in a case to make that information
avail able to the foreign tribunal, if it could be
made avail able with appropriate kind of caveats
and assurances --

MR. LOEPPKY: In discussions with
Foreign Affairs in terms of the general sunmmary of
the information for their use.

MS EDWARDH: Do you know whet her,

in respect of M. Arar's case, at any tinme Foreign
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Af fairs asked for and received fromthe RCMP any
information that it was forwarding to Syria to be
pl aced into the hands of defence counsel in Syria?

MR. LOEPPKY: No.

MS EDWARDH: You don't think there
was any such information provided --

MR. LOEPPKY: | don't know.

MS EDWARDH: I f in fact
information had flowed fromthe RCMP to Foreign
Af fairs for potential use in the Syrian court,
woul d you have expected to know?

MR. LOEPPKY: Yes.

MS EDWARDH: Give me a nonent,
M. Comm ssioner; | amsorry.

THE COMM SSI ONER: Take your tinme.

--- Pause

MS EDWARDH: Let me turn to the
guestion of sharing information with Syria. | am
going to make M. Fothergill earn his wages,

M. Conmm ssioner.

s it true, sir, that we can
assume that CSIS would have had access to the
information gathered in the A-OCANADA fil e?

MR. LOEPPKY: | believe it was

shared with them
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--- Pause

MR. LOEPPKY: Maybe | should
clarify. | know that they would have been aware
of the progress of file. | don't knowif every

pi ece of information was provided in hard copy.

MS EDWARDH: Fair enough. They
woul d have had general access. They m ght have
had every piece of paper, they may not have. But
t hat woul d be through the CSIS |iaison officer,
woul d it not?

MR. LOEPPKY: Yes.

MS EDWARDH: | know | am not goi ng
to be able to ask the next question,
M. Comm ssioner, so | will just...

Let me turn then to M. Cabana's
offer that is made in the meeting with M. Goul d:
that he is prepared to at | east broach the issue
of sharing information with the Syrians in |ight
of the fact that information has been shared in
t he past.

My question to you -- and you'l
want to answer slowy.

But my question to you, first of
all, is: |Is there an information-sharing

agreement between the RCMP and the Syrians?
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MR. LOEPPKY: No.

MS EDWARDH: Is there --

MR. LOEPPKY: You are asking about
a formal written agreenent?

MS EDWARDH: Yes.

MR. LOEPPKY: No.

MS EDWARDH: |Is the reference to
in light of Syria's sharing information in the
past, is that a reference only to information
shared by Syria, or does it refer to an exchange
of informati on by the RCMP with Syria and then
back?

MR. LOEPPKY: Could you repeat the
guestion just to make sure I amcl ear?

MS EDWARDH: | amsorry if it
sounds obtuse.

The reference in the note is,

M . Cabana offers to share information on Arar
with Syria in light of the Syrians' sharing of
information in the past.

MR. LOEPPKY: Yes, okay.

MS EDWARDH: | drew fromt hat
reference, "sharing of information in the past",
that Syria had provided Canada, or the RCMP

specifically, with information.
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MR. LOEPPKY: Well, | read into
t hat that throughout the years there have been
i nvestigations that have included Syria that may
have been drug investigations or whatever, and
t hat we have exchanged i nformati on. We have
worked with themin the past in the pursuit of |aw
enforcement .

MS EDWARDH: Let me stand back.
Does the pursuit of |aw enforcement in dealing
with the Syrians include the pursuit of
information-sharing with Syrian Mlitary
Intelligence?

MR. LOEPPKY: No, we woul d be
dealing with the | aw enforcement comunity.

MS EDWARDH: Are you aware, Sir,
of whether M. Cabana's offer to share information
with Syrian Mlitary Intelligence -- because we
know that's where M. Arar was; there is nothing
new t here -- whether that offer and the statenment
about the sharing in the past refers to any
occasi on where other information was shared with
Syrian Mlitary Intelligence?

MR. LOEPPKY: | am not sure what
he is referring to. That was nmy interpretation of

previous cooperation and sharing in a broader
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cont ext .

MS EDWARDH: I n respect of a case
like M. Arar's, where we know that he is being
arbitrarily detained -- can we agree with that
phrase?

MR. LOEPPKY: He is being detained
in Syria.

MS EDWARDH: Yes, and is he not
facing any charges in Syria?

MR. LOEPPKY: That's ny
under st andi ng.

MS EDWARDH: And hi s detention
goes on for days and days --

MR. LOEPPKY: Yes.

MS EDWARDH: -- so he is
arbitrarily detained under the way we woul d use
that termin Canada.

MR. LOEPPKY: Yes.

MS EDWARDH: Who woul d be the
deci si on-maker? Where is the | ocus of decision
for the issue of sharing informati on? Who woul d
have the authority and wear the responsibility for
t hat ?

MR. LOEPPKY: Well, if | can just

wal k t hrough the process, there would be
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di scussi ons between Foreign Affairs and the
investigative unit, as | commented, in terms of
the potential, the possibility. What are the

i ssues? What are the things that need to be
consi dered?

Foll owing that, if it is deened
that it m ght further the investigation, the human
rights issues had been initially considered, it
woul d i nvolve CID froma headquarters perspective
given that it was international in scope. It
woul d have involved the |iaison officer
responsi bl e for that country providing his
t houghts and his input, his guidance, his advice
in terms of the things that needed to be
considered. And ultimately it woul d obviously
i nvol ve the anbassador, who woul d have a good
sense as to whether it was appropriate to ask
t hose questions, and we would foll ow that advice.

MS EDWARDH: So do | understand
you as saying that the ultimte decision is made
by the anbassador?

MR. LOEPPKY: If the ambassador
said "do not ask these questions", they would not
be asked.

MS EDWARDH: And i n other
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respects, |eaving the anbassador out of it for a
moment, is it then correct to say, despite the
coll ection of advice that the officer would be
expected to -- you know, the advice he woul d be
expected to acquire, that ultimately it is the
investigator in the field who woul d make t hat
deci si on based upon the advice received?

MR. LOEPPKY: No. He makes a
recomnmendati on. He does the research, then he
conmes forward with a recommendati on and it goes
t hrough a formal process before it actually | ands
on the desk of the anbassador.

MS EDWARDH: All right. But who
in the RCMP woul d make the final decision that
i nformation would be shared? Would it be you, or
your counterpart today?

MR. LOEPPKY: Well, ultimately it
woul d be the investigative unit. When | talk
about the investigative unit, not the
investigator. |t would go higher up within that
organi zation. There would be discussion with CID
in terms of the broad policy advice, and then they
woul d arrive at a decision as to whether to pursue
that form of investigation, in consultation with

the LO.
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MS EDWARDH: What | amtroubl ed
by, M. Loeppky, is | amlooking to fix sonmeone
with the responsibility of the choice, and | hear
you saying it is sonmething that people would
wi dely consult about it, but there is no one,
per haps except the ambassador, who nust at | east
be at a certain |level to make this decision.

MR. LOEPPKY: U timately, after
all of the consultation is done with all the
parties that | tal ked about, CID would | ook at it
and say, "Yes, we are going to forward these
guestions to the anbassador.”

MS EDWARDH: So M. Proul x would

have been the ulti mte deci sion-maker in the RCMP?

MR. LOEPPKY: Well, in terms of
saying he is accountable, I think it is inmportant
t hat you always do it in a consultative way so
t hat you have the benefit --

MS EDWARDH: Of course.

MR. LOEPPKY: -- of the
i nvestigative unit.

MS EDWARDH: But that is what |
want to know. Who is accountable for that
deci sion? The head of CID?

MR. LOEPPKY: Account abl e for
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forwardi ng the request ultimately, in a national
security investigation, to the anbassador?

MS EDWARDH: Yes.

MR. LOEPPKY: | would say it is
Cl D

MS EDWARDH: Thank you. That's
what | was trying to identify.

| want to just touch a few other
areas. | amgoing totry to finish, as
prom sed, M. Conm ssioner. Sometimes you are
just never as quick as you think you are.

| want to tal k about the w nk and
t he nod.

Sir, as a professional police
officer, the RCMP has an internal affairs
departnment ?

MR. LOEPPKY: Yes.

MS EDWARDH: Metropolitan Toronto
Police Services has internal affairs --

MR. LOEPPKY: Pardon me?

MS EDWARDH: Metropolitan Toronto
Police Services has an internal affairs
departnment ?

MR. LOEPPKY: Yes.

MS EDWARDH: | ndeed, someti mes
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when Metropolitan Toronto Police Services have a
big problem they have call ed upon the RCWVMP to
assi st theminvestigating members of the Force?

They have done so quite recently?

MR. LOEPPKY: Yes.

MS EDWARDH: And | want to talk
about the statenments Cellucci and Powel |l made,
that there was a clear -- and | think they |eft
the clear inpression that sonebody in the RCWMP
knew what was going on and that they -- | am goi ng
to use broadly the concept of approval, right?

MR. LOEPPKY: Mm hnmm

MS EDWARDH: And you don't
di sagree with my characterization? You are
content with that?

MR. LOEPPKY: Yes.

MS EDWARDH: Sonetinmes it happens,
when you are | ooking at police m sconduct, that
ot her officers who are aware of it just turn a
blind eye. You have seen that happen in your
years of service?

MR. LOEPPKY: Yes.

MS EDWARDH: What | am concer ned
about, sir, is the very sinple proposition, that

one or nore police officers sinply just agreed,

StenoTran



© 00 N oo o A~ W N PP

N N NN NN R R R R R R R R R R
O N W N P O © 0 N O O A W N B O

8789

when they were talking to their American

col | eagues, would just turn a blind eye, "We don't
hear no evil, we don't speak no evil," and in
effect gave the inpression, "We are not going to
obj ect."

Now, | want to put to you two
propositions about that.

Sometinmes in the investigation,
internal or external of such a subtle kind of
remark, you would have to agree with me that it
woul d be very difficult to find out whether or not
t hat happened?

MR. LOEPPKY: Yes.

MS EDWARDH: And further, sir, you
will have to agree with me that in this case, in
respect of the dealings in relation to M. Arar,
it is no different. It is very difficult to
exclude that as a possibility, although you hope
to have excluded it?

MR. LOEPPKY: Yes. | undertook
four reviews --

MS EDWARDH:  Yes.

MR. LOEPPKY: -- that | ordered to
determ ne our activities with respect to the

deci sion that had been taken in the United States,
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and | did not uncover in any one of those any
bad-faith decisions or identify any bad-faith
intentions by any of our investigators.

MS EDWARDH: And | appreciate and
| amnot criticizing the reviews you undertook,
sir. | amsinply acknow edging the reality of the
policing culture and al so the enornmous pressure
the police were on and the fact -- et me just
finish the question -- the fact that your
i nvestigations cannot exclude that as having
happened.

MR. LOEPPKY: | cannot excl ude
that, but | reject your notion that the police
culture works on a wi nk and a nod approach. |
believe that we have professional policing in
Canada who adhere to high standards, and | reject
t hat .

MS EDWARDH: | do not want to
suggest for a noment that | take the view that the
vast majority of police officers are not
prof essional police officers. Please, that's not
what | am sayi ng.

MR. LOEPPKY: Okay.

MS EDWARDH: What | am sayi ng, as

with any major police force, there are persons in
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t hat force for whoma wi nk and a nod have wor ked,
and no police force can entirely exclude that?

MR. LOEPPKY: Yes, | would agree
wi th that.

MS EDWARDH: Thank you.

One ot her quick area, and | am
just trying to clarify the issue of the |iaison
officer travelling to Syria from Rone after
gat hering information about M. Arar.

| take it, sir, fromyour review
of the record, it is clear that the RCMP |iaison
officer did not travel to Syria to nmeet with
Syrian Mlitary Intelligence with respect to
M. Arar?

MR. LOEPPKY: That's correct.

MS EDWARDH: Okay. There will be
a CSIS |iaison officer in Rome as well ?

MR. LOEPPKY: Yes.

MS EDWARDH: And | take it your
knowl edge woul d not extend to whether or not that
person had travelled to Syria?

MR. LOEPPKY: That's correct.

MS EDWARDH: | would |like to touch
upon the area of your decision to decline to sign

on to the |etter proposed by M. Pardy which would
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have had the signatures of both the Solicitor
General as well as the M nister of Foreign
Affairs.

We understand, sir, your position
fromyesterday that you declined to accept -- no.
You declined to recommend to the Solicitor General
t hat he sign anything that said that there was no
evi dence - -

MR. LOEPPKY: Yes.

MS EDWARDH: -- because it was
m sl eadi ng?

MR. LOEPPKY: Yes.

MS EDWARDH: We have agreed, sir,
that -- this may be a fine point, but certainly
you will agree with me that at no time were you
ever alive to the fact that there was evidence
upon which any | egal process could issue in
Canada, i.e., you could never have gotten a search
warrant with respect to M. Arar's residence; you
coul d have never have gotten an authorization
under the Crim nal Code, unless by way of a basket
cl ause; and you coul d never have arrested and
charged himfor any crimnal offence relating to
terrorisn?

MR. LOEPPKY: Yes, that's correct.
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MS EDWARDH: So no one t hinks
M. Arar is special, you made it clear -- or I am
goi ng to suggest to you if there had been any
direct evidence of his involvement in terrorist
activities, he would have been charged?

MR. LOEPPKY: As | tried to
expl ain yesterday, you know, when -- charges are
| aid when you have sufficient evidence and you
gat her evi dence --

MS EDWARDH: Reasonabl e and
probabl e grounds is the | egal foundation for
| ayi ng a charge.

MR. LOEPPKY: That's correct. But
before that, you gather pieces of information that
contribute to that.

MS EDWARDH: | understand that.
But if you had had direct evidence of sonmeone
commtting a terrorist act, or supporting a
terrorist organization, that person woul d be
charged, if that direct evidence existed?

MR. LOEPPKY: Yes.

MS EDWARDH: You made reference
yesterday to a concept, and | would like to
explore it because there was an objection made but

it was after the witness spoke.
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You said yesterday, and | think in
a fairly careful selection of |anguage, that there
was circunstantial pieces of evidence or
information that could be devel oped in an
investigation to formpart of a chainin a
crimnal case. That's what you sai d.

MR. LOEPPKY: | think so.

MS EDWARDH: | picked that apart
fairly carefully last night.

MR. LOEPPKY: Wl |

MS EDWARDH: You are content with
t hat as being what you at | east either said, or is
correct today?

MR. LOEPPKY: Yes. Pieces of
information can becone evidence, as it progresses.

MS EDWARDH: Of course. But
want to analyze that a bit because pieces of
information that may become evidence may not be
evi dence at all of anything, standing al one,
wi t hout a | ot of further investigation?

MR. LOEPPKY: That's correct.

MS EDWARDH: And | think the
guestion that, in fairness, needs to be answered
by you wit hout specul ating on where an

investigation could go to make a pi ece of
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information relevant -- | want to ask you this:
St andi ng al one, the information that you had about
M. Arar could not have justified any | egal step
and did not amount to anything nmore, standing
al one wi thout further investigation, to a
suspi cion as characterized by your coll eagues?

MR. LOEPPKY: That's correct.

MS EDWARDH: Thank you.

| want then to -- if | could just
have a monent ?
--- Pause

MS EDWARDH: | want to ask this
guestion: M. Cabana testified under oath, and
i ndeed the documents thenmsel ves show t hat even
upon his return from Syria, there was an i nterest
that the RCMP had in interviewing M. Arar, and as
| ate as | believe October, the time of his return,
in 2003, it was a decision of the Force that he
should be interviewed as a w tness.

M . Cabana said that over and
over.

Are you famliar with that? Did
you have a chance to informyourself of his
testinony, sir?

MR. LOEPPKY: Yes, | am awar e of
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t hat .

MS EDWARDH: Okay. And he was the
senior investigating officer of A-OCANADA. | am
goi ng to suggest to you, sir -- and this is what

troubl es ne about the refusal to wite the letter
-- that froma policing perspective, the interest
in M. Arar was that he could be potentially an
i mportant witness in an inportant crim nal case.

Isn't that the effect of what
M. Cabana said and what you understood?

MR. LOEPPKY: M understanding
woul d be that he would be -- obviously
Superi ntendent Cabana gave evi dence that he wanted
to interview himas a witness to perhaps explore
some issues that -- some information we were in
possession of. But certainly he was still a
subj ect of interest that we wanted to tal k to.

MS EDWARDH: As a witness, is what
M . Cabana --

MR. LOEPPKY: Well, that's his
description of him

MS EDWARDH: Well, surely, sir --
| mean, you and | have been at this game far too
| ong to not know that there is a huge difference

between a target, a suspect, and a prospective
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wi t ness who you are having difficulty
interview ng.

| mean, M. Cabana certainly gave
the impression in his testinony, if you accept him
as being truthful, that the purpose of
interviewing M. Arar was as a wi tness, and indeed
in October, when he comes honme and the nounties
sit down to decide again -- they have a nmeeting
and they say that the purpose of an interview
woul d be to interview himas a w tness.

MR. LOEPPKY: | accept
Superi ntendent Cabana's coment on that, and
don't know what changed in the actual
investigation. | amnot informed of the
particul ar details. But |I would anticipate that
there woul d be sonmething that transpired that
woul d have led himto that statement, but | am not
sure what that is.

MS EDWARDH: Well, | don't know
t hat anyt hi ng changed because he is | ooking for
himas a witness when he is first talking to
M . Edel son, and at the very end the RCMP is
back -- and Il et me take you to Exhibit P-140, tab
11, page 35.

| amsorry, it is tab 31, sir. It
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is getting | ate.
MR. LOEPPKY: \Which tab?
MS EDWARDH: Tab 11, page 31.
THE COMM SSI ONER: The P nunber

MS EDWARDH: And it is P-140,
M. Conmm ssioner.
--- Pause

MS EDWARDH: Do you have t hat
reference, sir?

MR. LOEPPKY: Yes.

MS EDWARDH: The date then is
2003, October the 6th. It is just a few days
after M. Arar's return to Canada from Syri a?

MR. LOEPPKY: Yes.

MS EDWARDH: And there is a team

meeting with respect to M. Arar.

MR. LOEPPKY: Yes.

MS EDWARDH: And the focus of the

meeting is to determ ne whether there is a need to

consi der or getting an interview from M. Arar.
Do you agree with that, sir?
And then there is a discussion:

"Di scussed the need to

interview ARAR at this tinme.
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Woul d the interview (as a
witness) make it into the
public domain..."
Did you find that,
M. Comm ssioner? | amsorry.
THE COMM SSI ONER: The tab?
MS EDWARDH: It is tab 11, page
31.
THE COVMM SSI ONER:  All right. Go
ahead.
MS EDWARDH: And it is the very
first paragraph of this page beginning with the
| anguage "A brief team meeting”. Then there is a
di scussion by the officers of whether there is a
need to interview M. Arar and they discussed the
interview (as a witness) and they are concerned
about whether it could slip into the public domain
via the media, which is of course a factor they
will want to consider.
| just want to close this by
suggesting to you that fromthe evidence
M. Cabana has given, that the | anguage "a person
of interest” in respect of M. Arar, a person of
great interest, or whatever the | anguage, a

peri pheral to the investigation, never meant nore
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t han he was wanted for the purpose of an interview
to see if he would be, or could be, made a witness
in an ongoing crimnal investigation.

MR. LOEPPKY: Well, | certainly
agree with -- you know, | accept Superintendent
Cabana's testinony, and | spoke of what may have
changed. | don't know what may have even changed
within the investigation whereby they woul d now
want to interview himas a w tness.

There may be material things that
t hey became aware of during the pursuit of their
investigation that could have influenced how t hey
categorized him

MS EDWARDH: And | won't pursue it
with you, but indeed fromthe very first noment
they wanted to interview him they said it was as
a witness. So there is nothing that has changed
as far as | can determ ne.

MR. LOEPPKY: | think between the
intervening steps, a nunber of things happened.

MS EDWARDH: Certainly a number of
t hi ngs happened. He was arrested, detained, and
rendered by the Americans, and he was put inside a
prison and interrogated by the Syrians.

That | eads me to nmy very | ast area
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| want to touch on, M. Conm ssioner. Should
proceed to do that now?
THE COMM SSI ONER: I f you are
content to take a few m nutes, we are doing fine.
MS EDWARDH: All right. | may
want an extra five m nutes.
THE COMM SSI ONER:  No, no,
absolutely. This is fine.
No. Why don't we take the break?
MS EDWARDH: Maybe | can shorten
this up.
THE COMM SSI ONER:  We wi || take
until 2:15.
MS EDWARDH: Thank you, sir.
THE REGI STRAR: Pl ease stand.
--- Upon recessing at 1: 02 a.m /
Suspension a 13 h 02
--- Upon resumng at 2:15 p.m /
Reprise a 14 h 15
THE REGI STRAR: Pl ease be seat ed.
THE COMM SSI ONER: Good afternoon.
MS EDWARDH: Thank you very nuch,
M . Comm ssioner.
M. Loeppky, we had left off with,

really, two propositions: one being that things
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had changed and the other being that things had
remai ned the same. It is clear that the record of
t he RCMP di scl oses that at |east fromthe

A- OCANADA perspective, and that promoted by

M . Cabana and thereafter on M. Arar's return, he
was wanted for the purposes of an interview with
respect to being a witness. So that brackets the
entire time frame of A- OCANADA's invol vement or
interest in him as we know it.

But you al so said things changed,
and | want to explore the things changed, if I
coul d.

It is also clear fromthe record,
and perhaps you can agree with me, that menbers of
the Force were interested in pursuing and
obtaining information fromthe Syrian authorities
about M. Arar?

MR. LOEPPKY: That option |
beli eve was di scussed, yes.

MS EDWARDH: Not so much an
option, but certainly they were willing recipients
of that information when Ambassador Pillarella
returned and produced a bout de papier which was
provided to himby mlitary intelligence, and then

provided to both CSI'S and the RCMP.
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MR. LOEPPKY: There was a
di scussi on about whet her questions woul d be
forwarded, | believe, yes.

MS EDWARDH: No, | amsorry, | am
not tal ki ng about questions. Maybe you are not
apprised of this, so let me just give you the
information and see whether this jogs your menory.

I n Novenber of 2002, a
t hr ee- paragraph docunent was provided by Syrian
Mlitary Intelligence to M. Pillarella. It was a
document purporting to summrize the contents of
M. Arar's interrogation.

It was then taken by

M. Pillarella and returned to Canada where in a

meeting -- and it was translated by CSIS, and then
provided to the RCMP -- and in a nmeeting it was
di scussed.

Does that trigger any
recoll ection? This would be Novenmber 2002.

MR. LOEPPKY: | have | earned about
it since. | wasn't aware of it at the tinme.

MS EDWARDH: Okay. But | earning
about it since allows me just to pursue this with
you a little further.

It is apparent fromthe
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description of that meeting that the RCMP officers
found the docunment to be general and that they
want ed nore detail in order to see if anything
coul d be confirmed.

You will agree with me that in an
ordinary investigation, wanting detail so it may
be confirmed is a good investigative avenue?

MR. LOEPPKY: Yes.

MS EDWARDH: However, in the
context of this case, when M. Arar is being
detai ned by Syrian Mlitary Intelligence, would
you agree with me that wanting nore detail and
encouragi ng the ambassador to get it runs a
serious risk about how that information could be
obtai ned by Syrian Mlitary Intelligence?

MR. LOEPPKY: It runs a risk, and
t hat woul d be the reasons for discussions with
Foreign Affairs and ultimately with the
ambassador. It is an option.

MS EDWARDH: | understand that.
But certainly, as best you knew, with respect
to -- maybe you know sonmet hi ng about the bout de
papi er now, but certainly it would appear that the
ri sk that was run was not run in the face of any

i mMm nent threat to national security?
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MR. LOEPPKY: | amnot famliar
with the docunent that you refer to, but --

MS EDWARDH: But you are fam i ar
enough with the investigations --

MR. LOEPPKY: But the discussions
obviously took place with respect to an option
t hat m ght be pursued.

MS EDWARDH: We will |leave it to
t he nore detailed record because | think M.
Cabana and others can speak to it, because CSIS
did go off.

| want to tal k about the approach
to the fruits of the interrogation.

There is information on the public
record that that document, and perhaps ot her
i nformation, came back. | want to put to you this
proposition: that under the regime that the RCWP
had established for evaluating information, that
i nformation would be presunptively incredible or
unreliable, presunptively unreliable, comng as it
does frommlitary intelligence by way of an
al |l eged adm ssion by M. Arar.

MR. LOEPPKY: | think it would
certainly be subject to questions. The people

that are |l ooking at it would take into account any
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past dealings that they may have had with mlitary
intelligence, if they had had any. The input and
the environment of Foreign Affairs would have been
a val uable asset in ternms of assessing the
reliability of it.

So there would have been a number
of factors that would have been consi dered.

MS EDWARDH: But as an officer,
et me just put this proposition to you: It was
known by everyone that Syrian Mlitary
Intelligence had specifically a bad human rights
record, used torture, particularly in the initial
stage of detaining someone, and you woul d have no
real way of knowi ng how bad that situation was for
a det ai nee.

So when you receive the
information, | amgoing to suggest to you that if
you applied your mnd to the categories of
information the Mounties received to file, you
woul d have had to view that as presunptively
unreliable.

Do you agree or disagree?

MR. LOEPPKY: | would disagree. |
t hi nk you have questi ons about it and you try and

do your due diligence. Obviously you wouldn't
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attach the same reliability as you would if you
had a statement taken in a country |like the U K.
but you would review it and apply sone judgnent
and knowl edge and research.

MS EDWARDH: Knowi ng what you know
t oday, would you agree it is presunptively
unreliabl e?

MR. LOEPPKY: Well, you are asking
me a difficult question. | don't know what the
document says and I don't know all the
investigative details that they may have conpared
it against or the analysis that they did.

But | would say that you would
obvi ously have questions about it.

MS EDWARDH: Right. Let me ask
you, sir -- | asked you a question, when you first
testified on July 6th, and at page 1374, |ine 4,

t he question was this:
"Is it the case, then, that
any statenent taken by
authorities in a jurisdiction
with a poor human rights
record woul d be viewed by the
RCMP, when it came to acting

on it or putting it on the
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dat abase, as presunmptively
unr el i abl e?"
And your answer, sir, was "yes".

So what's changed?

MR. LOEPPKY: | don't think
anyt hing has changed. | think if | recall the
wor di ng that you used, "acting on it", | think

those are things that if you were to act directly
on it without further inquiries, absolutely you
woul dn't do that. But | think you would do a due
diligence test.

MS EDWARDH: And putting it in the
dat abase?

MR. LOEPPKY: That's right.

MS EDWARDH: You woul d do neither?

MR. LOEPPKY: Yes, | think you
woul d put it in the database because you have to
have some format to store it while you are doing
work on it and pertaining toit. It's --

MS EDWARDH: | am sorry?

MR. LOEPPKY: It's just a part of
file managenment.

MS EDWARDH: When you put it into
t he database, there is also an assessment of it

that is undertaken, a record of howit is viewed?
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MR. LOEPPKY: There woul d be a
notation as to how it was acquired, yes.

MS EDWARDH:  Well, is there not
al so a reference to what value is attached to it
by way of proven reliability, presunptive
unreliability? That is also included in the
dat abase?

MR. LOEPPKY: | woul d expect that,
you know, the circumstances -- a brief description
of how it was obtained would be included.

MS EDWARDH: Let nme be nore

specific --
MR. LOEPPKY: | amtrying to be --
MS EDWARDH: |s there not a
determ nation of reliable -- and | can go back

here to the discussion that we had around this.
But it was nmy understandi ng that there was an

eval uation undertaken of information and a

determ nation, when it was put on the database, of
how it was vi ewed.

MR. LOEPPKY: And if I recall ny
response, | think | referred to the reliability
assessnment being done when the information cones
froma source. Then it would be categorized in

terms of confirmed, believed reliable; there would
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be a reliability assessnment. |If it was something
that came as very direct evidence froma search
warrant or anot her docunment or, for exanple, an
i ntercepted conmmuni cation, it would be reliable.

This one, there would not be a
categorization, but it would clearly be defined,
the source that it came from And | woul d expect
that there is a question about its reliability.
It has to be reviewed.

MS EDWARDH: Wbul d you agree with
me that w thout confirmation it woul d be
wort hl ess, given the source?

MR. LOEPPKY: | amnot sure it
woul d be worthless. | think it would be of
guesti onabl e val ue.

MS EDWARDH: Of course if that
dat abase was shared with anybody, they woul d get
t hat i nformation?

MR. LOEPPKY: Yes.

MS EDWARDH: Certainly, if
circumstances were as we know them t oday, where
M. Arar was held without charge, w thout access
to counsel for days and days and then nont hs and
mont hs, you would agree with me that that

i nformation would never see the |ight of day in
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any courtroomif you were prosecuting someone?

MR. LOEPPKY: That's correct.

MS EDWARDH: So ny question is
related to why there is an effort to seek nore
information. Any information that comes fromthis
source is of no evidentiary value given the nature
of the source and the absence of the ability of
the RCMP or any prosecutor to put it forward in a
manner whi ch woul d pass muster or scrutiny in
Canada.

Woul d you agree with that
proposition?

MR. LOEPPKY: Yes, that's correct.
And as | said, it would be of questionable val ue.
But you certainly m ght undertake sonme further
steps to confirmwhether in fact the information
coul d be proven or disproven.

MS EDWARDH: But it itself could
never be used in a courtroonf?

MR. LOEPPKY: No.

MS EDWARDH: | nmust admt when |
contenpl ated the RCMP wanting to go ask questions,
the image | drew in my m nd had a hunorous
el ement, M. Loeppky.

| can i magine two officers
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arriving at the Syrian Mlitary Intelligence
headquarters, entering the roomw th General

Khal il and ot her of the senior officers with

M. Arar sitting in the mddle, and you, sir, or
your col |l eagues saying to him "We would like to
tell you that you have a right to comunicate with
counsel ", and then "you have a right", et cetera,
et cetera.

The thought of two RCMP officers
goi ng over to ask questions has a ludicrous ring
to it when you know soneone is arbitrarily
det ai ned, has no access to counsel, because you
are not going to give hima cell phone and say we
have M. Edel son on the other end of the Iine.
It'"s just not going to happen?

MR. LOEPPKY: No.

MS EDWARDH: So those questions
could only ever serve sone kind of intelligence
function because they woul d not be adm ssible as
evidence in any courtroomthat you are aware of?

MR. LOEPPKY: Yes, | agree, but
think it's appropriate to put it into perspective.
Thi s was an option that was consi dered, and in an
i nvestigation, you consider many options. Some

are foll owed up; some are not. In this case, it
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wasn't.
MS EDWARDH: One of the things
that | find most troubling about the | ack of

sensitivity to the utterances made by M. Arar

comes froma menmorandum -- and | think there are a
couple of them-- 1| would |ike you to coment,
Sir.

Coul d we | ook at Exhibit P-184.
--- Pause

MS EDWARDH: | would just like to
tal k about how these are created, and the degree
of accuracy.

Il will start with my biggest
problem Under the phrase "Current Status" -- and
let's be clear. This is a menmorandum - -

MR. FOTHERGI LL: P-1847?

MS EDWARDH: Yes, P-184. Well,
may have got this m xed up because this was
yesterday. |It's the briefing note, styled a
"Briefing Note to the Conm ssioner".

THE COMM SSIONER: | think | have
the same as Ms Edwar dh, just | ooking at the
bl acki ng out.

MS EDWARDH: M. Comm ssioner, is

t hat what you have?
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THE COMM SSI ONER: That's the one
| have, it's 184.

MR. FOTHERG LL: We have the
document. That's fine.

MS EDWARDH: So then turning to ny
concern, M. Loeppky, under the Current Status--
first of all, did this docunent go to the
Comm ssioner? Can we tell from who signed off on
it?

MR. LOEPPKY: | don't believe it
did.

MS EDWARDH: You have signed it,

t hough, have you not?

MR. LOEPPKY: Yes.

MS EDWARDH: And when you sign it,
certainly that means you have read it?

MR. LOEPPKY: Yes.

MS EDWARDH: And how do we know
whet her this docunment went to the Conm ssioner?

MR. LOEPPKY: Because if it went
to the Comm ssioner, he would initial it.

MS EDWARDH: And that was the
practice as you knewit, sir?

MR. LOEPPKY: Yes.

MS EDWARDH: All right. | am
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sorry?
MR. LOEPPKY: And | would forward
ones that | felt were appropriate to go to his
I evel .
MS EDWARDH: Thi s document, under
"Current Status," says the follow ng:
"ARAR remai ns in Syrian
custody. He was intervi ewed
by the Syrians and
vol unteered he had received
training at the [blank] canp
i n Af ghani stan. "
Well, you and | both know that in
t he | anguage of the comon | aw and cri m nal | aw,
that a statement which is volunteered is very,
very different froma statement which is obtained
t hrough coercion, physical abuse, and torture.
Can you give us any idea who would
have made the decision that this informati on given
to the Syrians by Arar during his interrogation
had been "vol unteered" by hinf
Who woul d use that | anguage? Who
wrote this docunment?
MR. LOEPPKY: It was written

within CID, and | presume it was as a result of
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di scussions that they had had with other partners.

MS EDWARDH: You will agree with
me that if the informati on came from Syri an
Mlitary Intelligence that the | anguage of
"volunteer” is m sleading and woul d have m sl ed
you and the Comm ssioner as to whether or not
M. Arar had ever made an admi ssion in
circumstances that you could regard it as truly
reliable?

MR. LOEPPKY: Yes, but | think
it's inportant that -- | think, you know,
| nspect or Reynol ds, when he prepares the briefing
note, he relies on information that he has been
provided to prepare it.

| don't know the source of the
i nformation.

MS EDWARDH: So this docunment
woul d have been prepared by I nspector Rick
Reynol ds?

MR. LOEPPKY: Well, it's signed by
| nspector Rick Reynolds in the Financial
Intelligence Unit. So | assune that he was
certainly in the | oop on this.

MS EDWARDH: And the other person

who approved the contents of this document was
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Ri chard Proul x?

MR. LOEPPKY: Yes.

MS EDWARDH: Do | take it fromthe
| anguage of "approved by" that he woul d have seen
and reviewed the content and decided that it
fairly reflected the record as he knew it?

MR. LOEPPKY: He woul d have
deci ded that that reflected the record in terms of
the information that they had received.

MS EDWARDH: Wbul d you agree, sir,
that the | anguage "volunteered” allows a police
officer to put a nuch greater degree of weight on
t hat adm ssion than would be the case if he or she
knew it had been obtained in a coercive
i nvestigation?

MR. LOEPPKY: Yes.

MS EDWARDH: Then there is another
issue, if | could just turn to this, and it's nore
a question of putting forward only the negative
t hat bot hers ne.

In the second paragraph, under
"Background", in the third line there is a
reference to the investigation, then there is a
bunch of redactions and then it says:

"ARAR was approached by
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menbers for an interview but
refused. "

And | am going to ask you, sir:
Do you think it's a fair statement to put forward
to yourself and the Comm ssioner that he refused
when in fact his counsel, Ann Alder, carried on a
series of discussions about conditions that should
be i mposed on the interview and were not able to
agree and the matter was |left at that?

s that a refusal, or is it
i mportant to know - -

MR. LOEPPKY: No, | think what you
have described is conditions --

MS EDWARDH:  Yes.

MR. LOEPPKY: ~-- in ternms of the
statement, and conditions which | understand
ultimately were found unacceptabl e by the
i nvesti gators.

MS EDWARDH: But that's quite
different than nmerely refusing, is it not?

MR. LOEPPKY: Yes.

MS EDWARDH: | am concerned, sir,
that in comng to decisions that you have to make
as the senior operational officer, that it is

i mportant that the information you receive be
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nuanced and carry with it the subtleties that
allow for true decisions to be made on a real
record.

| am going to ask you, sir,
whet her, given those two exanmples in this
document, P-184, you will agree with me that those
two pieces of information are both significant and
are not adequately and fairly represented on this
pi ece of paper?

MR. LOEPPKY: You are talking
about the refusal part and volunteering part?

MS EDWARDH: Absol utely.

MR. LOEPPKY: On the refusal part,
| agree. | don't think that that is as accurate
as it could be, given the conditions.

MS EDWARDH:  Yes.

MR. LOEPPKY: W th respect to the
vol unteered, | assume that the individuals who
prepared this, that is the information they were
provi ded, because to nmy know edge we did not go to
Syria and we did not do an interview. Therefore,
| think they are acting on information they were
provided, and my assunption is that that's the
information they were given.

MS EDWARDH: And if that
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information, the volunteering, came from Syrian
Mlitary Intelligence, wouldn't you want to know
that as well as the Comm ssioner want to know it,
to make your own judgment about whether you woul d
give any weight to it?

MR. LOEPPKY: Well, | think that
the decision in terms of its weight would be given
by the investigators in conjunction with CID --

MS EDWARDH: Well, | --

MR. LOEPPKY: But | don't know
where the information came from

| am just suggesting that | think
t he i ndividual who prepares the note woul d prepare
it with the understanding in ternms of how he was
informed as to the informati on bei ng obtai ned and
from where.

MS EDWARDH: And the information
could conme fromtwo sources. It m ght be that
somehow Syrian Mlitary Intelligence conveyed
that, after sonme period of detention, M. Arar
volunteered it. And that would be an inmportant
fact to know, would it not?

MR. LOEPPKY: If we were infornmed
of that, yes.

MS EDWARDH: And if it came from

StenoTran



© 00 N oo o A~ W N PP

N N NN NN R R R R R R R R R R
O N W N P O © 0 N O O A W N B O

8821

t hat source?

MR. LOEPPKY: Yes.

MS EDWARDH: Wbul dn't you want to
know t hat ?

MR. LOEPPKY: Yes.

MS EDWARDH: Certainly I am going
to suggest to you that w thout that know edge, you
m ght well consider it to have a value that it did
not have because of the nature of Syrian Mlitary
Intelligence operations.

MR. LOEPPKY: You are talking
about the statenment?

MS EDWARDH: Yes, the notion that
some statement was vol unteered?

MR. LOEPPKY: Well, as | nmentioned
earlier, I think you do your due diligence. You
take into consideration all the factors, you do
the research, you consult, and then you arrive at
a point of making a decision in terms of validity.

But | certainly would agree that
it's not as valid as if it was obtained under very
controlled conditions that we were present at.

MS EDWARDH: And indeed if it was
obtained by Syrian Mlitary Intelligence without a

Canadi an police officer standing by watching,
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you' |l | have to agree you'll never know if it was
in fact vol unteered?

MR. LOEPPKY: That's right.

MS EDWARDH: | want to turn to
consul ar visits, very briefly, if | could.

You were referred to a concern and
a conplaint you made in September of 2003 about
feeling that you ought to have known about the
consular visits in the U S., and there was a
meeting about that and you subsequently expl ai ned
that this was a m scomuni cation within the RCWVP
and i ndeed sonme menbers did know about the visit.

But | have anot her set of
gquestions | would just |like to quickly ask you
about this.

We have heard i nformation and we
have recei ved evidence on the public record that
M. Arar, very early on in his detention in New
York, was told by INS that he may be sent to
Syria. He reported that to DFAIT. 1In exploring
i ssues around where M. Arar was, DFAIT was told
that they should take his case to the highest
| evel s.

| want to ask you the follow ng

gquestions, if | could, M. Loeppky: Should you
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have been told by DFAIT that very early on
M. Arar had been informed by I NS he may have gone
to Syria, and should you have been told of the
information to take it to the highest |evels so
t hat you could have satisfied yourself that he was
not going to be renpved to Syria based on Canadi an
i nformation, because you, sir, are the one person
who coul d have picked up the phone and spoken to
your counterpart in the FBI and said, "Excuse ne,
what's going on with this A- OCANADA i nformation?
What are you going to do here?"

And you woul d have gotten an
answer, wouldn't you have?

MR. LOEPPKY: Okay. So your
guestion is...?

MS EDWARDH: My question is:
Shoul d DFAIT have told you, sought your
assi stance?

MR. LOEPPKY: | think DFAIT, when
t hey became aware of his concerns and the issues
t hat were taking place, they obviously carried out
or were in the process of carrying out their
mandate to get access and to ensure that he had
representation.

MS EDWARDH: That's it. They
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shoul dn't have picked up the phone and said to
you, "We have this information that he may be
rendered to Syria. He is a Canadian citizen and
we are concerned. Can you step into the fray here
and find out what's going on?"

MR. LOEPPKY: There were
di scussions with Foreign Affairs here and our
i ai son officer at Foreign Affairs was advi sed of
t hat possibility and notified the cri m nal
intelligence area of that, and unfortunately | was
not notified of that until |ater.

MS EDWARDH: Okay. | amsorry,
may be m ssing a step here. So let's go back over
this. | may have to find a couple of docunments
here.

It was my understanding, sir, that
this informati on was not transmtted to the RCMP,
this issue about Syria -- just a second.

--- Pause

MS EDWARDH: That there was a
visit to your offices on the morning of the 8th in
whi ch that information was shared. But certainly
Roy knew sometime in advance -- and it's uncl ear
how soon in advance of that time -- because he

said he read it on a consular card, is ny
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under st andi ng.

But nothing was formally conveyed

to you until the 8th, although he may have known
at an earlier time, and we will hear from hi mand
he will tell us when he knew.

Does that fairly state the
evi dence?

MR. LOEPPKY: Yes.

MS EDWARDH: Thank you. Then | et
me put this question: It is quite clear that
review ng a consular card is not the same way as
having a direct overture for your assistance or to
bring something to your attention?

MR. LOEPPKY: That's correct.

MS EDWARDH: And if DFAIT chose
not to bring it to your attention, was it Roy's
obligation to bring it to some |evel of attention
inthe RCMP in a nore timely way? |It's a fairly
urgent situation.

MR. LOEPPKY: | believe that he
did in fact notify headquarters, CID, of the
di scussions and the status earlier than the 8th.
| think there was |iaison and di scussions on that
I ssue.

MS EDWARDH: Well, there is no
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documentary record that | can assist you with to

be more pr

ecise. But it's your understanding then

t hat he knew, prior to the 8th, and so sometime on

the 6th or

conveyed t

that in hi

7th he woul d have had that informati on
o Cl D?
MR. LOEPPKY: M understanding is

s role as |liaison officer there, he

became aware of some information from Foreign

Affairs wi

th respect to M. Arar, and at sonme

poi nt he became informed that there was a

di scussion or a piece of information that rel ated

M. Arar t

0O a possibility of deportation to Syria.

And at sone point he relayed that to headquarters,

but I don't know exactly what the time frame is.

very cl ear

MS EDWARDH: | just want to be

about whet her you are saying you

believe that to be prior to M. Arar's removal to

Syria, or

after M. Arar's rempval to Syria. Or

are you able to say?

say.

MR. LOEPPKY: | am not able to

MS EDWARDH: Fair enough. That

doesn't quite answer, though, the one question

that | woul d have thought it seemed appropriate to

ask, which is that there is, it seems to nme, good
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reason, had DFAIT understood the message they got,
for themto have been inclined to pick up the
phone and seek the assistance of the RCMP to
penetrate | aw enforcement in the U S., because in
fact the best and fastest way to do that is with
your assistance, is it not?

MR. LOEPPKY: Yes.

MS EDWARDH: And had t hey want ed
clarification, would you have assisted if they had
requested it?

MR. LOEPPKY: Yes, but | believe
that they were as surprised as we were with the
ul timate decision that was taken.

MS EDWARDH: And perhaps this
shines a beacon to future rel ationshi ps,

M. Loeppky. But in another circunmstance,
assum ng they were faced with a sim/lar situation,
obviously it makes good sense to call upon your
offices or simlar offices in the RCMP?

MR. LOEPPKY: | think it speaks to
t he awareness that | nmentioned earlier.

MS EDWARDH: Absol utely. Now, one
of the last two issues | want to briefly touch on
relates to your notes. Again, page 57.

You have described this page as
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notes made in anticipation of M. Arar's speaking
publicly upon his return to Canada.

I's that correct?

MR. LOEPPKY: | think |I said that
he was com ng home that day. This issue had been
hi gh profile for a good period of time, and these
were just some of the broad i ssues that | expected
we m ght see in a variety of fornms.

MS EDWARDH: Fair enough. That's
all | was trying to suggest; that this was your
musi ngs on issues that you believe may become
rel evant ?

MR. LOEPPKY: Yes.

MS EDWARDH: | found it
interesting that one of the issues that you
deci ded may becone rel evant on October 6th, before
M. Arar made any public statements, was the issue
of his torture.

It says, if you ook at this
document, "Torture of Arar". Perhaps you could
read. "We..." | can't read your writing, sir.

MR. LOEPPKY: "Torture of Arar"?

MS EDWARDH:  Yes.

MR. LOEPPKY: "W expect consul ar

affairs to do their job."
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MS EDWARDH: M. Fothergill reads
your writing differently. He says, "W support
consul ar affairs to do their job."

Can you deci pher between "expect"”

and "support”, or would you like to defer to your
counsel ?

MR. LOEPPKY: | suspect that
M. Fothergill reads my writing better than | do.

| agree with him

MS EDWARDH: He has probably
studied it nore than you.

MR. LOEPPKY: |t does say
"support".

MS EDWARDH: Fair enough. But
nonet hel ess, on October the 4th -- | amsorry,
Oct ober the 6th, prior to any public statement
made on behal f of M. Arar, you fully expected the
issue of torture to be engaged. That's why you
wrote it here?

MR. LOEPPKY: The reason | wrote
that, as | recall, was that there had been sone
comment s about potential torture and that we
supported consul ar affairs, that they would
undertake that issue at a political level, at a

Foreign Affairs |evel.

StenoTran



© 00 N oo o A~ W N P

N N NN NN R R R R R R R R R R
O N W N B O © 0 N O O A W N B O

8830

That's what | was referring to.

MS EDWARDH: And you woul d - -
what ? The RCMP then therefore would not. That
was their issue.

MR. LOEPPKY: That they woul d take
that issue up with a foreign government.

MS EDWARDH: | see.

MR. LOEPPKY: We woul d obviously
pl ay a support role.

MS EDWARDH: And the information
t hat you had recei ved about torture, can you
recall from whence it came?

MR. LOEPPKY: There was just media
coverage saying that there were all egations of
torture. There was | think a press conference by
Amnesty International that tal ked about torture,
so | felt that that m ght becone an issue.

MS EDWARDH: Was that relating to
a report fromthe Syrian Human Ri ghts Comm ttee?
Does that jog your recollection of where it may
have come fronf?

MR. LOEPPKY: No. | think it was
a news conference earlier on.

MS EDWARDH: All right. Were you

aware that the head of consular affairs, M. Gar
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Pardy, used as a working assunption the fact that
M. Arar had been tortured by Syrian Mlitary
I ntelligence?

MR. LOEPPKY: Not at the time, no.

MS EDWARDH: Let me then just go
to one quick |ast area. | want to tal k about the
medi a | eaks, if | could, and | would Iike you to
turn to page 90 of your notes.

This is a note you made on
November the 7th, 2003.

First, | would |ike to know, if
could, to whom you were speaki ng.

"Ordered Andre to speak to
"A" Division."

Who is Andre?

MR. LOEPPKY: Andre was an
i nspector who was in communi cati on servi ces at
headquarters.

MS EDWARDH: And his full nane,
sir?
--- Pause

MS EDWARDH: Di on?

MR. LOEPPKY: No, no.

MS EDWARDH: W ong one.

MR. LOEPPKY: | have an Andre in
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my m nd.

MS EDWARDH: Guertin?

MR. LOEPPKY: Yes, that's right.
| nspector Andre Guertin.

MS EDWARDH: And he worked in
headquarters?

MR. LOEPPKY: Yes, he was in
Conmuni cati ons Services.

MS EDWARDH: Wbuld it normally
have been his job to transmt information between
your office and "A" Division?

MR. LOEPPKY: He would --
ultimately headquarters communi cati ons calls the
shots for communications in the organization.

MS EDWARDH: Now, you have this
di scussion with himsometime on the 7th of
November .

I's that correct?

MR. LOEPPKY: Yes, | believe this
was at the morning briefing that we have every
mor ni ng at 8: 30.

MS EDWARDH: And of course you
woul dn't be in a position to say, sir, whether or
not -- well, how would he be expected to transmt

that informati on?
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MR. LOEPPKY: | believe that he
mentioned that there was a desire by "A" Division
to speak on this issue because there had been a
| ot of criticism a |lot of coverage on the file,
and they wanted to speak out on the issue.

My position was that we would
speak froma headquarters perspective on this
given the interests and given the national issues
around this particular file and the scope of it.

MS EDWARDH: | will come back to
what you nmean by to speak out on the issue.

But my question was: How woul d
Andre have distributed this order? Wbuld he
generally write it up and then pass it on to "A"
Di vision to be handed down t hrough the ranks?

MR. LOEPPKY: No. He would phone
the "A" Division communi cati ons and just ask them
to direct any inquiries or any calls to
headquarters, and they woul d be managed t hrough
t here.

MS EDWARDH: My concern is this
very day, or some day around that time, it would
appear that Mss O Neill is getting information
because her article comes out Novenber the 8th.

| amtrying to establish when do
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you suppose the direction would have reached
officers who may ot herwi se have provided
information to the nmedia, if all that was going on
was Andre speaking to his communications
counterpart in "A" Division? How do you get the
order out to the officers?

MR. LOEPPKY: It would be
transmtted i mmedi ately after the meeting and "A"
Di vi sion woul d ensure that that message was
transmtted i mmedi ately.

MS EDWARDH: | nmean, people are
busy. So | guess nmy question would be, certainly
that information may have gotten down to the |ine
people at "A" Division sonetinme, a day or two
after, but you are not suggesting that on Novenber
the 8th -- or November the 7th, everyone woul d
have had that message, you know, within m nutes of
you giving it.

MR. LOEPPKY: The mechanismthat's
put in place is that we have communi cati ons
services. We don't have individual investigators
goi ng out and speaking on particular files. W
try and manage that through an appropriate and
prof essi onal communi cati ons program

So this directive, this
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instruction, would have gone to "A" Division, and
t hey woul d have managed it so that any questions
t hat were directed to "A" Division communications
or in fact to the investigative office were
referred to headquarters.

MS EDWARDH: And that's just what
| amtrying to get a sense of: how | ong a period
of time it would take to filter down to the actual
i nvestigative office before they understood
clearly that they should refer all matters back to
headquarters?

MR. LOEPPKY: | think there was
a -- there is a general recognition that the
investigative officers would not be speaking to
t he media on an ongoing file, and it would be
communi cations that would do that.

MS EDWARDH: | appreciate that
t hat m ght be a general principle. But you are
i ssuing an order here.

MR. LOEPPKY: That's correct.

MS EDWARDH: I n fairly strong
ternms, as you pointed out yesterday.

| amjust trying to establish: 1Is
it reasonable to assume that your order would have

reached people, not immediately within the next
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hal f hour, but it would have reached the rank and
file investigators within a day or so of it being
given?

MR. LOEPPKY: It would have
reached those who were authorized to speak to the
press that morning.

MS EDWARDH: Now, "A" Division,
you said -- when you say "A" Division, do you nean
A- OCANADA?

MR. LOEPPKY: No, the --

MS EDWARDH: The whol e of "A"

Di vi si on?

MR. LOEPPKY: The whole of "A"
Di vi si on.

MS EDWARDH: But who are the
peopl e who wanted to speak on the "issue"? That
was A- OCANADA, was it not?

MR. LOEPPKY: Yes.

MS EDWARDH: And they wanted to
speak on the issue, | take it, because they felt
they were being unfairly criticized in the press?

MR. LOEPPKY: | think that they
had gone through a difficult year in terms of the
number of reviews that had taken place, both

internally and fromthe CROPS officer, and they
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sinply felt that -- this is my perception -- they
felt that they had been unjustly treated in terns
of their professionalism

MS EDWARDH: And unjustly treated,
unfairly criticized -- isn't that criticized both
internally and externally?

s that fair?

MR. LOEPPKY: | would say
criticized externally.

MS EDWARDH: And unjustly treated
internally because of all the reviews you had
ordered?

MR. LOEPPKY: No, they had been --
| think there was a sense, if | can speak for
them and | met with them near the end of
Novenber, that they had been cast in a very
negative |light and that their investigative
techni ques were | ess-than-accept abl e.

| mean, that's kind of the story
t hat was out there. These are professional police
officers and they were concerned, and it was for
t hat reason that | had a neeting with them near
the end of November and just said, "Stay the high
ground and nove on."

MS EDWARDH: And m ght we take it
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fromthat that that frustration, indeed anger or
upset over being unfairly or unjustifiably
criticized, obviously you think is at the root of
the decision to rel ease negative informati on about
M. Arar?

MR. LOEPPKY: Not at all. | nean,
you are suggesting that that information came from
"A" Division, and I reject that. That is why
there is an investigation.

MS EDWARDH: You reject that?

MR. LOEPPKY: Yes.

MS EDWARDH: You will agree with
me that the nature of the information that was
rel eased was very damaging to his reputation?

MR. LOEPPKY: Yes.

MS EDWARDH: And i ndeed one could
regard it as information designed to cut away the
support that had gat hered around hin? One
reasonabl e interpretation?

MR. LOEPPKY: That's one
interpretation.

MS EDWARDH: And there is no
doubt, given the nature of that information, that
anot her interpretation is that it would defl ect

the focus fromthe RCMP on to M. Arar?
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That's one interpretation? It's a
reasonabl e interpretation?

MR. LOEPPKY: There are any number
of interpretations that you can give to it.

MS EDWARDH: But that's one
reasonabl e --

MR. LOEPPKY: That's one.

MS EDWARDH: And certainly would
it also be fair to say that in addition to the
concern you had about the harm caused to the
institution of the RCMP by such a | eak, you were
concerned about the possible harmto the
i ndi vi dual about whom i nformation had been | eaked?

MR. LOEPPKY: Yes.

MS EDWARDH: One | ast questi on,
Sir.

My friend, Conmm ssion counsel,
spent quite a while with you yesterday tal king
about the upset and concern around the articles
t hat had been written as a result of the comment
attributed to the Solicitor General that there
were rogue elements in the RCMP who may have
provided i nformation.

Do you recall that discussion?

MR. LOEPPKY: Yes.
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MS EDWARDH: It seems to ne, after
listening to you discuss at |length the flow of
information to U.S. entities, that it is a fair
observation to make that the Solicitor General
wasn't far off the mark: that officers acted in
viol ation of RCM policy, providing information to
the U.S. and not supervising whether or not it was
properly caveated and used according to policy?

MR. FOTHERGI LL: Just to be fair
to the record, the Solicitor General rejected the
suggestion that he had said that and accused
M. Fife of taking liberties with his remarks.

MR. LOEPPKY: And | would just
respond that | reject the notion that members
acted as i nappropriately, as you say, and I
suggest that there was no bad faith.

| have said on the public record
that there may have been some caveats that were
not respected, and that's an issue of trust
bet ween | aw enforcement and ones that we have
addr essed.

MS EDWARDH: We have your answer
to that, M. Loeppky. Thank you.

Those are ny questions.

MR. LOEPPKY: Thank you.
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THE COMM SSI ONER: Thank you,
Ms Edwar dh

Who is next?

Ms Jackman, were you going to
apply to ask questions?

MS JACKMAN: Yes. | would like to
ask questions. Does that mean | go next?

THE COVMM SSI ONER:  You woul d if
t he questions are appropriate.

Your standing is limted, very
limted, to the interests of your client as it may
have been affected by any evidence this w tness
gave. So the broader issues that are raised by
the inquiry are not included within the grant of
st andi ng.

MS JACKMAN: | wunderstand that. |
t hink we may have maybe a di vergence of opinion
over what is reputational.

Should | just try to ask them and
if there's a problem --

THE COMM SSI ONER: Can you tell ne
t he nature of the questions you propose to ask?

MS JACKMAN:  Well, | have severa
guestions. | don't really want to put M. Loeppky

on notice about why | am asking them But I
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wanted to ask questions that sort of follow from
hi s evidence yesterday.

For exanple, he indicated that one
of the reasons for sharing with the CIA and the
FBI was their expertise in Sunni Muslimterrorism
| would Iike to ask questi ons about that in ternms
of Canada. Obviously, |I think if they don't have
enough knowl edge t hensel ves, how can they judge
the strength of a case against my client in ternms
of harm ng his reputation and destroying his
ment al and physical integrity?

THE COMM SSI ONER: The difficulty
with that is that this is not an inquiry into your
client.

MS JACKMAN: | know.

THE COMM SSIONER: It is only
i nsofar as anything that happened to your client
m ght be relevant to ny mandate. And your
standi ng, therefore, is limted solely to his
reput ational interests.

| must say | would have to be
persuaded t hat what you just said is evidence that
woul d affect your client's reputational interest.

MS JACKMAN: Well, as | understand

it, M. Comm ssioner -- | am speaking for Pau
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Copel and as wel |l because he is not here and so |
am acting on his behalf in respect of M. Al mal ki,
with M. Almalki's perm ssion. So | am speaking
for both men.

As | understand it, M. Al mal ki
was the principal target of the investigation of
A- OCANADA. That's fairly serious allegations
against him M. EIl Maati was a target of the
i nvestigation of OCanada in Toronto; a fairly
serious allegation against him The inplication
being, if they were targets of the investigation,
where there's snoke, there's fire. So maybe they
were involved in terrorist activities. It
certainly reflects on their reputation.

If in fact they didn't have the
wher ewi t hal or the know edge or expertise within
t he divisions doing the investigations to
understand what in fact a terrorist would be
within the context of that community, because they
didn't know the cultural, religious or other kind
of background, that is relevant in terns of trying
to rehabilitate their reputation in the eyes of
t he public.

So | see it as a rel evant

reput ati onal question.
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| al so have ot her questions in
terms of the information-sharing and the use to
which it was put, both with respect to what
happened to both men overseas and, again, in terns
of the reliability, the kinds of questions
Ms Edwar dh was aski ng about the credibility and
reliability of some of the evidence and whet her --

THE COMM SSI ONER: You are talking
about information-sharing overseas with respect to
M. EIl Maati and M. Al mal ki ?

MS JACKMAN: Yes.

THE COMM SSIONER: | think you are
going to find, before you even get to that, that
the Government is going to claimnational security
confidentiality on the fact, whether there was or
was not information-sharing.

MS JACKMAN: And that's fine.

They may claimthat. But | think it's inmportant
for the public to understand what questions are
not being asked in ternms of nmy clients
reput ati ons.

So | think the question should be
on the record.

THE COMM SSI ONER:  Well, if there

is sone value to that. First of all, | don't
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accept that that affects your clients reputation.
But to satisfy you on that, the public -- am!|
correct, M. Fothergill, you would claimnational
security confidentiality on that?

MR. FOTHERG LL: ©Oh, nost
certainly, yes.

THE COMM SSI ONER:  Yes. | mean,
we have been through this, so the public has now
been informed that you are not entitled to ask
t hose questi ons because of the Government's claim
of NSC. That is part of this process.

But | think the best way to deal
with this is if you want to indicate the general
areas, | will deal with them [If they are subject
to NSC claims, that of course would rule them out
on that basis.

MS JACKMAN: So what am | supposed
to do? Go through with you what ny questions are
or | am supposed to --

THE COMM SSI ONER:  Wel |, just the
general areas. |If you would |like to do it in the
absence of the witness, | am prepared to hear you
in the absence of the witness; but, yes, if you
could indicate the general areas.

The reason | raise this is that as

StenoTran



© 00 N oo o A~ W N PP

N N NN NN R R R R R R R R R R
O N W N P O © 0 N O O A W N B O

8846

| listen to M. Loeppky's evidence -- and | am
certainly open to be persuaded -- | didn't hear
any evidence that came fromhimthat | consi dered
reflected adversely on your clients' interests.

But, as | say, | was listening to
it for other purposes as well and I may wel |l have
m ssed it.

MS JACKMAN:  Well, then | would
rat her that he not be here.

THE COMM SSI ONER: Okay, then,

M. Loeppky --

MS JACKMAN: And that he not watch
it on the TV outside.

THE COMM SSI ONER:  Yes, | think we
can do that. We can be respectful. [If you don't
m nd j ust
--- The Wtness Wthdrew

MS JACKMAN: | already covered
with you the expertise issue in terns of the unit.
| am not sure what you think about that.

Wth respect to the
i nformation-sharing, it was my understandi ng of
his testinony that he had indicated it woul d be
essentially with foreign -- non-U.S. foreign

intelligence services; that it would essentially
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be a case-by-case basis, that kind of information
sharing, there would be discussions with DFAIT.

| would Ilike to ask sonme questions
about the strength of the kind of evidence that
woul d have to be there for themto be able to
decide to give information to another gover nment
which may result in the torture of a person,
because in the case of both men, as well as
M. Nureddin, information was shared which did
| ead to torture, very serious torture,
particularly in one of the cases -- actually in
more than one of the cases.

But | wanted to get at the
strength of that evidence essentially in terns
of --

THE COMM SSI ONER: \What
information was shared with respect to those three
i ndi vi dual s?

MS JACKMAN: Yes.

THE COMM SSI ONER: | think, as
have indicated -- M. Fothergill, I will let you
do it formally -- or let nme ask you. The

Gover nment woul d cl ai m NSC over that?
MR. FOTHERGI LL: Absolutely we

woul d.
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MS JACKMAN: But am | not all owed
to ask in a hypothetical sense?

THE COMM SSI ONER: Wel |, again,
quite frankly if Ms Edwardh asked the question, |
woul d say yes. But this is not an inquiry into
what happened to your clients, and your
standing -- | amrepeating what | have said now a
couple of times. Your standing is limted to
asking this witness questions about evidence that
he gave that affected your clients' reputational
i nterest.

It seems to me that |ine of
guestioni ng, even done in general terms, would not
fall within that criteria.

MS JACKMAN: Wel |, al so anot her
thing that | was interested in investigating was
particularly with respect to M. ElI Mati, who did
have consul ar access. He was asked on a number of
occasions -- in fact, every time DFAIT cane to
visit himin the jail -- whether or not he would
meet with an intelligence officer.

Again, | wanted to ask questions
about whether that intelligence officer would have
been CSI'S or the RCMP? They can say -- | mean,

the officer was going to travel and nmeet, it would
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appear to fall inline with their request for
travel arrangements fromthe RCMP -- which agency
it was.

| don't see any national security
concern.

And | wanted to ask it in the
context of if they felt that their case in Canada
agai nst either or both men was insufficiently
strong that they felt they needed to use evidence
t hat was obtai ned under torture in another
country.

THE COMM SSI ONER: This officer
has not given evidence about any of the matters
t hat you have just indicated. It would strike me
t hat you are opening new doors, if you will, with
respect to M. EI Maati and M. Almal ki if you ask
t hose questi ons.

The difficulty with that is -- |
amrepeating now, | think, again -- that this is
not an inquiry into the cases of M. Al mal ki and
M. ElI Maati.

| can tell you, Ms Jackman, if we
were to enbark on a inquiry as to the strength of
the case, or the investigation or the nature of

the investigati on about those two gentl emen, first
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of all, it would be, in nmy view, outside ny
mandate, but it would be indeed two new inquiries
t hat woul d be under way that woul d take us | onger
t han we have al ready been at this one.

MS JACKMAN: One of the other -- |
mean, what should I do? | will just keep telling
you what | was going to cover.

THE COMM SSI ONER: So then --

MS JACKMAN: And you can tell nme |
can't ask any of the questions. That's fine. But
et me just at |l east tell you what they are.

THE COMM SSI ONER: That's fine.

MS JACKMAN: The ot her point was
M. EI Maati was detained November of 2000, was
tortured within 7-10 days, provided a false
confession obtained under torture. That
confession, we believe, was transmtted to Canada
and it would appear was |ikely used, and |I wanted
to ask himqguestions about, again, the strength of
the evidence in ternms of M. El Maati's reputation
for being a terrorist; whether or not that kind of
evi dence woul d be used in ternms of obtaining a
search warrant -- they had it at the tinme the
search warrant was obtained -- and whet her or not

t hat ki nd of evidence would have been used in
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passing on information in ternms of M. Almalki's
case because he was not detained until May of
2002.

So, in other words, did they find
the informati on obtai ned under torture in Syria
concerning M. EIl Maati to be reliable and
credi bl e enough to go search people's homes and to
pass on information before M. Al mal ki even
travelled to Syria to ensure his detention?

THE COMM SSI ONER: Again, | wl
| eave it to the Governnment.

Would | be right, M. Fothergill
t hat assum ng there was evidence, the Gover nment
woul d cl ai mnational security confidentiality over
whet her or not the statement was received from
Syria made by M. ElI Maati when he was in --

MR. FOTHERGI LL: Yes, we would. |
woul d al so point out that the basis for the search
warrants that were obtained in January 2002 was
al so the subject of a separate | egal proceeding,
and we mai ntain a claimof national security
confidentiality with respect to anything that
hasn't actually been disclosed through that
proceedi ng.

So if it were the case that any
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sort of information was obtained and whet her it
was used to obtain search warrants, if it's not
previously disclosed, we would object to it being
di sclosed in this forum

MS JACKMAN: | guess the | ast area
| wanted to explore was the question of what you
woul d call opportunistic rendition if there was a
practice, as it appears to be the case of all
t hree other men involved of the Canadi an either --
| don't knowif it was the RCMP or CSIS -- of
their passing informati on on when they know a
person is likely to travel in the area in order to
cause that person to be detained in the hopes that
t hey may get stronger evidence because they have
an insufficient case against a person in Canada.

That is the facts in all three
cases. The information was received by the Syrian
government before the three men arrived in that
country. The information came from Canada. |
don't knowif it came from Canada through the
U.S., through the RCMP, through CSIS. | would
| ove to ask where it came from | know they are
going to use a national security claimin respect
of answering that.

But | would like to knowif it's a
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practice that they take weak cases, take advantage
of travelling where they have no case agai nst a
person in order to try to puff it up through
torture to get confessions.

| think that goes to reputation as
wel |, because if the only case against these three
men, who were all seriously tortured, is
i nformation obtained under torture, it speaks to
their reputation as well as the reputation of the
Government of Canada. And obviously if it's
opportuni stic rendition, no wonder they are not
concerned about the Americans doing it.

THE COMM SSI ONER: So your
gquestion there is whether or not there is a
practice of what you call opportunistic rendition?

MS JACKMAN: Yes, to build up
cases that don't exist, essentially, through the
use of torture in another country.

THE COMM SSI ONER: M. Fothergill?

MR. FOTHERGI LL: Well, generally
we assert a claimof national security
confidentiality for exchanges of intelligence with
foreign countries in order to preserve that
relationship.

I n specific cases directly
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relating to M. Arar, we have tried to rel ax that
to the extent that we can, but | really don't see
us relaxing it in the context of people who are
not actually the subject of your inquiry.

THE COMM SSI ONER: Thank you.

MS JACKMAN: And then the | ast
thing is just if he can confirmon the record that
no charges have ever been | aid against either man;
t hey have not been subjected to the Crim nal Code
provisions, section 83.01 and onwar d.

THE COMM SSI ONER: | think we
can --

MS JACKMAN: You are going to
all ow t hose questions?

THE COMM SSIONER: | think we can
do that by way of agreenent. |In fact, | amsure
there is other evidence. But if there is not,
correct me if I amwong. But |I can confirmthat
there are no charges | aid against either man.

MS JACKMAN: And the
anti-terrorismprovisions haven't been used
agai nst either man, not just the forced
interrogation, the conditions, the terns and
conditions, the preventative release issue.

THE COMM SSI ONER: That apparently
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is confirmed by Government counsel as well.

MS JACKMAN: So am | shut out on
everything?

THE COMM SSI ONER: | woul d say so.
| would add this, though, Ms Jackman.

MS JACKMAN: At |east | got to say
it on the record.

THE COMM SSI ONER: You got the
concessions at the end.

| would say this, though. As you
are aware, | have made an order for a fact-finder,
and that fact-finding process is under way, which
i nvol ves both M. Al mal ki and M. El Mati.

| have said it before, but
appreci ate their cooperation with that.

In any event, | am hopeful that
that will proceed and be finished expeditiously.

Shoul d we take the afternoon break
at this point, and then we can see where we go
fromhere with the others?

Maybe | should just run through
and get a feeling along the back rowas | call it.

M. Bayne, can | start with you.
Do you have any questions at this point?

MR. BAYNE: Yes.
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THE COMM SSI ONER:  You do? How

| ong do you expect to be?

been answer ed.

Sir.

five and 10 m nutes.

Ms Mcl nt osh.

|l ong you wil |

MR. BAYNE:

About a half an hour.

THE COMM SSI ONER:  Okay.

M. OBrien?

MR. O BRI EN:

Thank you, sir.

THE

And

MR.

THE

THE

THE
MR.

WALLACE:

M. Wall ace?

BELL: None;

WESTW CK:

WESTW CK:

My questions have

COMM SSI ONER: Al | right.

None; thank you,

COW SSI ONER: M. Bel | ?

t hank you, sir.

COMWM SSIONER: M. O Grady, is

M. Westwi ck, sir.
COWM SSI ONER: M. Westwi ck.

will be between

THE COMM SSI ONER: Okay. And ..

MS Mcl NTOSH: |

have no questions.

THE COMM SSI ONER: Thank you,

M .

be?

Fot hergil |,
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MR. FOTHERGI LL: | think it's a
function of how the others ask their questions.
think at the noment there is a good chance | wi |
have none.

THE COMM SSI ONER: Okay. We wil
take a break for 15 m nutes and then resune.

THE REGI STRAR: Pl ease stand.
--- Upon recessing at 3:18 p.m /

Suspension a 15 h 18
--- Upon resumng at 3:35 p.m /
Reprise a 15 h 35

THE REGI STRAR: Pl ease be seat ed.

THE COMM SSI ONER: M. Bayne?
EXAM NATI ON

MR. BAYNE: | have three areas,
M. Loeppky, to canvass with you.

The first, sir, is generally that
subj ect area that Ms Edwardh very cleverly, the
way we | awyers do, slid three propositions
t oget her for you --

MS EDWARDH: M ght | claim
nati onal security confidentiality?

--- Laughter / Rires
MR. BAYNE: -- and suggested her

statement to you, with which you did not agree.
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But her statenment was that the record is clear

t hat Canadi an i nformation, or A- OCANADA

i nformati on, was used -- she used the word "used"
-- in the American decision, and she used it in
the singular, to arrest, interrogate and render
M. Arar.

Do you renember that question?

MR. LOEPPKY: Yes.

MR. BAYNE: And do you remenber
you di sagreed with that? You said you didn't
agree that you could come to that conclusion. W
don't know on what evidence -- or you said: "I
don't know on what Americans made their
deci sions. "

MR. LOEPPKY: That is correct.

MR. BAYNE: And Ms Edwar dh pursued
the matter with reference to M. Arar's | ease of
his prem ses here in Ottawa and his connecti on
with M. Almalki to invite you to prove a negative
and you agreed you couldn't. So you agreed with
her proposition that | can't say there was not at
| east sonme reliance on Canadi an i nformation.

Do you renmember saying that?

MR. LOEPPKY: Yes.

MR. BAYNE: | am not going to put
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to you the relatively inpossible task of proving a
negative, but | think there is another way to | ook
at this, and | would like to go through it with
you.

And |i ke I nspector Cabana, when he
testified, there is certain evidence | am not
allowed to refer you so | will just refer in
detail to the evidence that | can nmention.

M. Loeppky, the decision, as

Ms Edwardh called it, to arrest, interrogate and
render is really four decisions -- and bear with
me. | will outline themfirst and then | am goi ng

to ask you questions about them

You know, nunber 1, there was a
deci sion made -- because the Americans phoned us
and told us even when we didn't know M. Arar was
comng into the U S. -- that they knew he was
com ng and they had already deci ded they were
going to refuse himentry.

Do you renmember that?

MR. LOEPPKY: Yes.

MR. BAYNE: That is one decision.

MR. LOEPPKY: Yes.

MR. BAYNE: There was then a

deci sion they apparently took, a second deci sion,
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to detain and interrogate himafter he arrived?

MR. LOEPPKY: Yes.

MR. BAYNE: Okay? We know t hat
happened.

There was, nunmber 3, then a
deci sion reached that he was conclusively a nmember
of al -Qaeda. You saw the reasons for the decision
of the INS officer?

MR. LOEPPKY: Yes.

MR. BAYNE: And No. 4, then there
was an American decision to render himto Syria?

MR. LOEPPKY: Yes.

MR. BAYNE: Okay. Let's take a
| ook at those.

Woul d you bear in mnd with ne --
and | think you will agree about the first two
decisions. The decision to refuse sonebody entry
to the United States and, once he is there, to
interrogate people, that is for the Americans.
That is a sovereign American decision. You would
agree?

MR. LOEPPKY: Yes.

MS EDWARDH: May | rise and may ny
friend indulge me for a monent, M. Comm ssioner.

You will remenmber that in the

StenoTran



© 00 N oo o A~ W N PP

N N NN NN R R R R R R R R R R
O N W N P O © 0 N O O A W N B O

8861

not-too-di stant past with respect to Inspector
Cabana, | endeavoured to produce docunments that

showed that with respect to M. Arar's arrival in

Canada -- and we know that there is some |inkage
to what goes on -- that as of a good deal of tinme
before this event of his arrest, | wanted to put

to the witness that it was clear that there was
al ready the | abel "terrorist” on it.

| don't want nmy friend to be in a
position to in effect m sl ead what the record is.
| mean, | was not allowed to explore how that got
on, whether it would be on both sets of conputers
or anything else |like that.

So whether it is purely a U. S.
decision -- | suppose sone officer did stop him--
| don't want there to be any suggestion that
M. Bayne can explore on this record what the
evi dentiary reasons were for that decision,
because | wasn't able to explore it.

MR. BAYNE: 1In fact, we know a
good deal nmore about the background of that. | am
not allowed to explore sone of that.

But | don't want -- | nmean, we
have this little public snippet. The unfortunate

process here is the public and media only know so
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far about two RCMP | ayers here: | nspector Cabana,
who now represents the operational investigation,
and this witness.

And it has led, at the end of
Ms Edwar dh's cross-exam nation, to an assertion by
her that these therefore were rogue el enments
running amuck. And | think it's incunbent on ne,
even in the limted way | can in the public
hearing, although you have nore information and
will get nore argument fromme, M. Conm ssioner,
on this, when | amallowed to refer fully to the
evi dence.

Yes, there is other evidence that
bears on this and, in my subm ssion, nuch hel ps ny
client.

But to the extent that | am abl e,
| would like to pursue this.

THE COVMM SSI ONER: Go ahead.

MR. BAYNE: So the first two
deci sions are uniquely and appropriately American
decisions to make. We wouldn't criticize that
about their decisions: who they are going to all ow
into their country, and when they have themthere
who t hey want to interrogate.

MR. LOEPPKY: That is correct.

StenoTran



© 00 N oo o b~ W N PP

N N NN NN R R R R R R R R R R
O N W N B O © 0 N O O A W N B O

8863

MR. BAYNE: Then there are two
ot her deci sions that were made, though they are
nmore critical decisions: the decision that this
man has been proven to their satisfaction to be
conclusively a member of al-Qaeda and the deci sion
to render himto Syri a.

| will come to those far nore
critical decisions.

But | take it you would agree with
me, M. Loeppky, that we wouldn't be here today if
only the first two decisions had been made and
M. Arar had then been returned to Zurich or
returned to Canada; right?

MR. LOEPPKY: That is correct.

MR. BAYNE: | mean, the Canadi an
public, to the extent they are concerned about the
issues in this inquiry, would be concerned about
t hose deci si ons.

MR. LOEPPKY: Yes.

MR. BAYNE: Okay. On the decision
to refuse himentry, | take it you understand that
t he evidence is that M. Arar had been out of this
country for some nonths prior to entering the
United States September 26th of 2002.

MR. LOEPPKY: That's ny
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under st andi ng.

MR. BAYNE: And the evidence
i ndi cates that nobody in the RCMP, and certainly
nobody in the A- OCANADA, even knew he was flying
into the United States or com ng back to Canada on
Sept ember 26t h?

MR. LOEPPKY: That's ny
under st andi ng.

MR. BAYNE: And so the decision --
can you tell us, sir --

MS EDWARDH: Excuse me,
M. Comm ssioner. | don't know that there's any
evidence -- we know that there is evidence of a
tel ephone call by the U S. saying he is arriving
and we will in fact refuse himentry. | have no
basis for knowi ng or not know ng what A- OCANADA
knew, and | think it's speculative to concl ude
they didn't know he was com ng in.

MR. BAYNE: That's very unfair,
because nmy friend has tried to | eave the
i mpression with the Canadi an public that they did
know, or conspired in this, or were --

THE COMM SSI ONER: | didn't get
that i mpression from Ms Edwardh's question, that

t hey knew that he was com ng? That she was
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putting forward that as a position?

MR. BAYNE: No. | think she is
putting forward the proposition that we don't know
that they didn't know.

THE COVMM SSI ONER:  Well, | didn't
even understand -- well, the public record is
silent on that.

MR. BAYNE: Well, there's no
evi dence that they knew. Surely we have to go on
what the evidence is.

THE COMM SSI ONER: Wl |,

M. Fothergill, | would have thought that was
sonmet hing, informati on that the RCMP had one way
or the other, subject to an NSC claim | hear the
Government constantly saying we neither confirm
nor deny, but in any event...

MR. FOTHERGI LL: | don't think it
is subject to an NSC claim in the same way that
the fact that we did have about an hour's notice
of his return, we did not assert an NSC claim

So insofar as this witness is able
to offer us his know edge, if he has any, about
whet her there was any additional prior know edge,
| wouldn't object to himgiving us that

i nformati on.
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THE COMM SSI ONER: Okay. Ask the
gquesti on.

MR. BAYNE: Dealing with this then
announced i ntention of the Americans to refuse
M. Arar entry, | understand this occurred
Sept ember 26th, 2002, at a time when the U S.
NSEERS program was in effect?

Do you know what that NSEERS
program was?

MR. LOEPPKY: No | don't.

MR. BAYNE: You don't know. You
don't know there was a programin effect where
peopl e of Syrian origin would cone to the
attention of American custons or inmm gration
officials and automatically be checked?

MR. LOEPPKY: Yes, | was aware
there was a program | didn't know that --

MR. BAYNE: That it was called
NSEERS?

MR. LOEPPKY: That's correct.

MR. BAYNE: So woul d you agree
with me that, already by the American prograns
t hat were set up, M. Arar, by virtue of his
Syrian ancestry and citizenship, would have come

to the attention of American custonms and
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imm gration officials?

MR. LOEPPKY: Yes.

MR. BAYNE: Do you know what
official -- do we know or do you know what
official in the U S. made this decision that he
woul d be refused entry?

MR. FOTHERGI LL: Sorry,

Conm ssioner. Here | think |I do have to
i ntervene.

If he needs to refer to foreign
intelligence in order to answer that question,
then | object. |If he can answer the question
wi t hout referring to foreign intelligence, then |
t hink he may do so.

THE COMM SSIONER: | think it's
important if M. Bayne is asking about an Anmerican
program and how it operated and would it
necessarily have resulted in certain actions be
taken. | mean, if you want to | ook at nore
details about the program-- if you are
confortable in answering the question that, yes,
t hat program woul d have operated this way, please
answer .

But it's a question that could

have many nuances to it, the answer.
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MR. LOEPPKY: M know edge is that
there was a programin place that would profile,
if you will, people with certain backgrounds.

MR. BAYNE: Sir, at the time this
decision to refuse entry was announced by the
Americans in the same phone call that advised us
he was com ng, | have asked you, sir: Do you know
by whom t he deci si on was taken; that is to say,
the authority or authorities in the U S., the
particul ar person? Who made this decision?

MR. LOEPPKY: No, | do not.

MR. BAYNE: Or on what basis that
deci si on was made?

MR. LOEPPKY: No, | do not.

MR. BAYNE: And certainly this was
at a time before the reference to the | ease being
sent down in questions for M. Arar had even
arisen; right?

MR. LOEPPKY: Yes.

MR. BAYNE: That occasioned after
t he announcenment, not before?

MR. LOEPPKY: That's ny
under st andi ng.

MR. BAYNE: So that's the first

deci si on.
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The second decision to detain and
interrogate M. Arar, do you know who in the
United States made that decision to interrogate
hi n?

MR. LOEPPKY: No.

MR. BAYNE: And do you know what
U. S. interrogators were used to effect that
i nterrogation?

MR. FOTHERGI LL: Again, | have to
caution the witness, if it's something he knows
t hrough foreign intelligence channels, it's
subject to a claimof national security
confidentiality.

MR. BAYNE: |If you don't know,
sir, you are entitled to say no.

MR. FOTHERGI LL: |f he sinply
doesn't know, he can indicate that.

MR. BAYNE: The question is: What
U.S. interrogators were used to interrogate
M. Arar, if you know?

MR. LOEPPKY: | don't know.

MR. BAYNE: Pardon me?

MR. LOEPPKY: | don't know.

MR. BAYNE: And you therefore

don't know what i ndependent information they
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brought to that interrogation?

MR. LOEPPKY: That's correct.

MR. BAYNE: Or what prior
experience, if any, they had with M. Arar?

MR. LOEPPKY: That's correct.

MR. BAYNE: All right.

The third, and nore critical
deci sion, the decision that he was conclusively a
menber of al - Qaeda.

You are aware, sir, at the
rel evant time, that throughout the Canadi an
position of A- OCANADA was he was a person of
interest fromwhomthey wi shed to take a wi tness
statement? You knew that?

MR. LOEPPKY: Yes.

MR. BAYNE: At the critical tine
you are aware, and there's been reference in these
public proceedings to the fact that information
was requested of Canada while he was being
detai ned by the Americans, and that the Canadi an
information that went back stated that the
evidence, information that Canadi ans had,

A- OCANADA had and our position, the A- OCANADA
position was, he could not be |linked to al -Qaeda?

You were aware that that was the
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A- OCANADA r esponse?

MR. LOEPPKY: | have become aware
of that, yes.

MR. BAYNE: AlIl right. So, sir,
not only is that information from Canada not
supportive of the American decision that he was
conclusively al-Qaeda, it's contrary to it. You
woul d agree?

MR. LOEPPKY: Yes.

MR. BAYNE: So it can scarcely be
realistically or reasonably argued that Canadi an
evidence, or Canadi an information, was the real or
effective cause of that American decision; right?

MR. LOEPPKY: Yes.

MR. BAYNE: The fourth deci sion,
the decision to render himto Syria, what
authority in the United States made that decision?
Do you know -- if you know?

MR. LOEPPKY: | don't know. |
under st and - -

MR. BAYNE: Okay.

MR. LOEPPKY: | wunderstand there
was an | NS document, but | don't know where the
deci si on was made.

MR. BAYNE: Okay. | take it you
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woul d agree with me as a matter of common sense,
what we now know, you didn't know anything about
extraordi nary rendition back in 2002; right?

MR. LOEPPKY: Yes, that's correct.

MR. BAYNE: Now, sir, what we now
know about i1t, though, we know to be that this
woul d not have been an event that woul d have
occurred unless M. Arar had been deened by the
Americans to be some threat to their national
security; right?

They don't extraordinarily render
just somebody who comes in they are going to
refuse entry; right?

MR. LOEPPKY: Well, that woul d be
my under st andi ng.

MR. BAYNE: So that the decision
to render him a critical decision, |ike the prior
critical decision the Americans made that it was
proved to their satisfaction this man was
concl usively al -Qaeda, that could not possibly
have been reasonably or effectively based on
Canadi an i nformati on because we told them we
couldn't link himto al -Qaeda; right?

MR. LOEPPKY: That's what we told

them yes.
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MR. BAYNE: So that there is no
evi dence, | take it, of which you are aware, that
there was any real or realistic U S. reliance on
A- OCANADA i nformation for any of these decisions,
but particularly the two critical ones, the reason
for which we are here: the decision that they
made that he was concl usively al -Qaeda; and the
decision to render himto Syria; right?

MR. LOEPPKY: Yes.

MR. BAYNE: The second area, sir,
that I would |like to deal with you, is Ms Edwardh
cross-exam ned you on the issue of M. Cabana
wanting to take a witness statement from M. Arar
and some difficulty you appeared to have with the
propositions that she was advancing so that he was
sinmply, and nothing nmore, than a witness.

| would just like to clarify.
Froma crimnal |awyer's point of view who has
been in this field for a long time, an experienced
i nvestigator can take a witness statement froma
person or an accused statement; right?

MR. LOEPPKY: Yes.

MR. BAYNE: And as | understand
it, A-OCANADA was not in a position, they felt, to

t ake an accused statement from M. Arar?
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MR. LOEPPKY: That woul d be ny
under st andi ng.

MR. BAYNE: But you can take a
witness statement froma person who is also a
person of interest. These are not mutually
exclusive water-tight conmpartnments, are they?

MR. LOEPPKY: No, that's correct.

MR. BAYNE: |In fact, there are
many, many unsavoury witnesses that the police are
conpelled to use. | think, for exanmple, of Karla
Homol ka. There are many people who may be persons
of interest or more fromwhomthe police take
wi tness statements; right?

MR. LOEPPKY: Yes.

MR. BAYNE: The third area, sir,
that | would |like to canvass with you --

And | did not intend to do this
but I guess, M. Comm ssioner, the more | sat and
listened to the evidence. ..

And this was done, M. Loeppky --
t he questions | am about to ask you -- nore
t horoughly in a different forum but | will do it
in a brief way here. This has to do with your
evi dence that started yesterday and then

reappeared a few tinmes today, that RCMP policy
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applied and there was no rul e about or practice of
caveats being down, as far as you knew, but you
coul d understand, you said, how the men at the
operational |evel may have thought otherw se, due
to pressures and so on.

MR. LOEPPKY: Yes.

MR. BAYNE: All right. And | am
sure the men are grateful for that, but | have
some rather nore pointed questions about this.

You wi Il agree that these were,
post-9/11, out-of-the-ordinary, exceptional tines;
right?

MR. LOEPPKY: Yes, | have
testified to that several tines.

MR. BAYNE: Yes. And you have
testified that you weren't directly privy to an
agreement with international partners, domestic
and i nternational partners, but M. Proul x was.

You mentioned in your evidence
yesterday that Proulx met with U S.
representatives post-9/11, and you expl ai ned what
you under st ood was agreed to. He nmet domestic and
international partners, and you said we agreed --
and all the partners agreed -- but we agreed, the

RCMP, we woul d go out of our way to respond to
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requests that they had. My understanding is
not hi ng was di scussed about caveats, but of course
you weren't there; right?

MR. LOEPPKY: That's correct.

MR. BAYNE: And we woul d pull out
all the stops so there were no delays in
i nformation-sharing.

That was your evidence?

MR. LOEPPKY: That was ny
evi dence, and that's what the -- you know, | have
comment ed on the environment and the circunstances
that we were |iving under at that point in terns
of the urgency and the inportance of
information-sharing, and it was for that reason we
had that meeting and had those di scussi ons.

MR. BAYNE: So that was an
out-of-the-ordinary, exceptional agreement,
operati onal agreenent, in out-of-the-ordinary,
exceptional times; right?

MR. LOEPPKY: Yes.

MR. BAYNE: And it was M. Proul x,
not you, who directly engaged in all of that?

MR. LOEPPKY: He chaired the
meeting; he coordinated a neeting. As you say, |

wasn't at the meeting, but obviously there were
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di scussi ons about the nessage that | had and that
everybody el se had about the inmportance of full
and open information-sharing in a timely manner.

MR. BAYNE: Well, that's what | am
about to come to.

What preci se nessage, what precise
message, what words, what | anguage was given to
the men, the men in the trenches who had to carry
out their orders fromtheir superiors, about this
agreement and this exceptional
i nformation-sharing?

What were they told exactly by
you, first of all, by you? Did you tell them

anyt hing specifically?

MR. LOEPPKY: | can refer to
several specific incidents. | talked about the
crim nal operations meeting. | tal ked about the

message that went out immedi ately post-9/11. And
| tal ked about the inportance of timely, conplete,
t horough information-sharing to address the
extraordi nary situation, which was the events of
9/ 11 and the potential for further attacks, the
environment that we were living in, and the
expectations of the public and the vari ous

communities that we served; the expectation that
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there would be full cooperation to ensure their
safety and to carry out the mandates that they
expected of | aw enforcenment.

MR. BAYNE: Okay. Well, that's
all pretty generalistic.

Do | understand, therefore, that
t he message was generally as you gave it in your
evi dence yesterday: that we would go out of our
way and pull out all the stops to respond to U.S.
requests and avoid delay in information-sharing?

MR. LOEPPKY: Yes.

MR. BAYNE: All right. \Whose
responsibility is it to make clear to the men in
the trenches exactly what you meant by that kind
of generalistic message?

MR. LOEPPKY: | expect that that
ki nd of a message is carried out to the service
delivery, the front line, as you call it, the nen
in the trenches. It's a message that's
communi cated by the crim nal operations officers,
and they then operationalize that kind of a
message, that there has to be full cooperation, no
del ays, that type of thing.

MR. BAYNE: But it has to be

clearly and unm stakably conveyed to them right,
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t hese rul es of engagenent in this new post-9/11
environment? That's managenment's responsibility.
It"s not the men -- it's not the enpl oyees, is it?

MR. LOEPPKY: No, that's correct.

MR. BAYNE: And who was the chi ef
operational officer, in effect, for the RCMP?

MR. LOEPPKY: Mself.

MR. BAYNE: And M. Proul x was
beneath you?

MR. LOEPPKY: Yes, he was in
charge of the national security program

MR. BAYNE: And he was dealing
with these people, was he?

MR. LOEPPKY: As you have pointed
out, he organi zed a neeting, | think imedi ately
followi ng 9/11, which was on the heels of ny
general broadcast that has been referred to and
foll owed up by my comnments to the crim nal
operations officers.

MR. BAYNE: Well, how were the nen
supposed to interpret "We will now go out of our
way to respond to U. S. requests for information to
avoi d delays in information-sharing"?

From that sort of generalistic

message, what were they supposed to take from
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t hat ?

MR. LOEPPKY: Well, that they
woul d respond quickly, in a timly way; that
i nformation would be shared as appropriate; that
t here would not be -- | think I alluded to earlier
the traditional delays that m ght have exi sted
pre-9/11 in terms of responding. This was a new
environment, there was a new urgency and we had
additional resources deployed to address that
environment, and that they would do so in as
expedi ent a way as they coul d.

MR. BAYNE: But, you see, you
intended some restrictions on this. You said "go
out of your way" or authorized Proul x or sonebody
el se to give that message. He, after all, was the
one who struck this deal with other agencies.

But | take it there was never
written rules of engagement for the nmen, no
written protocol about this extraordinary
agreement ?

MR. LOEPPKY: Not beyond the
policy that existed in writing.

The di scussions, | accept, were
ver bal communi cati ons by nyself, in addition to a

mul titude of other areas that | have spoken about,
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and driven by the environment.

MR. BAYNE: But, you see, now sone
years | ater, now that pressure is on and feet are
to the fire, managenment is, in nmy eyes, here
saying, "Well, we intended specifically, when we
gave these instructions to the nen, there are to
be limts on this. You still have to formally
attach a caveat here, and you still have to adhere

to all RCMP policy, even if that causes delay."

Ri ght ?

You intended that, | take it from
your evi dence?

MR. LOEPPKY: | woul d expect that
the i nformation-sharing -- you know, we talked

about written caveats and we tal ked about inplied
caveats. And clearly, if there's information
exchanged, there is an inplied caveat.

MR. BAYNE: | understand that.

MR. LOEPPKY: Yes.

MR. BAYNE: | understand that.
We'l|l | eave the caveats aside.

Let's assune i nformati on was being
shared pursuant to inplied caveats and that's fine
with you, right?

MR. LOEPPKY: Yes.
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MR. BAYNE: On the issue of policy
then, did you ever specifically issue rul es of
engagenment that said, "In effecting going out of
your way, or pulling out all the stops to get
information to the Americans as soon as possible
or to other donestic agencies, but -- but you have
to rigorously and religiously adhere to all RCMP
policies,” did you ever send that in witing to
t he men?

MR. LOEPPKY: No, | did not.

MR. BAYNE: Did you ever cause it
to be sent to the men?

MR. LOEPPKY: No, | did not.

MR. BAYNE: Did you ever make sure
that that's the way it was being interpreted?

MR. LOEPPKY: No, | did not.

MR. BAYNE: Did you ever occasion
M. Proulx to make sure that's the way it was
being interpreted?

MR. LOEPPKY: We never di scussed

MR. BAYNE: M. Cabana's evidence
was -- and he is the guy where the buck stops, you
know. He was handed this weighty investigation,

and he has given evidence that he was told RCWVP
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policy does not apply as it has in the past here
and caveats are down. Your mandate is (1) to
prevent things happening; (2) to gain
intelligence; and (3), if you can, to prosecute.

MR. LOEPPKY: Yes.

MR. BAYNE: Now, | take it you
woul d agree with me I nspector Cabana was chosen
for this task because he was an outstandi ng,
exceptional investigator. The RCMP reposed a
great deal of trust in himbecause he is such a
good i nvestigator?

MR. LOEPPKY: Yes, he is.

MR. BAYNE: And so he woul dn't
just dream up, or manufacture, that people were
telling himcaveats were down; right?

MR. LOEPPKY: No.

MR. BAYNE: | just don't
under stand why, followi ng an unprecedented
agreement such as M. Proulx arrived at with
donmestic and i nternational partners about
i nformation-sharing, if the men were to be
criticized sone years |later for their
interpretation of instructions that were, "Go out
of your way to informati on-share and pull out all

the stops so there's no delay, so you protect
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Canadi ans and prevent another terrorist event
here,"” how you could do that without a witten
instruction to the men?

MR. LOEPPKY: Well, | believe that
t he i ndividuals were working on that file, that
t hey worked diligently; they worked in good faith.
They shared i nformati on according to the
interpretation that they obviously had.

| have characterized the
environment as one where there was a nultitude of
messages fromdifferent comunities about the
i mportance of sharing, both domestic and
international. In fact, the public would have
been di sappointed if we had not shared
i nformation.

The point that | guess we diverge
on is whether there was written instruction to
di sregard policy.

MR. BAYNE: No. But there was no
written instruction on what the parameters of this
new i nformati on-sharing world were; right?

MR. LOEPPKY: It was to -- ny
direction was to ensure that we shared quickly,
fully; the traditional type of things that m ght

have existed in ternms of delays, that we address
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t hose, that we respond quickly and fully --

MR. BAYNE: You said that. That's
not my questi on.

It was never written down, "You
can do this, you can do that, but you can't do
this.” 1t was nothing more than this generalistic
message, as far as you know it -- because you
weren't even at this meeting. M. Proulx
apparently dealt with other people in the chain of
command.

But not hing nore, you think, than
a generalistic message was given to pull out al
the stops and go out of your way; right?

MR. LOEPPKY: Yes.

MR. BAYNE: And | am asking you
why, in those exceptional circunstances, would it
not have been written down? These were
exceptional rules of engagement now for sharing
information in exceptional times, and an
exceptional international agreenent.

MR. LOEPPKY: Well, if your
guesti on was why would we not write down that
policy is being set aside, | guess -- is that the
guestion?

MR. BAYNE: No. "Don't interpret
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this new world as entitling you to rel ax policy.
You will be held strictly to policy."

Don't you think you should have
made that clear if you intended that back in 20017
| f your men were going to be criticized for
m sinterpreting, if in fact they did -- and I am
not convinced they did. But if that's one
interpretation of this, for msinterpreting what
you i ntended, it was your responsibility to make
it crystal clear; right?

MR. LOEPPKY: Yes.

MR. BAYNE: You see, if you go out
of your way, the normal way woul d be the nor mal
process, the normal formalities and so on. But
goi ng out of your way is doing things differently;
right?

MR. LOEPPKY: Well --

MR. BAYNE: Isn't it a reasonable
interpretation --

MS EDWARDH: Pl ease |l et the
wi t ness answer .

MR. LOEPPKY: Going out of your
way is being nore responsive, nore sensitive to
t he environment.

MR. BAYNE: Well, that's your
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interpretation.

MR. LOEPPKY: Yes.

MR. BAYNE: But you agree that
sonmebody being told to go out of your way and pul
out all the stops to informati on-share, it's not a
very precise instruction, is it?

MR. LOEPPKY: It's a very broad
instruction to the senior officers.

MR. BAYNE: And then when it gets
down to the men in the trenches, | take it you
never followed up to make sure what they
under st ood of that, or never issued a witten
edict?

MR. LOEPPKY: No, | didn't.

MR. BAYNE: Thank you, sir. Those
are nmy questions.

THE COMM SSI ONER: Thank you,

M. Bayne.

M. Westw ck?
EXAM NATI ON

MR. WESTW CK: M. Comm ssi oner
intend to be both short and non-controversial .

M. Loeppky, nmy name is Vince
Westwi ck, and | am counsel for the Ottawa Police

Service. | just want to ask you sone questions,
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primarily about evidence that you have al ready
gi ven.

You have spoken about integrated
policing and information-sharing both today,
yesterday and in your previous public and
i n-camera appear ances.

What | wanted to ask you about is
just a slightly different approach on that.

You have had broad police
experience over your career. You have had
extensive involvenment with integrated operations.
You have been the senior operational person with
the RCMP for several years. And you have recently
retired.

And | just wonder, sir, what you
see as the future of integrated policing? | would
ask you that question, the future of integrated
policing on a national |evel, and nore
specifically the future of integrated policing in
t he National Capital Region.

MR. LOEPPKY: Certainly at the
national level, | think the vision of integrated
policing is to have a process where you have not
only | aw enforcement but other agencies that

contribute to a strong society, working together
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with conmon objectives to address the root causes
of crime, to have conmmon expectations, working
together in a very integrated way so that vari ous
partners bring their expertise to the table and
play their role in addressing various community

i ssues as they arise.

When you exam ne how we have
operated in the past, | aw enforcenment has had its
role. Other critical incident areas, provincial
agenci es, health and welfare, social services,
things |like Indian and Northern Affairs, they are
all working at their own |l evel and in their own
stove pipes, if you will, to deal with public good
i ssues in various comunities.

| think if we bring our collective
resources together and address those issues froma
much nore holistic way, we can actually make a
difference, rather than trying to take those on on
our own.

And | think that within the | aw
enforcement community, we have made a trenmendous
amount of progress over the last five years, and |
think | alluded to the fact that we now do have
things |like a national threat assessment on

organi zed crime where all the partners have
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contributed. It's a matter of bringing in other
organi zations that can assist in dealing with the
root cause of crine.

So that's kind of the vision that
| see and | think where we need to go and where,
in fact, the Canadi an Associ ation of Chiefs of
Police is taking the agenda.

MR. WESTW CK: Focusi ng on
policing for a mnute in the National Capital
Regi on, would it be your vision that it would
al ways i nclude representation fromthe nunici pal,
provincial and federal |evels?

MR. LOEPPKY: | think it certainly
has to. It has to in every comunity, but the
Nati onal Capital Region is certainly a very unique
environment. It is home to a number of
international embassies and VIPs, protectees, and
whil e the mandate for those falls to the RCWP, the
reality is they live in a community that is
policed by our police organi zations.

So there is no option but to work
together in a very integrated way so that the
various areas that we can address and fill the
hol es are done wi thout overlap and duplication.

The environment within the
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Nati onal Capital Region over the |ast three to
four years has changed significantly from what it
was ten years ago. There are discussions about
havi ng a coordi nated and a conbi ned tacti cal
response team Those are things that we woul dn't
have done five years ago and those di scussions are
ongoi ng now, to ensure that there is value for
dol l ar for the taxpayers.

MR. WESTW CK: And woul d your
vision of integration in the National Capital
Regi on al ways apply to national security
i nvestigations as wel |l ?

MR. LOEPPKY: | think, as you have
menti oned, | have commented on the record. |
think it has to in ternms of the municipal and
provincial police that have touch-points and
contacts within the conmunities that we certainly
don't have here because we are not the front-1ine
police service.

That contact with the community
and that opportunity to devel op cl oser
relati onshi ps obviously exists in a nore ful sone
way at the uniformpolicing |level, at the | ocal
service delivery level, and therefore that kind of

a relationship is absolutely essential to ensuring
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public safety.

MR. WESTW CK: And the sanme
gquestion, sir, in the context of
information-sharing, and I amlimting the
guestion to domestic information-sharing and not
international information-sharing anongst police.

What woul d your vision of that be
in a national security investigation context, both
at a national |evel, and the second part of the
guestion, in the National Capital Region?

MR. LOEPPKY: Well, whether it's
at the national |level or in the National Capital
Regi on area, | think that the various teams that
are put together -- for exanple, in the National
Capital Region, the INSET teami ncl udes
representatives fromother police forces, and
there clearly has to be a seanl ess operation that
brings to the table not only the talent fromthe
vari ous organi zati ons but the know edge that they
bring fromtheir | ocal comunities and the access
that that provides to the |ocal communities in
terms of their front-line officers.

So there has to be
i nformation-sharing because the Chief in Ottawa,

Chi ef Bevan, needs to respond to his community and
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to his counsel in ternms of how do they need to
prepare and work together to prepare for any type
of eventual incident.

So that kind of collaboration is
essenti al .

MR. WESTW CK: Those are ny
guestions. Thank you very nuch, sir.

THE COMM SSI ONER: M. Fothergill?
EXAM NATI ON

MR. FOTHERGI LL: M. Loeppky, |
just really want to discuss one subject area with
you. It is one that M. Bayne raised with you,
and that's to do with the need to conmmuni cate
instructions clearly.

| think you agreed with M. Bayne
that there is a need on the part of managenent,
when conveying instructions, to convey them
clearly.

MR. LOEPPKY: Yes.

MR. FOTHERGI LL: You referred to
t he exceptional circunmstances post-9/11, and
M. Bayne referred to the exceptional response.

| am wondering if you could tel
us whether, in your mnd, the response to

i nformation-sharing, the approach, was it really a
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significant change or indeed can you just comment
fromyour own perspective on what the response to
9/11 was in ternms of information-sharing?

MR. LOEPPKY: | believe the
bi ggest gap that | saw was the tineliness and the
responsi veness, because prior to 9/11 there were
cases where information would -- either requests
woul d go out or requests would come in and they
woul d not be responded to in a timely way, and
felt that that was an area that we needed to
addr ess.

And we needed to address the
gquality, to ensure that there was a good ful sone
exchange in ternms of the detail of the
information. It couldn't be gl ossed over.

MR. FOTHERGI LL: And you are aware
that in the days, or perhaps week or two after
9/11, M. Proulx met with representatives of other
agenci es, both Canadi an and Aneri can.

Isn't that right?

MR. LOEPPKY: | am aware of that,
yes.

MR. FOTHERGI LL: And do you recal
himtelling you what precisely was discussed in

the course of that neeting?
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MR. LOEPPKY: Just generally that
he had met with domestic and international
representatives and tal ked about col |l aboration and
wor ki ng together in an efficient and effective way

toreally -- you know, the sane nessages that |
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think that | was giving in ternms of timeliness, in
terms of thoroughness, in ternms of not letting
things fall between the cracks, to really go out
of their way to respond to issues in a tinmly way.

MR. FOTHERGI LL: M. Bayne
descri bed what came out of that meeting as sonme
form of unprecedented agreement. Was that the
i mpression that you got, that sonme sort of
unprecedent ed agreement between these partner
agenci es had been reached at this neeting?

MR. LOEPPKY: No. My
under st andi ng was that he had conveyed the
messages that obviously he had heard from nysel f,
fromthe broader community; | mean, the messages
about tinmeliness, information-sharing thoroughly.

But there was no indication of a
speci al agreenent.

MR. FOTHERGI LL: And did you ever
hear M. Proul x convey to anybody, either within

headquarters or in any division, that some sort of
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unprecedent ed agreement had been reached with
partner agencies with respect to the sharing of
information?

MR. LOEPPKY: No, | did not.

MR. FOTHERGI LL: | think it was
suggested to you by M. Bayne that somehow it was
i ncunbent upon M. Proul x to operationalize
what ever this agreenment was.

s it your view that somebody in
M. Proul x's position, head of CID, has the
responsibility to operationalize these sort of
hi gh-1evel instructions?

MR. LOEPPKY: His responsibility
was -- | would focus nore on the centralized
coordi nation of national security.

| think the operationalization --
and | conmented on it -- was the crim nal
operations officers who are out in the divisions.
They are accountable for operations that take
pl ace across the organization and | provide broad
direction and then it is put into action at that
poi nt .

That was one of the reasons that
mentioned that during nmy video conference somewhat

after 9/11.
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MR. FOTHERGI LL: So if we | ook at
the role of M. Proul x as head of CID, for
exanpl e, and a divisional CROPS officer on the
ot her hand, between those two, who woul d be
responsi bl e for putting into effect high-1Ievel
instructions fromCID, or would it be a shared
responsibility?

MR. LOEPPKY: It would be the
crim nal operations officer but recognizing that
CID has a very vital role to play in terns of the
i nternational component of it, as | have outlined
in my evidence.

Therefore CID being the funnel, if
you will, for international inquiries, would
certainly have a role to play in ternms of making
sure that informati on exchanges were done
expeditiously, did not Ianguish in the pipe
anywhere, and were done qui ckly.

MR. FOTHERG LL: Can you conment
generally on the kinds of qualities that you woul d
expect to find in a CROPS officer in ternms of
experience and understandi ng of how t he RCWVP
functions as an organi zation?

MR. LOEPPKY: Well, obviously they

are experienced police officers who bring with
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them a significant amount of operational
background in ternms of conducting police
operations. They bring with them an understandi ng
of a ot of the sensitive issues that we deal wth
as an organi zation, whether those are sensitive
source matters and a variety of other things;
essentially a well-rounded background in terns of
operations, and an understandi ng of how we operate
within a policy frameworKk.

And in today's environnment,
obviously | expect themto understand as well the
corporate environnment, the direction that the
organi ze's going, the vision it has in broad terns
and how that plays into their service delivery
responsibilities.

MR. FOTHERGI LL: Wbul d you expect
a CROPS officer to have an appreciation of the
existing policies of the RCMP and their role in
gui di ng police conduct?

MR. LOEPPKY: Yes.

MR. FOTHERGI LL: And presumably if
a CROPS officer had some question about the
continued application or useful ness of a
particul ar policy, there would be nothing to

prevent that CROPS officer from seeking
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clarification or direction fromheadquarters?

MR. LOEPPKY: That's the
expectation.

MR. FOTHERGI LL: Are you aware of
anybody ever responding to messages com ng out of
headquarters -- when | say "anybody", | mean
anybody within the division, a CROPS officer or
senior investigator -- inquiring whether this
hi gh-1evel direction involved a departure from
policy?

MR. LOEPPKY: | am not aware of
anyt hi ng.

MR. FOTHERGI LL: And as a
practical matter, if a policy is to be suspended
or amended, what would ordinarily the process be
for doing that?

MR. LOEPPKY: The normal procedure
woul d be that if there's an issue identified in
policy that is a hindrance to investigations, or
that is inconsistent, whether it's involving case
| aw or investigative procedures, then there would
be a di alogue with the policy centre and i nput,
and ultimately if it required amendnment, that
woul d take place by headquarters.

MR. FOTHERGI LL: 1Is it fair to say
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t hat an amendment or suspension of an RCMP policy
is arelatively formal process, or could it be
done informally?

MR. LOEPPKY: Yes. It involves
consultation. Even if it's a policy amendment
that's initiated by headquarters, there woul d be
consultation with experienced police officers,
senior police officers, across the organization to
make sure it nmeets the needs of the front-1line
operations.

MR. FOTHERGI LL: And just so we
are clear, these are policies of national
application, aren't they?

MR. LOEPPKY: Yes.

MR. FOTHERGI LL: So they would
apply equally to all divisions?

MR. LOEPPKY: Yes.

MR. FOTHERGI LL: So if you were to
amend the policy in response to a particul ar
investigation, it would apply inits new form
t hroughout the country?

MR. LOEPPKY: Yes.

MR. FOTHERGI LL: Wbul d you expect
a change or suspension of an existing RCVMP policy

to be done in witing and comuni cated to the
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MR. LOEPPKY: Yes. | f there was a

suspension of the policy, | would expect that

woul d be done in writing.

MR. FOTHERGI LL: And woul d you

expect a CROPS officer to have a simlar view?

MR. LOEPPKY: Yes.
MR. FOTHERGI LL: Those are ny

guestions. Thank you.

M. Fothergill.

i ndul gence?

there is a quest

proposition that

anticipate that

THE COMM SSI ONER: Thank you,

M. Davi d?
MR. BAYNE: Can | beg your

It's an unusual exam nation, and
ion that arises as a result of a
my friend put to this witness.
| didn't have an opportunity to

guesti on.
THE COMM SSI ONER: Go ahead.
MR. BAYNE: | would |like to deal

with it. | can do it from here.

ahead.

THE COMM SSI ONER: Certainly. Go

MR. BAYNE: Thank you.
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MR. BAYNE: M. Loeppky,

M. Fothergill suggested to you, and you agreed,

as it were, with the proposition,

an unprecedented agreement.

Can you take Exhibit P-85, sir,

volume 1, tab 21,

descri bed this as?

MR. LOEPPKY:

and see what M. Proul x

MR. BAYNE: Tab 21, sir. Let ne

read it with you.

Just | et the Comm ssioner catch
up. It's tab 21 of volume 1, M. Conmm ssioner.
THE COMM SSI ONER: | have got it.

MR. BAYNE: And it reads:

"Fol |l owi ng the events of

9-11, a new era --"

A new era.

And you will see the

"... of openness and an
environment of sharing was
necessitated by the need to
prevent further terrorist
attacks from happening. 1In

particul ar --

in
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particular” refers to the new era.
"...the RCMP --"
And then the other agencies are
bl acked out.
"... agreed that all
information --"
Al'l i nformation.
"... would be shared between
agencies as a matter of
course. Further, it was
agreed at Senior |evels that
it would be the exception
rather than the rule to seek
perm ssion prior to utilizing
or sharing the information
bet ween the parties to the
agreement . "
And then so-and-so:
"... met periodically and
shared i nformati on of
rel evance to ongoi ng
i nvestigations."
Sir, in my subm ssion, there is
only one way to read that. M. Proul x, the

Assi st ant Comm ssioner CID, wote that; right?
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He agreed to that? 1It's over his
si gnature?

MR. LOEPPKY: Yes.

MR. BAYNE: He is the one who made
t he agreement; right?

MR. LOEPPKY: | am not aware of
t hat .

MR. BAYNE: Well, you are, because
you told us it was M. Proul x who met with these
ot her agencies and made this information-sharing
agreement.

MR. LOEPPKY: He relayed --
wasn't at the meeting, but his message woul d have
been one that | had spoken about, was the
i mportance of full information-sharing in a tinely
way - -

MR. BAYNE: M. Loeppky, that's
not my question, sir. Please |listen to ny
gquesti on.

MR. LOEPPKY: Yes.

MR. BAYNE: M. Proul x was the one
who went to the information-sharing agreenent
meeting; right?

MR. LOEPPKY: That's ny

under st andi ng.
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MR. BAYNE: He writes here over
his signature "a new era". It is a new era for
t he RCMP of openness and an environment of
sharing, and he particul arizes the new era as this
agreement. In his mnd, this was unprecedented,
sir, right, if it's a new era?

MR. LOEPPKY: This briefing note
is written in 2004, and he is descri bing,
beli eve, what he has |earned. | don't know if he
is referring to his understandi ng of when he was
at that nmeeting or what he | earned in 2004 and he
IS now reporting upward.

That was my under st andi ng.

MR. BAYNE: \Whether he is writing
what he now believes or whether he is writing what
he then believed, he is witing that this was a
new era; right?

MR. LOEPPKY: Yes.

MR. BAYNE: Thank you.

THE COMM SSI ONER: M. Davi d?

MR. DAVID: | think | amgoing to
have to come into this issue, M. Comm ssioner.

| will have three areas of
exam nation for M. Loeppky.

The first will be this informtion
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exchange or information-sharing environment. The
second will be a series of eight questions that
have been subm tted to Conmm ssion counsel fromthe
intervening parties that have standi ng before you,
M. Comm ssioner. And then | will end off with
two of my own questions.
EXAM NATI ON

MR. DAVID: M. Loeppky, the theme
is information-sharing and the environment
followi ng 9/11 and what that provoked.

| understand that in the hours
that followed 9/11, your messagi ng was that there
was to be thorough, conplete, effective, efficient
and timely informati on-shari ng.

I s that an accurate reflection of
your vision?

MR. LOEPPKY: That's the general
message that | put out.

MR. DAVID: And this nmessage you
gave to M. Proul x. You gave that direction to
M . Proul x?

MR. LOEPPKY: It was given to all
of our business lines, but M. Proulx certainly
woul d have heard that nmessage.

MR. DAVID: And do you think
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M. Proul x understood the vision that you had, the
messagi ng that you had? Did there seemto be

m scommuni cati on between yourself and M. Proul x
about that nmessage, about that approach?

MR. LOEPPKY: | think that --
believe that he and | were of the same mnd. |
mean, we knew and had observed, or he had
observed, that there were soneti nmes delays in
responding to informati on requests, information
exchanges, partly due to capacity, partly
sonmetimes due to sinmply having other tasks. And
t he environment at that time was such that we felt
we needed to expedite information-sharing; we
needed to do that quickly and timely. And that
was the message that he was sending out and those
were my expectations.

MR. DAVID: And so in your
opi ni on, both M. Proul x and yourself were on the
same |ine of thought when it came to your vision
about how to respond to 9/11 in terms of
i nformation-sharing?

MR. LOEPPKY: | don't think there
was any ot her option. | think that there was an
expectation by Canadi ans that --

MR. DAVID: But that's not quite
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my question. M question is sinply: Do you think
that M. Proul x understood your vision about
information-sharing in the post-9/11 environment?

Do you think he was cl ear about
your vision?

MR. LOEPPKY: | believe he was.

MR. DAVID: Okay. And your
vision, you shared it with M. Proulx. This
vision, through M. Proul x, was shared with
partner agencies, donmestic and with U S. agenci es.
It was shared by you with your CROPS officers
across this country.

s that a fair statement?

MR. LOEPPKY: Yes.

MR. DAVID: In one of the
responses you gave to M. Bayne about this subject
matter, you said that your message was to respond
-- and | quote you -- "to traditional type of
causes for delays in information-sharing".

Traditional type of causes for
delays in information-sharing. | would |Iike you
to expand on that notion, on this idea, how your
messagi ng was responding to the traditional types
of causes of del ays.

Is this a matter -- no, | will |et
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you respond to that.

MR. LOEPPKY: Perhaps | haven't
explained it as clearly as you woul d expect.

Pre-9/11, there would be ongoi ng
i nvestigations where sometimes information would
not be exchanged in a tinely way or responded to
inatimly way. Things would sit on the shelf.
They woul d take a | ower priority, dependi ng on who
was asking the question.

My expectations were that we would
respond to those. We had reassigned resources
across the organization to Project Shock; that we
woul d not only send out inquiries very quickly.
Rat her than sitting on somebody's desk where
sonmet hing cane to somebody's attention that
required a foll ow-up, we would get it out there
very quickly to another organization, not wait for
t he next shift or the next week. And at the sanme
time, if we had inquiries, we would respond very
qui ckly.

That was the general thrust of ny
message.

MR. DAVID: And the traditional
types of causes for delays in information-sharing,

in our recent history we have had the benefit of
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Justice Kaufman in writing a report on the Guy
Paul Morin affair, referring to the fact that part
of the Morin inquiry, part of the problemthat was
identified by Justice Kaufman, was the fact that
sometimes police forces are jealous with the
information they do have and there was a culture
perhaps to keep that information for yourself, to
use it for your purposes, and maybe not so
willingly share it with others.

That same thenme arose,

M. Loeppky, in Justice Poitras' report too, when
it came to the Slreté du Québec Comm ssion of
| nquiry that occurred very recently.

Were you al so addressing this
aspect of police culture in the messaging, in the
vi sion that you had?

MR. LOEPPKY: Very much so, and
| -- M. Cavalluzzo was here on previous
occasions, but | have alluded to some of those
cases: the Bernardo case where there wasn't
i nformation shared appropriately, and the
i mportance of breaking down those silos that
sometimes exist in terms of turf and
protectionism that we needed to nmove forward on

aggressively.
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MR. DAVID: And so in |light of
t hose comments by you, M. Loeppky, in your
vision, in your mnd, was the messagi ng that you
were giving to M. Proul x and to your CROPS
officers and to headquarters, constitute an
exceptional rule of engagenent? O was this the
nor mal course of business, as business should be,
in police information-sharing?

MR. LOEPPKY: It wasn't nornmal
course of business, and | certainly don't want to
portray it as such. | mean, we were living in
extraordi nary tines.

But my expectation was that we
woul d do our job. We would do it quickly, we
woul d respond quickly. We would do what was
expected in terms of the Canadi an public; that
t here woul dn't be delays and we woul dn't | et
t hi ngs | angui sh.

| mean, | can't be nore clear.
That we would be efficient and effective --

MR. DAVID: And so doing those
t hi ngs those ways, as you have just descri bed,
does that constitute an exceptional rule of
engagement ?

MR. LOEPPKY: Well, | amnot sure
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what you mean by "rul e of engagenent”.

MR. DAVID: Well, it's a term
that's been used.

MR. LOEPPKY: It may have been
used, and it's not a termthat | would necessarily
use.

| just expected that these were
extraordinary times and we would respond in an
extraordi nary way, in an efficient way, and do so
qui ckly.

MR. DAVI D: Thank you.

The second area, M. Conm ssioner,
as | have alluded to, is with regard to questions
t hat have been supplied to us by the intervenor
groups.

By way of prelimnary remark,
just want to highlight to you that the rel evancy
of these questions, though they may not pertain
directly to M. Arar -- they pertain nmore to
M. ElI Maati and M. Almal ki -- the relevancy that
t he groups have identified is that it's sinply to
establish whether there were investigative
practices or approaches that were adopted previous
to M. Arar's fact line per se; in other words,

whet her the experience of these two nen led to the

StenoTran



© 00 N oo o A~ W N PP

N N NN NN R R R R R R R R R R
O N W N P O © 0 N O O A W N B O

8913

experience of what M. Arar experienced in his
time |ine.

I n other words, M. El Maati and
M. Almal ki, they were cases that were dealt with
by the Canadi an authorities, by American
authorities, by Syrian authorities previous to
M. Arar, and it's just to see if these fact
patterns set a pattern for what happened to
M. Arar.

THE COMM SSI ONER:  Wel |, ask the
guestions and let's see.

How many questions are there?

MR. DAVID: There are eight
guestions, M. Comm ssioner.

The first is: Wre you aware,
M . Loeppky, at the end of 2001 and at the
begi nni ng of 2002, that M. EIl Maati had been
detained in Syria in Novenber 2001 until the time
he was transferred to Egypt in |ate January 20027

Were you aware of that fact?

MR. LOEPPKY: | don't believe so.
Not that | recall.

MR. DAVID: The second question
is: At what time, to your know edge, did the RCMP

become aware of M. El Maati's detention in Syria
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and in Egypt?
--- Pause

MR. LOEPPKY: | believe it would
have been sonetinme in maybe early 2002; but again,
| am not sure.

MR. DAVID: The third question is:
Were you aware that M. EI Maati's fam |y had no
i ndi cation of his whereabouts until several nonths
after he di sappeared, and that he was held
i ncommuni cado in Syria and then in Egypt until
several months later in the summer of 20027

Was that to your know edge?

MR. LOEPPKY: No.

MR. DAVID: The fourth question
is: Were you aware that a person -- and this is
more of a general question now -- that a person
hel d i ncommuni cado in either Syria or Egypt was at
a very high risk of being tortured, especially
during interrogations?

MR. LOEPPKY: Not at that tinme.

MR. DAVID: And so --

MR. LOEPPKY: | have become aware
of that now as a result of the events that have
transpired.

MR. DAVID: The fifth question is:
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Was this a consideration when you di scussed the

i nvestigative approach -- and | quote -- of having
guestions sent to Egypt to be asked during an

i nterrogation?

MR. FOTHERG LL: This I think may
get us into an NSC issue, and | think we have al so
di scussed at length at this stage the process that
precedes the deci sion whether to send questions.

So | think this has already been
fully canvassed in the evidence.

THE COMM SSI ONER: | think so.

And al so, the wi tness had answered
"no" to the previous question and this question
presupposes a "yes" answer.

MR. DAVID: Okay. The next
guestion, M. Loeppky, is: Didthe RCMP ever
consi der sending questions to be asked to M. E
Maati while he was in detention in Syria?

MR. FOTHERGI LL: Agai n,

Comm ssioner, | object because, as | have said
previously, whether questions were considered for
particul ar detainees is subject to NSC.

MR. DAVID: The seventh questi on,
M. Loeppky, is: Are you aware whether at any

time the RCMP or any ot her Canadi an agency
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consi dered sendi ng questions to Syria either
directly or indirectly through anot her Canadi an
official or agency to be asked to M. Al mal ki
whil e he was in Syrian custody?

MR. FOTHERGI LL: Same obj ection,
Conm ssi oner .

MR. DAVID: Okay. Then the final
guestion, M. Loeppky, is: You have obviously
heard the term"war on terrorism' being used by
our U.S. partners -- by the United States, |
should say. Do you understand the concept of
extraordinary rendition to be one of the tools
that is resorted to by the United States in
obtaining information in the context of this war
on terrorisn?

MR. LOEPPKY: It has certainly
come to nmy attention.

MR. DAVID: And in deciding how
you respond to requests for information, or how
you respond to exchanging information with the
United States, is this practice now accounted for
in sharing informati on?

MR. LOEPPKY: As | pointed out to
a question from M Edwardh, there is certainly a

hi gher | evel of awareness, in terns of what
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transpired in the past, and it's a greater
consi deration when information is shared. But
policy has not changed.

MR. DAVID: | have two of nmy own
guestions fromthe evidence in general in
reference to caveats, M. Loeppky.

| would ask you since the Arar
affair, since becomng attuned to the Arar fact
line, you described that there is now a nore
sensitive approach to information-sharing with
ot her countries.

MR. LOEPPKY: Yes. One of the
t hings that has transpired is that advice has gone
out across the organi zation on the inportance of
caveats and the i nmportance of respecting those.

MR. DAVID: Wuld you agree with
me that the Arar affair, and what we have | earned
since, has brought a closer monitoring of the use
of caveats within the RCMP?

MR. LOEPPKY: Yes, | think it has
had a number of effects. That is one of them

MR. DAVID: And as a practice, to
your know edge, does the RCMP still exchange
information, for instance, with a United States

partner, without resort to the use of an explicit
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caveat ?

MR. LOEPPKY: | think that there
are verbal -- well, | know there are verbal
exchanges where there's an inplied caveat in al
cases, as | have nentioned. So not all
i nformation exchanges will necessarily take the
formof a written piece of correspondence, and
that's very understandabl e given the nultitude of
cross-border investigations that go on all the
time.

MR. DAVID: |If it was an exchange
of information that was in a document form is it
now t he practice not to resort to an inplied
caveat concept?

MR. LOEPPKY: Well, | would expect
that it would have caveats on it when it's
exchanged.

MR. DAVID: And this is a fair --
| don't want to say it's a recent practice, but
woul d you say that there is nore rigour in the
resort to explicit caveats for witten docunments
since the Arar affair?

MR. LOEPPKY: Yes. | think
commented that we had gone out with correspondence

across the organi zation on the inportance of
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caveats.

MR. DAVI D: You have also
expl ai ned, M. Loeppky, that in ternms of when a
partner agency di sabuses the information that is
exchanged, that there are not that many recourses
other than to raise the issue with the partner
agency in question and seek clarification and seek
expl anati on why there was a m suse of information
exchanged with explicit caveats or with inplied
caveats.

Woul d you agree with me?

MR. LOEPPKY: That's correct.

MR. DAVID: And nmy question is:
Have you had or to your know edge has an issue of
m suse been raised with a partner agency in the
United States regarding a national security
i nvestigation since the Arar affair?

MR. LOEPPKY: Yes, those
di scussi ons have taken pl ace.

MR. DAVID: And nore specifically
now, does the fact that you raised an issue of
m suse involve a situation where it concerned the
treatment of a Canadi an detai ned overseas in the
context of a national security investigation?

MR. LOEPPKY: It was in relation
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to a specific case, and it spoke to the inportance
of caveats and respecting those.

MR. DAVID: This is in reference
to a situation that is other than M. Arar's?

MR. LOEPPKY: Well, certainly one
of the issues that | have raised with respect to
M. Arar.

MR. DAVID: Wth respect to
M. Arar. But nmy question is: Was there a
simlar situation that you addressed or that to
your know edge was addressed --

MR. LOEPPKY: Has been addressed,
yes.

MR. DAVID: -- that did concern
sonmebody el se than M. Arar?

MR. LOEPPKY: No, it's -- what has
been rai sed and what has been di scussed with
col | eagues, international partners, is the
i mportance of respecting those and the fact that
it's a critical way of doing business.

MR. DAVID: That | understand. My
guestion is seeking your input as to whether you
have know edge that you had to raise the issue of
t he m suse of information that was shared with

anot her country where caveats were clearly
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i ndicated in a specific case.

MR. LOEPPKY: Now | understand.

No, not that | am aware.

MR. DAVID: Okay. And ny | ast
guestion, M. Loeppky, concerns again resort to
i mpl i ed caveats.

You expl ained that in terns of
your sister Anmerican agency, the FBI, you have
certain expectations because you share the sane
police culture, the same way of doing business?

MR. LOEPPKY: Yes.

MR. DAVID: You have al so
expl ai ned, and Ms Edwar dh brought you there, with
regard to the INS, that perhaps your know edge was
not as firm because you sinmply don't have an
experienced track record of dealing with an
organi zation such as INS so you are not exactly
sure how they woul d respond, what their practice
was, in ternms of the concept of inmplied caveats?

MR. LOEPPKY: That's correct.

MR. DAVID: M question now
pertains to the CIA.

You referred in your evidence to
the fact that if it came to dealing with the CIA,

you woul d have the same expectations as you would
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vis-a-vis the FBI in terms of a shared
under st andi ng of the scope and the application of
an inplied caveat?

MR. LOEPPKY: Yes, that is
correct.

MR. DAVID: And so my question now
is to you: In terms of practical experience, |
understand that the point agency in dealing with
the CIA for this country is CSIS, and that the
exception woul d be the RCMP?

MR. LOEPPKY: Yes.

MR. DAVID: And so ny question is:
In the pre-9/11 environment, had you had previous
experience in ternms of resorting to the use of
i mpl i ed caveats in exchanging information with the
Cl A?

MR. LOEPPKY: | believe it would
be Iimted.

MR. DAVID: Thank you. Those are
my questi ons.

THE COMM SSI ONER: Just on t hat
have a question, M. Loeppky.

The use of inmplied caveats, |
don't know if I understood you to say, would they

be used when there was an oral or verbal exchange
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as opposed to an exchange of docunentation?

MR. LOEPPKY: That is correct,
M. Comm ssioner. Any time that there is an
i nformation exchange between police officers,
whet her those police officers are within the sanme
department or within other organizations, or in
fact internationally, it's just an accepted
principle that you do not use that information
beyond t he purpose for which it was given to you.

I n other words, you don't share it
with anybody else. You don't put it to a use for
whi ch the provider of that information may not
have i ntended.

I n other words, if the information
was given to you by another organization as
intelligence and you subsequently wanted to use
that in a document where it would become public,
such as obtaining a search warrant, you woul d be
expected to go back to that organization and say,
"I amgoing to do this. WIIl it comprom se the
source if this is made public?"

Soit's a principle. 1It's an
implied international rule --

THE COMM SSIONER: W thin the | aw

enforcement community?
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MR. LOEPPKY: Yes.

THE COMM SSI ONER: But my question
is this: When you rely upon the inplied
understanding, the inplied caveat, is that limted
to circunstances where there is an oral or verbal
exchange? And was the practice then to rely on
written caveats in cases where there is a
document ary exchange?

MR. LOEPPKY: No. | believe that
even in a witten piece of correspondence if the
caveat is not on the document and it's shared,
think there's still an expectation that you go
back to the provider of that document before you
put it to a use for which it may not have been
i ntended.

THE COMM SSI ONER: | have read the
RCMP policy, which says that you should attach a
written caveat to a document when you are
exchanging it.

MR. LOEPPKY: Yes.

THE COMM SSI ONER: | think they
are just stanped on, aren't they?

MR. LOEPPKY: Yes, they are.

THE COVMM SSI ONER: It woul dn't

take a ot of time to stanp a written caveat?
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MR. LOEPPKY: That's correct.

THE COMM SSI ONER: |Is there any
rationale or logic to why in sonme cases with
written documents, one would attach a witten
caveat and in other cases it wouldn't? And et ne
just finish.

The concern being that if the
practice is inconsistent, it my be sending a
different signal that someti mes when we attach a
written caveat, that's a real caveat. And in
cases where you don't, the person receiving the
message said well, they did the last time and they
are not this time, they are sending us a different
message.

MR. LOEPPKY: There may be cases
where there is witten correspondence sent that in
fact is in furtherance of an investigation and it
woul d be understood that it was appropriate to use
t hat .

If two areas, two units, were
wor ki ng cl osely together, two police departnments,
and some information had been collected in the
support of a crimnal investigation and it was
sent to the other departnment with the expectation

it would formpart of the evidence, then the
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caveat woul d probably not be on there.

But where that information --
where there's any suggestion that it's going to be
used for a purpose other than which it was sent --

THE COMM SSI ONER: \Where it could
be used as evidence. |s that what you are sayi ng?

MR. LOEPPKY: Yes.

THE COMM SSIONER: | mean, if you
are sending a docunent that could be used as
evi dence, then --

MR. LOEPPKY: You woul d expect
that it would have a caveat on it.

THE COVMM SSI ONER:  All right.

Well, that | think conpletes it.

This is the third time that you
have testified. Let me express my appreciation,
the same way | did on the other two occasions.

| do very genuinely appreciate the
time and effort that you have put into giving
evi dence and the contri bution you have made to ny
task. You have given your evidence in a very
strai ghtforward and candid way, and it's hel pful
to me and | very much do appreciate that.

MR. LOEPPKY: Thank you,

M. Conmm ssioner.
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THE COMM SSI ONER: Thank you,
M . Loeppky.
That conpl etes today's
proceedi ngs.
We are going to start at nine
o' clock tomorrow. It's Friday and | am not sure
how |l ong a day it's going to be. But in any
event, obviously the earlier we can finish on
Friday -- although |I think it's expected that it
will be a fairly full day.
s that right, M. David?
MR. DAVI D: Yes.
THE COMM SSI ONER: I n any event,
we will start at nine o'clock.
THE REGI STRAR: Pl ease stand.
--- Whereupon the hearing adjourned at 4:56 p.m,
to resume on Friday, July 29, 2005,
at 9:00 a.m/ L'audience est ajournée a
16 h 56, pour reprendre | e vendredi

29 juillet 2005 a 09 h 00

Lynda Johansson,

C.S R, RP.R

StenoTran
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