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Ottawa, Ontario / Ottawa (Ontario)

--- Upon comencing on Tuesday, 15 Novenmber, 2005
at 1: 00 p.m [/ L'audience débute le mardi 15
novembre 2005 a 13 h 00

THE COMM SSI ONER: We will get
under way.

Wel come to the beginning of the
subm ssions for the policy review. We will be
havi ng these subm ssions over the course of the
next three days after today, four days including
today. There is a published schedule for people
who are making presentations.

Al'l of the presenters have
presented written material, which |I have had an
opportunity of review ng which has been very
hel pful. The written presentations have been made
avail able to different groups and individuals who
are interested in the work of the policy review.

The schedul e indicates the | ength
of the presentations. \What envision taking place
is that the presenter or presenters for a
particul ar group have the opportunity of making an
openi ng statenment. | would like to have the
opportunity of asking questions, either during the

course of that statenent or before the allotted
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time has expired. | think one of the advantages
of this type of process, for me at |east, is the
opportunity to put specific questions, not for the
pur pose of chall engi ng, arguing, or anything of
that sort, but sinply to draw out as nuch as | can
the informati on and the assistance that people are
providing to me. So | will be doing that.

| m ght indicate as well that
there will be, after this week of presentations is
conpl eted, an opportunity for the parties, if they
wi sh, to make responses to anything they heard
during the course of the week. We will be
publishing a notice with respect to this, but
December 19th will be the date by which we wil
want to have all responses in writing. That wll
then complete the participation of the different
interested parties in the policy review.

Wth that, why don't we get under
way .

The first group presenting today
is the Canadian Civil Liberties Association,
M. Borovoy and M. Swan.

Woul d you pl ease go ahead.
SUBM SSI ONS

MR. BOROVQY: Thank you very nuch.
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| shoul d point out that arguing
and chall enging us is quite perm ssible,
M. Conmm ssi oner.

| have at nmy left, Ken swan,
former Chair of our Board and currently still a
Vi ce- Presi dent.

Our earlier brief did not
explicitly address the issue of whether there
shoul d be a super SIRC, if you like, created for
all of the national security activities at the
federal level. Since you have explicitly asked
t he question, our response is yes, there should
be.

We had said earlier that there
ought to be an independent auditing of all the
nati onal security activity. W do think it would
be advant ageous to have a single super SIRC for
all of those activities, RCMP and others at the
federal |evel

You will recall that in our
original brief -- if you don't recall, we do --

said somet hi ng about that the audit agency shoul d

have no deci si on-maki ng power to enforce its view

of the world. Its role essentially should be to

di scl ose, expose and propose, but not to decide.
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In that way, we think that it is
especi ally advantageous for the audit agency to be
generally not involved in operational activities
and operational decisions. That includes the
handl i ng of conpl aints.

Li ke the RCMP, the conpl ai nt
agency interacts nmore or less directly with the
conpl ai nant, in most cases. Like the RCMP, the
conpl ai nt agency makes deci sions that
transparently affect the conpl ai nant and t he RCMP.
The decision could be to inpose discipline or
trigger disciplinary proceedi ngs, or not to inpose
di scipline or trigger disciplinary proceedi ngs.

In the course of doing that, the conpl aint
comm ssi on becomes vul nerable to the perception
and per haps even the suspicion that it is biased.

That is the risk when you make those ki nd of

deci si ons.

To whatever extent an audit agency
gets involved at the conmplaint level, it too could
acquire -- could be commensurately affected, if

you | i ke, by that process in the eyes of the
conmpl ai nant and t he RCMP.
Of course we understand that

havi ng put out reports in the past, that could

StenoTran



© o0 N o o A~ wWw N P

N N N N N N P B PR R R R R R
ag A W N P O O 00 N oo 0o »dM W N - O

taint an exclusively audit body as well, but we

suggest must | ess so, because for the nost part

the situations it will describe in its reports
will not be precisely identified and, in any
event, it will be making observations rather than

maki ng deci sions. That could have quite a
differential effect.

THE COWMM SSI ONER: So you see
separating then, with respect to the RCMP. The
conpl aints function, presumably you are sayi ng,
woul d be stay in the CPC.

MR. BOROVOY: Ri ght.

THE COWMM SSI ONER: | take your
poi nt, you probably suggest it be enhanced with
greater powers than it now has.

But | eaving that to the one side
for the nmoment, then you would separate out the
audit function when it comes to the RCMP' s
nati onal security activities only?

MR. BOROVOY: Well, let me put
this to you: We would say at the very |east -- at
the very | ease the audit body should be able to
audit the RCMP's national security activities.

THE COMM SSI ONER: That i s what

' msaying, as well as the national security
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activities of all of the others federal actors who
are in the national security field.

MR. BOROVOY: That's right.

THE COMM SSI ONER: Do you t hink
t hat somet hing woul d be | ost in separating a
compl ai nts function for an agency |ike the RCW
and the audit function for the same agency?

MR. BOROVOY: Our suggestion is
that a | ot nore would be gained. What we are in
fact suggesting is that public confidence in the
entire security systemis likely to be enhanced by
t he exi stence of an agency perceived as above the
fray that is involved in after-the-fact auditing
and reviewi ng. Indeed, it could also audit and
review the activities of the conplaint comm ssion.

We think there is a real advantage to having that
subject to audit as well.

So that all of this, in our
vi ew, woul d enhance public confidence in our
nati onal security system

THE COWMM SSI ONER: Do you t hink,
M. Borovoy, there would be any difficulty with a
body having that auditing function for, | think
what we have identified as 24 different mnistries

t hat potentially are involved in some way in
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nati onal security activities, having a body that
woul d have expertise to | ook at what are very
different actors, the RCMP being the one that |I am
concerned about primarily, exercising |aw
enforcement police-type powers and then, on the

ot her hand, | ooking at the national security
activities of CSIS and CSE, but of the Departnent
of Transport and all of these different agencies.

s this realistic, that one body
coul d have that breadth of expertise?

MR. BOROVOY: Do you want to try
this, Ken, or shall [I?

MR. SWAN: It's difficult to know
in advance whether that is realistic or not, but
it seems to us to be at |l east the right way to
proceed. A body of that kind could devel op
sub-expertises within its own operation. |ts own
organi zation could include people with the kind of
particular technical expertise required for each
ar ea.

There is a considerabl e advant age
to having a single oversight body that | ooks at
all of the transactions that may be noved si deways
among those agencies, as well as the ones that are

entirely interior to any one particul ar agency.
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As to how to operationalize that
and make it into an operational functioning
organi zation, we can't really say at this point.

It seenms to us that that is the way we shoul d be
recommendi ng that the process proceed.

THE COMM SSI ONER: I n asking these
questions, as | said at the beginning, |I'msinmply
probing. Some of the arguments that would be put
against, if | can call it, the all-enconmpassing
agency -- and let me just scroll through them
One woul d be that it would require sonmebody to
defi ne what national security activities of each
agency or department that are being reviewed woul d
be.

| can tell you, and | think
reading the material you m ght have seen this,

t hat even trying within the RCMP to separate out
what is a national security investigation and what
isn't, so that the jurisdiction of this body would
reach into 24 agencies and one woul d have to, for
each of those, say the jurisdiction is
circunscribed to national security activities and
anal yze thoroughly. The argument that is put
against it is that this body will spend its entire

life triaging cases to determ ne whether or not it
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is a national security activity within the

Department of Transport or -- well, CSIS and CSE
woul d be automatic, | would have thought; but
other than that. It would devote an inordinate

amount of time and resources to the triaging
exerci se.

MR. BOROVQOY: Wbuldn't that also
be anticipated that even if it were not a single
agency, even if you had several agencies, you

still m ght have that problen?

THE COWMM SSI ONER:  Wel |, certainly

if you have an agency, | think, that is going to
go to all 24. Some woul d suggest that the real
need for review, if there is one, for audit type
of review, is more for the agencies that actually
potentially exercise intrusive type powers, that
are collectors of information: the RCMP, CSIS,
CSE, possibly CSA. But that the other 20 -- and
this is generalizing -- what they do is, if
anything, is pass information, perhaps of a
personal nature.

They engage the concern about
civil liberties and intrusive powers in a
different way than the prime actors. So | think

to respond to the point you make, one of the
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concerns would be, yes, you are going to have to
that, not for CSIS and the CSE, but you would for
t he RCMP and CBSA.

That clearly is one of the
chal | enges.

If I can just ask you anot her
guestion, in the CPC s subm ssion to me, they go
on at some | ength about the expertise required to
deal with conmplaints, but I think it would pass
over to audit, the RCMP. And they would make the
case that reviewing the RCMP, a | aw enforcement
officer, involves | ooking at a whol e range of
activities that are unique to the RCMP and require
a knowl edge of the law, the jurisprudence dealing
with police powers, and so on, that are different
t han the standards and policies that would apply
to ot her agenci es.

Do you think that would be a
concern for an all-enconpassi ng agency?

MR. SWAN: | think it's at |east
arguable that it is a |larger concern that there be
a hiving off of expertise into one area w thout
some kind of connection between the agencies that
wor k together in a particular national security

i ssue.
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As |l ong as you have the kind of
interface between CSIS and the RCMP, for exanple,
t hat we have now, there is always a fuzzy area in
between. If you try to nmake the sane kind of
interface between the review agencies, then the
fuzzy area extends to the people who are doing the
reviewing as well. If jurisdiction stops at a
certain point, then the problemof tracing a
particul ar exercise in national security fromsay
CSIS into the RCMP or the other way around becomes
very difficult.

So while I think we agree that you
need a different kind of technical expertise and a
di fferent kind of theoretical approach for
di fferent kinds of agencies, in the |long run,
unl ess there is some way of providing a mechani sm
or structure that can go across those fuzzy |lines
whenever necessary to follow the information or
the concern or the audit trail, then a great deal
is going to be | ost.

THE COWMM SSI ONER: Wbuld it be
correct that the notion that underlies the need
for an overall agency is the fact that national
security investigations and activities are

integrated and i nvolve nmore than one agency?
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Do | understand that you say the
reason we need to address it is because these
activities are integrated and therefore the review
mechani sm the audit mechanism nmust be able to
cope with the integrated activities to adequately
review the full scope of what has been done so
nothing falls between the cracks, so to speak?

MR. BOROVOY: That's the key,
falling between the cracks.

THE COMM SSI ONER: "' m sorry,
don't nmean to talk all this nmuch, but let me just
posit: What | struggle with when | ook at it is
t hat argument, that a review agency that has a
wal | up, we only |l ook at the RCMP, we only | ook at
CSI'S, we only | ook at CSE, that unless there is
some mechani smto address the integration of those
activities, you are going to bump into walls and
fall between the cracks.

MR. BOROVOY: And the same with
public perception of the whole thing and public
confidence in the whole arrangenent.

THE COMM SSI ONER: Go ahead,

M. Swan.
MR. SWAN: There is some danger, |

t hink, as well as to having walls on a horizontal
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scale, there is some danger of having walls on a
vertical scale. When you talk about being able to
di stingui sh between nati onal security operations
and non-national security operations within any
one agency and that being a jurisdictional problem
for the audit agency, that is sonmething we think
shoul d be avoided as well. W think that the
audit agency should not have to stop where it runs
out of a deliberate national security focus for
its inquiries, because at some point a national
security function will devolve into |ocal policing
work within the RCMP, for exanple, or into the
operation of CSIS agents within CSIS itself.

There shouldn't be any particul ar
lower limt to the review agency or the audit
agency's function sinply because you have run out
of the that national security mandate. They
shoul d be entitled, at least, to inquire beyond
t hat .

We would Ii ke to see any
artificial barrier to inquiry by the audit
agency - -

THE COVM SSI ONER: Bot h
hori zontally and vertically.

MR. SWAN: Both horizontally and
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vertically, renoved, or at |east made very rubbery
i ndeed.

THE COWMM SSI ONER: | f one accepts
the notion that there should be this audit type of
function carried out by a review body, a certain
type of -- | think if what you are tal king about
wi t hout - -

MR. SWAN: Super Sl RC.

THE COMM SSI ONER: Yes, without
adopting holus bolus. W are tal king about a SIRC
type of audit, so for the RCMP's national security
activities in the future, we would still have the
conmpl ai nts process, but in addition, presumably
because of the transparency or |ack of
transparency of national security activities, we
woul d have this new audit function that woul d be
carried out.

There has been a suggestion
made -- accepting that there should be that type
of audit function for national security
activities -- that the review bodi es should be
agency-specific, even for the audit function, so
t hat the CPC, for exanple, would do conpl aints and
the audit; SIRC would do for CSIS and the CSE

Comm ssi oner would for CSE. But because of the
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i ntegration problemthat we spoke of, then you
need a mechanismto join the existing review

bodi es, a coordinating commttee to -- where there
is an integration problem to force those review
bodi es or to have themwork in a cooperative way
to deal with integration problens.

Do you have any comment on that
proposal ?

MR. BOROVOY: You are making it
sound |li ke a veritable nightmare, and | suspect
that's probably the answer to it: that the whole
t hing woul d just become an adm nistrative
ni ght mar e.

THE COWMM SSI ONER: And why woul d
you say that? You would have the review body over
t he particul ar agency, and then when a case showed
t hat there had been integrated activities, as
bet ween two or three agencies, then there would be
a coordinating commttee perhaps of the chairs of
t he revi ew bodi es, or whoever, who would then
ensure that the reviews that took place, the
audits that took place, took into consideration
the integrated activity so nothing did slip
bet ween the cracks.

MR. BOROVOY: | confess | have
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never been involved in this kind of audit. |

al ways have to imagine this when | hear about it.
| would think that it's better to

have the investigators be able to foll ow | eads

where they take themrather than to have to worry

about sitting down with the chairs and

coordi nating who is going to do what.

| nvestigators follow ng | eads
where they take them | would think that would
simplify the process.

MR. SWAN: Just to add to that,

t he higher the level at which information is
exchanged, it seens likely the I ess information
that will actually flow.

So if all the information has to
go up in order to go across in a chair's
commttee, then it is more likely to get lost than
it would if it flows across at an operati onal
| evel .

THE COMM SSI ONER: Are there any
ot her ideas that occur to you about dealing with
t he integration problenf?

The reason | ask the question is
to cone back to the point I made earlier, that

some argue that the super agency, as | think it
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has been called in sonme of the subm ssions, that
woul d span a wide range of mnistries will itself
suffer froma lack of practicality, if |I can put
it that way, difficulty in sort of reaching in to
so many pl aces.

s there anything else that occurs
to you, other ways to address the integration
probl enf?

| take it you are not enamoured by
t he suggestion that | think exists in at |east one
or two of the European countries where they have
statutory gateways. It is the type of idea that I
was mentioning. It is mandated by statute for
cooperati on between revi ew bodi es sharing
informati on, and so on.

Does that fall short of the mark
as you see it?

MR. BOROVOY: | would think it
does. | would think that this would be a nore
efficient and effective way of managing it.

| al so acknow edge that this is
com ng froma non-expert in the area of
bureaucracy. It has been ny good fortune, |o
these many years, not to work in a bureaucracy.

| don't |like to show off.
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THE COWMM SSI ONER: You can tel
frommy questions that one thing I'm struggling
with is if one accepts that there is going to be
an audit and accepts there is an integration
problem that as | | ook at the different
proposals, | quickly see yellow lights flashing
t hat say "be careful about creating something that
turns out to be a nightmare”, as you suggest with
t he one proposal that | put forward.

We haven't had a | ot of
experience, in Canada at | east, or any experience
with the solution to this type of dilema. That
is what | amstruggling wth.

MR. BOROVOY: |'musually careful
to say to people when | amtrying to persuade them
to accept my proposals that | acknow edge t hat
there are problens with these proposals, but they
must be conpared, as a former finance m nister
once said, not to the all m ghty, but to the
al ternatives.

THE COWMM SSI ONER: Can | nmove to
anot her area for questioning.

MR. BOROVOY: Sure. We were
prepared to move to sone others as well.

THE COMM SSI ONER: Woul d you
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rather carry on with your presentation?

MR. BOROVOY: |'m easy.

THE COWMM SSI ONER: Why don't you,
t hen.

MR. BOROVOY: There was just a
coupl e of other things we were going to conment
on.

THE COWM SSI ONER:  Sure.

MR. BOROVOQY: Another issue that
keeps raising its head in a | ot of these
consi derations deals with how you handl e the
meshi ng, the interactions of various review
agencies. And alnost invariably the question
comes up: \What about the independence of the
police?

It just occurred to us to try to
deal with this more up front, if you |like, because
it is something that has bothered our organization
for some tinme. And that is the relationship in
this country between the politicians and the
police.

As | understand the | aw and the
practice in Canada, the mnister may i ssue broad
policy directives to the police but nmust not

interfere in day-to-day specific activities. And
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this is done in order to reduce the risks of
politicizing the police.

A perfectly legitimte objective,
but | fear that the price that is paidis in
accountability, mnisterial accountability for
police activity.

| f you could i magi ne a situation
arising when a mnister may find out that the
police have targeted someone that she thinks in
principle should not be targeted or are using
tactics that she thinks are i mproper, unless she
is an in a position to say you don't do that, her
ability to account for what the police are doing
becomes extremely limted.

Some of the hearings of your very
comm ssion | think illustrate this terrifically.
When Mr. Cavalluzzo was questioning M nister
Graham about his experiences as Foreign M nister
and he asked whether it wouldn't have been better
for himto have had nmore informati on about the
Arar case when he sat down to discuss it with
Secretary of State Powell of the United States,
the answer was, "I'm not supposed to. That is
wrong for the mnister to know t hese things." And

Caval luzzo pressed him and he said sonmething to
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t he effect that what | understand, then, is that
if a rookie officer was working on the file, he
could wind up knowi ng more than the m nister knows
when you have to sit down on some kind of |evel
playing field with the U S. Secretary of State.
And again, the answer is that is our doctrine in
this country. To which, | suppose ny nost polite
response is, that strikes me as nuts, how we can
have a set-up |like that.

Il n any event, why should we assume
that all the questionable political notives exi st
in the government? The police are sometimes
accused of this as well, and indeed all the other
prejudices that it is alleged govern their
operations, whether it is racismor homophobi a.

At different times, these are allegations that we
know t hat are made.

So as between the appointed police
and the el ected government, why should it be the
police that have the right to make the | ast
m st ake?

As a result, we think that the
system shoul d be altered so that the m nister is
in a position to | earn what is happening and to

direct, but subject -- because we understand it
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still would be a problem-- subject, first of all,
that it be a requirement that it be put in
writing, and that the aura of putting it in
writing or that rather the obligation to put it in
writing engulfs the relationship in that kind of
aur a.

Here | can envision it -- and
haven't been a fly on the wall, nor have | been
invol ved in any of these relationships. But |
could see if the mnister says something to the
Comm ssi oner and the Comm ssioner says put it in
writing, mnister.

And the second thing that this be
subject to audit also. In our view, this would be
a significantly | ess bad way to order the
rel ati onship.

That is the second subm ssion we
wanted to make.

THE COMM SSI ONER: To come back to
t he exanple that you used at the beginning of your
poi nt, you would say, then, if the m nister wanted
to obtain informati on about a particul ar
situation, an operational situation, he or she
should be entitled to make inquiries?

MR. BOROVOY: And insist on
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replies.

THE COMM SSI ONER: Then the second
step of that is if the mnister wanted to give
directions with respect to an operation or
what ever, then that should be done in writing?

MR. BOROVOY: That's right.

THE COMM SSI ONER: |s what you are
suggesting, M. Borovoy, confined to national
security investigations or is it just a general
principle that should apply to policing across the
boar d?

MR. BOROVQOY: We are choosing
nati onal security. W say at least that. | could
live with it right across the board, because again
it would be subject to the requirenment of having
it inwiting and anenable to an i ndependent
audi t.

THE COWMM SSI ONER: That woul d go
agai nst the current jurisprudence, certainly
guess starting back with Lord Denni ng.

MR. BOROVOY: The beauty of being
a Conmm ssioner is you are in a position to
| egi sl at e.

THE COMM SSI ONER: To recommend

only.
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MR. BOROVOQY: | understand, but
you have an unlimted mandate to fantasize about
| egi sl ati ng.

--- Laughter / Rires

THE COWMM SSI ONER: Okay. Your
next point?

MR. SWAN: Just an additional
point on that, of course | assume you are
referring to the Attorney General from New South
Wal es and Perpetual Trustee. That was a case
about a traffic accident, as | recall. So I don't
really know why we should have all owed a judge
sitting on a traffic accident case to have evol ved
public policy on control of police for all tine.

THE COMM SSI ONER: No, no. | take
your point. It certainly has become, | think as
M. Borovoy points out, a well-entrenched sort of
principle in Canada. But | agree, it doesn't mean
it shouldn't be | ooked at.

MR. BOROVOQY: Another issue that
has not come up, as far as | know in these circles
but we think that there is a real case for it --
and here we are drawi ng on an experience we had as
an organi zation, of attempting -- this deals now

with the courts as another review agency and one
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of the limtations on the ability of the courts to
be hel pful in this area is a self-inposed one and
it deals with the rules of standing.

We had occasion to want to
chal l enge the Constitutionality of the powers
available to CSI'S and we were rul ed out of court.
We wer e denied standing on the grounds of our
evi dence, that there wasn't a sufficient
evidentiary base for our position. W were quite
upfront in acknow edging, in fact we said of
course we don't have adequate evidence. You can't
get it. The whole idea is that these powers are
going to be exercised surreptitiously.

And if the whole scheme of
preventive | aw enforcement does its job, a | ot of
these cases will never get to a courtroom So
there will be no way, as a practical matter, to
chal l enge the constitutionality of these kinds of
powers.

The obvi ous suggestion is a
recommendati on that there be |egislation
effectively directing the courts not to use the
| ack of evidence as a basis to deny standi ng where
what is involved is the surreptitious exercise of

intrusive powers.
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THE COWMM SSI ONER: Just so that
amcl ear, what you are aimng at, then, is in any
situation where the |ack of evidence results from
the inability of the party seeking standing to
obtain the evidence because the information would
be either part of surreptitious exercise of powers
and otherw se protected by national security
concerns but, in any event, would be --

MR. BOROVOY: Or at least in
situations where they are not supposed to have
access to the evidence.

THE COVM SSI ONER: Ri ght. Yes.
under stand. Okay.

| have a few questions. in other
ar eas.

MR. BOROVOY: You go ahead.

THE COWMM SSI ONER: You finish your
shopping list first, or do you want nme to --

MR. BOROVOY: No. We can trade
back and forth on these.

THE COWMM SSI ONER: Let me ask you
about the conpl aints process with respect to the
RCMP, the one that is now in place and just your
comments on a number of features of it.

The conpl ai nts process that is
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t here now contenpl ates that the first
investigati on be done by the Force itself and
there is, as you are aware, the capacity for the
conmpl ai nts body to conduct a foll ow-up

i nvestigation.

Do you have any comment on that,
whet her that is a useful technique, approach or
ot herwi se?

MR. BOROVOY: You bet we do. We
have | ong been critical not only of the RCW
arrangement, but other policing arrangements that
contenpl ate, as the usual practice, for the
investigations to be done by the police
t hemsel ves.

For these purposes | can do little
better than quote an RCMP Sergeant a number of
years ago at the Donald Marshall Inquiry in
Hal i f ax when he was asked why the RCMP pulled its
punches when it reviewed the Sydney, Nova Scoti a
police investigation. Hi s answer was: "police
are like a fraternity, you feel a specia
relationship with one another”, sonmething |ike
that. Well, if that is true when it is one police
force and anot her, how much more true is this

likely to be when it is all in the same police.
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O, if I may argue in the alternative, at the very
least it is going to be perceived that way.

It is so inmportant in these things
t hat there be the right kind of perception
creat ed.

The difficulty is -- or | should
say to me what strikes nme as significant is
t hroughout our society we are moving in the
direction of reducing conflicts of interest. Here
there is a clear conflict of interest, and for
some reason we are clinging toit. Our viewis
that that is not appropriate.

THE COWMM SSI ONER: As you are
aware -- | guess it is not a universally accepted
practice in Canada, but there are a nunber of
revi ew bodi es across Canada that take that
approach, do they not, where the police force does
the initial investigation, not the final
investigation but the initial one?

MR. BOROVQOY: No, no, that's
right. 1'mjust saying, we had occasion to
criticize it in those places as well.

THE COVM SSI ONER: Ri ght .

Anot her issue that is raised in

the further questions that the Conm ssion
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di stri buted was a matter of a special advocate and
t he use in hearings, conplaint hearings or

what ever ot her hearings may be involved in the
revi ew of national security activities, hearings
that are in part held in canmera -- a matter that
have become quite famliar with -- because of

nati onal security concerns, legitimte national
security concerns.

Do you have any comments with
respect to the use of special advocates and the
[imts on it?

| think some people sensibly have
said that it is a good idea but it shouldn't be in
every case, that there should be some sort of
paranmeters around the use of it.

| don't know, has your association
| ooked at this and do you have any suggesti ons.

MR. BOROVQOY: | can't recal
havi ng t hought through limts toit. W are quite
aware of the fact that it m ght still |eave the
situation with a | ess than adequate arrangenent,
but I think it is fair to say it would probably be
| ess i nadequate than any alternative we can
i magi ne that there be public interest,

security-cleared advocates who could not give this
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information to their so-called client.

For these purposes | recall one
coment made by a British court, at |east in one
case, that it found the cross-exam nation
conducted in canmera by the special advocate
particul arly hel pful.

| nmust say another source that has
been particularly helpful is the press conference
t hat Paul Cavalluzzo gave on this very subject.

As | sat and listened to him | became even nore
per suaded t han had been before | heard himsay it,
that he felt his own experience testified to the
value it could have.

THE COMM SSI ONER: Interesting in
t he di scussion about this issue -- it is just an
observation of mne -- the role is often described
as am cus curiae, |eaving aside the fact that it
is not a court. But it strikes me that there
actually is a difference between the role that
am cus plays and the role that a special advocate
m ght pl ay.

| sort of haven't thought it al
t hrough, but --

MR. BOROVOY: | think what is

envi sioned here is that since the impugned person,
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if you like, is the one who is left w thout
effective counsel, that the idea is for this
advocate to be that person's counsel

THE COWMM SSI ONER:  Yes.

MR. BOROVOY: So actually
representing, as best that he can in the
circunstances, that person's interests. |In that
way, that does differ from--

THE COWMM SSI ONER: From an am cus.

MR. BOROVQOY: Sure.

THE COWMM SSI ONER:  Yes.

MR. BOROVOY: Which is a role that
our organi zation often plays. W instruct our
| awyers in these situations: Renmenber, we are not
t here as cheerl eaders for any party.

THE COVM SSI ONER: Ri ght. Yes.

It is an interesting point when
one thinks about it as to actually the |oyalty and
who the client is actually for that advocate.

One of the other issues that is
raised in the further questions is this matter of
access to docunents and access to personnel.

Let's take it for both a conplaints process and an
audit process.

| don't have to ask you whet her
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you are in favour of broad access, but one of the
i ssues --

MR. BOROVOY: | just feel so bad
bei ng so predictable.
--- Laughter / Rires

THE COMM SSI ONER: Surprise me.

One of the issues that arises,

t hough, is the question of privileges. There is
the issue of solicitor-client privilege, issue of
Cabi net privilege, and so on.

Let me just ask you: What
position would you take with respect to access to
privileged docunments?

MR. BOROVOY: | turn to ny
aut hority.

THE COMM SSI ONER:  Okay.

MR. SWAN: We have actually given
this a fair deal of recent thought because of the
guestions that you sent out.

THE COVM SSI ONER: Ri ght .

MR. SWAN: | think we can
appreci ate that there m ght be a role for
solicitor-client privilege -- say for the RCMP if
we are tal king about a conpl aint structure

there -- inrelation to the conplaint itself. In
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ot her words, when the conplaint is founded the
RCMP is entitled to take -- or the particul ar
officer is entitled to take | egal advice and to
have that advice protected by the usual privilege.

THE COWVM SSI ONER: Ri ght .

MR. SWAN: As we understand it,

t he questi on goes beyond that and it is in
circunstances where the Force says that it has
acted on | egal advice given in relation to another
matter --

THE COWMM SSI ONER:  Yes.

MR. SWAN: -- and then it says
t hat docunment is protected by sonme kind of
privilege.

We think that in those
circumstances, if the RCMP had that document in
order to make its decision and to informits
actions, then the conplaints agency first of all,
and certainly the audit agency, has to have the
same access that they had. Any other limtation
woul d | eave them si mply unable to judge the
propriety of what took place. W think there the
claimfor privilege is very different fromwhat it
isinrelation to a particular conpl aint

THE COMM SSI ONER:  Yes.
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MR. SWAN: So our position would
be for at |east solicitor-client privilege, having
acted upon it the Force effectively has waived any
privilege that may have exi sted beforehand.

THE COWMM SSI ONER: So a privil ege
attached, if you will, as part of the events that
are being audited or are subject matter of the
compl aint, then the review body should have
access, should not be restricted by that. But a
privilege that attached with respect to actually
adj udi cating the conplaint itself, a privilege for
an officer -- or indeed | suppose possibly the
Force, I'm not sure about that -- but if they took
| egal advice as to how to conduct themsel ves and
to put forward their position within the course of
t he proceeding itself, then that would be off
limts?

MR. SWAN: At |east in that
proceedi ng, yes

THE COWMM SSI ONER:  Yes. I n that
proceedi ng, yes. | think |I understand.

Anot her privilege that arises is
informer privilege that is sometimes cl ai med t hat
woul d come up in a | aw enforcenment investigation.

| suppose it may be conparable to the privilege

StenoTran



© o0 N o o A~ wWw N P

N N N N N N P B R R R R R R R
ag A W N P O O 00 N oo 0o »dM W N - O

35

that attaches to sources and the security
intelligence world with CSIS. There may be
differences but, in any ,event do you have any
comment with respect to informer privilege.

MR. SWAN: Obviously this is nore
difficult because in some circunstances at |east
it can endanger the |lives or safety of the
informer or the source. But we don't see it so
much as a matter of privilege as a matter of
protection of information. There seens to be no
reason, from our point of view, why if the
identity of the informer or the source is materi al
to the inquiry or the audit that it shouldn't be
avail able on a confidential and protected basis to
the auditors or the conmplaints conm ssion itself.

THE COMM SSIONER: If the identity
is actually relevant. Because in a |lot of cases
the identity won't be rel evant.

MR. SWAN: Obvi ously you woul d
only treat sensitive information |ike that. | use
the words "sensitive informati on" as opposed to
"privileged information", because | think the
privilege really attaches to it when it goes to
court and is discussed in public. 1In private it

is really sensitive information that has to be
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protected, but shouldn't be kept away fromthe
inquiry or fromthe audit body merely on the basis
that it would be privileged somewhere el se.

THE COWVM SSI ONER: Yes. Finally,
what about Cabinet privilege?

MR. SWAN: | guess we wonder why
t he RCMP for exanple would have information that
had Cabi net privilege attached to it.

THE COWM SSI ONER: It woul d be
unli kely, 1 would have thought.

MR. SWAN: But if they did, and if
it was relevant to the inquiry or to the audit,
t hen perhaps on the same basis it ought to be
avai |l abl e.

THE COWMM SSI ONER: Just shifting
gears, one other question that comes to m nd as
t hi nk about various issues is, | harken back to
t he McDonal d Comm ssion and the |lines that were
drawn with respect to national security between
the role of the civilian security agency, as you
wel |, know, and the RCMP and | aw enforcenment
agenci es.

| ' m wonderi ng, when one | ooks at
the principles that Justice McDonald | aid down in

his report, whether or not those principles are as
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true today as they were then, in your view.

Second, assum ng sone of them or
all of them are, what guidance, if any, do those
principles give us with respect to review,
audit -- and dealing with audit.

It has been suggested that if one
bl ends the audit function, the review functi on of
CSI'S and the RCMP, at least in terms of review,
one is then moving back to beginning to blur the
lines between the two types of functions even nore
and nmovi ng back sort of to pre-MDonald days,
starting in that direction.

MR. BOROVOY: For whatever it's

worth -- for whatever it's worth we said to the
McDonal d Comm ssion -- | have to confess to being
that old but | appeared, and so did he -- appeared

bef ore the McDonal d Comm ssi on.
--- Laughter / Rires

MR. BOROVOY: We said it then and
we said it at subsequent reviews: In our view, it
was never appropriate to separate national
security intelligence and | aw enforcement in the
way that was ultimately done.

One of the reasons we said it was

in the interests of maxim zing the protection of
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civil liberties. This doesn't mean, | should
hasten to point out, that it had to be the RCMP,

it mght have been some ot her arrangenment, but our
view was that |aw enforcement and security
intelligence gathering should not be subject to

t hat kind of rigid separation.

We drew a | ot of our sustenance
for this fromthe experience in the United States
Levy was Attorney General -- this was under Ford.
' m not just showi ng off you understand.

--- Laughter / Rires

MR. BOROVOY: One of the argunents
used at that time, they actually nmerged -- as far
as domestic intelligence is concerned of the FBI
t hey merged their donmestic intelligence activity
with their general crimnal investigative body.

It was done so that as much as possible -- their
words -- intelligence, domestic intelligence work
and | aw enforcenment would be done in the sane way.
The whol e i dea being that the discipline of |aw
enforcement and the realization that you may have
to answer for this in court sometime was a rather
sal utary experience.

THE COMM SSI ONER: On the domestic

intelligence function?
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MR. BOROVOY: Yes.

THE COWMM SSI ONER: But didn't they
subsequently, though, within the FBI begin to
buil d, as we have heard, walls between the two
functions so that the one wouldn't become tainted
by the other?

MR. BOROVOY: | understand. |
haven't had occasion to go into it the way we did
at the time of the McDonald Comm ssion, but for
the longest time it was apparently working rather
wel |, and the argunment was that the FBI had turned
t he corner for some time as far as civil liberties
wer e concerned.

THE COWMM SSI ONER: Okay. That's
interesting. That is an interesting background
actually. | didn't realize that had been the
position that your association took back then.

MR. BOROVOY: Yes. Now you see it
is in the realmof showing off for me to say that.
--- Laughter / Rires

MR. SWAN: And 25 years from now
he will say it again.

--- Laughter / Rires
THE COWMM SSI ONER: Let's hope so.
MR. BOROVQY: As they say, from
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your mouth to God's ears.

THE COWMM SSI ONER: Are there any
ot her questions or any subm ssions, other matters
that you would like to address?

MR. BOROVQOY: | think that covers
it all.

| hate to say it, but it m ght
actually be that we have shot our bolt.

THE COMM SSI ONER: M. Swan, do
you agree?

Let me thank you again for both
your written subm ssions and com ng today. |
t hought it was particularly appropriate. As you
realize, there were a couple of presentations
schedul ed earlier today and for reasons they had
to be rescheduled to later in the week. So |
t hought it was appropriate that we |l ead off, M.
Borovoy and M. Swan, with you as it goes back
with a touch of history on this issue.

So | appreciate very nmuch your
t hought s.

MR. BOROVOQY: Thank you. CQur
pl easure.

MR. SWAN: Thank you.

THE COMM SSI ONER: Thank you.
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We m ght as well just carry on, if
peopl e are happy wi thout a break.

M. Scott Burbidge is next.
SUBM SSI ONS

THE COMM SSI ONER: M. Bur bi dge,
you are welcome to stand if you want or see, as
you see fit.

MR. BURBI DGE: Thank you.

THE COWMM SSI ONER: Are you happy
t here?

If I can, just before you begin,
introduce our next presenter to people who may not
know who he is. He is a retired federal official.
He wor ked, | guess, with the Departnment of Justice
and the Solicitor General's department for a
nunmber of years.

| s that correct?

MR. BURBIDGE: Only the Solicitor
Gener al .

THE COWMM SSI ONER: But you were
i nvol ved actively with the RCMP fromthe Solicitor
General's perspective?

MR. BURBI DGE: Very much so, as a
Research Officer and as a Policy Advisor on

policing and | aw enforcement matters.
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THE COMM SSI ONER: The ot her thing
| can just sort of coment to people is anybody
who has been reading the subm ssions that have
come in about this will know that fromthe very
begi nning of the policy review, M. Burbidge has
contacted the Comm ssion and made subm ssions now
on three separate occasions.

| think I am enbarrassing hima
little, but et me finish. | think it is quite
remar kabl e that an individual who is not
associated with a group, who is now retired, has
taken the time to do this. The quality of the
presentations, |I'msure anybody who has read them
will agree, is just excellent.

We at the Comm ssioner are very
i ndebted for your interest and your help.

MR. BURBI DGE: Thank you very
much.

THE COMM SSIONER: I f you are
confortable with followi ng the same format that |
did with the Canadian Civil Liberties Association,
if you have a presentation and then | will have
questions for you.

MR. BURBIDGE: | have a few

general comments, but | also feel a strong sense
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of obligation to be available to respond to all of
the things that | have written, because this is
the first time that you have had a chance to
chal |l enge or explore what | have put in writing.

THE COWMM SSI ONER: Why don't you
start with your general comments and then | wil
expl ore.

MR. BURBIDGE: MW first comment |
guess has to do with the question before this
policy review. It seems to me that the question
has beconme much broader as tinme has gone on.

Because the initial question, as |
understand it, driving the policy review, was the
need for an arni s-length review of RCMP nati onal
security activities, but as the debate has evol ved
it seems to me that the question nowis what to do
about review, including audit and addressing
public complaints for the whol e area of national
security, particularly at the federal |evel which,
as you nmentioned earlier, Comm ssioner, includes
23 different agencies.

My first main point that follows
fromthat is that | think there has been a huge
expansion in the number of issues that are

addressed when you move fromthe narrower
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guestion, if | may characterize it that way, to
t he broader question.

That means, in nmy thinking, that
it is much more difficult to think of one super
agency, however | arge, however well-resourced,
that could conme to grips with all of this
diversity in terms of |egislative mandates,
organi zational cultures, programs and activities
of all of the federal departments concerned and,
within that, the very marked differences that have
evolved -- even if they weren't there prior to
McDonal d -- between what | call the security
intelligence comunity, on the one hand, as
opposed to the | aw enforcement comunity, which
includes the activities by the RCMP and ot her
police and | aw enforcenment, focus on the
prevention, investigation and enforcenment
Vis-a-vis national security offenses, including
terrorist offenses.

So | think there is a huge scope
there for any one agency to address.

There i s another el ement here
whi ch makes it even more difficult, because in ny
vi ew, as you have seen in nmy subm ssions, it is

clear that the provinces and provincially
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aut hori zed police and provincial Attorneys General
are inmportant players in the national security
activities as | have defined them

So all of this |leads me to suggest
t hat at | east at the onset it would seemto be
very, very difficult to come up with an agency or
to descri be a mandate for an agency in terns of
| egi sl ation resourcing structure and so forth that
woul d be able to cover off adequately all of this
di versity whether or not it had the audit function
as well as a public conmplaints function.

So this leads to nmy second maj or
point. This has been at least inmplicit in ny
subm ssions. | think we need, at |least in the
short term an incremental approach to these
guestions, so the question of review and audit.

Second, we need to focus within
each of the two areas before we start buil ding
bri dges across them In other words, | amtrying
to focus on the preventive investigative and
enforcement area and | eaving a side for the noment
t he security intelligence function of identifying
threats to national security. So |I amtalking
essentially about the police and | aw enforcement

community, including not only the RCMP but
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provincially authorized police, as well as other
| aw enf orcement groups such as Revenue Canada,
Customs and I mm gration officials.

So my argunment, or my view, is
t hat we should focus on strengthening the
authority and the capacity of existing review
agencies to address public conplaints arising from
the activities not only of the RCMP but of
provincially authorized police engaged in or
involved in integrated activities in relation to
when the conpl aints arise fromnational security
activities.

So that the same agency handl es
conpl ai nts, whether they have to do with national
security activities of the RCMP or provincially
aut hori zed police, or activities in relation to
ot her crimnal matters.

| think the hypothetical exanple
t hat speaks to this is the first case.

THE COWMM SSI ONER: The one in the
further questions.

MR. BURBIDGE: Yes, in the first
case.

THE COWMM SSI ONER:  Yes, |

remenmber it.
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MR. BURBI DGE: Comm ssioner, | am
just running through these points very briefly,
but feel free to challenge ne.

THE COMM SSI ONER: | am maki ng
notes of questions. Should I let you finish your
presentation and then --

MR. BURBIDGE: | have one nore
comment in relation to that main point.

The ot her reason, in nmy view --
and to me it is a very important one for | ooking
ways and means of strengthening the mandate and
t he capacity of existing review agencies,
including on the one hand the CPC at the federal
| evel for the RCMP and, on the other hand,
provincially authorized public police complaints
aut horities.

The reason for strengthening the
authority of these agencies is that there has
al ways been very strong opposition fromthe police
to the existence and activities of public
conpl aints authorities. That opposition existed
| ong before Septenber 11th and we have seen many
exanpl es of that since September 11th, including
t hose documented in various reports and

presentati ons made by Shirley Heafey, the recently
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retired Head of the CPC.

So in the short term|l am arguing
for an incremental approach that really inmplies
that the response to the policy question is to
enl arge and enhance the role of the CPC so it can
handl e conpl ai nts whether they a rise from
nati onal security activities or other crim nal
matters.

THE COWMM SSI ONER: So you woul d
see that the enhancenent of the CPC would be
across the board, so there would be a uniform
conmpl aint systemfor the RCMP with whatever
enhancenments.

MR. BURBI DGE: That is correct.

THE COMM SSI ONER: There woul d be
not hi ng uni que about the conpl aint systemfor
nati onal security activities, it would be the same
as all of --

MR. BURBI DGE: Precisely. | think
t he hypot hetical case No. 1 could illustrate how
difficult it would be if that were not the case,
because you have one group of investigators
| ayi ng, or contenplating |aying a series of
charges, some of which may be terrorist offenses,

ot hers may not be, and you have the investigative
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activity involving not only RCMP but ot her police
forces involved in these so-called integrated
units as well.

THE COWMM SSI ONER: How woul d you
see the CPC being enhanced? What would you see
woul d be the main things that need to be done to
enhance its conpl aint process?

MR. BURBIDGE: Well, as we are all
aware, the CPC recently went to the Federal Court
seeki ng authorization to access docunments rel ated
to the investigation of conmplaints vis-a-vis
nati onal security activities of the RCMP and the
RCMP had deni ed access to these documents.

So that one inportant area for the
strengthening of the CPCis to ensure that it has
the authority to access all documents and all
i ndi vidual s that are deened rel evant to any
particul ar inquiry.

THE COMM SSI ONER:  Shoul d t hat
i nclude individuals and documents that are outside
t he RCMP?

So that should the CPC, if it is
rel evant, be able to reach out to other governnent
departments, other police forces and to private

citizens, if necessary, with subpoena powers?
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MR. BURBI DGE: Yes, | would
hope that would be the case. But there are
different -- | would like a brief comment on
each area, if | may.

Wth regard to other police
forces, it is my understanding that if the
compl aints refer to provincially authorized police
t hat are, for exanple, involved in an integrated
RCMP-1 ed antiterrorist unit, then the body with
jurisdiction over the conduct of that provincially
aut hori zed police officer or officers is, first of
all, the internal disciplinary procedures of the
police force in question and, second, the
provinci al police conplaints authority for that
officer's native province.

THE COWMM SSI ONER: Accepting that,
the body to deal with conpl aints against the
provincial officer or the discipline of the
provincial officer is the provincial body.

MR. BURBI DGE: Yes.

THE COWMM SSI ONER: Just accepting
that for the purpose of discussion, should,

t hough, the CPC, in pursuing a conplaint against
an RCWP officer, be entitled, if it is relevant,

have subpoena powers to obtain docunments from
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sources outside the RCMP, including, potentially,
provincial police forces?

MR. BURBIDGE: This is beyond ny
expertise by a long shot, Comm ssioner, but |
woul d hope that one way or another the CPC should
have access to any rel evant docunments.

THE COVM SSI ONER: Ri ght .

MR. BURBI DGE: But | could
envi sage a cooperative agreenent between CPC and
provincial public conplaints authorities to,
wher ever appropriate --

THE COMM SSI ONER: To facilitate
t hat .

MR. BURBI DGE: -- share al
relevant information relating to investigations
t hat involve both RCWMP officers and menmbers of

provincially authorized police forces.

THE COMM SSI ONER: Let's come back

to what | call integration problems in a m nute.
Are there other powers or
enhancenments that you think the CPC woul d need,
assum ng the broad access to documents and
personnel you refer to? |s there anything else
t hat you envision the CPC would need in order to

appropriately carry out its conplaint function?
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MR. BURBI DGE: Because we are
dealing with national security or activities of
the RCMP involved in national security, there
m ght be a question fromtime to time of docunents
or activities of CSIS or some other federal agency
with a national security role. One would hope
t hat the CPC woul d be able to have access to those
ki nds of documents as well.

Here again, one would hope that
t here woul d be an ongoi ng working relationship
bet ween t he CPC and SIRC or whatever the
appropriate review authority was on the security
intelligence side.

| shoul d enphasize that I'm
speaki ng here of measures in the short termto
strengthen and affirmthe i nportance of the review
function, whether it is the audit activity or the
addressing of public conplaints in relation to
nati onal security activities.

THE COMM SSI ONER: And | et me ask
you, then, about that. As you are aware, many
proposed that there should be, in addition to a
conmpl aint function, an audit function for national
security activities, the rationale being that

t hese are often carried out in a very
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non-transparent way and conpl aint function m ght
fall short of the mark, so you need an additi onal
audit function.

First of all, do you have any
comment on the need for an audit function; and
secondly, where should it reside?

MR. BURBI DGE: | think the audit
function is very inportant and it is conplementary
to the public conplaint function. As Shirley
Heaf ey has pointed out in her subm ssions, relying
solely on public conmplaints is a very inadequate
way of keeping up with or ensuring the propriety
of the national security activities of the RCMP in
t he national security area.

So I think the audit function is
very inmportant.

Havi ng said that, there are
several caveats for ne.

One is that there are many
di fferent purposes for audits, and | think it's
terribly important here -- and again |'m going
back to my understandi ng of McDonal d here -- that
t he fundamental starting point for the | awful
conduct of the RCMP nust lie in a rigorous

oversight activity by the mnister as envi saged
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under section 5 of the RCMP Act.

As part of this oversight, policy
oversight function of the mnister, which I
believe is still valid, as valid as it was when
the | egislation was written, part of this
oversight activity is the need for the mnister to
verify in an ongoing fashion RCMP conpliance with
M nisterial Directives and any other concerns that
he or she may have with regard to RCMP priorities
or prograns or activities.

So |l think it is important to have
a clearly demarcated or division of |abour between
t he audits performed by the review agency for the
pur pose of ensuring that RCVMP activities fully
respect human rights on the one hand, and audits
conducted with the authority of the mnister to
| ook at a whol e range of issues, including
conpliance with specific Mnisterial Directives
with issues, directives possibly regarding
measures of effectiveness or efficiency or
what ever .

So | think there are two kinds of
audits fromthis point of view.

THE COWMM SSI ONER: And woul d you

see them done by different people?
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MR. BURBI DGE: Very much so. This
rel ates to another issue here, and that is the
question of whether a review authority should have
the authority to provide direction to the RCMP in
this particular case based on findings in relation
to audits or the investigation of public
conpl ai nts.

| think the issue here is the role
of the review authority versus the role of the
m nister. M understanding of McDonald is that it
should be the mnister's role and only the
m ni ster to provide policy direction to the RCMP.

That policy direction can include
directives arising frominvestigations and
findings by the CPC, but it should not be the role
of the CPC to provide policy direction to the
RCMP.

THE COWMM SSI ONER: M. Borovoy
just made essentially the same point, | think. He
t hought it would be a difficulty for maybe the
perception of the independence of that body.

MR. BURBI DGE: Yes.

THE COMM SSI ONER: | noti ced,

M. Burbidge, in one of your written subm ssions

you nmentioned the use of the |Inspector General,
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t he possibility of that to assist.

Woul d that be to assist the
m nister with the mnister's audit function as you
just described it?

MR. BURBI DGE: Yes. W have one
m ni ster responsible for both CSIS and t he RCWP.
So we have to have somewhere in the bureaucracy, a
group of policy advisors and anal ysts whose job it
is to keep track of activities of each agency and
to keep a sharp | ookout for activities which m ght
suggest that one agency is stepping outside its
mandate or infringing on the mandate of the other
agency; and with a responsibility to advise the
m ni ster on any issues or policy issues that are
arising and to enable the mnister to carry out
his responsibility, which in both cases is to
provi de policy direction to the agency.

THE COWMM SSI ONER: So woul d you
see it being the same person or office, the
| nspector General for both CSI'S and t he RCMP?
Certainly the same mnister, reporting to the same
m ni ster?

MR. BURBIDGE: Well, yes, in the
sense that because there is a |link between the

nati onal security activities of CSIS and those of
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the RCMP, it would be valuable to have, as part of
the mnister's oversight mechani sms, one office
with the mandate to keep track of how each agency
is or is not following mnisterial direction in
their national security activities, but also, and
very inmportantly, | ooking at what | would call

boundary i ssues, keeping track of those boundary

I ssues.
THE COMM SSI ONER: As between the
t wo.
MR. BURBI DGE: As between the two.
THE COWMM SSI ONER: The McDonal d
di vi si on.

MR. BURBI DGE: Yes.

THE COWM SSI ONER:  So you woul d
see the I nspector General then would be not an
enforcer, but an inspector, | guess, of the
di vi sion that McDonal d recommended and t hat was
adopt ed.

MR. BURBI DGE: Yes.

THE COWMM SSI ONER: That is
i nteresting.

If I can, I will just keep
questioning. We are sort of building a nodel

here, a nmodel as you reconmended.
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Let's assune for the nonment that
the conpl aints, public conplaints against the RCVMP
are handl ed by an enhanced CPC, that there is the
audit function by CPC dealing with -- you said
intrusion on human rights, but that would include
ot her operational issues as well, not mnisterial
compliance with Mnisterial Directives but there
woul d be an audit function in the CPC.

MR. BURBI DGE: Ri ght .

THE COMM SSI ONER: There woul d be
the mnisterial audit function for conpliance with
m ni sterial policy directives.

Accepting all of that is in place,
t hen one of the concerns that we have heard about
repeatedly is well, in this day and age, despite
what McDonal d said, there are going to be
integrated activities. The RCMP' s nati onal
security activities will be connected certainly to
CSI'S and perhaps ot her agencies. And we will come
toin a mnute the provincial question.

How in the nodel, as you envision
it, would the review body that is responsi ble for
the RCMP deal with the integrated activities?

The concern -- let me just explain

it; I"msure you are aware of it -- is that when
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representatives of CSIS and the RCMP as an exanpl e
wor k together, if the review bodies didn't have an
opportunity of interconnecting and | ooking at the
integrated activities, walls could be built and
things will slip between the cracks.

How woul d you propose that the
i ntegration be addressed?

MR. BURBIDGE: | believe somewhere
in the further questions document there was a
model proposed which | thought speaks to that.

And | can't remenber the question.

As | recall it, each review
agency, SIRC and CPC, would retain their
functions, but there would be a kind of --

THE COWMM SSI ONER: Coordi nati ng
comm ttee.

MR. BURBI DGE: Coordi nating
comm ttee headed by the heads of these various
authorities. Their responsibility would be to
ensure that when there was an investigation
arising fromthe activities of one of these
integrated units, there was a seam ess inquiry
t hat wasn't bl ocked by a wall somewhere between
t he CPC and SI RC.

If | may borrow the term nol ogy, |
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t hink that was referred to as a horizont al
barrier.

THE COWVM SSI ONER: Ri ght .

MR. BURBIDGE: And this is very
i mportant to me, whether it is barriers between
federal agencies or barriers between federal and
provinci al agenci es.

THE COMM SSI ONER: You were here,
| know, when | asked M. Borovoy and M. Swan
about this, but in your experience in dealing with
t hese types of bodies, is it realistic to expect
t hat assum ng we have the CPC on the one hand and
SIRC on the other -- let's use them as an exanpl e.

There has been an integrated
investigation; it is an INSET and they have worked
together. There is a conplaint or it is an audit,
one or the other; | don't think it matters. But
clearly the operation was an integrated operation.

Is it realistic to expect that the
two review bodies then could cooperate to have an
i ntegrated revi ew?

MR. BURBIDGE: It seens to ne that
it would be possible, even through a cabi net
directive or |egislative changes to ensure that

that in fact happened.
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| am not a | awyer, obviously, but
| don't know that there is any insurnmountable
obstacle within the federal sphere to ensuring
t hat kind of |inkage occurs so that no one falls
bet ween the cracks and no menber of that
integrated activity escapes scrutiny sinmply
because they happen to be --

THE COWMM SSI ONER: I n the other
spot.

MR. BURBI DGE: Exactly.

THE COMM SSI ONER: Let's assune
that there is no | egal inpedinent, that one can do
it either, as you say, by |l egislation or cabinet
directive. | guess then it comes down to a matter
of practicality on the ground.

MR. BURBI DGE: Very much so.

THE COMM SSI ONER: It sounds to ne
it is certainly easy to say well, you would expect
the revi ew agencies to cooperate and everybody is
in furtherance of trying to find out what happened
and, if there is a problem to deal with it.

One of the arguments made agai nst
it said you are being naive to think that people
in different silos, in different review bodies,

aren't going to get their el bows up and that while
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it sounds good in theory, it wouldn't happen.

| am not suggesting that is the
case at all. | amjust suggesting that there was
a touch of that in the earlier subm ssion; that it
woul d just not work.

Do you have any sort of experience
with that, the need for that?

MR. BURBIDGE: Not directly with
that, but | have | ots of experience of the need
for that within the police community.

THE COVM SSI ONER: Ri ght .

MR. BURBI DGE: One of the
recurrent phrases | heard frommy police
col |l eagues was let's stop fighting each other and
start fighting organized crime, or whatever the
Crime issue was.

THE COVM SSI ONER: Ri ght .

MR. BURBIDGE: So it is not unique
to review agencies. There are all sorts of ways
of addressing this, perhaps just as there are in
t he policing area.

You can have cross appoi ntnents.
You can have a nenmber of CPC seconded to SIRC to
become nore famliar with the investigative or the

conmpl aints function of SIRC, and vice versa.
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There are many different mechani snms for overcom ng
bureaucratic jurisdictional jeal ousies or
di sput es.

THE COMM SSI ONER: The secondnment
issue is an interesting one because they do that
at the operational |level within the police.

MR. BURBI DGE: That's right.

THE COWMM SSI ONER: So the point
you woul d make is well, if you can integrate
operations, one would hope you could integrate the
revi ew of those integrated operations.

MR. BURBI DGE: Exactly, especially
if you have the heads of these review agencies
al ready constituting a working group or a standing
comm ttee, or whatever, with a mandate to ensure
t hat the appropriate kind of cooperation results.

THE COMM SSI ONER: Woul d you
create a commttee |ike that by statute? Would
t hat make a difference in terms of the stature of
the commttee and how it m ght function?

MR. BURBI DGE: As a non-l|lawyer, |
have a perception that |egislation would give it
more credibility and authority than otherw se, but
it isreally for me a matter of political wll.

| f the government of the day sees
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t hat the protection of human rights is an

i mportant issue and this is a reasonabl e measure
to pronote the protection of human rights in
relation to federal national security activities,
t his kind of coordinating body woul d be
constituted under some authority or other
emanating fromthe governnment.

THE COMM SSIONER: | notice in
your written subm ssion that you endorse the idea
t hat there be a national |egislative framework for
integrated policing. | amnoving nowto the
proposal that is in other subm ssions, as you are
awar e.

MR. BURBI DGE: Yes.

THE COMM SSI ONER: The Associ ation
of Police Chiefs is one for sure.

This | egislative framework woul d
in part be established in order to address
f ederal - provincial concerns and it would be
directed at the operations |evel.

How woul d you see a nati onal
framework |i ke that? How would you see it would
sort of interact or what effect would it have on
the review of the integrated policing activities?

And we are talking on a national |evel.
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s that something that you woul d
envi sion as being part of that national framework?

MR. BURBI DGE: Absolutely. There
should be a review authority with a mandate that
covers off all of the menmbers of any new nati onal
| aw enf orcement body.

THE COWM SSI ONER: Say it again.
| m ght have m ssed it.

MR. BURBIDGE: I|I'msorry. |If we

have a new | egi sl ative framework for integrated

policing --

THE COWMM SSI ONER: Let me just ask
you a coupl e of questions about how that will work
and then we will nove on.

MR. BURBI DGE: Yes.

THE COMM SSI ONER: I f we had that
ki nd of |legislative framework, presumably that
woul d enconpass the RCMP, but then police forces
in the provinces and muni ci pal police forces.

MR. BURBI DGE: That's right.

THE COMM SSI ONER:  So it would
establish the framework for operations, integrated
operations.

MR. BURBI DGE: Yes.

THE COWMM SSI ONER: It woul d apply
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to nore than national security policing; it would
apply to organized crime and ot her policing
activities, presumably.

MR. BURBI DGE: Exactly.

THE COWMM SSI ONER: To back up to
my mandate, we still have, let's assume, the nodel
you and | have been discussing for the monent, the
CPC enhanced with the audit function and so on.

How woul d it fit into this
nati onal integrated policing framework?

MR. BURBI DGE: My argunment is that
ei ther the CPC mandate shoul d be expanded to cover
off this new integrated policing framework for
nati onal security and organized crinme, or there be
a new authority created to exercise the audit and
compl ai nts function for all menmbers of any new
i ntegrated authority.

THE COWMM SSI ONER: Wbuld it be
practical, do you think, that in a model [ike
that -- and you touched on this earlier -- that
t he review body for the RCMP, let's assume for the
moment it is the CPC in your model, that it then
had i ntegrated or cooperative review with
provincial review bodi es when there has been an

i ntegrated operation under the framework?
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Agai n, what strikes me is that one
could say well that sounds |like it makes sense.
If they are integrated officers fromdifferent
police forces, then it should be an integrated
review. | amgoing to all this week keep com ng
back to things that sound |like they make sense on
paper may be unduly naive or unrealistic.

So what | am searching for from
people |like youis -- and | am not suggesting
this -- to say whether it is practical or not.
Are there real problemwas something |ike that?

MR. BURBIDGE: It is a very
difficult issue and federal-provinci al
cooperation, whether it is policing or any other
part of the admnistration of justice, is always a
chal l enge. And as you know, there is a whole
structure of commttees frommnisters down to
policy officers and researchers who work in
ongoi ng fashion on the coordi nation of federal and
provincial efforts.

| think it is achievable. | think
it has to be |ooked at. | think if you | ook at
ot her jurisdictions who have the same issues that
we have with regard to the fragmentation of

informati on-sharing and the fragnmentation of
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effort, investigative effort and so on, in
particularly the U K. and Australia, they have
both identified the need for new structures, new
organi zational structures in order to ensure that
t hese problens are overconme.

On the Canadi an scene there are a
nunmber of exanpl es.

We have -- this is another area,
but it's not totally unrelated. The Wse Persons'
Comm ttee on the need for a single securities
authority for the country. They have sonme advice
on how the | egal aspects of that -- in other
wor ds, federal |legislation with concom tant
provincial |egislation that would allow this new
nati onal authority to take over the functions of
all the different provincial and territorial
authorities. And all of this to be provided with
oversight and direction froma federal -provincial
commttee of mnisters with different |evels
beneath it.

That is a Canadi an exanpl e of what
coul d be done.

We have other issues in policing
because there is the whole issue -- which the CACP

is obviously very concerned about -- about the
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policing outside their province fromwhere they
get their authority and issues of liability, and
so forth.

| think it can be done, and has to
be done, because | don't see any other way around
it. If we are going to give police and | aw
enf orcement agencies greater and greater powers to
investigate threats to our country, whether from
terrorismor organized crime or whatever, | think
we not only have to | ook at strengthened review to
ensure the protection of human rights, we also
have to | ook at the question of what kind of
| egi sl ative and organi zati onal framework is
necessary in order to ensure that police exercise
t hese enhanced powers in a way that is
proportionate, effective, and is conpliant with
the law, including the charter, and so forth.

While this policy reviewis
| ooki ng at the question of the review function,
public complaints and so forth, the other side of
the question is the organization and the
| egislation to facilitate and make possible a
truly national approach to these issues.

That is basically my position.

THE COMM SSI ONER: There is an
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attraction to the thought if you are going to have
a national -- there is attraction obviously to
havi ng i ntegrated policing at a national |evel,
and you if you are going to have a national
framework to deal with the operational side, you
should include as well in that, address the issue
of review because of the concern.

You mentioned early on in your
remar ks, M. Burbidge, that you thought there was
wi sdomto taking an incremental approach, and
t hi nk you were speaking generally to the issues in
my mandat e.

Can you expand upon that a little
bit?

MR. BURBIDGE: Well, the main
reason for suggesting an incremental approach is a
very straightforward reason. And that is that if
we | ook at either the evolution and the history of
SI RC or of the CPC, we can see that these agencies
have acquired a great deal of expertise and
experience over the years in terms of know ng the
area of activity that is their remt and know ng
how to address it and how to address it
effectively, and al so knowi ng what needs to be

done to make their activity and their mandate nore
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effectively execut ed.

| think the main reason for an
incremental approach for me is to ensure that that
expertise and that experience is not | ost.

| guess | was around gover nment
| ong enough to see that exercises in restructuring
and reorgani zation -- and we went through seven or
ei ght of them between 1987 and 1993, not all of
equal scope. But every time there was a
restructuring there was sone | oss of corporate
menmory, there was some | oss of capacity, while at
the same time the responsibilities of the m nister
didn't change and the need to support the m nister
and the deputy mnister and their carrying out of
their responsibilities did not di m nish.

So | think there is areal risk in
creating new structures. There is always a risk.

Personally | don't think the case
has been made that a super agency, as it has been
articulated in the various proposals, could work
because it would be so pervasive, it would have to
deal with so many existing accountability and
review and conpl aint authorities, as | said, the
mandat es and activities of the different

departments involved are so very diverse and
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di sparate that | just don't see how it could work.

Very simply, it is the old saying:
If it is working, don't fix it. Let's build on
what i s working.

THE COMM SSI ONER: The ar gument
for those that propose the super agency -- and |
think as | read the subm ssions, it is somewhat
different as envisioned by different people, but
to just sort of include it as a concept. What
drives the need for a super agency, as | read the
subm ssions -- | will hear fromthem-- is the
need to address the integration of operations
problem the don't |let something fall between the
cracks; that there should be one body that has
sort of a conprehensive view of everything we do
in security intelligence, and so on.

Obviously it is inportant not to
| et anything fall between the cracks when it comes
to review, to have sonebody easily be able to
side-step it. And this brings us back to the
earlier point we discussed.

The question is: Are there other
solutions to the "integration problem' that can
adequately address it?

We have tal ked about the
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possibility of the coordinating agency of the
chairs. We tal ked about that.

Are there any other techni ques --
you tal ked about the possibility of secondments
bet ween revi ew agencies. Are there any other
techni ques or means that you could suggest that
could be inmplenmented to address the integration

probl enf?

MR. BURBI DGE: There are all kinds

of exanples in policing of collaborative efforts

t hat have worked extremely well, where police from

t he RCMP, provincial and municipal police forces
have wor ked together very effectively to achieve
what ever the goals have been, whether it is a G8
summ t or dealing with a notorcycle gang problem
On the other hand, there are so
many di versions, cultural differences,
organi zati onal tensions, jurisdictional
differences within the police community, that
frankly don't think there is any solution to the
i ssue that the CACP has raised, other than a new
| egi sl ative framework which would include the
creation of a new national |aw enforcenment
authority with responsibility for all national

security enforcement and anti terrorismand anti
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organi zed crime activities.

These probl ems have been with us
for so long. For exanple, the Auditor General in
t he March 2004 report docunmented extensively
t he problems of information sharing and
coordi nation of effort in the fight against
terrorismsince September 11t h.

Many of these problens have
exi sted and have been docunented by the Auditor
General, or at |east have been recognized within
t he police comunity, for the past two decades.

The problenms are no different in
nature than what other jurisdictions have |lived
t hrough, the British and the Australian. They
have both decided to create new structures. And
it is not over yet.

In Britain they have 43 police
forces in England and Northern Ireland. | think
very recently, | think it was the Secretary of
State for Home Affairs said we can no | onger
tolerate a situation where there are 43 different
ways that policing is done in this country. And
the UK. is aunified state with only 43 police
agenci es.

THE COMM SSI ONER: Ri ght.
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MR. BURBIDGE: It is a very, very
difficult issue. And | think we should at | east
be | ooking very closely at the reasons why these
ot her jurisdictions have done what they have done,
and al so of course whether the new structures have
resol ved the issues that led to their creation.

THE COWMM SSI ONER: That is very
good. Is there anything else you would |like to
say or anything in closing?

MR. BURBI DGE: No, but | do again
want to thank you for giving me the opportunity to
share my views with you

THE COMM SSI ONER: | am very
appreciative. | felt that was very useful to ne,
good exchanges, and | appreciate again your
participation in the inquiry.

Thank you very much.

MR. BURBI DGE: Thank you,
Comm ssi oner .

THE COMM SSI ONER: We will take a
10-m nute break before the next presentation.

--- Upon recessing at 2:47 p.m /
Suspension a 14 h 47

--- Upon resum ng at 3:00 p.m /
Reprise a 15 h 00
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THE COMM SSI ONER: Next is the
REDRESS Trust, the Association for the Prevention
of Torture, and the World Organi zati on Agai nst
Torture, represented by Ms Carl a Ferstmn.

THE COWMM SSI ONER: Ms Fer st man,
wel come. | understand you came all the way from
Engl and.

MS FERSTMAN: | did. Thank you.

THE COMM SSI ONER: By way of
background, | amtold you formerly practised
crimnal |law in Vancouver and you are now
associ ated with REDRESS Trust in London.

s that right?

MS FERSTMAN: That is correct,
yes.

THE COMM SSI ONER: How | ong have
you been in Engl and?

MS FERSTMAN: About five years.

THE COWMM SSI ONER: Good. Thank
you.

| have received your written
subm ssion and | appreciate very nuch the effort
and thought. | think it is particularly
not ewort hy that your organi zations have taken an

interest in the inquiry. | appreciate that
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interest and the help you have given.

So thank you for com ng today. |If
you would Iike to begin with a presentation, that
woul d be fine.

SUBM SSI ONS

MS FERSTMAN: Thank you very nuch.

It is definitely a pleasure and an
honour to be here. Of course aside fromthe
| ovel y weat her that you are having, everything
el se about being here is just wonderful.

Just perhaps to give a bit of
background and to rem nd the Conm ssion that | am
here not only on behalf of the REDRESS Trust, but
al so on behalf of the Association for the
Prevention of Torture as well as the Wrld
Or gani zati on Against Torture. The three
organi zati ons, as you know, are focused
specifically on issues relating to torture, mainly
prevention, prohibition and reparation for victins
of torture.

So the reason why we are so
interested in this inquiry is for quite obvious
reasons relating to the subject matter, but we do
feel that it is an excellent and inportant

opportunity that the inquiry presents to get
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matters straight with respect to some of the
factual issues as well as their inplications for
policy.

THE COWMM SSI ONER:  Yes.

MS FERSTMAN: What | woul d
propose to do is to set out some very general
i ssues or views that we have with respect to the
process and to follow this by some nmore specific
issues relating to the questions posed in this
policy review.

THE COMM SSI ONER: Ri ght. Okay.

MS FERSTMAN: In this respect, |
think it is inmportant for me to provide a few
caveats. As we are a human rights organization,
whil e we deal very often, all of our
organi zations, with issues involved in policing,
we are not experts in the intricacies of police
systems and, as a result of that, some of the
coments will unfortunately have to be a little
mor e general than we woul d otherwi se |ike, and
perhaps a little bit nore general than perhaps
woul d be useful for the Comm ssion. But | hope
nonet hel ess that our coments will be of use to
t he Comm ssi on.

THE COMM SSI ONER:  No.
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under stand that point. Thank you.

MS FERSTMAN: W th respect to the
Arar case, | think it is inportant to note by way
of background that this case is not unique. Not
only are there other exanples of this situation
with respect to other Canadi an nationals, but this
is part of a practice which goes far beyond the
situation in Canada. There have been many, many
cases docunmented over the past years in the
current "War Against Terrorism'.

But the mpost offensive aspects of
t he practice which has become known as
extraordinary rendition is the fact that there is
absolutely no | egal process associated with the
rendition. As we know, in any case in a regular
context, a deportation or an extradition process
there is always all sorts of guarantees to ensure
proper process, but with this system of
extraordinary rendition those guarantees fully
absent.

The second is that with respect to
the facts and the situation, these persons are not
only being sent to places where they nmay be at
risk to torture, but there is increasing evidence

t hat these people are being sent to places for the
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specific reason that they will actually undergo
interrogation techni ques which would ot herw se not
be possible in home countries. So this we find of
particul ar concern.

The third issue is that of course
t he practice of extraordinary rendition is a
practice which cannot take place without the
acqui escence, collaboration or assistance of third
countries. In this respect, the role of the
Comm ssion in | ooking at this aspect is
particularly wel come.

So while the facts of the Arar
case are not unique, | think it is important to
underscore that the inquiry is very much, very,
very unique. This is the first earnest case that
we know of where there is an investigation into
t he all eged actions of a State as well as its
officials in facilitating, contributing and
supporting the practise of extraordinary
rendition.

So it is therefore of vital
i mportance, given Canada's recognition as one of
the |l eaders in international justice in a variety
of different contexts, this Conm ssion is

extremely relevant in that to further the
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i mportant role that Canada has to play in this
field.

In this respect | think it is also
very inmportant to consider that it is not only the
t hree organi zations internationally that are
interested in what happens here at this
Comm ssion. There is quite, quite wi de interest
in what is happening here. | think that is really
i mportant to bear in m nd.

| f we consider that the United
Nations, in its most recent report of the Human
Ri ghts Comm ttee anal ysi ng Canada's conpliance
with the international covenant on civil and
political rights, made a specific reference to the
inquiry and the inquiry process, as well as the
need for broader level inquiry into other cases in
Canada. But, as well, the Comnm ttee Agai nst
Torture | ooking into Canada's obligations under
t he UN Convention Agai nst Torture nmade sim |l ar
reference to the inquiry during that process.

So | just do think it is quite
i mportant to underscore that the Comm ssion is of
i nternati onal i mportance.

Al so, taking this in m nd, and

gi ven what has conme out of the factual inquiry at
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this point, it would seemthat the inquiry
presents a very inportant noment, an opportunity
to take a firm stance against torture and to
affirmpositively, not only for Canadi ans but
internationally, that what Canada stands for is
acceptance of the prohibition against torture,
which is absolute. That should go without saying.

But also, in terms of prevention
of reoccurrence, to put in place the appropriate
checks and bal ances to ensure that what happened
in this case doesn't happen and cannot reoccur.

So turning to the mandate of the
policy review, certainly it is the Conm ssioner's
mandate -- your mandate with respect to the policy
reviewis to make recommendati ons for an
arm s-length review with respect to the activities
of the RCMP, but having regard to the specific
words of that mandate. | would submt that it is
quite inmportant to | ook at that mandate in |ight
of what has come out of the factual inquiry, and
t hat goes with respect to making recommendati ons
regardi ng arm s-length review beyond the RCMP, if
that is seen as the nmost appropriate place to go.

Wth respect to the review body,

as | said at the beginning, our comments can only
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be mere comments, but in this respect it is

i mportant to underscore that the principal basis
of a review body in undertaking the appropriate
review t hat Canada nmust be seen to be inmpl ementing
and meeting fully its international obligations.
This would include both the right of individuals
to have their allegations considered pronptly,
effectively and inmpartially, on the one hand, but
al so the i ndependent duty of States, of Canada, to
t ake proper cogni zance of events that come to its
attention.

So this would be both a
conpl aint-driven process as well as an audit
function, and we do see that the two fal
hand-i n-hand. One wi thout the other would not
seemto be adequate in the circunstances.

THE COMM SSI ONER: Do you t hink
t hose should be in the same body? 1t should be
the same body that does the conmplaints and the
audi t?

MS FERSTMAN: | deally I would
submt that yes, that would be the best model to
take forward. Part of the reason for that is that
the conplaints will, or should to a certain

extent, drive the audit process and vice versa.
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THE COWMM SSI ONER:  Yes.

MS FERSTMAN: It will sometimes be
t he case that in resolving or investigating a
particul ar conpl ai nt the body undertaking the
investigation will find system c problenms, or they
wi Il consider that there seens to be system c
probl ems which require further analysis. So it
woul d seem that having a very, very close
connection with the conplaint process is necessary
for the audit and vice versa. W would think that
woul d be quite inportant.

Al so, with respect to that | think
it is important to just underscore that the
conpl ai nts process and the audit process serve
separate, different purposes, though interrel ated.
On the one side the conplaints process will mainly
serve a post facto function of remedying
i ndi vi dual situations and al so serve a certain
aspect of deterrence, but | ooking at the audit
function it would go much, much further to issues
of prevention as well as to potentially to | ook at
broader recommendati ons for institutional reform

THE COMM SSI ONER: What standards
do you think a conplaint function and an audit

function -- should they be the same standards of
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whi ch they exam ne conduct against for a

conpl aints and audit function? What standards
woul d you suggest? There is obviously |law. There
is articulated policy. There are questions about
international |aw, obligations under treaties,
tests of reasonabl eness, proportionality.

MS FERSTMAN: | woul d say at the
outset with respect to the mention of
international law that it is the position of our
organi zations that internal |aw nust be
interpreted with a view to international
obligations. So they are part and parcel of the
same t hing.

To further alittle bit on that
poi nt, that one must interpret the internal
national |aw obligations with a viewto what is
the requirement under international law. So there
| would say that there shouldn't be a distinction
of sorts.

Wth respect to what | woul d say
is the jurisdiction or the framework wi th which
t hese bodies should go, it is to ensure -- | think
it would be quite simlar to what a conpl aints
body or an audit function would do in a nornmal

circumst ance. It wouldn't seemto me to be
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somet hi ng which would be necessarily different,
with the added caveats that of course when we are
t al ki ng about national security considerations

t here are special |egal provisions which apply and
certain investigative practices which may be
condoned in those practices in accordance with
domestic |law. Obviously that would need to be
taken into account.

THE COWMM SSI ONER: Yes. Okay.

MS FERSTMAN: As | nmentioned, our
viewis that ideally it would be the same body to
undertake the audits as well as the conpl aints
process given that you would need to create the
best opportunity for synergy between these
functions.

Wth respect to conmplaints in
particular, fromthe perspective of the victim of
this type of a situation, it is -- fromour view,
one of the typical problems is that the victim
will not necessarily know where to go to file a
conplaint, and they will not necessarily know or
need to know the intricacies of the different
organs or bodies that deal with the various
functions with policing.

So, in our view, we have been
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quite supportive in general terms of the
recommendati ons made by other for an integrated
approach to both conplaints and audits, because we
feel it shouldn't be for the conplainant to divine
somehow whi ch body may or may not be responsible
for that.

| f you had an i ntegrated approach,
t hen obvi ously one would be able to avoid that
problem G ven the secrecy in which security
i nvestigations take place, it would seemthat that
woul d be a particularly rel evant consi deration.

Anot her issue with respect to
conmpl ai nts and the need for what we would see as a
need for an integrated approach is that if you
have so many bodi es involved in national security
investigations it would seemrather easy for
conplaints to fall between the cracks. This is
somet hing that has been referred to in many of the
ot her subm ssi ons.

From our perspective, we would see
this as particularly relevant, not only because
factually certain things would fall outside of
i ndi vi dual mandates, but al so because it woul d be
rat her easy, in an environment when there is,

perhaps it can be said, not necessarily that nmuch
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will on behalf of certain bodies to have
conmplaints fully aired, that it would seemin

t hose circunmstances that there would be a tendency
or arisk of a tendency for certain agencies to
pass the buck, one to the other. W were

responsi ble for this, but we were not responsible
for your problem hence it is over there.

So you m ght have a risk of a
victimnot forum shopping, but actually being
forced to go fromagency to agency to agency to
get the situation resolved. Fromthe perspective
of the victim that would seemto be not only
inefficient but unfair. It is not their fault
that matters are diffuse, that has to be sonmething
whi ch shoul d be dealt with by the bodies
t hemsel ves.

THE COWMM SSI ONER: Certainly one
of the issues for anybody that reads the
subm ssions that we have received is a concern to
deal with when there is nore than one agency
involved in an investigation in a conplaint or an
audit, that sonmehow there has to be some
coordi nation or integration of the review. As you
poi nt out, many suggest, or sonme suggest at | east,

t here be one "super agency", others suggest that
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t here are ways of dealing with it that aren't as
dramatic, if | can put it that way, as going to a
super agency.

MS FERSTMAN: Wth respect to the
conpl ai nts process itself, another point to take
into consideration -- it has been raised both in
t he background paper | believe, as well as in sone
of the subm ssions -- is the necessity for the
conpl ai nts process not to be idle.

What | nmean by that is that it
woul d be appropriate for the conplaints process to
actively go into the community to explainits role
and its mandate and to dispel certain reluctance
within different communities which may not feel
t hat they want to come forward for a variety of
di fferent reasons. That in another contexts that
we have worked in is particularly inportant to
encour age conpl ai nts.

The second part of that is that
obviously you will not ever get the number of
conplaints to adequately reflect the nature of all
problems. In that respect, that goes to the
reason why an audit is so necessary. But also
with respect to the conplaints process it would

seemthat it would be quite appropriate to have
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ot her met hods, other than victimgenerated, for
conmpl aints to come before a review body. There
could be an ex officio power of the review body to
| ook at conpl aints, but also in some jurisdictions
it is possible for there to be conplaints that are
brought to the review body by interested civil

soci ety groups, for instance a human rights or
public interest-type conpl aints process

THE COWMM SSI ONER:  Yes.

MS FERSTMAN: Or by ot her
processes such as referral by governnment al
agenci es.

THE COWMM SSI ONER:  Or
self-initiated by the conplaints body itself.

MS FERSTMAN: Yes, exactly.

THE COWMM SSI ONER: Just on your
poi nt about being out to the community and sort of
informng the conmmunity about the accessibility of
the conpl aints process, | recall we had a couple
of roundtables and there was a di scussion at one
roundt abl e where the chair of one conpl ai nts body
descri bed how he had done this, and it was
i mportant, he thought, to go out and to make sure
t he people were aware of it, so it pronoted

accessibility.
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The contrary point that was
suggested at the time, though, is that one has to
be careful that you don't go out drumm ng up
busi ness which lead to frivol ous conpl ai nts.
| amjust wondering if you have had any experience
when t hat has happened as to whether or not there
is a concern about that.

MS FERSTMAN: Certainly the way in
whi ch we have been involved in that is working
with the need to have informati on about general
conpl ai nts about torture available to detainees in
prison contexts.

THE COVM SSI ONER: Ri ght .

MS FERSTMAN: What we have
encouraged in those contexts is for the basic
information to be made avail abl e about who to
conplain to, what the nature of the conplaint is,
and what can be expected fromthe conplaints
process. That is information which may be on a
website for instance, but website information is
not necessarily accessible to the groups who woul d
need to know t he i nformation.

So having that basic information
as well as sone place where they could go to get

further information, for instance if there was a
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body which dealt with the public side of that, so
t hat could be referred to as the place where
persons would go to get nmore information about
this, then that would not necessarily be seen to
be drumm ng up business, it is nmore sinply about
rai si ng awareness about a part of the process

whi ch may well be new and would require some
out r each.

THE COVM SSI ONER: Ri ght .

MS FERSTMAN: I will turn, if |
may, to the issue about powers, the powers of
revi ew bodi es.

In this respect | would suggest
that there are two aspects of that.

First, with respect to power
issue, it is really the power to get the
informati on that seenms to us to be quite a central
issue with respect to the effectiveness of any
revi ew body.

So in | ooking at what would be
appropriate in the context of a review mechani sm
| ooking into national security matters, it would
seemthat it would be appropriate to consider how
best to ensure that that body gets the

information. There may be a variety of different
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ways in which this can be effectuated, but
certainly the power to subpoena documents as well
as persons for giving of evidence may seemto be
an appropriate way in which to do that, together
with access to a judicial remedy for failure for
t hat systemto work effectively.

But also it would seemthat sone
of the concerns that have been raised with respect
to access to information, that perhaps the review
body shoul d not necessarily have access to certain
informati on because of various confidentialities
whi ch may apply, it would seemthat those types of
i ssues could be regul ated in another way through
security clearances of the highest nature or of
the requisite nature. That would be a better
approach.

I n | ooking at the question of
rel ease of information to the public, that is
where perhaps there is nore need to | ook at what
informati on should be rel eased, what information
shoul d be kept fromthe public and why.

But with respect to the review
process itself, it would seemthat would be a
pl ace where the entire effectiveness of the body

woul d be in jeopardy if it didn't have access to
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the informati on on which to base the conpl ai nts.

THE COMM SSI ONER: What about the
guestion of privilege, the three that have been
di scussed, solicitor-client, informer privilege
and Cabi net privilege?

MS FERSTMAN: Certainly |I would
suggest that it would be for the review body to
make the case that the evidence that it is seeking
is of such relevance and probity to the
determ nation of the claimthat it would override,
in those circumstances those privil eges.

Certainly a formulation which could take into
account legal formulation to that effect could be
devel oped to ensure that the rel evant bal ancing is
t here.

But | woul d suggest that if the
information is highly relevant to the
determ nation of the claim that should be of
overriding i nmportance.

THE COWMM SSI ONER:  Yes.

--- Pause

MS FERSTMAN: One of the argunents
t hat we have put forward in our written
subm ssions -- and | believe this was referred to

in the previous oral subm ssions -- is that
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regardl ess of the type of review that is
ultimately determ ned, be that a functional review
or an agency-based review, that if it is an agency
review that the agency should have access to
informati on that goes outside of that agency.

I n considering how t hat woul d
actually work, | would suggest that actually makes
a further argument for why an agency approach is
not necessarily the best solution, because
certainly one could see that if you had an agency
approach then one agency would need to take a | ead
with respect to a particular conplaint.

Because, as | said, you wouldn't
want the victimto have to go to five places to
get five components of the conplaints answered
separately and for themto divine the solution.
One agency would need to take the lead with
respect to a conplaint and there would need to be
a process whereby that woul d be determ ned.

It woul d seem that at the
practical level, it would be very difficult for
one agency to successfully obtain information from
anot her agency if they are on an equal footing.
This is one of the reasons why, in our view, it

woul d be appropriate for there to be a functi onal
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review on the basis of national security
conpl ai nts.

Wth respect to the nature of the
revi ew bodi es and whether or not the concl usion
shoul d be nmere recommendati ons or binding
concl usi ons, we have also indicated in our written
subm ssions that the ability to make binding
orders is quite inmportant to the effectiveness of
a review body. This would seemto differ quite
significantly fromthe current powers of the CPC

THE COWMM SSI ONER: And from
M . Borovoy's subm ssion.

--- Laughter / Rires

MS FERSTMAN: It is suggested that
t here are a number of areas where stronger powers
woul d be needed, and this would include binding
nat ure.

The first is with respect to
subpoena power and information, or evidence
consi derations which | have touched on already.

But the second, with respect to
bi ndi ng conclusions, it is not that the review
body becomes its own investigative armand its own
police force and its own judiciary, it is nore

t hat the concl usions of the review body about the
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i mpropriety of certain conduct should be binding
and the recommendati ons with respect to the
out comes of that impropriety should be binding.

I n other words, that the review --

THE COMM SSI ONER: A di scipline
body in terms of conmplaints of m sconduct?

MS FERSTMAN: The revi ew body may,
for example, say certain disciplinary action nmust
follow or a crimnal conplaint should follow. So
what we mean by binding in this sense is that
there would be an obligation on the body
concerned, if it is the RCMP or some other body,
to actually conduct that disciplinary process but
not necessarily to inpose a disciplinary process.

THE COMM SSI ONER: Not defi ne
m sconduct, just inmplement the process itself.

MS FERSTMAN: Exactly. And
simlarly with a crimnal investigation, there
woul d be an obligation for an investigation to be
| aunched, but the review body woul d not
necessarily -- and it wouldn't seemto be
appropriate for the review body to come to a
concl usion that person X is guilty of crime Y.

THE COVM SSI ONER: Ri ght .

MS FERSTMAN: That would seemto
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overstep the functions. It is nmore a process
whi ch i s binding upon the body. So I just wanted
to make that point.

THE COMM SSI ONER: \What about
conclusions with respect to i nplementing new
policies? Some would say it should just make
recommendations if it perceived there was a
system c policy, there was | ack of training, let's
say, of a particular group of officers; that they
could recommend that there be a new training
program The argument being that if they were
actually to have binding authority, it would begin
to intrude on the perception of independence. It
woul d al most make them part of the organization
t hey were review ng.

MS FERSTMAN: Certainly that
argument has some merit. How we would see the
bi ndi ng nature on the audit side is that there is
an obligation on the body concerned to
appropriately consider, in a very serious way,
wi th processes and they could be seen potentially
to have fettered or abused that consideration.

THE COWMM SSI ONER: But ultimately
it would be for the body, in this case the RCMP,

to deci de whether or not it needed a new training
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progranf

MS FERSTMAN: | woul d suggest that
it is -- 1 don't knowif in respect of training it
woul d necessarily be for the RCMP or sone ot her
body to decide that. It is more for the review
body. |If the review body makes a recommendati on,
t hen there would be an obligation to follow up on
t hat recommendati on.

In some cases it may be law reform
that is needed or institutional reformthat may
have an implication on other parts of government
beyond just the RCMP, even if it relates to RCMP,
| woul d suggest.

Anot her i1issue which has been
raised in the further questions docunment rel ates
to the question of special advocates to represent
victims' interests.

In this respect we found this
i ssue rather inmportant. It is difficult for us to
give a positive recomendation in this respect,
given that we are quite far from knowi ng the
intricacies of how the system works.

It would seemthat it would be
appropriate to consi der whether there is a need

for special advocates in |ight of the availability
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or not of Legal Aid in appropriate cases and to
consi der whether the victims can be adequately
represented by counsel in certain cases.

That should be part of the
deci si on- maki ng process about whether or not a
speci al advocate woul d be needed.

THE COMM SSI ONER: | think the
t hought here is, the issue that is raised is are
t here cases because the conpl ainant, the person
affected, won't be able to participate in all or
part of the hearing because of the security
confidentiality concerns, therefore will be
unr epresent ed?

It is not so much would they have
a Legal Aid | awyer, but could they have somebody
who has the appropriate security clearance who
could attend at the in camera hearing to represent
the interests of that person.

So the question arises should that
happen, in what types of cases and all the
different sort of rules that would surround such
an arrangement. | think that is the issue that
t he question was directed at.

MS FERSTMAN: Thank you for that

clarification, which is quite hel pful.
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| think in that context | would
agree that there would be a need for speci al
advocates in certain cases. | believe that in
some cases in the United Kingdomthey have used
t hat type of approach where the evidence that has
been consi dered has not been able to be made
public to the conmpl ainant. And whilst there are
issues with respect to whether or not the evidence
shoul d have been made public to the conpl ai nants,
the role of the special advocates was quite
i mportant in helping to allay sone of

t hose concerns.

So that, | would suggest, is quite
i mportant.

THE COMM SSIONER: Certainly it is
an issue that comes up. | noticed in one of the
subm ssions -- | can't remember which one it
was -- that somebody said yes, they thought that

in principle it was a good idea but one woul d want
to use it with a certain amunt of discretion;
t hat you wouldn't use it in sort of a rude conduct
case, or something of that sort, was the exanple
t hey gave.

It raises froma professional

standpoint, as well, some issues because you then
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have a counsel appearing and unable to report to
his or her client the informati on or what may have
occurred at the hearing where they were
representing the client.

So it does raise sonme interesting
professional issues. Go ahead.

MS FERSTMAN: W th respect to the
i ssue of jurisdiction, | would perhaps make a few
points in that respect.

As | already mentioned, we would
submt that for a variety of reasons it would be
better to have a functional type agency to deal
with national security issues. But | do think
t hat some of the concerns that were raised in a
number of the papers, including | think it was
Shirley Heafey's paper, are serious concerns that
need to be | ooked at and have not necessarily been
resol ved.

So one woul d need take those
concerns into account.

It woul d seem that one of the
mai n consi derations or the main issues with
respect to those concerns relates to the problem
of defining national security interests. That

woul d seemto be one of the biggest areas.
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If we turn that around, it would
seemthe very fact that you have a difficulty to
define national security interests, and to a
certain extent the overly broad definition of
terrorist offences, which, combined, |leads to this
problem that very fact means that you have so
many different types of agencies |ooking into so
many different types of things, in a way it |eads
to the conclusion that you need a special body to
| ook into that to ensure that mandates are not
over st epped.

So whil st the concerns about
jurisdiction and who will be doing what are
certainly valid, there nust be ways in which to
deal with those concerns.

I f you don't have an overarching
body to deal with national security interests, you
really risk not |looking into the problemw th the
degree of oversight and overview that is required
to deal effectively with the problem

That woul d be our primary
subm ssion in that respect.

It would seemthat a degree of
overlap is obviously going to occur if you have an

overarching body, but you retain the review
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mechani sms of the individual bodies, which you
must .

But there would seemto be a
number of different ways in which to deal with
t hese i ssues, none of which are sufficient, of
course. Perhaps as a general starting point, if
one devel ops cl ear guidelines about the transfer
of cases between agency reviews and the
overarching functional review that require
transfer in certain cases, then you m ght be able
to avoid the situation of forum shopping. You
m ght al so be able to avoid the problem which wl
al so probably occur of victims |odging conplaints
in both places and having two parallel complaints
going on at the same time. So it would seemt hat
if there was some obligation to transfer the case
and finding the appropriate criteria for that,
t hat m ght assist with respect to those
consi derations.

THE COMM SSI ONER: You menti oned
Ms Heafey's subm ssion, and she makes the point
very strongly, in fact | guess the CPC Comm ssi on,
about the special nature of review ng | aw
enforcement activities and makes the point that

really review ng, even in the national security
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investigation, it is basically reviewi ng the use
of | aw enforcenment powers, typical policing
powers.

We have reviewed some of the CPC
files and there is some merit to the point she
makes. She al so goes on to say that there is a
huge amount of expertise, specialized expertise
t hat has been devel oped and that | aw enforcement
is very different fromsecurity intelligence
col l ection, which CSIS does, and that the people
at CPC over the years have devel oped this
expertise, body of know edge.

One of the concerns | have heard
is that is great, we have that and why don't we
buil d upon that? And if we create a new agency we
are going to have to -- it could be a new agency,
sonmebody said, of generalists. That immediately
woul d concern me because |I'm not sure that we want
a new agency of generalists that aren't going to
be able to really do their job.

If the CPC are the experts, there
is some merit to using existing institutions and
expertise.

MS FERSTMAN: | would agree with

that point. | would think the way in which that
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coul d be addressed, while still having the
overarching review, is to | ook at the possibility
of having conmplaints that the overarching review
is dealing with, seconding a nmenber of -- let's
say it is a conmplaint that relates to the RCMP.
Havi ng a member of the CPC attached to the
compl ai nts that the overarching body for the
aspect that relates to RCMP.

So | would see the secondnments
goi ng upwards in that respect as opposed to down
or sideways agency to agency.

THE COMM SSI ONER: You can see the
exi sting review body staying in place so we may
t ake advantage of the existing review body, their
expertise and so on, but somehow a coordi nati on of
t he use of their talents going up through an
overarchi ng body.

MS FERSTMAN: Certainly. But
havi ng the overarchi ng body would seemto be
central to getting that overall picture whil st
using the expertise fromthe rel evant agenci es.

THE COVM SSI ONER: Ri ght .

MS FERSTMAN: There has been quite
a | ot of nmention about integrated policing. |If,

as was nmenti oned, one goes down the road | ooking
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at having an integrated approach, that would fit

seam essly with an overarching review body, and it

woul d seemto match with the trends of policing in
practise, even if some of the relations are
currently informal.

| think I will stop there. Thank
you.

THE COMM SSI ONER: Thank you very
much. That was most hel pful and | appreciate the
time that you and your three organizations have
taken to participate in the inquiry.

Thank you very much, Ms Fer st man.

We are going to rise now and we
are resumng tonorrow at 3 o'clock, the late start
because of nmy schedule. W have three
presentations tomorrow afternoon. So it will from
3:00 until about 6: 30.

So until 3 o'clock tomorrow.

--- Whereupon the hearing adjourned at 3:45 p.m,
to resume on Wednesday, November 16, 2005 at
3:00 p.m / L'audience est ajournée a 15 h 45
pour reprendre |l e mercredi 16 novembre 2005

a 15 h 00
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