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Ottawa, Ontario / Ottawa (Ontari o)

--- Upon comencing on Thursday, April 29, 2004
at 9:58 a.m / L'audience débute |e jeudi
29 avril 2004 a 9 h 58

MR. P. CAVALLUZZO: Good norning,
M. Conmm ssioner.

At the outset | would like to
briefly review with you a road map of what we are
going to be doing today and tomorrow and then
perhaps attenmpt to answer some questions which
have been asked of me fromthe public and fromthe
medi a respecting certain aspects of the inquiry.
My statement in regard to that will be brief.

As far as today and tonorrow are
concerned, we have 23 applications, including
those of M. Arar, the Attorney General of Canada
and the Ontario Provincial Police. These three
applications will be heard initially in the first
hour which has been set for these hearings.

Si xteen applications have been
brought by vari ous organi zations representing a
broad spectrum of interests from across the
country. Apart from M. Arar, there are
applications from four individuals who will be

seeki ng standing and fundi ng.
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Most of the applicants will be
here today and tomorrow maki ng oral subm ssions in

support of their witten application. However,

seven applications will be heard by conference
call, stretching from Vancouver to Berlin. W
will be hearing those conference call subm ssions

this afternoon and tonorrow.

In terms of the procedure that we
have set out for the two days of hearing, three
applications are schedul ed for each hour of
hearing. Each applicant has 15 m nutes in which
to make oral subm ssions supplenmenting their
written subm ssions. |If there are any subm ssions
in opposition to any application, these will be
made at the end of all of the oral subm ssions,
whi ch shoul d be conpl et ed, hopefully, by one
o' clock tomorrow afternoon.

At this time | do not know whet her
anybody will be making subm ssions in opposition
to any application. However, if that opportunity
is exercised, then the party whose application is
bei ng opposed will have the right of rebuttal
after the person making the subm ssions in
opposi tion.

After that, then obviously the

StenoTran
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decision will flow. Hopefully the decision wil

be rendered shortly. You can perhaps indicate to
us at the end of the hearing day tonorrow when you
t hink a deci sion m ght be issued.

Finally, | have been asked a
number of questions concerning the status of our
investigation, the process of the inquiry, when
t he hearings are going to start, how |l ong the
hearings will take. | think at this time | m ght
make a few brief comments attenpting to answer
some of these inquiries.

At this time we are in the m dst
of our investigation. W are in the process of
recei ving and reviewi ng hundreds and, indeed,

t housands of documents which we have received from
t he Governnment of Canada pursuant to our docunent
request.

Our document request is broad and
is now focused on 10 government agenci es and
mnistries. Wth the cooperation of the
government in producing these docunments, the
heari ng shoul d proceed in an expeditious manner.

No doubt this is a conplex and
cumber sonme process, however we are nmeeting with

t he government now to ensure that the documents
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will be produced in the most efficient manner as
possi bl e so as to avoid any del ays.

We intend to comence these
hearings in June. Everyone agrees that the
i nquiry should proceed and be conpl et ed
expeditiously. It is our goal to conduct this

inquiry in a fair, expedi ent but thorough manner.

We will review all of the docunments which are
rel evant and necessary to fulfil our mandate. W
shall | eave no stone unturned in nmeeting our

responsibilities.

Our final objective is to be as
accessi ble as possible to the public. Although we
are dealing with national security concerns, the
government called a public inquiry into the
conduct of Canadian officials. However, the
Attorney General of Canada may request that
certain documents and i nformati on be heard
in camera rather than in public.

Under the Order in Council
appointing you as Conmm ssioner, you are given the
authority to determ ne what will be heard in
public. Under our proposed Rules of Practice, the
burden will be on the Attorney General of Canada

to persuade you that information or documents
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shoul d be heard in camera because its disclosure
m ght endanger national security, national defence
or international relations.

In regard to the procedure or the
process of this inquiry, the challenge of the
inquiry will be to find an appropriate bal ance
bet ween nati onal security concerns, on the one
hand, and public disclosure and accessibility on
t he ot her.

In regard to the substantive
i ssues before this inquiry, the challenge for the
inquiry will be to find the appropriate bal ance
bet ween nati onal security concerns and civil
i berties and human rights, clearly one of the
most i mportant | egal issues facing Canada and all
other |iberal democracies today.

M. Comm ssioner, the first hour
we will be hearing initially fromM. Arar's
counsel, then the Attorney General of Canada and
t hen the Ontario Provincial Police.

| have told counsel that if they
feel nore confortable being seated, they can nake
their subm ssions fromthere or to use the lectern
i f preferable.

Thank you.
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THE COWMM SSI ONER: Thank you,
M . Registrar.

M . Wal dman, good morni ng.
APPLI CATI ON

MR. L. WALDMAN: Good nor ni ng,
M . Comm ssioner.

This is an application by Maher
Arar for standing for Part | of the factual
inquiry into the conduct of Canadian officials
into his detention and deportation to Syri a.

Before I commence further | would
like to introduce ny esteemed co-counsel, Marlys
Edwardh. | am sure she is well-known to the
Comm ssi oner. She has extensive experience in
Comm ssi ons of inquiries.

| can say on a personal note,
many, many years ago she was ny principal when |
articled and | have maintained this relationship
with her. | have the greatest of respect for her
and | amthrilled that she has agreed to enbark
upon this journey with M. Arar and nysel f.

First, I would |like to say that we
intend to rely on our written subm ssions with
respect to the question of standing.

THE COMM SSIONER: | don't know if
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it helps you or not, and certainly feel free to
say what ever you wi sh, but | can tell you you
won't be surprised that M. Arar will be granted

full standing.

MR. L. WALDMAN: | don't think
that surprises me, but I would still like to make
a few --

THE COWMM SSI ONER: No, no, please
go ahead. | don't mean to curtain your remarks.

MR. L. WALDMAN: | hope that
doesn't concern my friends any, prejudgnent.

THE COWM SSI ONER: | am sure they
won't be surprised.

MR. L. WALDMAN: No.

Until September 26, 2002
M. Arar's |life was a typical one for my clientele
in the imm gration area and a great success story
of our multicultural society.

| mm grating as an adol escent to
Canada, he obtained a Bachel ors and Masters degree
and began work in his field as a consultant in
software. He was married and had two chil dren.

Al'l of this was tragically
di srupted when on Septenber 26, 2002, while in

transit through New York on his way back to
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Montreal, where he was going to |l ook into job
possibilities, he was detained by U S. officials.

Twel ve days later, in violation of
international | aw and over his own objections, and
ignoring his right as a Canadian citizen to choose
deportation to Canada, M. Arar was deported to
Syria, another victimof the policy of the U S.
government called rendition, which is publicly
known and acknow edged, a policy of sending
suspects to third countries where they are
subjected to interrogation under torture to try to
extract information.

But this inquiry is about the
conduct of Canadian officials, but it raises grave
guestions which go to the heart of our democratic
val ues.

The Supreme Court of Canada in
Suresh has made it clear that torture and
returni ng persons to torture violates our Charter
and violates international |law, yet M. Arar's
experiences and the public informati on that has
been available to date raises the very grave and
serious question of whether the Canadi an
government, in particular the Canadi an Securities

Services, are involved in contracting out torture
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in violation of Canadi an and i nternational |aw.

Di d Canadi an officials acquiesce
to M. Arar's deportation to Syria? There is
al ready evidence on the public record to suggest
t hat they did.

M. Arar's case also raises the
very difficult issue of racial profiling. All of
t he public evidence to date strongly suggests that
M. Arar fell under suspicion because he was a
young Muslim man who was seen in casual situations
wi th other Muslinms who were also of interest to
the intelligence services.

Most significantly, M. Arar's
case raises another very problematic issue: the
i ssue of the use of confessions obtained under
torture by our intelligence services. The public
record reveal s that the confessi on made by
M. Arar under torture by the Syrian authorities
was obt ai ned by the Canadian intelligence services
and was subsequently | eaked to the media in an
effort to discredit M. Arar.

Use of confessions obtained under
torture should never be countenanced in any
Canadi an process, yet it appears that the

confessions under torture were relied upon and
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were intentionally | eaked by our intelligence
services to the medi a.

M. Comm ssioner, we know this
will be a very difficult and conpl ex public
inquiry. We have every reason to believe that the
Government of Canada is not commtted to an open
public process and will try to keep as much of the
evidence in private as possible. W wish to
assure you that you can count on our support in
ensuring that this is truly a public inquiry.

This inquiry was call ed because
t here was a groundswel | of public outrage over
M. Arar's treatnment. Rarely has there been such
sustai ned public attention to an individual's
fate. Rarely has there been so much unanimty in
t he medi a over the need to conduct a public
inquiry into M. Arar's case.

Justice Cory of the Suprenme Court
of Canada in Westray sets out the inportance of
comm ssions of inquiry at paragraph 60 of the
judgment. | think it is worth noting.

"Comm ssions of inquiry have
a long history in Canada.
This court has al ready noted

the significant role that
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t hey have played in our

country and the diverse

functions that they serve.

As ad hoc bodies, conmm ssions

of inquiry are free of many

of the institutional

i mpedi ments which at times

constrain the operation of

t he various branches of

government. They are created

as needed, although it is an

unfortunate reality that

their establishment is often

pronpted by tragedi es or

grave m scarri ages of

justice."

Clearly M. Arar was the victim of
a grave m scarriage of justice. The public has
demanded answers, and the public is watching very
cl osely.
| agree with what M. Cavalluzzo

said: that this inquiry raises fundamental
guesti ons about values that touch the heart of our
denocratic process. Where are we going to find

t he bal ance bet ween national security and civil
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liberties? Since 9/11 there has not been a real

public debate. The intell
been given increased power
to operate really unabat ed.
| think M.
hi ghli ghts the need for thi

gence services have

and have been all owed

Arar's experience

s public debate, and

the only way there will be a public debate is if

there is an open public debate where most of the

information is made accessi
| f granted

work hard with his counse

ble to the public.
standi ng, M. Arar wil

to assist you in this

most difficult task. We |ook forward to working

with you over the days and

mont hs ahead. W

assure you that we will struggle to assist you in

every way we can, because we acknow edge t he

difficult task that confronts us.

Thank you.

THE COWMM SSI ONER: Thank you very

much, M. Wal dman.

Are either

you or Ms Edwar dh goi ng

to speak to the application for funding now?

MS M EDWARDH: Thank you,

M. Comm ssioner.

As we indicated in our written

materials that were filed with you, M. Arar wants
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very much to participate through the whole of this
process and is, in effect, unable to do so without
a direction for funding fromyou,

M. Comm ssioner.

He obviously is not in a position
to retain one counsel, let alone two, to appear on
a daily basis to assist himin producing docunments
to you through Conm ssion counsel and to be
present to cross-exam ne witnesses. He is
t herefore asking in order to be an effective
partici pant, because he cannot be an effective
partici pant without his counsel and without your
assi stance and an order for funding.

|f you would Iike me to address

any of the specifics of that --

THE COMM SSI ONER: | have read
your material, and it was nost hel pful. Thank you
for that.

What you propose is that both you
and M. Wal dman, each supported by a junior -- and
correct me if I amnot stating it right. You

woul d, to a |l arge extent, operate independently
but there would be some overlap, particularly at
certain portions of the hearing.

My question sinmply is: What

StenoTran
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amount of overlap would there be? Are you able to
indicate to me how many days of the hearing?

MS M EDWARDH: | wi sh we coul d,
M. Comm ssioner. As | understand it, your
Comm ssi on counsel has not yet put out a |ist of
witnesses. So we are not at this point able to

i ndi cate whether there is a grouping or a |list of

witnesses that will allow us to say to you, "M.
Wal dman will do this portion and | will do this
portion."

In the absence of that
organi zation taking place, it is very difficult
for us to say precisely what overl ap.

| can say this. It is not our
intention to overlap unnecessarily at all. W
understand the trust involved in using public
funds in this process and have no interest in
bei ng redundant.

The only time | think that | can
clearly say to you that we will both want to work
wi th Comm ssion counsel is when it comes to the
period of time where M. Arar and his spouse and
others that are part of his direct famly network
are being interviewed and are being put forward as

wi t nesses before you. That may take both of us

StenoTran
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for a period of time.

Beyond that, it is not our goal to
overl ap.

THE COMM SSI ONER: | think that is
fine for my purposes.

MS M EDWARDH: Thank you.

THE COWMM SSI ONER: Thank you bot h.

As M. Cavalluzzo indicated, |
won't make my rulings today with respect to
standi ng or funding, although I have already
i ndi cated what | amgoing to do. | will be nmore
di screet with the rest.

What | propose to do is release a
deci sion, with reasons, sonme tinme next week. |
will deal with all of the applications for
standi ng and funding in a set of reasons, and we
will do that as quickly as possible. It will be
some time next week for sure.

The second application is the
Attorney General of Canada.

Ms Mcl saac.

APPLI CATI ON
MS B. Ml SAAC. Thank you, sir.
| would also take this opportunity

to introduce ny coll eagues, Colin Baxter, as well

StenoTran
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as M. Sinon Fothergill, who is with the
Department of Justice. We will be the Attorney
General's main counsel team should you grant the
Attorney General standing.

We have filed subm ssions as well,
and what | want to do today is take a few nmonents
to sinply summri ze those subm ssi ons.

| also want to clarify that this
particul ar application by me is in respect of
Part | of the hearings only; that is, the fact
finding part of your mandate.

There are really four points that
| think are important and that we have indi cated
in our subm ssions.

First, the Attorney General is the
chief legal officer for the Governnment of Canada
and is the usual |egal representative for the
Federal Crown, including all of its departments
and agencies, in all manner of |egal proceedings.
So the Attorney General would be here in that
representative capacity.

As M. Cavalluzzo pointed out, the
Attorney General has also taken the |ead role on
behal f of the government and the ten departments

and agencies to which the docunment production
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order has been issued in respect of the collection
and production of docunments.

| wish to assure you in that
regard that the Government of Canada is worKking
very closely with M. Cavalluzzo. Clearly, with
t he nunber of documents involved, we are facing a
number of chall enges but | amvery confident that
we will be able to address those chal |l enges.

The Attorney General also holds a
very important role with respect to the issue of
nati onal security. Clearly your terns of
reference do recognize that there may be ti mes
during the course of this hearing where national
security interests arise.

On that point, I would like to
respond to the point that has been made by
M. Wal dman.

The Government of Canada is aware
that this is a public inquiry and clearly is
willing and wi shes to cooperate with you and with
your counsel in order to ensure that as much as
possi bl e of this hearing can be held in public.
We all have to work together to find that
appropri ate bal ance.

However, the Attorney General and
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t he Government of Canada have a concurrent
responsibility, that is to the people of Canada,
with respect to national security issues, and we
will have to be m ndful of that responsibility as
wel | .

Finally, there will be Crown
empl oyees called fromtime to time who may
suitably be represented by nmyself and my counsel
team and the Attorney General expects to play that
role in some of the situations.

So those in summary, sir, are the
reasons why the Attorney General is seeking
standi ng and | can assure you we are not | ooking
for funding, sir.

THE COWMM SSI ONER: Thank you,

Ms Mcl saac.

The third application, then, is on
behal f of the Ontario Provincial Police.

Ms Sterling.

APPLI CATI ON

MS L. STERLING. Thank you. |
woul d i ke to begin by thanking the Comm ssion for
t he opportunity to make oral subm ssions in
support of the standing of the Ontario Provincial

Police at this inquiry.
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| would also like to introduce ny
col | eague Darrell Kloese and we will be joined by
athird lawyer for Ontario, Leslie MIlntosh,
during the course of the hearings.

| would like to break nmy bri ef
subm ssion into two parts. First, why the OPP
have a direct and substantial interest and,
secondly, the manner in which we propose to
partici pate.

Turning then to the first
subm ssion, it is our subm ssion that the OPP has
a direct and substantial interest for three
reasons:

First, the OPP intervenes as an
empl oyer. OPP officers participated in a joint
task force related to national security with the
RCMP that is related to this inquiry. Although
t hey worked with the RCMP, they neverthel ess
remai n account abl e under the Ontario Police
Services Act.

Further, as enployer, the OPP is
seeking standing in the event any of its officers
who were members of this joint task force are
call ed as wi tnesses.

Apart fromthe direct and
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substantial interests the OPP has as an enpl oyer,
t he OPP al so has institutional interests in Part |
of this inquiry. First, the OPP has an interest

in the way these joint police task forces operate.

Pursuant to statute, the RCMP may
make arrangenments with provincial governments to
work with themon matters related to national
security.

The OPP generally supports the
integration of these different branches of
government, federal, provincial and municipal in
bringing together the expertise required to deal
with matters of national security. To the extent
that an integrated task force was involved in
matters related to this inquiry, Ontario has a
di rect and substantial interest in howit
oper at ed.

And then finally, the OPP has an
institutional interest in information sharing
amongst police forces. For the OPP and ot her
police forces, informati on sharing is obviously an
i mportant aspect of policing and, to the extent
t hat that does become an issue in this inquiry,

t he OPP woul d have an interest in ensuring that

there is an appropriate mechani smfor information
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shari ng.

So those are the interests of the
OPP. In terms of how we intend to participate, |
can assure the Comm ssion that the OPP's intention
is neither to prolong the hearing nor to duplicate
any evidence that is already before it. W may
seek to have access to certain material which may
be confidential, but it would relate exclusively
to the joint task force operations and, of course,
we woul d abide by any restrictions placed on the
use of that information and, of course, for the
pur poses only authorized by the Comm ssion.

Equally, the OPP may wi sh to
exam ne wi tnesses whose evidence again is once
broadly related to these joint task forces. At
this stage, it is premature to be nmore specific as
to which witnesses, but we understand your process
contenpl ates a witness statenment and of course we
woul d read those and only participate as
necessary.

Finally, we may wi sh to make
subm ssions at the appropriate time related to the
confidentiality of documents and/ or evidence, but
we will deal with that in due course as the

evidence and the witness |lists come forward.

StenoTran



© 00 N oo o B~ wWw N P

T N T S T T T N T e e e e e e S S S S
gag A W N P O © 0o N oo 0o M W N - O

22

So to conclude, then, the OPP has
a very focused interest, but it is direct and
substantial and therefore a matter for which
st andi ng ought to be granted.

THE COWMM SSI ONER: What | hear you
saying is, then, that OPP's standi ng, based on its
substantial and direct interest, then would be --
woul d the phrase be "limted" -- to those matters
which directly engaged the interests you have
outlined?

MS L. STERLING. That is right.

THE COWMM SSI ONER: I n dealing with
the | ast one, the issue of the in camera hearings
and confidentiality of documents or some evidence,
you will have seen in the draft rules of the
inquiry that we propose a process.

The first step of which is parties
with standing can make subm ssi ons about the
principles that should apply. And then to be
followed by an in camera hearing to | ook at the
specific evidence at which, and I will see the
specific evidence for which confidentiality is
bei ng sought and that could be followed by then a
ruling by me as to whether or not it should be in

camera or in public.
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Woul d you be suggesting that,
insofar as that type of evidence relates to the
OPP, touches on the interests you have outlined,
t hat you should be involved in that in camera
"screening"” hearing, if you will?

MS L. STERLING It is alittle
difficult to say without knowi ng that the exact
par aneters of what the evidence is. But this may
be a matter for which the OPP would definitely
have an interest.

THE COMM SSI ONER:  And | am sure
you t hought of it, but people who participate in
that type of hearing will need, then, to have the
hi gher security clearance because it would be
exam ni ng evidence that --

MS L. STERLING. We have al ready
been fingerprinted.

THE COWMM SS| ONER: - -
potentially --

OCkay.

MS L. STERLI NG. And our pictures
are in and my clients and counsel have sought that
cl earance already and we are just awaiting the
wor d.

THE COMM SSI ONER: Okay t hen,
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t hank you very much, Ms. Sterling.

MS L. STERLING. Thank you.

THE COMM SSI ONER:  Now
M. Caval luzzo, that conmpletes the first bl ock of
t hree applicants. The way the schedul e has been
set up, we have just included a certain number of

each hour. The next two are schedul ed to begin at

11: 00.

MR. P. CAVALLUZZO: That is
correct.

THE COMM SSI ONER: Does it make
sense to -- | don't know if they are here or
not -- carry on or should we break until 11:00 and

t hen stay by the planned schedul e?

MR. P. CAVALLUZZO: | think that
we should stay by the planned schedul e because
people will be com ng in and out- -

THE COMM SSI ONER: Ri ght.

MR. P. CAVALLUZZO:. -- and they
may not be here at the present tine.

THE COMM SSI ONER: Okay.

MR. P. CAVALLUZZO: They just
don't realize how expeditious we are going to be.

THE COWMM SSI ONER: This is a good

t hing, a good sign that on our first day we are
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actually, for a public inquiry, ahead of schedul e,
a goal we will all seek to continue throughout.

Okay. Well, then, we will rise
until 11:00.
--- Upon recessing at 10:30 a.m /

Suspension a 10 h 30
--- Upon resum ng at 10:59 a.m /
Reprise a 10 h 59

THE REGI STRAR: All rise.
Veuill ez vous |l ever. Comm ssioner Dennis O Connor
is now presiding. Le Comm ssaire, Dennis O Connor
prési de cette audience.

THE COMM SSI ONER: This is the
Canadi an Islam c Congress. M. Joseph, good
nor ni ng.

MR. F. JOSEPH: | figure from how
| amfeeling right now | should have gone on a
diet fromthe heat in here. | amgoing to | ose a
f ew pounds obvi ously.

THE COMM SSIONER: It is not too
bad up here.

MR. F. JOSEPH: \Whenever you are
ready, M. Conmm ssi oner.

THE COWM SSI ONER: Go ahead, yes,

pl ease.
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APPLI CATI ON

MR. F. JOSEPH: Thank you very
much.

For the record, M. Comm ssioner,
my name i s Faisal Joseph and | am presently a
partner with Lerners law firmin London.

Thank you sincerely for the
opportunity to nmake oral subm ssions on behal f of
t he Canadi an I slam c Congress for a standi ng at
this inquiry.

Personally, sir, | am wearing
three hats for this organization, the first as a
former federal and provincial Crown attorney;
secondly, as past-president of the Islamc Centre
of Sout hwestern Ontario; and, thirdly, of course,
as national |egal counsel for CICin nmy capacity
here today.

The first 35 years of nmy life
lived in the small town of Truro, Nova Scoti a,
whi ch conmprised of six or seven Muslimfamlies
until | moved to London, Ontario, which boasts the
hi ghest percentage of Muslims in the country;
35,000 strong, or 11 per cent of the city's
popul ation. It gives one a unique perspective in

our Canadi an nposai c.
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London i s one of the many active
chapters of the Canadian Islam c Congress,
possessi ng one of over 25 regional directors

across the count ry.

CIC, sir, is one of the | argest
nati onal, non-profit, independent Islamc
organi zations with absolutely no affiliations

i deol ogically, financially or politically to a
foreign organi zation or country. | think that is
i mportant.

We are conmpri sed of both major
sects of Islam as you know, sir, Suni and Shiite,
in both individuals and organi zations fromthose
sects. We have not been Johnny-come-lately to the
Muslimconmmunity. We have been very successful
and active, sir, for over 10 years now. Our voice
is strong, respected and val ued by all.

By i ndi vidual and organi zati onal
member ship we represent over 60 per cent of
Canada's significant Muslim popul ation. W feel
strongly that as an organi zati on we have a direct
and substantial interest in the subject matter of
this very significant public inquiry.

We al so appreciate, sir, that in

addition to the factual findings that you wil
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make, there will be significant policy reviewto
make recommendati ons for the RCMP and CSI S
activities regarding the Muslimcommunity and
Canadi ans.

We are al so impressed that the

terms of reference will include and ensure that:
"All matters that bear on the
public interest are brought
to the Comm ssion's
attention.”™ (As read)

After 9/11 the CIC was responsible
for bringing Shirley Heafey, the Chair of the
Publ i c Conpl ai nts Comm ssi on, against the RCMP to
London with a significant Muslimpopulation to
deal with what we perceived as racial profiling in
the Muslimconmmunity.

The CIC takes the very strong

position that profiling of crim nal behaviour in
Canada i s necessary, but not racial profiling
whi ch i s what occurred. |In our view, it increases

nati onal security risks, not reducing them

The Muslimcomunity in Canada at
times feels threatened, fearful and angry at what
has been termed as "I sl amphobi a” and the nyths

t hat may be inadvertently perpetrated by even the
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medi a.

| couldn't help nyself, sir -- and
this wasn't in my prepared text -- but on the
pl ane com ng down | ast night, | grabbed a copy of

t he Time Canadi an edition "Islamin Canada", and
the front page and the cover says:

"Is the nation too | enient

t owards extrem st fringe?".

It is articles such as this and
t he photographs that are in that that cause a | ot
of concern for the Muslimcomunity because sone
members of the media -- and, of course, everybody
is affected by what we see and hear -- take
certain positions out of ignorance and perhaps
ot her reasons.

The results of the public meetings
in London, with about 800 Muslins present, with
the Chair of the Conplaints Commttee to the RCMP,
were both significant and hel pful to both the
Muslimcommunity and the RCMP, sir. They
benefited.

The CI C has al ways been a | eader
in this regard and is the only national Muslim
organi zation that has conducted an intensive

five-year study with enpirical data on
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anti-lslamc bias in the media, i.e. |Islamphobia,
whi ch has been nationally recogni zed by
journalists and academ cs.

Cl C hopes to have the opportunity,
sir, to use that expertise to link Islamphobia
into the realmof the racial profiling that we
feel is occurring by | aw enforcement in Canada
whet her purposely or inadvertently.

I n London, sir, at that nmeeting we
found that there were dozens of cases reported
with i nappropriate conduct allegations with the
RCMP and CSIS. There appears to be no appropriate
screeni ng process of |aw enforcenment in the Muslim
community and this has caused undue hardshi ps,
fear and at times menbers of the Muslimcommunity
feel intimdated.

The standard |ist of questions
fromthe RCMP and CSIS that | have seen,
regretfully, are lacking in the cultural and
religious sensitivities of Muslinms and, in sone
cases, is offensive and perceived to be
threatening at times by menbers of our community.

Law enforcenment | ack the education
on these issues and the CI C has been i nstrument al

in providing that since September 12, 2001 to all
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| aw enf orcement agencies in this country. W want
to work with them not against them and we hope
t hey want the same.

We have an expertise in these
matters in addition to expertise of |aw
enforcement impact post-9/11 on all Muslinms. W
have Muslim experts with over 25 years' experience
in social work and fam |y therapy that have needed
to use those skills, unfortunately, to deal with
the aftermath of the racial profiling within the
Muslim community by | aw enforcement.

The goal s of the Canadian Islamc
Congress are many, but can be sumrmed up in four
points to give you a feel for this organization
versus ot her organizations, sir.

One goal is the successful
integration of the Muslimcommunity into the
| arger community.

Secondly, educating the public,

di spelling nyths and buil ding bridges of
understanding in addition to providing interface
forms of social reforms, including everything from
child poverty issues to security issues.

Thirdly, political and soci al

participation by the Muslimcommunity which is
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somewhere in the range of 600,000 to 700,000 in
Canada.

Fourthly, comunity devel opnent to
assi st other Muslimorganizations to prosper in
this fantastic Canadi an nmpsai c.

If I could add one other -- and it
is not in importance because it is certainly | ast
but not least -- to protect civil liberties and
ot her legal rights fromhuman rights problens with
respect to the workplace and various other things,
but particularly, since the |ast two and a half
years, with respect to the new | egislation, et
cetera.

M. Comm ssioner, we have worked
hard with CSIS, with the RCMP, educators,
uni versities. W have prepared important policy
and position papers that our governnment relies on
in everything from Canada's role in working with
ot her Muslimcountries, in addition to the
i mportant analysis of the unprecedented
| egi slation such as Bill C-36, Bill C-16, Bill C-7
and C-2.

We have an excel |l ent relationship,
sir, with the O C, which is the Organi zati on of

| slam ¢ Countries which consists of 22 countries
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with [arge Muslimcomunities.

We provide and facilitate student
cul tural exchanges, trade m ssions, work to
support, "denocracy" building in Muslimcountries,
and Canada's role in curing that democratic
deficit.

Even the Russi an gover nment,
recently within the | ast few weeks, has requested
val uabl e input fromthe CIC for the M ddl e Eastern
Studies Institute.

Every year we provide an
opportunity, through dinners, et cetera, for
i nterchange of information for all MPs,
ambassadors, senators, to work towards inproving
relations within Canada and the Muslimworld as
well as the Canadian Muslimcommunity.

Sir, the Canadi an Islam c Congress
can provide necessary information and insight in
raci al profiling, how Arab and/or Muslim
stereotypes contribute to what we termas the nmyth
perceptions that are out there that have
contributed to a climate of fear for both | aw
enforcement as well as the Muslimcommunity. The
results by some have contributed to the escal ation

of hate crimes in this country, which is
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unacceptabl e for any group.

Sir, in closing, | wanted to say
t hat you have authority to share standing -- |
have | ooked at the terns of reference very
closely -- with other Muslim organi zati ons and
t hat may be appropriate for some, but the CIC
feels that we offer nore than enough expertise to
have our voice heard i ndependently on our own.
Our voice offers a unique perspective fromour
wor k and experience over the last 10 years.

We are nore than prepared to work
with all other groups and, in fact, have worked
with the groups that are applying for standing
t oday, but sonme of us do have different
constituencies and these are good organi zati ons,
but they have a different perspective and several
of the Muslim organizations have a different and
uni que perspective fromthose of the CIC that you
may be able to benefit from

| amthinking in particular, for
exanple -- and my friends will probably speak to
it later, the National Council on Canadi an- Arab
Rel ations. That is an organi zation and they have
counsel here, | amsure, that can speak better to

it than us, but that is not just a Muslim
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organi zation. That is an Arab organization that
enconpasses both Christians and Muslins and they
deal with different issues than we do: The nore
international foreign policy issues and vari ous
ot her things that they can contribute to.

W th our organization, we are
di stinctly Canadian. This is an organization that
has made a val uabl e contribution that has been
appreci ated by all, and | guess at this point I
would i ke to make a few comments with respect to
the fundi ng side of it.

THE COWMM SSI ONER: Before you do
that, M. Joseph, do | correctly hear you to say
then that the interest that brings you to the
inquiry, and the connection, if you will, between
your group and what we are concerned in the
factual inquiry, relates to the issue of racial
profiling and stereotyping of Arab and Muslim
peopl e?

MR. F. JOSEPH: Correct.

THE COMM SSI ONER: Don't let me
put words in your nouth, but insofar then as the
evidence in the factual inquiry would relate to
i ssues of that sort, you would say that engages

your organization's interests.
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MR. F. JOSEPH. And in particular
with that because the situation with,
unfortunately, Maher Arar, the situation, and our
experience has been is we have menbers of our
community throughout the country fromcoast to
coast that have gone through that contact with | aw
enforcement and we have actually sat through the
interrogation process, the questioning process,
and many of the things that have happened to ot her
members of the Muslimcommunity may not have
happened to M. Arar, and we want to make sure
t hat those things get out.

For exanmple --

THE COMM SSI ONER: This is an
inquiry into what happened to M. Arar.

MR. F. JOSEPH: Absolutely. And I
am just indicating that I think fromthat
perspective we have both an interest fromthe
factual side as well as with respect to the
mechani sms for review.

THE COWMM SSI ONER: The policy
revi ew si de, yes.

MR. F. JOSEPH: Absolutely.

THE COWMM SSI ONER: My questi on

here was just relating to the factual side, the
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one | ooking at what happened to M. Arar.

You have touched on the point
about the other groups that have applied for
standi ng that are either representing Muslinms or
| slam ¢ people or that are representing Arabs, and
you have made the point that you think your group
brings a uni que perspective.

Let me put it to you this way. As
| read the material, | could see that each of the
groups represents, as you say, different
constituencies and brings a different perspective,
per haps focus, and perhaps a different enmphasis,
if you will, in some situations. That is as I
have perceived it.

What struck nme was that by and
| arge, insofar as their approach to the inquiry is
concerned, there seenmed to be a good deal of
uniformty as to what they were interested in in
the inquiry.

As you point out, they are
interested in the issue of racial profiling and
stereotyping of Arab or Muslim people; that they
all are interested in that. Generally speaking, |
think they all either have supported M. Arar and

his evidence but are in any event supportive of
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M. Arar's position and expressed concern about
what happened to him

My question to you is: Accepting
the difference in the backgrounds and the reasons
for the organi zations, the different
constituencies, | have to view this issue of
standi ng through the lens of the inquiry and as to
what contribution and assi stance the groups woul d
provide to me. | amsure they are all genuine and
woul d be hel pful.

| don't want to unnecessarily
duplicate things because it beconmes time consum ng
and expensi ve.

|s there anything in terns of the
i ssues raised by the inquiry that sets your group
apart fromthe other five to fall in the general
category just nmentioned?

MR. F. JOSEPH: Fair enough. |
want you to know that | think in good faith many
of the Muslim organizations or the Arab
organi zations that are here today have had some
communi cation dealing with the issue. | think I
can speak on behalf of all of us when |I say that
nobody fromthese organi zati ons has any interest

in duplicating, overlapping, et cetera.
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What | do want to tell you, for
exanple, is we tal ked about the Arab and the
Musl i m when we take the National Council on Arab
Rel ati ons versus the Canadian Islam c Congress.
Muslinms are not just Arabs. There are probably 60
or 70 different cultural backgrounds. The
Nat i onal Council on Arab Rel ations deals with
Arabs, so there is a whole constituency that is
left out.

The three things that | would say
t hat our organization is in a better position than
per haps ot her organi zations is, for exanmple, we
are the only national organization that has done
the intensive studies with respect to the raci al
profiling: a five-year study that has gone
t hrough, that has been recogni zed nationally and
deals with those issues. It wasn't just done
after Septenber 11th. This was something that was
done before and conti nued after.

There i s nobody that has had those
resources to be able to pull together.

Second, we have wor ked very hard
on the impact that all of this has had on the
Muslim conmmunity of Canada, numbering roughly

650, 000 people. We have dealt with the soci al
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aspects of it fromthe social workers and those
peopl e that we have been dealing with, and we have
evidence to give in respect of the raci al
profiling, on the effect of the inpact of racial
profiling on Muslinms after 9/11. There are other
organi zations that don't have that information at
their fingertips.

Finally, I think we are in a
position to offer expert evidence because of the
wor k that we have done. | think that whatever
organi zations get standing, whether it is done
i ndividually or sharing, | think it is very
i mportant that we have an opportunity to be heard.

THE COMM SSI ONER:  You are
referring to on racial profiling?

MR. F. JOSEPH: Yes, on racial
profiling, nunmber one.

Number two, on the impact on the
Muslimcommunity of the racial profiling, not just
the racial profiling which is a fact finding that
has to be in the first part but the inmpact it has
had on the comunity fromthe aspect of health
prof essi onals, et cetera, and the Muslim
comunity --

THE COVMM SSI ONER: Rel ative to the
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policy review.

MR. F. JOSEPH: Yes. But of
course one is linked to the other, because you
can't do it in isolation.

Let me say this as well. This is
public nonies and we are consci ous of that with
respect to any funding i ssues with these
organi zati ons.

We have a cl ose enough
relationship that once we have the witness I|ist,
there will not be a need for six organizations to
have their counsel cross-exam ne on the same
i ssues.

| amtelling you that after
speaking to these organi zati ons we are not going
to do that. |If we do get separate standing for
some of these organi zations, and maybe a few you
are going to put under an unbrella, we are going
to make sure that we don't have duplication of it.
But we have to make sure, because these
organi zations have a conpletely different
perspecti ve.

The National Council on Arab
Rel ati ons and vari ous ot her ones do not have the

expertise and do not have the information; the
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same with respect to their foreign policy work, et
cetera, that they will talk about, CIC doesn't
have.

| am asking for a little | eap of
faith, knowi ng how i mportant this is and the
comunity that is involved, that we be granted the
standing individually. W will do our utnost to
make sure -- and | should say as well if | can,
sir, that the federal government, if they have
four | awyers or whatever, | amhere in nmy capacity
to ask for funding on behalf of CIC for one
counsel. There will be three counsel on the
matter. The other two counsel will be absorbed
t hrough the associ ati ons and organi zati ons. We
will not be asking for that. W are asking for
one, and we think that is prudent that we are
willing to show good faith, that we are willing to
bear sonme of the cost to the Canadi an taxpayer.

This is inportant enough that we
need a little bit of help in it, because these
issues are critical to the future of this country.

Finally, you are very famliar
with the maxi mand | need not rem nd you that in
this case, particularly with the Muslimconmmunity

and the | arge contingency in Canada, we want to
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make sure that justice is not only done but seen
to be done; that we have a voice that is
effective.

Thank you, sir.

THE COWMM SSI ONER: Thank you very
much, M. Joseph.

Next is the National Council of
Canada- Arab Rel ati ons.

Ms Henei n, good norning.
APPLI CATI ON

MS M HENEIN: Good morning.

| appear for the National Counci
on Canada- Arab Rel ations, and with nme today is
M. Hussein Amery, who is the President of the
Counci | .

| would |ike to address ny
subm ssions hopefully squarely to the concerns
that you raised with my friend just moments ago.
| would like to talk briefly about the experience
t hat the National Council has that would be of
assistance to this inquiry in advancing the issues
that you will be considering; our interest, which
is obvious. As well, | would Iike to make some
subm ssions as to why it is inportant that a mere

coalition of Arab groups that nmay be perceived to
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have simlar interests is not created. | wil

have sone very specific subm ssions to nake about
t hat and why we are distinct but why as well, as a
matter of public interest, this is the type of
inquiry that the diverse group that conposes Arab
Canadi ans is given a very strong and conprehensi ve
voice so that you can come to the conclusions and
have the information fully fromthe Arab
community.

Let me begin by the first
conmponent, if | may, and deal briefly with our
experience.

This is an organi zation that
comenced its being in 1985. It is a national
organi zation. It has been extensively involved in
a very particular area, and that area is involved
in international relations, particularly between
Canada and ot her Arab governnents.

The organi zati on pronotes
knowl edge and fairness with respect to Canada- Arab
relations, and unli ke every single other Arab
organi zation this is an organi zation that has been
dedi cating to reaching across borders and actually
bei ng involved on a political |evel and gover nment

| evel and | egal level in ternms of bridging the

StenoTran



© 00 N oo o B~ wWw N P

T N T S T T T N T e e e e e e S S S S
gag A W N P O © 0o N oo 0o M W N - O

45

gaps, if you will, between Canada and ot her Arab
countries and their governments, an issue which
clearly will come into play in this inquiry.

We are involved in annual
consul tations with governnments and
parliamentarians and often are asked to speak and
consult. As a result, we have an extensive body
of know edge to offer this inquiry, both with
respect to the formal and informal political and
| egal structures that occur, particularly in Arab
countries.

As an exanmple of the extent to
whi ch this organization is involved, | can tel
you that they were involved in bringing Anre
Moussa, the Secretary-General of the Arab League,
to Canada. Shortly before M. Arar was rel eased
he met, through this Council, with the Prinme
M ni ster and the Foreign M nister, again sinmly
one exanple of the type of extensive invol vement
that this Council has had in an international
front.

| can indicate to you that the
Council urged M. Moussa to play a role with
respect to M. Arar.

So this has been an organi zation
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that is very proactive in dealing with these types
of issues and again has a significant expertise as
to the way that these constructs, the |egal and
government al constructs of Arab countries work.

Our concern, if | can go to the
second point, is, in nmy respectful subm ssion,
self-evident. AlIl aspects of M. Arar's case are
of grave concern to Arab Canadi ans, in addition to
the i ssues you heard about, racial profiling.

This is an organi zati on that has
promot ed very proactively the perception that
Canada and its fairness that it extends to not
only Canadi ans but Arab Canadi ans as well, is a
significant component of our governnment and we
have advanced that with other Arab governments.

The extent to which Canada is
genuinely commtted to the security of al
Canadi an citizens, whatever their origin including
Arab Canadi ans, is a very, very significant
concern for this organization and i ndeed for, |
i mgi ne, every single Arab Canadian in this
country.

| would like to then just nove
briefly to the | ast issue, whichis why it is

that, in my respectful subm ssion, a coalition
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THE COWMM SSI ONER: Just before you
do that I will just ask you if you could put in a
nutshell for me the test for standing in Part 1 of
substantial and direct interest. | asked
M. Joseph this question.

| hear you saying you have a
substantial direct interest in racial profiling as
it applies to Arab people that you are
representing.

MS M HENEIN: Right. W would
not be duplicating that. Our focus on this
i nquiry and where we would like to assist the
inquiry is on the governmental and | egal conponent
in the international rel ations.

| can indicate to you, obviously
as an organi zation focused on Arab Canadi ans we
are interested in that concept, in that issue, and
we may have things that we can contribute to other
counsel advancing that issue. But that is not our
basis for seeking standing. It is not the area
that we bring particular expertise to.

Our area of expertise is very
specific. It is the comunication of information

bet ween governments, the | egal constructs, the
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government al constructs, the international

relation component, which plays a very significant

part in how, | guess to generously put it, wires
were crossed -- that may be a generous
interpretation -- in this context and M. Arar's

case occurred. So we have an expertise in that
conponent.

So while we have an interest
because we represent Arab Canadians, and it is a
di verse group in racial profiling, that is not an
area we woul d seek to question witnesses about.

We woul d have and work with other organizations to
participate as best we could through them but
that is not something we would want to question

wi t nesses about .

So it is a very specific area that
we are interested in.

THE COMM SSI ONER: A number of the
ot her organi zations, not that are identified with
the Arabs or Muslinms, put forward the sane
expertise or interest in their applications that
you have just mentioned. They are concerned about
international relations and, in particular, the
concern that gets closer to the facts here, the

sharing of security intelligence anong nations and
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t he cooperation and so on.

So that interest, if you will --
and | amnot trying to be difficult with you -- is
put forward by other groups, civil liberties types

of groups, international groups as well.

MS M HENEIN: Yes. There is no
guestion that civil liberties groups would have
that interest, but in conjunction with that, on
t he i ssues standi ng, one of the factors obviously
is an expertise. MWhat this organization has is a
very particular expertise with the types of
governments and countries that are in issue in
this inquiry. So that it is not a very
generalized expertise but a very focused expertise
in dealing with these governnents on a political
and i nternational basis.

That is what, in my respectful
subm ssion, distinguishes this organization and
allows us to be of particul ar assistance by
bringing that body of know edge and practi cal
knowl edge as to how these things work to the
inquiry.

So while they may have the same
interest, in my subm ssion they don't have the

same expertise.

StenoTran



© 00 N oo o B~ wWw N P

T N T S T T T N T e e e e e e S S S S
gag A W N P O © 0o N oo 0o~ W N+ O

50

THE COMM SSI ONER: The | evel of
participation you would see to bring that body of
informati on or expertise to the inquiry would be
what ?

MS M HENEIN: In my respectful
subm ssion it cannot be sinply limted to a
written subm ssion. It is, in my subm ssion,

i mportant that the organization or the counsel
have standing to question the witnesses pertinent
to that area. Because again, it is ineliciting
that informati on, because this is a fact-finding
m ssion to a certain extent, or a significant
extent, that this counsel can assist the

Comm ssioner. So that we should, in nmy respectful
subm ssion, be allowed to focus our questioning on
t hat particular area, but to assist in eliciting
that information. Again, the questions --

THE COMM SSI ONER: That is on a
sharing of information issue?

MS M HENEIN: That is right, on
the sharing of information and how information is
shared, yes.

So we woul d seek standing to
guestion witnesses on that issue. That is really

t he heart of our concern and what we bring that,
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in my subm ssion, is different having regard to
our expertise and dealing particularly -- | won't
go through the brief which I know you have read --
with the Syrian government.

This is an organi zati on that has
been proactive with the Syrian government and has
had communi cation with that government and
communi cation with the Canadi an government. 1In
terms of the |lines of communication that are
fundamental to this inquiry, this is an
organi zation that has been a player in that
process.

So, in ny respectful subm ssion,

we have that very significant conponent to add.

If I can go to the |l ast part of
it -- and in responding to your questions | hope
have addressed it to a certain extent -- a

coalition of groups, as you heard nmy friend
indicate earlier, in my respectful subm ssion, is
not wor kabl e.

The Arabic community is profoundly
diverse culturally, religiously and politically.
Some organi zation, as you will see, have a very
significant religious conponent to that

organi zation and a religious mandate. Others do
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not. The Arab community is very diverse and,
daresay, sonetimes quite divisive.

So, in my subm ssion, in an
i nquiry which pertains to the treatnment of
M. Arar, but nmore broadly Arab Canadi ans, the
voi ce of organi zations and conmmunity groups that
have that interest should be heard | oud and cl ear
and shoul d be wel comed.

In my subm ssion, that |evel of
cultural sensitivity to the distinctiveness of
t hese groups and what they may bring to assi st you
in your mandate woul d be borne out by granting
separate standi ngs, albeit on focused issues. |
have hopefully identified the issue that we would
i ke to focus our attention on and contribute to
this inquiry on.

| can indicate to you CAF -- which
i s anot her organization that will be making
subm ssions | ater on, when you | ook at their
subm ssions -- is an organization that is very
much communi ty-based and that is unlike our
organi zation. We are an organization that is very
much focused on international relations. That is
our strength. CAF has sone 25 nenber

organi zati ons.

StenoTran



© 00 N oo o B~ wWw N P

T N T S T T T N T e e e e e e S S S S
gag A W N P O © 0o N oo 0o M W N - O

53

Looki ng down that list, it is
clear that there are certain Arab comunities that
are represented, others that are not. Again, |
stress that our council is not an organization
that is focused on any particular cultural or
religious view. It is very much a politica
| egi slative international relations focus.

So, in ny respectful subm ssion,
it is appropriate in the circunstances to give
Arab Canadi ans to give Arab Canadi ans the confort
to know that their government and this inquiry is
hearing their voices independently and giving them
a chance to be considered by you.

If I may, with your perm ssion,
just move to the issue quickly of funding. Thank
you.

Thi s organization is a charitable
organi zation and so, |like many of the others
bef ore you, does not have the funds. The
Government of Canada | guess can choose to fund
four of their own |l awyers, but the rest of us have
to seek the funding fromthe Government of Canada.
We don't have that |uxury of having a huge body of
noney.

What | have requested in ny
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subm ssions is that funding be all owed for both
junior and senior counsel. The reason | have
requested that is that on nmuch of it many things
and nmoney can be saved by having junior counsel do
it and senior counsel does not have to duplicate
or do that work. So the focus is not to have both
present all the time, it is actually the contrary.
It is to be able to divide up the work in a way

t hat reduces the anmount of fees that would be
spent for senior counsel doing things when a
junior counsel could effectively do it or
summari ze it.

So the point in that is to avoid
t he duplication rather than increase costs. W
hope to be able to mnim ze our costs by doing
t hat and by al so speaking to other organizations
and where we have nothing to say we won't say it.
We won't waste your time doing that.

THE COWM SSI ONER: Are you
proposi ng that you wouldn't even need to be here
for parts of the evidence that don't relate to the
i ssue that you have raised?

MS M HENEIN: Right, if it
doesn't relate to the issue or for exanple where

it is -- and it is difficult to know without
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obvi ously the witness list, but it is a very
specific issue or specific area. It may be that
we are able to attend for that portion to ask for
guestions and to | eave so we don't waste noney
sitting here for three weeks of testinony that is
sinmply not going to be relevant.

Where it is relevant, this is a
concrete exanple, it may be that junior counsel
comes rather than senior counsel for a day and a
hal f and then senior counsel conmes and it is
really an attempt to just focus it.

Unfortunately, | can't be of more assistance to
you at this stage, because | don't know who the
wi t nesses are.

Subj ect to questions, those are ny
requests.

THE COWMM SSI ONER: Thank you very
much, Ms Henei n.

MS M HENEIN: Thank you, sir.

THE COMM SSI ONER:  Now, M.

Caval luzzo, there was sone suggestion that we
m ght move up the applicants fromthe 12:00 to
1: 00 slot?

MR. P. CAVALLUZZO: Yes, M.

Comm ssioner. M. Shrybman has kindly agreed to
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make his presentation nowin respect of the two
applications which he has fil ed.

THE COMM SSI ONER: Okay,

M. Shrybman.
APPLI CATI ON

MR. S. SHRYBMAN: Thank you very
much, M. Conmm ssioner.

So | am here today to present
applications on behalf of three groups, two of
t hem have filed for joint application. And if you
do i ndeed grant those applications for standing,
ot her counsel would certainly be involved from
time to time. But given the circumstances, it
made sense for me to be here today and present
bot h.

| would like to begin, if it is
all right with you, with the application filed on
behal f and the written argunents filed on behalf
of the Canadi an Labour Congress if | m ght.

So this is an application to
participate in both phases of the inquiry made on
behal f of the Canadi an Labour Congress, which | am
sure you know is the principal |abour central and
seni or trade organi zation in Canada. It

represents approximately 60 affiliated uni ons who
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represent 2.6 mllion working people in Canada.

As part of its mandate, the
Congress has a long-standing commtment to
reducing i nequalities in Canadi an society so that
all Canadi an workers can participate fully and
share in the benefits of our society. And trade
uni ons have played a key role in pronoting
equal ity and have fought for equality rights
t hrough col | ective bargaining, in the courts,
certainly in the | egislatures and Parlianment and
t hrough political action.

The Congress al so represents
Canadi an workers internationally. It is a member
of the International Confederation of Free Trade
Unions, it is also represented on the governing
council of the International Labour Organi zation
and several of its affiliates are also involved in
international | abour organizations as well. And
t he subject of national security and border
security has been a hot topic of conversation in
t hose groups ever since the events of
September 11, 2001.

It is those interests that explain
the Congress's interest in this proceeding and why

it has been involved fromthe outset. In the
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particular case of M. Arar it attended at

Dr. Mazigh's request, M. Arar's wife's request,

at the very first meeting she had with Bill

Graham the M nister of Foreign Affairs in June of
2003. In our witten subm ssions, paragraph 6.3.9
documents some of the activities that the Congress
and its affiliates have been involved in since
that time in providing assistance to M. Arar and
in calling for this inquiry and other related
activities.

Our purpose in seeking standing
before the Conm ssion is to insist with the
inquiry of the Comm ssion into the actions of
Canadi an officials in relation to M. Arar with
respect to three issues. The first is human
rights and the particular practice of raci al
profiling as it may have played a role in M.
Arar's case. The second has to do with the rights
of workers in the workplace who have been and may
continue to be affected by the integration of
Canadi an and US policies, including those relating
to border security. And the third has to do with
Canadi an sovereignty, the erosion of which we
beli eve has played a key role in explaining the

actions of both Canadi an and US officials in
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relation to M. Arar.

So, | would like to deal with each
of those briefly if I mght. The first, the issue
of human rights and racial profiling, our written
subm ssi ons document the comm tments of the
Congress and its affiliates to the human rights
agenda, lists several of the subm ssions that have
been made by the Congress or on its behalf to
various parliamentary comm ttees in dealing with
t he devel opment of policy and | aw that has taken
pl ace since 9/11, which we believe frames the
context within which the actions of Canadi an
officials in relation to M. Arar nust be
under st ood.

A key concern for the Congress is
that in the rush to respond to the security
chal I enges confronti ng Canada and the United
States, particularly in light of the degree of
econom c i ntegration between our countries, that
we not retreat fromthe gains that we have made in
advanci ng the cause of human rights and riddi ng
our society of racial and ethnic prejudices.

The circunstances of M. Arar's
detenti on suggest unfortunately in our viewthat

that indeed is already occurring. This in turn
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rai ses fundanmental questions about the policies,
programnms and institutional arrangenents that have
undergone and continue to undergo rather radical
transformation in order to respond to these new
chal | enges that preoccupy the attention of many in
the United States and the Canadi an

adm ni strations.

And so those issues are, for
exanpl e, to what degree did Canadian officials in
t he case of M. Arar observe Canadi an
constitutional safeguards including those set out
in the Charter? Did racial profiling contribute
to the decision to gather and share information
about M. Arar? Did these officials have proper
regard for the | egal protection that Canadi ans
enj oy, including those concerning privacy? These
are issues, in my subm ssion, with respect to
whi ch the Congress have a substantial and direct
i nterest.

The second i ssue- -

THE COWM SSIONER: | am very
concerned about obviously and | accept absolutely
t hat you have a genui ne concern about it and have
an experience in dealing with. The phrase you

used at the end there, "have a substantial and
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direct interest” is one that sort of governs the
grants of standing under my ternms of reference.

Can you bring that more cl osely
home, how you woul d say the Congress has a
substantial and direct interest in the factual
i nquiry which, you know, repeated is an inquiry
that is focused on finding out what happened to
M. Arar?

MR. S. SHRYBMAN: Well, I will do
my best. | mean, what happened to M. Arar was
t he consequence of certain actions of Canadi an and
other officials, your mandate's limted to the
former. In order to understand the actions of
t hose Canadi an officials one needs to understand,
we woul d argue, the policy and institutional and
programmati c context within which those officials
function. In our view, that is the subject matter
of this inquiry. It isn't sinply what the
Canadi an officials did, but why they conducted
themsel ves in the way that they did.

We believe that when you embark
upon that inquiry you will find that the reasons
for the actions of Canadi an officials are probably
mul ti faceted. The fact that you are seeking

documents from 10 di fferent government agencies,
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as counsel indicated earlier today, is an
illustration |I think of how broad the play of
public policies and the diversity of public
officials that are involved in matters relating to
M. Arar truly are.

The Congress, to the degree that
t hose policies inmpact workers, and they do in many
ways, for exanple, |I don't know whether it is 10s
or 100s of thousands of nmenbers of affiliates of
t he Congress actually have to cross the border in
order to work. They are involved as enployees in
the transportation sector or in the entertainment
sector or in various sectors.

Ot her affiliated members of the
CLC actually i mplement those measures and
policies. Members of the Public Service Alliance
of Canada, for exanple, are enployed as Custons
and I mm gration officials. So they are not only
affected by those policies and the inmplementation
of those policies, of which the conduct of
Canadi an officials in relation to M. Arar is one
mani f estation, but they are also called upon, from
time to time to i mplement those policies.

It is the perspective of the

members of the CLC as workers, both being affected
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by, and at times carrying out, the measures, the
programs, inmplementing the guidelines. They exi st
within the context of policy and | aw.

That expl ains why the officials
behaved as they did with respect to M. Arar. So
that is the substantial and direct interest, |
woul d argue, that the Congress has in the inquiry.

THE COMM SSI ONER: It woul d be
t hat assistance relating to that contextual
background that you have just nmentioned, that you
woul d say that part of the factual inquiry would
be the Iink to the Congress that you urge upon ne.

MR. S. SHRYBMAN: Yes, it woul d.
| think it would be hel pful for the Conm ssion to
al so understand, | believe, the actions of
Canadi an officials. They certainly need to be
understood in context, but | think it is hel pful
for that understanding to appreciate that those
policies are played out in various ways and affect
a great many people who have to cross the border
every day, or who may have to i nplenment the
policies. That hel ps you to understand, | think,
not just the theory of the policy, but its
practice and its day-to-day inplementation.

One exanple that | included in our
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written subm ssions has to do with the fact that
in October 2002, for exanmple, a Travel Advisory
was i ssued by the Canadi an gover nment warni ng
certain Canadi ans who are nationals of certain
Arab countries not to travel back and forth across
t he border.

Well, if you happen to be a worker
invol ved in an industry that requires you to do
t hat as part of your day-to-day enmpl oyment, that
is particularly problematic and the experience and
difficulties that workers confront in dealing with
t hose constraints are unique to their situation as
empl oyees.

The third i ssue, | have already
dealt with, the second, which has to do with the
i mpact on workers as workers, including in their
wor kpl ace, has to do with the question of
sovereignty which, in our view, involves the
protection of citizens as a core function of a
soverei gn state.

That not only includes questions
of physical security, but personal privacy as
well, yet the Arar case seens to illustrate that
t here has been a serious aversion of Canadi an

sovereignty and that, we believe, is increasingly
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a feature of Canada-U.S. relations. The denial of
M. Arar's rights is an extreme case, but it is
illustrative, we believe, of a growing trend in
which | ess and | ess respect is accorded to

i mportant nornms of sovereign authority.

The Congress is worried that since
t he events of September 11, 2001, that those who
woul d pronote deeper integration with the United
States for further erosion of Canadi an sovereignty
have sei zed upon this as an opportunity to pronote
t hat agenda and we are very concerned about the
i mpacts that will have on sovereignty,
notwi t hstandi ng the fact that many Canadi an
wor kers, of course, depend on international trade
with the United States. We don't believe that
t hat needs to occur at the cost of Canadi an
sovereignty without respect for Canadi an
constitutional safeguards.

Wth respect to the scope of our
participation in this proceeding, our intention
would be to limt that role to dealing
specifically with the issues | have identified.

We don't suspect to participate throughout the
course of the proceedings or necessarily be here

even for nost of the time, but only to deal with

StenoTran



© 00 N oo o B~ wWw N P

T N T S T T T N T e e e e e e S S S S
gag A W N P O © 0o N oo 0o M W N+ O

66

the specific issues which I have identified.

| have a comment to make with
respect to funding.

THE COMM SSI ONER: Go ahead.

MR. S. SHRYBMAN: Obviously, the
Congress is a substantial organization with
substantial resources, and it does have a
substanti al budget for litigation which is, at the
moment and typically, over subscribed. You can
i mgi ne the diversity of demands that are pl aced
on the organi zation in that regard.

Thi s, obviously, is an
extraordi nary expense. The cost of intervention,
as you know, would be quite substantial. This
is in the spirit of assisting the Comm ssion and
arguably, froma public policy point of view, is
a cost that appropriately should be borne by the
state.

Let me on the question of
col | aborati on make one point, and that is that a
number of CLC affiliates have taken a great
interest in the events surrounding M. Arar, and
that is demonstrated to a nmodest degree by our
written subm ssions.

Rat her than each be here today to
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seek standi ng before you, they have deci ded
collectively that the best course would be for
themto organize their participation under the
umbrell a of the Congress. So that w nnow ng of
diverse interests has already taken place in the
case of this particular application, and that is
something | would respectfully request you to take
into account.

THE COMM SSI ONER: Okay. Thank
you. So that compl etes your subm ssion for the
Congress?

MR. S. SHRYBMAN: Yes.

THE COMM SSI ONER: And then there
is the Council of Canadi ans and the Polaris
I nstitute.

MR. S. SHRYBMAN: Pol aris
I nstitute.

THE COMM SSI ONER: Ri ght.

MR. S. SHRYBMAN: | will briefly
descri be each of the organizations, very briefly.

The Council was founded in 1985.
It has over 100, 000 nembers. They are organi zed
into 70 chapters across the country. It is a very
prom nent civil society or public interest group

i n Canada.
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Since its inception, much of the
Council's work has focused on the erosion of
Canadi an sovereignty and, in many ways, that is a
comon theme with many of its projects, whether it
is the protection of Canadi an water resources and
resource conservation policies, or the protection
of Canadi an social progranms, or international
trade. At the heart of all of that is a concern
about sovereignty and the democratic process. |
mean, if there is one thing that the Counci
exenplifies it is that, the essential features of
a sovereign denocracy for Canada.

The Polaris Institute, on the
ot her hand, is a research group with nore recent
vintage. It was founded in 1997. Again, the
focus is on sovereignty and democratic
policy-making with respect of diversity of issues:
Soci al, defence, econom c policy, national
security.

It has a presence in both the
United States and in Canada, and much of its
projects are carried on coll aboratively by groups
in Canada and internationally.

It has been tracking the agenda

for continental integration as a key priority in
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response to the U. S. national security doctrine
t hat was pronounced by President Bush about a year
after the events of September 2001. It is

acknowl edged for its expertise on these issues.

It was called to appear before the Standing

Comm ttee on National Defence and Veterans Affairs

to conmment on continental security and the defence
rel ationship.

So with that description of the
groups, let me describe the nature of their
interests, if | mght.

The applicants are seeking
st andi ng before you, M. Comm ssioner, for the
pur pose of ensuring that the policy institutional
origins of the apparent coll aborati on between
Canadi an and U.S. officials in the case of
M. Arar be thoroughly exam ned. That is the
poi nt .

The applicants believe that an
i mportant part of the explanation for the conduct
of several Canadi an government officials in
relation to M. Arar can be found outside the
real m of Canada's national security goals and
arise fromother dimensions of Canada-U. S

rel ationshi ps.
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What ever their origins, the
actions of Canadian officials, whether they are
empl oyed by the RCMP or not -- and we suspect that
many of them were not who were involved in the
case of M. Arar -- may be seen nore accurately as
a reflection of, rather than diversions from
Canadi an polici es.

So i ncreasing oversight of the
RCMP may m ss a | ot of people involved in the
process, but may also m ss the boat in the sense
that if those officials are sinmply carrying out
Canadi an policies, or sone Canadi an policies if
there is a |lack of policy coherence with respect
to these issues -- and we believe the evidence
suggests there is that | ack of coherence -- then
provi di ng additional oversights of public
officials who are sinmply doing their job won't get
us very far in ternms of adjusting the problens
t hat may have given rise to M. Arar's
predi cament .

THE COMM SSI ONER: That sounds
li ke a concern, M. Shrybman, that will come up in
the policy review part when we are | ooking at the
oversi ght mechanismfor the RCMP. Do | hear you

correctly?
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MR. S. SHRYBMAN: Well, it would
to a degree. But the concern that we have is that
the Phase 2 of the Inquiry is framed very
narrowly. Your mandate is to | ook at institutions
t hat m ght provide additional oversight of the
RCMP.

THE COMM SSI ONER: That wi l
interact with other review mechani sms through
other intelligence agencies.

MR. S. SHRYBMAN: Right. If you
are | ooking at the activities of ten government
agenci es, there are obviously agencies involved
that don't necessarily have a security mandate,
and there are officials involved obviously who
won't work for the RCMP.

Unl ess you inquire fully into the
institutional and the policy and ot her
relationshi ps that have grown up, since many of
them are new -- they are untested; they are
unprecedented. They were put in place subsequent
to an agreenment in December 2001, which you may
know of but | am sure you will hear nmore about,
the Smart Border Action Plan, which calls for
precisely the kind of collaboration that seens to

have played out in the case of M. Arar.
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Unl ess you understand that policy
context and its derivations -- because we don't
believe those policies entirely derive from
nati onal security concerns. W believe there are
econom ¢ policy concerns at play as well.

Unl ess you conduct that inquiry,
the stage won't be set for Phase 2. That is the
concern.

It is alnost as if there has been
a judgnment about the nature of the problem before
we have had actually had the inquiry during Phase
1 totruly probe the nature of the problem That
is the concern.

So we are very keen to participate
in Phase 1 or to assist the inquiry to understand
the full paranmeters of the policy and
institutional context within which a diversity of
Canadi an officials -- we don't know how di verse --
pl ayed a role in what happened to M. Arar.

That is not just in relation to
the U.S. but Canada in its relationships with
ot her countries internationally, including Syria.
We noted in our application that there were
i mportant investment transactions that were taking

pl ace at the same time. They may have been
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carried forward by the same government department.

There is |l ots of evidence in the
public record that there was a | ack of coherence
in government policy. There is certainly the
i ndi cati on that other countries were getting m xed
signals from Canada.

We know t hat government policy
isn't monolithic with respect to any issue and
that conflicts often exist between government
policy objectives. At times they exist even
within the same department, and of course the
department then. The Department of Foreign
Affairs and International Trade has now been
separated into two government bodies.

It is inmportant, | think, for you
to probe that context. That is why participation
in Phase 1 is inportant.

Just bear with me for one moment,
and I will make sure that | have covered these
points in responding to your question.

--- Pause

MR. S. SHRYBMAN: In terns of that
conflict of policies, | think it is very inmportant
for you to understand the nature of those

conflicts and how they m ght be resolved. W do
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not, respectfully, believe that | ooking at the
RCMP and oversight of the RCMP will be an adequate
instrument for addressing those issues, and that

t hey perhaps m ght -- they better reside, and in
any event the foundation for their assessment and
anal ysis resides in the factual phase.

From our perspective, at the heart
of the Comm ssion's inquiry is the fundament al
guestion, and that is the extent to which
M. Arar's fate and the violation of his human and
civil rights are synmptomatic of an erosion of
Canadi an sovereignty that has become a feature of
Canada-U. S. relations, we are concerned, over
recent years.

We believe the events surrounding
M. Arar have to be viewed and assessed in the
context of a new political agenda for deepening
i ntegration between Canada and U.S. policies
concerning energy and the econony and nore
recently national defence and honel and security.

It is all part of the package, and
it has all been bundl ed together by both
governments. The Smart Border Action Plan is
sinmply one articulation of that bundling. To

i mgi ne that you can | ook at the question of
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nati onal security in isolation fromall of the

ot her policy objectives that have formed deci sions
to create a plan and an integrated network woul d

| eave you uni nformed about inportant di mensi ons of
t he equati on.

The | ast point | would make before
turning to the question of funding is just to note
that the security measures that trapped M. Arar
may well ensnare others, including people who are
not orious for their political views, because they
are anti-globalization activists or they are sharp
critics of Canada's international trade policies
or its security policies, or integration of
Canadi an-U. S. defence policies.

There is sonme concern that while
the inclination is to focus on people of a
particul ar ethnic background, that indeed the
security measures may be blind and ensnare others
in the net whose actions are suspect for reasons
t hat we woul d consider to be perfectly valid and
appropriate in any denmocratic society.

The only ot her subm ssions | have
to make concern the question of funding.

Bot h of these organi zations are

non- profit organizations. None of them derive any
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support from government funding or corporate
funding. They rely totally on the contri butions
of individuals and charitable foundations to do
some of their work.

Costs of intervening are
extraordinary. Neither organization has a budget
for that purpose. It would need to reduce its
program activities and staff in order to fund its
participation, if it thought that was a reasonabl e
trade-off.

Its participation in this inquiry
depends upon sone financial support. Again, it is
not the intention of these organizations to
mai ntain a day-to-day presence, only to be here to
ensure that those issues | have identified are
explored. [|If that happens, my client's dispatch
of themw || be satisfied.

Thank you very much.

THE COWMM SSI ONER: Thank you very
much.

| m ght say to counsel who have
al ready presented that they should feel free to
| eave, if they so wish. They are also welcone to
stay.

| see M. Binavince is here now.
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Are you ready to proceed?

MR. E. BINAVINCE: | amready to
proceed.

THE COWMM SSI ONER: Why don't we
not rise. |f anybody wi shes to | eave the room

pl ease feel free to do so before we begin the next
presentation.

M. Binavince, you represent the
M nority Advocacy & Rights Council ?

MR. E. BINAVINCE: That is right.

THE COWM SSI ONER: I f you would
like to come forward, you are free to speak either
froma seated position or fromthe podi um
whi chever suits you the best.

APPLI CATI ON

MR. E. BINAVINCE: | can do both,
| think.

May it please the Comm ssioner, we
have given a description of what the Mnority
Advocacy & Rights Council is. | don't think there
is any need to go in detail into that.

We are a non-profit organization.
| f there are concerns that relate to mnorities,
whet her it is cultural or racial or religious, or

what ever they are, we seek to intervene to ensure
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that their perspective is heard in these cases.

We have appeared in the Supreme
Court of Canada in a number of cases and in
certain proceedings at the Trial Division. This
is actually the first time we are going to appear
before an inquiry, and hopefully we will be able
to help the Comm ssioner to determ ne the facts in
this case, as well as in the making of the nmodel
that will be appropriate to oversee the police
power in this country.

Wth respect to the factual
inquiry, we have certain contacts that m ght
enable us to contribute a little bit into the
attenpt of this Conm ssion to determ ne the facts
in this case. W are not too confident at this
poi nt how good those contacts are and what ki nd of
ability we will have to round themup. That wil
depend upon our financial ability and the kinds of
contacts we have.

We will try to do that, to the
extent it is possible. Even if we will not be
intervening in relation to the particul ar part of
the inquiry, we will still try our best to seek
some kind of factual perspective in this inquiry

and show themto somebody el se who will be
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appearing before this Conm ssion.

THE COMM SSIONER: | can tell you
t hat Comm ssi on counsel woul d be nost receptive to
t hat type of assistance.

MR. E. BINAVINCE: So we believe
that fromthe factual inquiry side this is
extremely inportant and therefore for the
Comm ssion to be able to understand the
perspective of the problem even if we were not
going to appear before this inquiry, we wil
assi st counsel of the Comm ssion in this if it is
possi bl e.

| think our role here can be
related to the model that | think will foll ow
after the factual inquiry has been conpleted or at
| east on the basis of which the nodel for purposes
of oversight is going to be determ ned.

We have al ways taken the position
t hat self-policing, even including professionals
l'i ke the Law Soci ety or the medi cal profession, is
not always very efficient or in any event the
perspective of fairness is very often | ost. But
we are not weeded to that kind of principle, if it
is different then facts will show that fromthe

vi ewpoi nt of efficiency and security there m ght
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be certain kinds of consideration relating to the
police.

Nonet hel ess, it is inportant that
t hose ki nds of considerations should be tested and
we are attenmpting to appear before this Comm ssion
to give an opportunity to test some of those
assunptions so that what will emerge from |l egal
issue there will be a mopdel that is not only
acceptabl e for Canadian citizens generally, but
t hose who are nore exposed to kinds of problens
i ke mnorities.

The way we | ook at this problemto
day, M. Comm ssioner, is that it is not totally
cl ear what kind of considerations entered into the
deci sions of the RCMP or any police power
including the United States in bringing M. Arar
over to Syri a.

| ama little bit fortunate in
having studied in the United States and am quite
famliar with imm gration | aws and some of the
rules in the United States. And | m ght be able,
with the Comm ssion and even if we are not going
to be appearing before you if we are not given the
standing, but it is quite important in our view

that in | ooking at the nodel relating to the
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oversi ght of our police institutions that we
shoul d not i mmedi ately copy some other country's
model because they are not always the same.

The bi g debate today is Canadi an
mosai ¢ versus melting pot, raises al nost
i medi ately the concern of a | ot of people. And
if this is going to be a case of borrowing from
anot her country wi thout considering the unique
character of our country, we m ght be | osing sight
of i mportant constitutional considerations.

So, M. Comm ssioner, from our
vi ewpoint | personally have experience in police
matter. In fact, | was the chairman for a nunber
of years in police inquiry cases for discipline
matters principally. | have also represented the
Police Association in Ottawa in a number of
i nquiries against the Police Board in sonme cases.
| have al so taken certain cases where there are
civil actions where there is an attenmpt or is
m suse of police power.

We woul d hope that we will be able
to use this kind of experience and expertise in
t he work of this Comm ssion.

Thank you very much.

THE COWMM SSI ONER: Thank you very
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much, M. Binavince. Thank you for com ng.

M. Caval luzzo.

MR. P. CAVALLUZZO: M.
Comm ssi oner, that would conmplete the application
for this norning. We are set to reconvene at 2:15
at which time we will have a conference call from
Victoria, British Colunmbia in respect of an
application of the BC Civil Liberties.

THE COMM SSI ONER: We have two
conference calls then | think. Are both of them
fromBritish Col unmbi a?

MR. P. CAVALLUZZO: Correct.

THE COMM SSI ONER: The first two,

ri ght?

MR. P. CAVALLUZZO:. Right.

THE COWMM SSI ONER: Okay, well then
the inquiry will rise until 2:15.

--- Upon recessing at 12:05 p.m /
Suspension a 12 h 05
--- Upon resum ng at 2:15 p.m /
Reprise a 14 h 15
MR. P. CAVALLUZZO:. The next
applicant is the British Columbia Civil Liberties
Association. This is one that we are going to

receive by way of conference call.
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THE COWM SSI ONER: M. Arvay, are
you t here?

MR. J. ARVAY: | am
M . Comm ssioner.

MR. P. CAVALLUZZO: This is
M. Caval luzzo, M. Arvay. You can hear us?

MR. J. ARVAY: | can hear you
fine.

MR. P. CAVALLUZZO. Okay. Why
then don't you start? The Comm ssioner is here
and he is |listening.

APPLI CATI ON (via conference call)

MR. J. ARVAY: Thank you.

M. Comm ssioner, Conmm ssion
counsel, thank you for this opportunity to allow
the British Columbia Civil Liberties Association
to make its application for a strandi ng and
fundi ng by tel ephone.

Wth me right nowis M. Mirray
Mol lard -- MO L-L-A-R-D -- who is the Executive
Director of the BCCLA and expected any nmoment, but
seenms to be caught up in traffic, is M. John
Russel |, the President of the B.C. Civil Liberties
Associ ation.

| know you have our written
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mat erials, and I know that the purpose of this
presentation is sinmply to finalize some points and
to respond to any questions that the Comm ssion
has. That is what | will try to do in the short
time available to us.

As you will see fromthe materi al
but not withstanding its name, the British
Columbia Civil Liberties Association, it can
legitimately claimthat it is Canada's ol dest and
nost active civil liberties association and we
respectfully submt that the association has
substantial and direct interests in the subject
matter of these proceedi ngs.

For close to 40 years,

M. Comm ssioner, the Civil Liberties Association
has argued that restrictions on our basic rights
and our basic freedons can only be justified if

t hey are necessary ultimately for the sake of

t hose very sane rights and freedons.

Thi s has been their guiding
principles, their mantra, so to speak, for the
| ast 40 years and it is seen throughout materials
starting with the subm ssions that it nmade to
comm ssi ons such as the MacDonal d Comm ssion in

the 1970s right through to the present.
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Thi s principle, though,
M. Comm ssioner, is easy to state perhaps but is
not so easy in its application. It has to be
tested not only against particular |aws and
policies, but its application introduced different
results in different times. It is a subm ssion to
t he House of Commons Comm ttee on Justice and
Legal Affairs which was consi dering what was then
t he proposed anti-terrorismbill. The Civil
Li berties Associati on nmade subm ssions whereby it
expressed concern that the gover nment
anti-terrorismproposals place unnecessary
restrictions on individual freedons and |iberties,
notwi t hst andi ng the events of 9/11.

| would like to take you,
M. Comm ssioner, if you have our material in
front of you, to Exhibit N, as in Nora, to the
affidavit of M. Russell.

THE COMM SSI ONER: Just let me
turn that up.
--- Pause

MR. J. ARVAY: And if | can ask
you to go to Exhibit N, as in Nora, and go to the
second page.

--- Pause
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MR. J. ARVAY: As | amnot there
to see how you are doing, | will ask you if you
found it.

THE COMM SSIONER:  It's Exhibit N
to the affidavit?

MR. J. ARVAY: Yes.

THE COWMM SSI ONER: The pages
aren't nunber ed.

MR. J. ARVAY: They are nunbered
on the bottom They should be numbered 1 of 3 --

THE COMM SSI ONER: What is the
docunment ?

MR. J. ARVAY: It says "News
Fl ash” on the top and it's the speaking notes on

the federal anti-terrorismproposal of October 30,

2001.

THE COWM SSI ONER: | am getting
t here.
--- Pause

THE COMM SSI ONER: There we are.
| have it.

MR. J. ARVAY: Okay, thank you
THE COWMM SSI ONER: Thank you.
MR. J. ARVAY: After recognizing

that no rights are absolute and recogni zi ng the
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horrific events of Septenber 11th and the fact
t hat when you have extraordinary threats
extraordi nary measures may be required,
nevertheless, the Civil Liberties Association
cautioned that we have to be careful that the
restrictions are no nore than necessary than to
protect the very rights and freedoms which the
so-called anti-terrorism provisions were desi gned
to protect.
One of the concerns that the
Comm ssi on had was expressed on the second page.
It would be essentially three paragraphs fromthe
bottomif |I can read that to you.
It starts off "The likely effect”.
THE COMM SSI ONER: | have it.
MR. J. ARVAY:
"The |likely effect of these
proposals on the Canadi an
Muslimcommunity afford
anot her compelling reason for
a sunset clause..." (As read)
Whi ch is what they were calling
for:
"... for the main burden of

this legislation is going to
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fall al most exclusively on
Musl i m Canadi ans,
particularly on those of Arab
descent. Only the nost naive
and uni nformed observer could
t hi nk of the exercise of
their preventive detention,
investigative hearings and
prosecution for financing, or
of abetting terrorismthat
are contenpl ated by this

| egislation will not at times
be m staken, sonetimes
seriously and with tragic
consequences. As the Muslim
Canadi an community becomes

t he main focus of

i nvestigation and as genuine
controversies arise and

m st akes are made, it is
practically inevitable that
Musl i m Canadi ans wi ||l ask
guestions about their
government's comm tment to

respect their right to
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fundamental freedons and
equal ity al ongside their
Canadi an brothers and
sisters. These are the
soci al costs that we nust do
all in our power to avoid."
(As read)

These comments turned out to be
rat her prescient in a chilling sort of way, hence
the ink had barely dried, M. Conm ssioner, on the
new anti-terrorismlegislation, which I understand
was enacted in December of 2001, when on Decenber
20, 2001 we understand that M. Arar was stopped
by Canada Custons on his way home fromthe United
States, even though on many previous trips he had
never been bot hered before, but on that particular
trip he was stopped, his computer i mpounded and
sei zed.

A nmonth |ater, the RCVMP were
advi sed, were showing up in the early morning
hours at his home and, of course, several nonths
| ater he was detained by the FBI on Septenber of
2002 and subsequently deported on to Syria where
he was tortured.

The Civil Liberties Associ ati on
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has not only followed the Arar case with great
interest and concern, but in fact has been at the
very fore amongst many Canadi ans in calling for
this inquiry and, in fact, has, as the materi al
reveal s, recommended terns of reference that are
very close to the actual ternms of reference of

this inquiry.

Again, | would like to read you
anot her document in the material. It's Exhibit X,
as in x-ray, to M. Russell's affidavit. This was

an ed piece that was prepared for publication in
newspapers across the country calling on the Prine
M nister to ask for this inquiry.

THE COMM SSI ONER: | have it.

MR. J. ARVAY: Because of tinme
constraints, | only wanted to read this passage
fromthat document, the m ddl e of the docunent.

What M. Russell is talking about
is the problens that presented itself to M. Arar
may run deeper than sinply | egislation that unduly
restricts rights and freedoms, but may be enmbedded
in cultures and attitudes anongst the police and
| aw enf orcement officials.

In the m ddl e of that docunent,

about six paragraphs down, after saying that --
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read it to you. He says:

"In fact, the nore
significant changes may be
nore subtle and difficult to
pin down. They may have to
do a shift to the culture
and attitudes of governnment
and | aw enforcenment after
9/11. The new normal, as it
has been chillingly called,
appears to operate
significantly beyond nor mal

| aw and regul ations. That is
one thing among many t hat
shoul d be frightening about
what has changed post-9/11.
Maher Arar's case is a case
in point. It appears that
Canadi an police and/ or
security intelligence
officials may have conspired,
or at | east know ngly sat by,
to permt a Canadi an bei ng
abducted in effect and sent

to anot her country to be

StenoTran



© 00 N oo o B~ wWw N P

T N T S T T T N T e e e e e e S S S S
gag A W N P O © 0o N oo 0o M W N - O

92

tortured in an attenmpt to

obtain informati on about

terrorism That is an

amazi ng and, unfortunately, a

di sturbingly credible

al l egation. Such neasures

were never contenpl ated even

by our own much criticized

anti-terrorismlegislation.

It happened. How did it

happen and what else is going

on outside the | aw?".

(As read)

| will |eave the rest of that

document for your review, M. Comm ssioner, but I
t hi nk what the Civil Liberties was saying then and
what it is saying nowis that the real work of
this Comm ssion is not just to exam ne | egislation
and policies and is not just to exam ne what
happened to M. Arar, but the real work of this
Comm ssion is to determ ne why it happened, how it
happened. It is to exam ne these cultures, the
new cul ture, these attitudes and other system c
reasons that may have resulted in what happened to

M. Arar. Because we want to know about the why
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of what happened to M. Arar that we woul d have
some assurance, we would hope, that it won't
happen to any Canadi an that is here as a pernmanent
resi dent again.

It is because this inquiry is
necessarily so fact-driven and so fact-intensive
that we respectfully submt that the Comm ssion
shoul d all ow standing to anyone or everyone who
can truly assist the Comm ssion in its task.

The Civil Liberties Association
recogni zes the inportant role that many, if not
all, of the applicants before you can bring to the
Comm ssi on, but we think we can say without fear
of contradiction that there is no group or
i ndi vi dual before you who can lay claimto be able
to represent the civil liberties interests of al
Canadi ans because that is what the B.C. Civil
Li berties Association, notwithstanding its B.C.
nomencl ature, has been doing for the | ast 40
years.

M. Comm ssioner, the Civil
Li berties Association's experience at the APEC
inquiry we think is instructive. There are sone
simlarities there in that there was certainly

counsel for the individual students whose focus
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was on the rights of the students and how t hose
rights were infringed by the RCMP. The anal ogy
here i ndeed would be M. Waldman's role on behal f
of M. Arar.

There was al so at the APEC i nquiry
counsel for the RCMP, individual members, the
force and the government and, of course, that
counsel's role was to explain and justify the
RCMP' s and the government's action in the interest
of national security.

There was al so, of course,

Comm ssi on counsel who was tasked to fully explore
all the facts, but to do so in way that was
nei t her partisan or adversari al.

The B.C. Civil Liberties
Associ ation at the APEC inquiry and the rol e that
it played there and the role that we would hope it
woul d play before this Comm ssion if we are
granted standing is not to be partisan, but it is
to be adversarial. The Civil Liberties
Associ ati on should be allowed to advocate to argue
to present evidence to cross-exam ne all of the
wi t nesses offering the perspective of the guiding
principle of the associ ation.

I n other words, the Civil
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Li berties Association should be entitled not just
to follow but help |l ead the way to the answers of
t he questions that are before the Conm ssion and
to do so fromits uni que perspective which is the
guiding principle that any restrictions on
fundamental rights and freedonms can only be
justified if they are necessary for the sake of

t hose same rights and freedomns.

THE COMM SSI ONER: When | | ook at
the i ssue of standing and the test that is laid
out in the Order-in-Council of the substantial and
direct interest, is there a difference between a
substantial and direct interest and an
organi zation, an association that has a very
genui ne and | ong-held concern about the issues
that arise that has an expertise and the ability
to assist the Comm ssion?

MR. J. ARVAY: In nmy respectful
view, you have to interpret that phrase, directed
financial interest, in its proper context. [If you
interpret it in a perhaps literal way, then you
wi Il not be hel ped by anybody in this inquiry
except by M. Arar and his counsel.

That phrase has to be interpreted

in a way which will allow the Conm ssion to
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performits task. In my respectful view, the
Comm ssion, | think if already doesn't know this,
probably will find out sooner than later that it's

going to need and want all the help it can get.
No one party, no one group, no one counsel is
going to be able to get to the truth here and it's
very i mportant.

One of the things that the Civil
Li berties Association wants is to be able to be
t here through counsel every day of the inquiry
because we knew t hrough the APEC i nquiry just how
i mportant that was. It wasn't helpful if we could
be there only on occasion in anticipation of
certain witness or to dabble. It was inportant
because it's an inquiry, and to sone extent there
isn't advanced di scl osure of what is comng. In
fact, things unfold on a day-to-day basis and | am
sure this Comm ssioner knows that all too well
fromyour previous experience that each day wil
reveal new information, a new piece of the puzzle,
a new line of inquiry and it's very inmportant that
t he Comm ssion be there to assist the Conm ssion
inits task.

It has a substantial and direct

interest in a number of different ways. As the
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representative of the civil liberties of Canada,
this inquiry is about the civil liberties of
Canadi ans or of the appropriate restrictions that
shoul d be placed on the civil liberties of

Canadi ans, and the Civil Liberties Association has
an interest, as | said, not only in what happened
to M. Arar but in assuring it never happens
again. It has a clear direct and substanti al
interest in that outcome, and in order to ensure
t hat that doesn't happen, it needs to be part of
the inquiry, asking the questions and maki ng
subm ssi ons.

It plays an important role in
policy making in this country whet her maki ng
subm ssions to parliamentary bodi es or other
inquires. And in order to be a strong proponent
of sound policies it needs to understand the facts
and it believes it can assist the Comm ssi on not
only eliciting facts through exam nati on,
cross-exam nation, but also through its own
contacts with the Arab and Muslimcommunity.

| don't know if that answers, M.
Comm ssi oner, but any other interpretation of
di rect and substantial interest in a case such as

this would be too narrow, would be unduly narrow,
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because it wouldn't serve the Comm ssion's not
only investigative function but also its function
of ensuring public confidence in both the process
and the outcome of the inquiry and achieve its
preventative function.

THE COMM SSI ONER: Okay, thank
you.

MR. J. ARVAY: And finally, M.
Comm ssioner, of the Civil Liberties Association,
| believe it has much to contribute on that very
guestion of the proper practice and procedure and
subst ance of whet her, when, what conditions if any
t he Conmm ssion should go in camera during the APEC
inquiry and in the Supreme Court of Canada Babcock
cases, the Comm ssion has gai ned consi derabl e
experience and insight on the whole question of
when national security or international affairs
shoul d pursue the truth in either an inquiry or in
a court case.

The Comm ssion seeks funding for
two counsel, M. Comm ssioner. As a practical
matter, what we woul d propose is that one person
woul d be there on a daily basis. It would likely
be a coll eague of m ne who is somewhat more junior

t han me but very well versed in international
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affairs and intelligence and security and |I would
propose to be there on an as needed basis.

| see that nmy time is up and
t hank the Comm ssion for this opportunity to nmake
subm ssions and I am here to answer any questions
you have.

THE COWMM SSI ONER: Wel | thank you
very much, M. Arvay. And let me just say this, |
had an opportunity of obviously reviewi ng all the
mat eri al you prepared and it was very thoroughly
and professionally done and | appreciate the care
and tinme that you took in assenmbling the materi al.

| appreciate the subm ssions you nmade.

As | indicated earlier, you
probably -- you weren't here -- | amnot going to
make any rulings today. | amgoing to hear all of
t he applications today and tonorrow and will be

rel easing a decision with reasons soneti me next
week dealing with both questions of standing and
f undi ng.

MR. J. ARVAY: Thank you, M.
Comm ssi oner.

THE COWMM SSI ONER: Thank you very
much, M. Arvay.

MR. J. ARVAY: Bye now.
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THE COMM SSI ONER: Bye, bye.

MR. P. CAVALLUZZO: M.
Comm ssi oner, the next application as well as a
conference call fromBritish Colunbia, | believe
the subm ssions will be made by M. Wodall.

MR. K. WOODALL: Hello, this is
Kevi n Wbodal | speaki ng.

THE COMM SSI ONER: Hello, this is
t he Comm ssioner speaking and | am here and M.
Caval l uzzo, Comm ssion counsel is here and there
is a nunmber of other people in the room
APPLI CATI ON (via conference call)

MR. K. WOODALL: Perhaps | wil
begin by identifying myself for the record as well
as the applicants. M nanme is Kevin Woodall. M.
Comm ssioner, the witten application before you
has four applicants, but | can advise that this
application for standing at this time is being
made only on behalf of three of them and those
three are: the Redress Trust; the Association for
t he Prevention of Torture; and, the Wrld
Or gani zati on agai nst Torture.

We had originally been instructed
to apply on behalf of the International Conmm ssion

of Jurists. They have asked us to withdraw their
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application. | amasked to convey to you that the
wi t hdrawal of their application should not reflect
the view that they consider the work of your

Comm ssion to be anything of the highest

i mportance. But having considered the matter and
ot her consi derations they have decided to withdraw
t heir application.

THE COMM SSI ONER: | understand
and | appreciate what you are saying. And just so
that it is clear on the record, the reason for
that is that when | saw this application |
realized that | was a menmber of the International
Comm ssion of Jurists. And when | spoke to M.
Caval luzzo, the Comm ssion counsel, about it he
contacted you, M. Wuodall and indicated that in
the circumstances it is probably best that they
not appear on an application before me, me being a
menmber .

And |l et me just say this to you,
M. Wbodall, | appreciate very much that that is
t he approach you are taking and I think in the
circunstances it serves the interests of the
inquiry and everybody best that we proceed on that
basi s.

MR. K. WOODALL: Thank you. |
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should tell you, | told M. Cavalluzzo |I did not
know whet her | woul d be able to obtain
instructions from Geneva this morning, but | can
advi se you | have obtained those instructions.

THE COMM SSI ONER: Ri ght, okay.

MR. K. WOODALL: Now, | would |ike
to begin by outlining who the applicants are and
what is being sought. | won't go into a great
deal of detail, M. Comm ssioner, because |
under stand that you may have had an opportunity to
read our written subm ssions.

THE COMM SSI ONER:  Yes, | have
read it and thank you very much for the written
presentation.

MR. K. WOODALL: So I will be
fairly brief and highlight what | view as the main
poi nts and then if you have any questions | woul d
be happy to answer them

The applicants, as you will note
from having reviewed the subm ssion, are
non- gover nment al organi zati ons who among t hem
possess a wi de and deep experience in many matters
concerning the international protection of persons
agai nst torture as well as international

agreements that prevent the forcible sending of
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persons fromone state to another state where
there is substantial reason to believe that
torture may be practiced by the second.

Their experience has been
recogni zed by a number of international
organi zations including UN organi zati ons as wel |
as deli berative bodies including courts and
comm ssions of inquiry. And while the three
applicants have those factors in conmon, they al so
bring to the Comm ssion separate forns of
expertise.

Redress, for exanple, is based in
t he United Kingdom and has been involved in the
courts in the United Kingdom And of course, the
| egal systemin the United Kingdomis simlar to
the | egal system of Canada and the United
Ki ngdoni s concern for the guarantee of human
rights is simlar to Canada's. And so, they would
be able to bring to this Comm ssion their
experience in a simlar form

The Association for the Prevention
of Torture has among its many areas of expertise
one that is of particular interest and that is in
training national police forces concerning the

international requirements of treaties and
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conventions on human rights generally and the

m streat ment of persons in particular. So, they
bring to the Comm ssion an area of expertise which
| think will be and hope will be of interest to

t he Comm ssion, particularly as the focus or at

| east one of the focuses of the mandate appears to
focus on the duties and obligations of the Royal
Canadi an Mount ed Poli ce.

And the final of the three
organi zations that are applying this morning, the
Worl d Organi zation agai nst Torture, has menber
units in many countries of the world. It is one
of the |l argest organi zations concerning the fight
agai nst arbitrary detention, torture and summary
extrajudicial execution throughout the world and
t herefore brings to the Comm ssion its experience
in a wi de variety of government settings, a w de
vari ety of practical situations in a wi de variety
of judicial systens.

What these three applicants are
applying for at this stage is fairly sinmple and is
fairly limted. What they are asking for as of
right is really two things. The first thing is
the right to make openi ng and cl osi ng subm ssi ons

at the factual inquiry and the right to make an
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oral subm ssion or participate in oral
consultation at the policy stage.

They are al so asking to have the
opportunity to apply, should the need arise and
shoul d the Comm ssion consider it appropriate, for
an opportunity to exam ne individual w tnesses as
t he evidence unfol ds.

The applicants do not consider it
appropriate at this time to form any
preconceptions about where the inquiry may go,
what wi t nesses may be call ed or whether their
expertise will in fact add to the expertise of the
many ot her persons who are applying for standing.

They believe that such a situation
may arise, and there are two sorts of situations
where they consider that may apply for standing to
exam ne a witness.

One such case woul d be where their
expertise is such that the parties who woul d be
ot herwi se exam ning the witness may not have the
ability to inquire into areas that may be within
the expertise of the other parties to the
Comm ssion. So they would be able to bring to the
Comm ssion, for the purpose of the factual

inquiry, information that m ght not otherwi se come
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to the Comm ssion's attenti on.

The second circunstance woul d be
focused on eventual policy subm ssions, and it may
be that the Conm ssion sees fit to inquire into
protocols, informal or formal, adopted by Canada
or other states regarding the forcible
transm ssi on of persons to other countries.

It may be that if there is
evi dence of such protocols, they may wi sh to ask
clarifying questions which would assist themin
maki ng policy subm ssions at a |ater tine.

THE COMM SSI ONER: Not to
forecl ose that type of participation, but along
those lines, if Comm ssion counsel or | suppose
i ndeed ot her counsel, particularly M. Arar's
counsel, wanted to seek assistance fromyou with
respect to either one of those matters, would that
assi stance be forthcom ng?

MR. K. WOODALL: Absolutely. The
first goal is to disrupt the Comm ssion as little
as possible, given that there are a number of
peopl e who have very particular interests. |If
Comm ssi on counsel consider it appropriate, it may
be that they would provide expertise or

suggestions to himinto areas that he may wish to
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i nquire into.

THE COWMM SSI ONER: | appreciate
that. Thank you. Carry on.

MR. K. WOODALL: Those are the two
areas where they would ask | eave, and | think it
i s abundantly evident fromthe application itself
that we are not asking for a determ nation now.

We are simply asking that if you were to make an
order granting some form of standing, the order
woul d recogni ze liberty to apply it at an
appropriate further time.

THE COMM SSI ONER: Okay.

MR. K. WOODALL: The final area
concerning the application is a recommendati on for
f undi ng.

The applicants are not asking for
the recommendati on to specify any particular form
of funding or any particul ar payment be made. The
applicants have been able to obtain counsel to
appear without fee, so there will not be an
application in that direction.

However, we are based in Vancouver
and the hearing is in Otawa. |If the circunstance
were to arise that the Comm ssioner were to

consider it appropriate for my clients, the
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applicants, to participate by way of exam ning
wi tnesses, it may in those circunstances be
appropriate to rei mburse the applicants for the
ordi nary di sbursenments associated with travel.

| have been involved in simlar
circunstances in the past, and I amcontent with
an arrangement whereby some neutral party sim/lar
to a taxing officer would consider extraordinary
expenses, for exanple, air fare and hotel, prior
to us incurring themso that that neutral person
could determ ne whether it is a reasonabl e expense
or not.

| woul d expect in such a
circunstance the taxing officer may take into
account an order that the Conm ssioner has made
concerning the right to exam ne a particul ar
witness is relevant. Again, we don't ask that
that issue be prejudged at this tinme.

THE COMM SSI ONER: Okay.

MR. K. WOODALL: That is the
application on behalf of the three applicants we
represent, subject to any questions that you may
have.

THE COMM SSI ONER: No, | don't

have any. | thought your material was very well
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prepared, and | appreciate it, M. Wodall.

As | indicated to the hearing
earlier this morning -- you probably didn't hear
it -- 1 amnot going to make any rulings today. |

am going to hear the applications over today and
tonorrow and will release a decision with respect

to both standing and funding some tinme next week,

with my reasons. That will be communi cat ed
directly to you and will be on the Comm ssion's
Website.

Thank you very much for your
application.

Let me just make one personal
comment, if | could.

| appreciate that you proposed the
participation here on a pro bono basis. | want to
comend you for doing that. | think it speaks
well for you and the profession that peopl e make
t hose types of contribution.

On my behal f, thank you very much.

MR. K. WOODALL: | appreciate
t hose comments. Thank you for the opportunity to
speak to you this morning.

THE COWMM SSI ONER: Thank you.
Goodbye.
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We are off the phones.

MR. P. CAVALLUZZO:. Yes, we are
off the phones, M. Conm ssioner.

Now we have Col. M chel Drapeau on
behal f of the Muslim Community Council of
Ott awa- Gati neau.

THE COMM SSI ONER: Good afternoon,
Col . Drapeau.
APPLI CATI ON

COL. M M DRAPEAU. Good
afternoon, M. Conm ssioner.

| have a short subm ssion, and the
subm ssion basically will cover some highlights
and enmphasis on sone of the points contained in
the written subm ssion.

The MCCO, or the Muslim Community
Council of Ottawa, speaks for both the | ocal
Canadi an Muslim community and several Muslim
Canadi an organi zations all over the country.

The MCCO al so has a strong wor ki ng
relationship with broad-based Muslim
organi zations, such as the Canadian Islamc
Congr ess.

It is grateful to this honourable

Comm ssion to present its application for
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st andi ng.

You may wi sh to note,
M. Comm ssioner, that the Chair of the MCCOis in
the room M. Mum az Akhtar.

Let nme open by briefly citing the
rai son d' étre of the MCCO.

In a nutshell, the MCCOis a
Canadi an umbrell a organi zati on of Canadi an- based
institutions, Muslimbased institutions. |t came
into being in 1999 for the purpose of acting as a
coordinating forumfor major Muslimorgani zations
in the Ottawa- Gatineau region for the collation,
exam nation and advocacy of issues confronting its
member shi p.

It is blessed with an abundance of
gqual i fied, experienced and civic-m nded
i ndi vidual s of various origin, who collectively
have a remar kabl e capacity for research, study and
anal ysi s.

Through its executive, the MCCO
represents and is associated with no |l ess than 29
member organi zations operating at the regional,
provincial and national |evels, in the cultural,
soci al, educational and religious domains,

concerning i ssues that inpact on many or all of
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its member organizations.

On a regul ar basis the MCCO deal s
with government and non-government agencies to
protect and to enhance the interests of its
menbers.

In addition to its relationship
with national organizations, many of whom | ook to
t he MCCO for | eadership and gui dance, my client
speaks for no I ess than 50,000 Canadi an Muslins
who |ive in the National Capital Region.

At the personal |evel, the MCCO is
proud to count as members of its comunity
M. Maher Arar and his wife Monia Mazigh, as well
as their children.

Al t hough we do not claimto speak
for M. Arar at this hearing or subsequent
heari ngs, we do make the claimof representing the
various friends, associ ates and acquai ntances of
M. Arar who through this ordeal share his pain as
well as his fears in apprehension for their
security and peace of m nd.

M. Comm ssioner, at the outset, |
think it is inmportant to state unequivocally that
the Muslim Community Council of Ottawa- Gati neau

has a deep and abi di ng respect for Canada and its
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institutions.

Members of the MCCO are justly
proud of Canada's well-earned worl dwi de reputation
as an open, multicultural society, tolerant and
respectful of the religion, cultures, custons and
traditions of its diverse people, including recent
i mm grants.

They are equally proud of their
racial, cultural and religious heritage, know ng
t hat such is not inconpatible with Canadi an
citizenship, yet they know t hat since Septenber
11t h, their daily lives have changed dramatically.

| nst ead of being cel ebrated as a
val ued addition to the Canadi an nmosaic, there is a
deep-seated belief in the community that their
di fferences in value, in skin colours and
| anguages are used to distinguish Muslin for
special treatment.

There is also a wi de perception in
the community that as Muslimthey are now t he
target of increased government scrutiny.

Be that as it may, it is precisely
that proximty to the principle of this inquiry,
and the proximty to his famly, friends,

associ ates and acquai ntances which initially
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conpell ed the MCCO to seek standing. This
proximty was made clear right fromthe start in
our Notice of Application for standing which was
submtted to the Comm ssion on April 12th, and
quot e:
"The MCCO-G is concerned that
reports of the activities of
Canadi an gover nment
officials, especially those
representing | aw enforcement,
security intelligence and
foreign affairs relating to
Maher Arar, are having a
severe impact on the Canadi an
Muslim conmunity,
particularly as Maher lives
here."
And | quote agai n;
"We are concerned that
over zeal ous application of
government Bills, such as
C-36 is having a negative
i mpact on our rights as
Canadi an citizens.

Accordingly, we would like to
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have the opportunity to
present evidence to the
Comm ssion and to be present
for testimony."

Hence, the upshot of our position,
so to speak, is that the MCCO is seeking full
standing for two interrelated reasons.

First, the MCCO was a direct
substantial interest in the proceedi ngs; and

Second, the MCCO, as a credible,
informed and authoritative interlocutor for the
Muslim community, can contri bute both expertise
and knowl edge to the Comm ssion of lnquiry inits
pursuit of the truth.

Let me first address in point form
the issue of direct and substantial interest, an
i ssue which is covered in our witten subm ssion.

First, the local Muslimcommunity
enmbraces Maher Arar as one of its sons.

Second, the Arar famly as a whole
is both respected and appreci ated as val ued
members of the MCCO community.

Third, the local Muslimconmmunity
is upset and is in shock about what happened to

Maher Arar.
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Fourth, the local Muslimcomunity
identifies itself closely with the Arar fam |y,
believing that his treatnment is but one exanpl e of
how certain government agencies can be overzeal ous
in their application of the antiterrori st
| egi sl ati on.

Fifth, growi ng nunbers of Canadi an
Muslims hold the honest belief that their rights
as Canadi an citizens can be ignored by Canadi an
security and intelligence officials because of
their religious values, race or country of origin.

Si xth, the MCCO chronicles and
under st ands the nood, feelings and experience of
t he | ocal Canadi an Muslimcommunity. They are
aware, for instance, that several |ocal Canadi an
Musl i ms believe that they have suffered fromthe
indignities of harassing interrogation by Canadi an
police and intelligence agencies only because of
their Islamc |ineage.

Seven, by having standi ng the MCCO
will be able to hear testimony firsthand about
what transpired, what actions were taken by whom
and for what reason and have the opportunity to
Cross-exam ne wi tnesses, where appropriate, so as

to expose the whole truth as well as the notives
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for some of the actions taken against Arar.

This in turn will have a
beneficial inpact upon the |ocal Canadi an Muslim
community with possi ble knock-on effect right
across Canada. Why? Because Muslinms will realize
that their concern and anxiety are represented
directly before the Comm ssion by a known and
trusted agent.

Second, Muslinms will be able to
receive directly fromtheir |eaders timely and
objective feedback about the work of the
Comm ssi on of Inquiry.

Third, Muslims will know that to
their community | eaders they will have the
capacity to cross-exam ne witnesses and, if
required, call evidence to ensure that all sources
of information are exploited in the pursuit of the
truth.

Let me turn to the matter of
contribution to the work of the Comm ssion.

| am convinced that given that
t hey represent a substantial nunmber of Muslim
organi zations in Canada and that they possess the
denmonstrated | eadershi p, expertise and know edge

on issues involving the Islam c culture and
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religion, the MCCO can contribute significantly to
t he work of the inquiry:

First by cross-exam ning
wi tness -- of course not all witnesses -- where is
appropri ate and where there is no duplication;

Ssecond, by placing rel evant
evi dence before the Comm ssion as to the system c
probl ems bei ng experienced by menbers of the
Muslimcommunity, either during Phase 1 or
Phase 2;

By acting as an effective and
responsi ble conduit within the Canadi an Muslim
community in an attempt to | essen the growi ng
chasm of m sunderstandi ng and suspi ci on bet ween
Musl i m Canadi ans, government and the general
popul ati on;

By presenting, in a respectful
manner, proposals and recommendati ons to prevent
recurrence; and

Finally, by giving the Conmm ssi on,
particularly during the policy review phase of the
inquiry, access and advice, as well as know edge,
in the pursuit of reasonable and practical
sol uti ons.

Respectfully, sir, my client
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subm ts that by having standi ng at the hearings
they will provide the Canadi an Muslimcommunity
with the confidence that the public inquiry wil

be impartial in every respect and that all the
facts will be laid out plainly and in full candour
in the interests of discovering the truth.

|f only these Canadi ans can become
convinced that their interests are being addressed
by the inquiry and, through the eyes of their
representative, they can see that indeed the
inquiry is |leaving no stone unturned to get to the
bottom of this matter, then standi ng would have
served the public inquiry.

This in turn will restore
confidence into Canada's security regime so that
Canadi ans, regardless of their origins, can once
again enjoy a sense of security when travelling
abroad under the protection of a Canadi an
passport.

| will close my subm ssion,

M. Comm ssion, by noting that the evidence put
before you, in nmy respectful subm ssion, which
includes two affidavits sworn by the executive
members of the MCCO, ainms at bringing home to this

honour abl e Conm ssion how i mportant it is that
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public interest organizations |i ke MCCO be granted
standing in order to ensure that a bal anced
scrutiny of the facts be conduct ed.

Obvi ously all concerned are
sensitive to the fact that not only nust such
scrutiny take place, but that the perception of a
bal anced scrutiny be recogni zed as being cruci al
to the Canadi an denmocracy.

Thank you, sir.

THE COWMM SSI ONER: Thank you,

Col onel. Let nme just ask you this -- |I'mnot sure
if you were here this morning, but | asked one of
the earlier applicants -- there are six applicants

in all who represent Muslimor Islamc interests
or Arab interests. | recognize genuinely that
their constituent menmberships, their m ssion, if
you will, is different, that they have different
perspectives and that is why there is different
organi zations. There is obviously very good and
valid reasons why there are these different
groups.

But in terms of the work of this
Comm ssi on, the question | asked this nmorning and
| now put to you is: They seemto have, in

general ternms, basically the same concerns. They
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are obviously synmpathetic to M. Arar's case and
anxious to find out not only what happened but why
it happened. | hear that.

They are very concerned about, if
| can put it as what some have call ed about raci al
profiling and the inpact of this on the Muslim
community. They are very concerned that the
Muslim community be informed about the work of the
Comm ssion and that it have confidence in the
i ndependence of the work of the Conm ssion, al
very | audabl e obj ectives.

My question to you then is:

Recogni zing that there are different reasons and
di fferent perspectives and focus for the groups,
when you come to the Conmm ssion how do |I sort it
out? If they are all bringing essentially the
same role in terms of what we are doing here at
the inquiry, how do |I approach the six different
applications?

COL. M M DRAPEAU: | am happy to
see that you are going to be struggling with that
and not myself, but when I |listened to the
representation this norning there is obviously a
comonal ity of purpose between themall. Even the

words were simlar. W all want to get to the
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bottom of the truth first.

Second, we all want to assist to
t he degree that we can in order to highlight, in
order to try to bring expertise and know edge t hat
we may have in some area, a very special area.

No doubt that in some cases even
if all of themwere to receive standi ng not all of
t hem woul d automatically want to exercise or quote
or cross-examnation rights if they had to have
any, because there would not only overl appi ng but
there woul d be duplication if that were to be the
case.

If I were to back out a bit --
mean in our case and the case that we make is our
fear or interests or our i mmediacy of concern is
due primarily because were are here and Arar is a
member of that community and we can only bring the
acuteness of sonme of the problens experienced by
our menbers. We have done this in this comunity
where the further you move away fromit the nmore
difficult it will be to bring this to the table.

Not to suggest that we coul d not
col | aborate and we have col |l aborated so far,
because we nmake that case that MCC who represents

29 different organi zations, some national, sone
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provincial, some regional, not to suggest that
t here could not be nmore. And dependi ng on what
your decision is and certainly the MCC was al ready
willing, but would be the first one to want to
expand that. Now would we want to be at the
table? Of course, and that is the reason why | am
here today and I think we can and | think we can
only play a useful part init, but we can also
subsume within our representation the interests of
our sisters and brothers organi zations.

But there is certainly some
overlap and | have to |l eave this to your better
j udgenment as to where limtations will have to be
i mposed in order to make sure that it is conducted
in a nore effective and expeditious action
possi bl e. But what you can take from what | am
saying is we will coll aborate as nuch as we can
not only with the Comm ssion nmost certainly, but
also with these organi zati ons who are travelling
the same road as we are in the pursuit of the
truth.

THE COWMM SSI ONER: Thank you very
much, Col onel .

COL. M M DRAPEAU: Thank you.

THE COMM SSI ONER: The next
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presentation is scheduled for 3:15 and it is a
conference call to Berlin?

MR. P. CAVALLUZZO:. That is
correct, M. Comm ssioner. | don't see why we
can't phone himright now M. Matas will be
waiting in a hotel roomin Berlin, so |I think
t hat . .

THE COWMM SSI ONER: Okay, well | et
us try..

MR. P. CAVALLUZZO:. Get him 10

m nutes early.

THE COWM SSI ONER: Let us carry-on

t hen.

MR. D. MATAS: Hello, it is David
Mat as.

THE COMM SSI ONER: Yes, it is
Comm ssioner O Connor and | am here with Paul
Caval luzzo and a room of ot her people. |
understand you are in Berlin.

MR. D. MATAS: Exactly, that is

right.

THE COVMM SSI ONER: | have received

your written materials, | have had an opportunity

of |l ooking at that, M. Matas. So if you would

li ke to go ahead and make what ever subm ssions you
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wi sh and I may have a few questions.
APPLI CATI ON (via conference call)

MR. D. MATAS: All right, well
basically the organization is a recently founded
organi zation. | amone of the co-chairs and our
mandate is torture, dealing particularly with the
i nternati onal aspects of torture.

One of the principals behind the
organi zation i s Houshang Bouzari who is a
plaintiff in a case suing the Government of Iran
for conpensation for torture.

We are interested both in the
policy and the practical or the factual elenments
of the inquiry. Our focus is sending soneone to
torture, the kinds of guarantees that are
necessary to prevent it and the assessnent of the
reliability of assurances in particular. OQur
understanding is in the context of the Arar case
that there were some assurances that were given by
Syria to the United States.

So, we would be interested in
pursui ng that whol e aspect both factually and from
a policy context about what one does to get
assurances, what one does to assess them and how

one prevents renoval to torture. So, | feel that
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our interest is specific enough and we do have
some background al ready because of this Bouzari
case that we could contribute something to the
Comm ssi on.

THE COMM SSI ONER: One of the
guestions | have been putting to different
applicants is, in terms of reference as | am sure
are aware, specified standing must be granted to
peopl e who have a substantial and direct interest
and whet her there is a distinction between that
and peopl e who have a genuine interest and concern
in the issues and i ndeed have an experience or
expertise that would be of assistance to the
Comm ssi on.

Woul d you say that your group
falls in the former or the |atter category?

MR. D. MATAS: Well, there is
somet hing very direct in our interest, because we
do have as one of our founding nmembers somebody
who has been tortured and we are involved in
[itigation on that issue still. And there is that
connection that is perhaps a little bit different
fromthat of the general public. And we do have
background in the i ssue because of that litigation

and the particular focus of our organization.
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Obvi ously we are not, | mean, we
are not famly menbers of Maher Arar, but | assune
t hat the people who are applying for standi ng are
mostly not of that nature. So, | would say it is
sort of alittle bit different fromjust sonmebody
who is off the street and is kind of concerned
about torture.

THE COMM SSI ONER: No and don't
get me wrong, | am not suggesting that is not the
case and there is not a genuine concern and al so a
genui ne capacity to help the inquiry. MWhat | am
sorting out is, you can appreciate with the nunmber
of applications here, is the types of ways that
people if they are to participate in the inquiry
may be of assistance.

| can tell you for starters that I
want all of the assistance that | can get to make
sure we do a thorough job. But on the other hand
one still has to structure it so that there is not
sort of an unnecessary overlap in duplication.

MR. D. MATAS: Well, there is two
things that I would say. One is first of all that
we are not interested in every aspect of the
inquiry, we just have this one specific aspect

that we are interested in. And the other is |I am
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not really aware of everybody who has applied to
come before you. But if it would nmake sense to
you to have some of the interveners grouped

t oget her, we woul d have no objection to that.

THE COMM SSI ONER: Yes, that was
actually the next question | was going to raise.
There are a couple of the other interveners.. |
woul dn't force peopl e obviously, but if people are
willing and have the same interest, there may be
an advantage to whatever type of participation and
to have it that they do it, those with the sane
interest, they do it as a coalition rather than
i ndependent | y.

MR. D. MATAS: Well, sinmply froma
practical point of view !l assune that you will be
sitting a number of days and if there was a group
put together it m ght be easier to kind of work
t hat out than if we were each expected to be there
all the tinme.

THE COWMM SSI ONER: Okay, now is
t here anything el se you wish to say about your
application?

MR. D. MATAS: Well, ny
understanding is there is a possibility of funding

and if that is the case we would of course like to
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apply for it.

THE COMM SSI ONER: Right, well the
terms of reference provide that if sonmeone is
grant ed standi ng, because they have a substanti al
and direct interest, then | am able to make
reconmendati ons only, but recommendati ons to the
government for funding in accordance with
gui del i nes.

| do take it fromyour materi al
t hat you made that application if you were granted
st andi ng, you have al so applied for funding.

MR. D. MATAS: Yes, that is right.

THE COMM SSI ONER: Ri ght .

MR. D. MATAS: So, other than
that, no there is nothing else |I would have to
say.

THE COMM SSI ONER: Okay, wel l
t hank you very much. The process that is going to
happen here is that I will be hearing applications
for the rest of today and tomorrow. | will be
maki ng my decision with respect to standi ng and
fundi ng soneti me next week and we will be
rel easing that decision together with my reasons.
So we will be in touch with you about it.

MR. D. MATAS: Fi ne, and | thank
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you for calling nme all the way over here.

THE COMM SSI ONER:  Well, that is
not a trouble at all and thank you very nmuch for
your presentation.

MR. D. MATAS: Good luck with your
del i berati ons.

THE COWMM SSI ONER: Thank you.

MR. D. MATAS: Right, bye.

MR. P. CAVALLUZZO:

M. Comm ssioner, | think we can move Berlin to
New York, the Center for Constitutional Rights.
THE COMM SSI ONER: This is another

conference call.

--- Pause
THE COMM SSI ONER: Hel |l 0?
MS B. OLSHANSKY: Justice
O Connor, my nane is Barbara O shansky. | amthe

Deputy Legal Director for the Centre for
Constitutional Rights.

THE COMM SSI ONER:  Your | ast name
is O shansky?

MS B. OLSHANSKY: O shansky, that
is correct.
APPLI CATI ON (via conference call)

MS B. OLSHANSKY: The Centre is
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submtting today its oral application for
standing, in addition to the witten application
t hat was subm tted several days ago to the
Comm ssi on.

The Centre, as our written
application states, is a United States based
non-profit | egal, educational and advocacy
organi zati on.

We felt it incunmbent upon us at
t he outset to note that we are American tri al
counsel for Maher Arar, and we make our
application today because we believe that we can
make a significant contribution to the
Comm ssion's inquiry, not in our role as counsel
but rather in our role as one of the | eading
organi zations in the United States that has been
concerned with providing avenues for redress for

torture victims and their relatives.

The Centre was started in 1996 and

has a | ong-standing history of assisting people
who have been denied rights and benefits under
domestic and international |aw.

Al t hough this Centre originally
focused primarily on issues surrounding the

enforcement of civil and constitutional rights in
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this country, beginning in 1979 the Centre
established a program designed to use | aw as a
means by which to contribute to the struggle for
human ri ghts around the worl d.

This effort commenced with Centre
| awyers devel opi ng a concept of using a
200-year-ol d federal statute in the United States,
the Alien Tort Statute, to seek redress for
torture victins.

Centre | awyers brought the first
case to use that statute, Filartiga versus
Pena-lrala, in 1976, on behalf of the famly of a
17-year-old who was tortured to death in Paraguay
by a high-ranking police officer.

When M. Pena-lrala fled Paraguay
to the United States, Centre | awyers used this
statute as a basis for jurisdiction and a cause of
action in the federal court. That decision in
Filartiga established the principles that American
courts nmust interpret international law as it has
evol ved and exi sts anmong the nations of the world,
that official torture is prohibited by the | aw of
nations and that torture survivors have a right to
enforceable remedies in the U S. court.

In this regard, we wi sh to make
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note for your Honour that the Centre has |ed the
call in this country for |egal remedies for the
victims of torture.

Lat er deci sions addressing clains
under the Alien Tort Statute have been upheld for
suits concerning genoci de, war crimes, sunmmary
executi ons, disappearances, prolonged arbitrary
detention and cruel, inhuman and degradi ng
treatment. The Centre has been involved in the
vast majority of the post-Filartiga litigation and
has brought litigation seeking to hold accountable
both para mlitary groups and corporations that
have worked in concert with government actors to
cause the violations alleged.

So for nmore than 25 years now, the
Centre has remai ned commtted to bringing
[itigation in order to bring torturers to account
and to obtain justice and reparations for
survivors of torture.

I n addition, the Centre has pl ayed
a leading role in presenting the testinony of
victims to war crinmes tribunals convened around
the world and has assisted individuals fleeing
torture and seeking political asylumin this

country, as well as persons seeking safe haven in
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third countries while in the m dst of American
deportation or removal proceedings.

| f granted standi ng, the Centre
woul d bring to the proceedings its considerable
expertise in three areas that we respectfully
believe are critical to the Conm ssion's work.

The first area is the history of
the policies and practices of the United States
with regard to torture and refoul ement or
rendi tion.

More specifically, the Centre is
most famliar with the extant and emergi ng
informati on that should have alerted the Canadi an
government about United States' practices, both
prior and subsequent to September 11, 2001.

The Centre al so has significant
expertise in the | egal framework governing
imm gration issues in the United States, including
very conmpl ex i ssues surroundi ng the interplay
bet ween t he executive and judicial branches and
the adm nistrative and adj udi catory functions of
t hose branches, as well as the interplay resulting
fromthe overlapping jurisdictions of the various
| evel s of | aw enforcement in the United States.

Finally, and not insignificantly,
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the Centre has significant expertise in the | egal
framewor k governing the United States
i mpl ementation of the U N. Convention Agai nst
Torture.
When the United States ratified
t he Convention in October of 1994, it did so
pursuant to a number of significant decl arations,
reservations and understandi ngs, including a
decl aration that convention Articles 1 through 16
are not self-executing and therefore require the
enact ment of domestic inplenmenting | egislation.
Because of these reservations,
there is a network of |aws that inmplement the
provi sions of the convention against torture.
Pursuant to this network, each
federal agency is required to pronmul gate and
enforce regulations to i nplement the convention so
that there is both an amendnment of existing | aws,
enact ment of new | aws and enact ment of regul ations
by each enforcing agency: the Departnent of
Justice, the Departnment of Honmel and Security and
t he bureaus under the Department of Homel and
Security, which are the Federal Bureau of
| nvestigation and the Imm gration and Enforcement

Di vi si on.
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In addition, there is a body of
U.S. regulations inplenmenting the convention that
speak to the issue of diplomatic assurances.
Pursuant to this provision, the Secretary of State
of the United States is permtted to forward to
the Attorney General assurances that the Secretary
has obtained fromthe governnment of a country that
an alien would not be tortured there if he were
removed to that country.

In the United States, if such
assurances are forwarded for consideration to the
AG or to the Departnment of Homel and Security
Secretary and are deemed sufficiently reliable to
permt removal without violating CAT obligations,
an alien's claimfor protection under Article 3 of
t he convention is dism ssed and he may be renoved.

Because Article 3 itself provides
little guidance as to the application of
di pl omati ¢ assurances and because the regul ations
t hemsel ves do not delineate fully the
consi derations nor the wei ght provided to those
considerations in making that determ nation, we
think the Centre input on these issues would be
very hel pful to the Comm ssion in weighing what

types of assurances United States officials got,

StenoTran



© 00 N oo o B~ wWw N P

T N T S T T T N T e e e e e e S S S S
gag A W N P O © 0o N oo 0o M W N - O

137

what types of assurances perhaps Canadi an
officials got, and what they should have sought in
terms of United States | aw.

Beyond these areas of | egal and
factual expertise, the Centre would bring to the
Comm ssion the benefit of its relationships with a
| arge nunber of U.S.-based human rights
organi zations, which could al so be called upon to
provi de expert testinony or present factual
evi dence to the Comm ssi on.

Because the Centre believes that
t he procedures and methods the inquiry adopts wil
l'i kely become an inportant precedent
internationally and may serve as a model for
future investigations around the world, the Centre
is greatly interested and invested in the outcone
of this proceeding.

We al so anticipate that the
findings of the Comm ssion will contribute to the
devel opment of the | aw and practices governing
procedures to be used for reviewi ng the conduct of
government officials, and has a direct and
substantial interest in contributing to the proper
devel opment of this substantive | aw.

For these reasons, the Centre
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today is seeking standing to attend the public
hearings, to exam ne specific witnesses called to
such hearings, to suggest witnesses to Comm ssion
counsel for consideration, to suggest |ines of
guestioning for your Honour to ask witnesses to be
exam ned in canera, and to make such oral and
written subm ssions on points of |aw, procedure
and facts that the Conm ssioner may deem of
interest during the proceedings.

Thank you.

THE COWMM SSI ONER: Thank you very
much, Ms O shansky.

It strikes me that listening to
you one of the things that you are proposing is
t hat you do have consi derabl e know edge in the
| andscape, if you will, in the United States about
the | egal and regul atory | andscape with respect to
torture and Anmerican obligations in that regard.

| noted that in the material that
M. Arar's counsel filed in support of their
application, they made reference to the fact that
t hey woul d have access to that type of expertise,
and as | recall | think they were referring to
t he expertise that you and the Center would bring

to it.
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My question, | guess, is -- and
this may be premature, | amnot sure -- you would
be avail able, | guess, or available to help with

putting together evidence that would be of a
descri ptive nature, but describing that | andscape,
as | call it, that you have di scussed with us

t oday.

I s that one of the functions that
you are suggesting you would fulfil?

MS B. OLSHANSKY: Right. Both the
| egal | andscape and really the historical and
factual | andscape of the history in the United
States of both covert and overt policies with
regard to rendition. There is quite a |long
history in the United States of these policies,
some of which has now become a matter of public
record. Sone of it has not to date been part of
t hat, but which we have been privy to because of
our participation in various |lawsuits on behal f of
peopl e that have suffered torture.

So we have a very clear factual
under standing of the United States' role in
various human rights violations around the world,
and it's either sort of sanctioning or a

willingness to | ook aside at other countries
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undert aki ng such acti on.

THE COWMM SSI ONER: Thank you very
much for your application and your written and
oral presentation.

The process here is | am hearing
applications for standi ng and fundi ng over today
and tonorrow. | will be making a decision
someti me next week and we will be releasing the
deci sions with reasons.

We will be in touch with you and
communi cate the results of your application at
that tinme.

MS B. OLSHANSKY: Great. Thank
you very much, Your Honour.

THE COWMM SSI ONER: Thank you very
much. Bye-bye.

MS B. OLSHANSKY: Bye-bye.

THE COMM SSI ONER: We have how
many nore?

MR. P. CAVALLUZZO: We have three
nmore applications to do. | don't know if you want
to take the afternoon break now or do you want to
pl ough t hrough?

THE COWMM SSIONER: It's pretty

warmin here. We m ght just take a 10-m nute
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break and then we will resune.

We will rise then.

THE REGI STRAR: All rise.
Veuill ez vous |l ever. La séance est mai ntenant
suspendue.

These proceedi ngs are now
suspended.
--- Upon recessing at 3:24 p.m /

Suspension a 15 h 24
--- Upon resum ng at 3:38 p.m /
Reprise a 15 h 38

MR. P. CAVALLUZZO: Next we have
t he Canadi an Council on Anmerican |Islamc
Rel ati ons.
APPLI CATI ON

MR. R. SALOQJEE: Thank you very
much, M. Comm ssioner for |listening to us today.

My name is Riad Sal oojee. | am
t he Executive Director of the Canadi an Council on
Anmerican-lslam c Relations. To nmy left is
M. Khalid Baksh, who will be our counsel and is
fromthe aw firm of Baksh Kutty.

In terms of what we would like to
do, M. Comm ssioner, is three things: Very

qui ckly explain to you who we are at CAI R- CAN.
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Two, to al so speak about our possible amended
application for standing and, three, to turn it
over to M. Baksh to denonstrate that we do have a
substantial and direct interest.

In the beginning I would like to
mention that we will be pursuing joint standing
wi th the Canadi an Arab Federation. W have
reached this decision after submtting our
i ndi vidual applications | ast week and we have
reached this decision for a nunber of reasons.

One is that we are both national
organi zations representing |large constituencies at
the inquiry. The Canadi an Arab Federation is a
nati onal organi zation representing Arabs across
the country. They are bringing into this inquiry
upwar ds of 34 different endorsing groups. Many of
t hose are umbrella groups thenselves. W are
bringing into the inquiry about 112 endorsing
groups as wel |.

| n our application Appendi x A sets
out the list of endorsing organizations. | would
just like to bring to your attention the fact that
the Muslim Community Council of Ottawa- Gati neau
al so appeared before you today. Though they are

endorsi ng our application, that should not
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prejudice their application for standing as well
bef ore you.

THE COWMM SSI ONER: They are one of
t he endorsing groups for your organization. |Is
that right?

MR. R. SALOOJEE: Yes, that is
correct.

THE COWMM SSI ONER: Thank you.

MR. R. SALOQOJEE: The reasons why
CAF and CAIR decided to try to pursue a joint
application are essentially five:

t hat we are national organi zations
representing a fairly diverse constituency across
the country;

we believe we have conpl enentary
and overl apping interests;

we believe that there can be val ue
to the Conm ssion by streanmlining its resources
and avoi di ng redundancy; and

| astly, we have worked together
very well in the past and we think that we can
wor k together very effectively at the inquiry as
wel | .

Turning to who we are, very

briefly, we are a national grassroots
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organi zation. We represent a | arge nunber of
Musl i ms across the country. As you can see from
our application, we are comng to the table with
about 112 such endorsenents. We are nulti-ethnic,
mul ticultural and also nmulti-practice, if you
l'i ke, representing both the conservative and al so
the |iberal end of the spectrum

We have a national office in
Ottawa. We have four paid staff menmbers. We have
a board that comprises prom nent Canadi an Muslim
activists, lawers. Our Chair is a columist for
t he Gl obe and Mail and one of our board menmbers is
t he | ead counsel for the Canadian Muslim Civil
Li berti es Associ ati on.

| woul d al so mention that within
our endorsing organi zations are four national
organi zations, the Islam c Social Services
Associ ation, the MuslimLawyers Associ ation, the
Musl i m Associ ati on of Canada and t he Canadi an
Muslim Civil Liberties Association as well.

| won't go into much detail,
because of time constraints, in terms of our work.
| would just draw your attention to our annual
review

The review sets out, | think quite
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succinctly, our work over the l|ast year. It is an
annual review of 2003-2004. It draws attention to
the fact that we publish a number of publications,
we gi ve national workshops, we have done extensive
medi a engagenent, national surveys and hate crime
document ati on. We have been before parlianmentary
and senate comm ttees and we have a number of
academ c writing pieces as well as 41 opinion

pi eces across the country.

The specific things | would draw
your attention to, and then I will turn you over
to my coll eague, are three things: one is -- if
you will excuse nme | will just pass this up as
wel | .

That is a supplenmentary brief. It
just docunents sonme of the media coverage
regardi ng one of our publications. It is called a
"Know Your Ri ghts" publication. It received
extensive coverage over the | ast week.

The brief details the extent of
t he medi a coverage and al so gi ves exanpl es of the
various elements in our publication.

The piece that created nmost of the
medi a interest had to do with | egal advice given

to Canadi an Muslims regarding visitations by the
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RCMP and CSI S.

I n addition, | draw your attention
to page 13 which tal ks about our opinion pieces.
We al so have an i ndex of some of our opinion
pi eces on page 16. As you can probably see, many
of those opinion pieces deal directly with issues
of civil rights, civil liberties, the rule of |aw,
et cetera. Three of themdeal directly with the
case of M. Arar.

Lastly, on page 14 is a fairly
i n-dept h explanation of our work in M. Arar's
case, our activismin that regard, and also a
statement from M. Arar directly about our
activism

Wth that, | will nowturn it over
to my col |l eague, M. Khalid Baksh.

THE COWMM SSI ONER: Thank you,

M. Sal o0j ee.

MR. K. BAKSH: Good afternoon,
Comm ssi oner O Connor. It is a pleasure to be in
front of you. | don't think I have actually had a
chance to talk to you like this since articling
days back at Borden & Elliott.

I n any event, you have heard a | ot

t oday. You are going to hear a |l ot tomorrow
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again. You are hearing a | ot about unique
perspective. | want to talk to you about that,
because again we are bringing a unique
perspective, but |et me explain why.

The difference that we have is
dealing with the material witness, being CAIR and
t he people at CAIR, and the expertise that CAIR
and its counsel brings to the table.

Now, you have heard -- and |I' m not
going to go through this again -- about the
substantial interest of the Muslimcommunity with
regards to this inquiry. Sinmply put, we have a
community under siege in Canada since 9/11. The
Arar situation, this unfortunate situation,
personifies and clarifies these issues for so, so
many Canadi an Musl i ms.

In dealing with this the mandate
of CAIR is as advocacy, as you can see fromthe
materials. The work that it has done, the
expertise that they bring to the table is
somet hi ng that the Comm ssion could seriously
consi der adding as a tool in ternms of this
inquiry.

Finally, there is the support of

the community. You have heard a | ot of
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i ndi cati ons about support from conmmunity members.

The public confidence in the
Comm ssion is essential. It is absolutely
necessary for Muslims in a Muslimgroup to be seen
and to participate in a meaningful way at the
t abl e.

Enough sai d about that. What
about CAIR?

The contribution to the factual
inquiry is going to be one with regards to being a
material witness. Fromthe start CAIR was the
first organization that M. Arar's wife went to.
CAI R has been involved in the Arar support
commttee right fromthe start dealing with
strategy and the facts: How are we going to deal
with this? What information is comng out? Let's
deal with this. Where are we going?

They advocated for his rel ease,
not only to the Governnment of Canada but to
government officials for the United States,

i ncludi ng Ambassador Cel lucci, including External
Affairs.

CAI R was there upon his return,

M. Arar's belated return to Canada.

CAIR was al so one of the first
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organi zation to press for the inquiry. CAIR has
managed to do this through various | evels of
government and t hrough various different
strategies.

What CAIR is going to bring, in
addition to the material witness part, to the
table is context. The context is going to be
provi ded t hrough cross-exam nati on and | egal
subm ssions. Other groups can also bring this to
t he table.

What makes us separate? What
gives us that uni que perspective? Again com ng
back to the expertise.

CAl R Canada and its counsel have
created expertise on issues surrounding the inmpact
post 9/11 on the Muslimconmmunity. As you can
see, there are many op eds that CAIR has written.
They have advocated at various |evels of
gover nnment .

Counsel and CAI R Canada have been
active participants in the criticismof policy and
| egislation at all levels, particularly dealing
with security | egislation.

Counsel and CAI R Canada have dealt

with CSIS, the RCMP, imm gration officials,
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custonms officials and police forces. These unique
perspectives and the experience of counsel and of
CAIR bring to the table will give you, Conmm ssion,
a uni que perspective on what is happeni ng out
t here.

There is a survey that is
di scussed in our subm ssion. The survey will deal
with issues surrounding RCMP and CSIS in
particular. There is know edge of procedures of
RCMP and CSI'S, both official and unoffici al
procedures, because unfortunately it appears that
there are unofficial procedures out there. Again,
perspective can be brought not only through the
cross-exam nation but also through the | egal
subm ssions with regards to this.

Counsel and CAI R- CAN have been
involved in C-36. They have been involved in C-7
in terms of dealing with subm ssions and
criticisms of it. They have been present at RCMP
and CSI S neetings and advocacy.

They have dealt with the
"voluntary questioning” by CSIS and RCMP officers.
We have dealt with issues arising out of project
Thread where the unfortunate 21 gentl enmen of South

Asi an descent have been invol ved.
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There have been interventions for
i ndi vidual s detai ned at home and abroad, including
in the United States. There have been
representations to all |evel of governments and to
various |l evels of security forces, including the
| ocal police forces.

In effect, what we are going to
bring to the table for the Conm ssion, not only is
saying we are a voice of the Muslimcomunity,
that we are representative of what the community
can give. We are bringing that expertise to deal
with those specific issues, and you will notice in
our brief -- and | am not going to go through the
brief -- we deal with the issues as we see them
including i ssues such as racial profiling,
including i ssues such as policy reviews. Again,
the is something that we are bringing sonmething
specific to.

Wth regards to Part Il of the
inquiry, we are going to bring inmpact and evi dence
as to effective oversight mechani sms through the
exam nations and through subm ssions. W are not
there just for Part | of the inquiry. Part Il of
the inquiry is very inmportant, particularly

considering the experience that we have with RCWVP
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and CSI'S, as | indicated before, the official and
unofficial protocols and policies that we find in
pl ace.

One of the very inportant issues
that the Comm ssioner will be deciding with the
next four weeks is national security
confidentiality. It is essential that the
Comm ssion hears all sides with regards to this
matter. Obviously, there are going to be issues
of national security with regards to this matter,
but at what | evel does that confidentiality mean
t hat we have in-camera hearings?

Parties such as CARE Canada wi |
be able to bring perspective, ideas and law to the
Comm ssioner's attention to allow the Comm ssi oner
to make an informed ruling with regards to all the
options and all the issues in front of him In
addition to that, the national security questions
under section 46 of the rules.

It is my understanding that a
party may suggest questions to counsel and you
have terrific counsel, but perspective is al so
very important and by bringing perspective to
t hose questions, perhaps those questions will be

asked that may not have been asked ot herwi se.
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Agai n, perspective comes fromthe expertise that
is comng to the table with this group.

Finally, post inquiry. There are
a research paper subm ssions and consul tations.
There are public subm ssions and public
consultations. Certainly, this should be
somet hing that CARE is going to be part of and
woul d i magi ne, whether CARE is actually a party to
the inquiry or not, that is something where it's
going to be.

The advantage to having CARE - -
and this is going back to the beginning -- what
makes this different? Not only the materi al
wi t ness but the expertise and the specific itens
that we will be able to bring into play, not only
with regards to the cross-exam nation, but also
with regards to | egal subm ssions.

Thank you.

THE COWMM SSI ONER: Thank you very
much, M. Baksh.

Thank you for your presentation
and your material. As | have indicated earlier,
the decision will come next week as | try to sort
out all these applications.

| appreciate very much the

StenoTran



© 00 N oo o B~ wWw N P

T N T S T T T N T e e e e e e S S S S
gag A W N P O © 0o N oo 0o M W N+ O

154

interest of your organization and we will be in
touch with you.

MR. K. BAKSH: Thank you.

THE COWMM SSI ONER: Thank you.

| m ght just say to counsel, you
are wel come to stay, but you need not to stay once
you have finished your presentation. Feel free to
go if you wi sh

M. Green, you are next, the
Canadi an Arab Federati on.

APPLI CATI ON

MR. M GREEN: Good afternoon,
M . Comm ssioner.

M. Comm ssioner, | amhere on
behal f of the Canadi an Arab Federation or C-A-F
or CAF as it is often known.

Sinmply | et me begin by echoing the
proposal made by my col |l eague, M. Ri ad Sal ooj ee
just a few moments ago and to make cl ear that the
application on behalf of CAF is anmended as a joint
application for a single-party seat and it will be
a twi n-headed one. Our proposal to you is
endorsed by --

THE COMM SSI ONER: So we shoul d

treat this as a single application.
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MR. M GREEN: Treat it, please,
as a single application for one party. We wil
share the responsibilities.

| think it's probably patent to
you, M. Comm ssioner, that CAF is an Arab
Canadi an organi zation. CARE Canada is a Muslim
organi zation. They both have nati onal prom nence.
They both, in fact, are venerabl e organi zations
representing their own constituencies. W have
had a history of working together in the past. It
is a good fit, and we approach the matter
appreci ating our conplementariness of the
interests and with the desire to work together in
the interests of our constituencies and the
purpose of this inquiry and the achi evenent of
t hat purpose.

The background to the application
on behal f of CAF nust begin with Maher Arar.

M. Arar is a victimof the war on terrorism The
fact that he is a man of Arab descent who |ives
and remai ns part of an Arab community expl ains
much of why he was subject to the national
security excesses in this particular case. There
is an aura of suspicion that remains to this day.

It's alnmost trite to point out
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t hat no Canadi an et hnic community has suffered as
much undeserved coll ateral damage in the post-9/11
worl d as has the Arab Canadi an community:

Bi gotry, stigmatization, outright discrimnation,
some of which has been chronicled in the daily
newspapers, magazine articles, and as | will get
to by CAF, since 9/11.

Arab Canadi ans identify strongly
with Maher Arar no matter how well integrated they
are in Canada. No matter how many generati ons
t hey have been here, no matter how wel | educated,
no matter how professional, many Arab Canadi ans
fear their personal safety, their personal
security is no greater than was Maher Arar's.

Arab Canadi ans identify with Maher
Arar because at some visceral |evel they are
deeply concerned that what happened to him
happened in substantial part because he was an
Arab Canadi an, because he was a Muslim Canadi an.
Those concerns are, | say respectfully,

M. Comm ssioner, the same concerns that underlie
your terms of reference.

These are concerns about raci al
profiling. They are concerns about the use of

security stereotype. They are concerns about the
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fl awed met hods and Iimted value of intelligence
gathering in ethnic comunities. They are
concerns about information sharing, information
sharing that exposes Arab Canadi ans i ncl udi ng, but
certainly not limted to M. Arar, to the
excessive zeal of Canada's intelligence partners
and as well concerns about discrimnation, raw,
uni nformed, culturally insensitive discrimnation,
di scrimnation that not only fails to identify
true security threats, but alienates entire
comunities, marginalizes entire communities in

t he process.

Those issues, discrimnation,
raci al profiling and human ri ghts abuses, those
t hat accompany them are what CAF is all about,

M. Comm ssioner, since its founding some 37 years
ago in 1967, and particularly so since the events
comencing in 9/11.

CAF has a substantial and direct
interest in the process by which Canadi ans of Arab
descent come to be | abelled and treated as
terrorists. It has a substantial and direct
interest into finding the proper bal ance between
| egitimate national security interest, on the one

side, and the protection of civil liberties and
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rights on the other. This has al ways been the
core interest of CAF.

M. Comm ssioner, you have before
you a letter of the Executive Director of the
Canadi an Arab Federati on.

| will not wal k you through it
ot her than to point out that CAF is a nati onal
not-for-profit umbrella organization for Arab
Canadi ans. It has two permanent offices. It has
ten staff menbers.

Its mandate is to defend the
interests of Canadi ans of Arab origin. It is
conposed of dozens of members from coast to coast,
and a number of those menber groups are thensel ves
umbrell a organi zations that represent and speak
for organi zati ons of | ocal or other shared
i nterests.

It has prograns in the field of
educati on medi a, advocacy and research. But at
core its work is concerned to protect and advance
the civil liberties of Arab Canadi ans.

CAF representatives have testified
before parliamentary comm ttees considering bills
t hat have been proposed by the governnent,

including Bill C-36, the anti-terrorism
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| egislation. It has made written subm ssions to a
number of parliamentary commttees. |t has worked
with all three tiers of government across the
country to preserve and enhance respect for the
dignity of Arab Canadi ans.

Since its inception CAF has
faithfully docunmented the discrimnation and
bi gotry suffered by Arab Canadi ans -- a much
| arger job since 9/11.

| ndeed, CAF is probably the single
best repository of human rights abuses suffered by
Arab Canadi ans as a result of the new national
security agenda.

To be clear, M. Comm ssioner, CAF
does not deny the need for effective national
security. What CAF takes issue with is the
prem se, no matter how | atent, that being Arab
somehow means being suspect. It is a toxic
thesis. It wreaks terrible damage. Maher Arar is
per haps the most notorious case, but he is no
aberration.

CAF does not seek standing to carp
or whi ne about past injustices. Let me be clear.
It sincerely wishes to play a constructive role in

identifying the causes of Maher Arar's ordeal and
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in crafting policies and institutions that are as
effective in preventing terrorismas they are
sensitive to the rights of all Canadi ans:
fairness, balance and respect.

Those are the thenes,

M. Comm ssioner.

M. Comm ssioner, | don't know if
you need to hear me on funding. The materials are
set out in the letter that | prepared for you.
Clearly, to grant standing to CAF in its current
circunmstances would be a holl ow gesture. Our
concern is to be a nmeaningful participant. That
will require funding.

Thank you very much.

THE COWMM SSI ONER: Thank you very
much, M. Green. Your subm ssion has answered any
guestions | m ght have had, so | appreciate it
very much. And | appreciate the spirit that
underl ay your joining together with the previous
applicant.

That brings us, M. Cavalluzzo to
t he | ast one?

MR. P. CAVALLUZZO:. Yes. The | ast
application will also be by conference call. It

is the application of the Muslim Canadi an
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Congr ess.

THE COWMM SSIONER: Is it premature
to place that call?

Hel | 0?

MS A. SHERAZEE: Hello. MW name
is Am na Sherazee. | amcounsel for the Muslim
Canadi an Congress.

THE COMM SSI ONER: Yes, Ms
Sherazee. 1t is Comm ssioner O Connor speaking.

MS A. SHERAZEE: Good afternoon.

THE COMM SSI ONER:  You are on a
speaker phone that is speaking to the hearing
room

| have read your written
subm ssion. |If you would Iike to go ahead and
make any oral subm ssions, nowis the time.

APPLI CATI ON (via conference call)

MS A. SHERAZEE: M. Conmm ssioner,
we don't have any specific subm ssions that we
want to make. | was hoping this was more of an
opportunity to answer any questions that the
Comm ssi on may have with respect to how we can
benefit the inquiry itself.

|f there are any specific

guestions. ..
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THE COWMM SSI ONER: One question |
had was exactly the nature of the participation
t hat you were seeking. | know you were requesting
standi ng, but it wasn't clear to nme whether the
participation you were seeking was an opportunity
to make subm ssions perhaps at the begi nning and
then for sure at the conclusion of the inquiry.

MS A. SHERAZEE: Primarily,
M. Comm ssioner, it was for an opportunity to
make subm ssions at the conclusion of the inquiry,
to participate in the actual investigation of the
facts, as well as the policy review.

I n particular with respect to the
policy review, one of the purposes of course of a
factual inquiry is to consider all the
circunstances that are related to the practice of
what our organi zation believes is the religious
and racial profiling practices that were all eged
here and the fact that Muslinms are specifically
affected and exceptionally prejudiced by these
policies and practices.

We wanted to have an opportunity
to make subm ssions for the policy review
conmponent of the Conmm ssi on.

THE COMM SSI ONER: Let me make
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sure that | understand you. You are seeking an
opportunity to make cl osing subm ssions at the end
of the factual inquiry and an opportunity to nmake
subm ssions or be involved in the policy review
mandat e of the inquiry.

MS A. SHERAZEE: That is correct.

THE COMM SSI ONER: Right. One
ot her question | have -- and you probably have not
heard what has been goi ng on here.

| have raised with a number of
peopl e representing the Muslimlslam c groups or
the Arab groups, | have pointed out to themthat I
understand that their groups come fromdifferent
perspectives and represent different
constituencies and have a different focus from
each other. But in terms of their relationship to
this inquiry, their positions in general terns at
| east seemto be simlar.

Wth that in mnd, then, | asked
the question: |Is it possible that some of these
groups could formtogether into a single
coalition, if you will, to avoid overlap, del ay
and so on?

Have you t hought about that with

respect to any of the other applicants?
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MS A. SHERAZEE: | believe
M. Comm ssioner is referring to Rule 11 of the
draft rules?

THE COWMM SSI ONER: You have caught
me off guard there.

MS A. SHERAZEE: Yes, we did turn
our mnd to the possibility that, as an applicant,
we woul d be sharing perhaps in a single granting
of standing. W do consent to that, and we are in
agreement with that proposition.

THE COWMM SSI ONER: That's good.

| don't have any other questions,
if you have no further subm ssions.

The process fromhere is that | am
going to hear some further applications tonorrow.
| will be making decisions with respect to

st andi ng and fundi ng sone time next week and we

will be releasing those decisions, together with
my reasons. So we will be in touch with you about
t hat .

MS A. SHERAZEE: Thank you very
much for the opportunity.

THE COWMM SSI ONER: Thank you very
much for making your application. Goodbye.

That conpl etes the applications
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for today, M. Cavalluzzo?

MR. P. CAVALLUZZO: Yes,
M . Comm ssioner.

Tonorrow, just to highlight, it
woul d appear that we have six presentati ons and
two will be by conference call.

| assume that we will commence at
the normal time of 10 o' cl ock.

THE COMM SSI ONER: All right.

We will rise nowuntil 10 o' clock
t onorr ow mor ni ng

LE GREFFI ER: L' audi ence est
mai nt enant aj ournée pour |la journée. The sittings
are now suspended and over for the day.

--- Whereupon the hearing adjourned at 4:10 p.m,
to resume on Friday, April 30, 2004
at 10: 00 a.m / L'audience est ajournée
a 16 h 10 pour reprendre | e vendredi

30 avril 2004 a 10 h 00

Lynda Johansson,

C.S R, RPR
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