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11  IInnttrroodduuccttiioonn
This paper will explore the constitutional boundaries which establish
the basis for relations between the political and bureaucratic spheres of
government.1 Some suggest the boundaries between Ministers and
political staff on the one hand (who I will refer to together as “the political
executive”), and public service managers, public officials and line
employees of government on the other hand (who I refer to collectively
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as the “public service”), are matters of political expediency rather than
constitutional principle.2 I believe the primacy of political expediency
has created a climate with insufficient safeguards against political
interference in public service decision-making. In my view, recognizing
the primacy of constitutional principle would be a salutary and
constructive response to the Sponsorship Affair and ought to underpin
any recommendations aimed at preventing incursions against the non-
partisan character of the public service in the future.

Treasury Board is the government department responsible for public
service management. In the recent Treasury Board report, “Review of
the Responsibilities and Accountabilities of Ministers and Senior
Officials,”3 prepared as a response to the 2003 Auditor General’s Report
into the Sponsorship Program, the lack of constitutional status of the
public service is described in the following terms:

(Emphasis added)

Departments, as apparatuses for the exercise of authority and
responsibilities that reside in ministers, are the basic organizational
unit of executive administration in the Westminster system, and
ministers act principally through the public servants in their
department.The role of the Public Service is to advance loyally and
efficiently the agenda of the government of the day without
compromising the non partisan status that is needed to provide
continuity and service to successive governments with differing
priorities and of different political stripes. In order to do this,
public servants must provide candid, professional advice that is free
of both partisan considerations and fear of political criticism, which
in turn requires that they remain outside the political realm. But,
while public servants provide advice, the democratically elected
ministers have the final say, and public servants must obey the
lawful directions of their minister. In short, all government
departments, and all public servants who work for them, must be
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accountable to a minister, who is in turn responsible to Parliament.
Were this not so, the result would be government by the unelected.
In keeping with these principles,public servants as such have no constitutional
identity independent of their minister.4

It is true that no express provisions in any of Canada’s constitutional
texts accord the public service constitutional status (as they do, for
example, the judiciary), but it is equally true that a range of unwritten
constitutional conventions and principles clearly give rise to obligations,
responsibilities and constraints on decision-making by members of the
public service which arguably together confer constitutional status on
the public service as an organ of government.Thus, in my view, it is
misleading to suggest that public servants have no constitutional identity
independent of their Minister, or to suggest that public servants are
subject to no constitutional or legal accountability beyond loyalty to
their Minister. I elaborate on this conclusion below.

While I believe that constitutional norms provide the point of departure
for the doctrines and principles which govern the public service, there
is little to be accomplished by simply cataloguing such doctrines and
principles. It is important to determine how these boundaries operate,
and to ensure, when necessary, they function as “lines in the sand” and
not merely “ropes of sand.” To this end, these boundaries must be
articulated and enforced in ways that are compatible with democratic
institutions and political realities. If the integrity of these boundaries
is to be sustained, they must permeate the culture both of the political
executive and the public service.The Sponsorship Affair has illustrated
a culture where the boundaries between the interests of Ministers and
the obligations of public servants were blurred and distorted.5 Clearly,
the status quo can and must be improved upon.

The analysis below is divided into two parts.The first part will explore
the legal and constitutional terrain of the relationship between the
political executive and the public service, including the constitutional
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convention of public service neutrality, the constitutional principle of
the rule of law, and the common law duty of loyalty operating on
public servants in their relationship with the political executive.While
this section focuses on the constitutional rationale for boundaries
between the political and public service spheres, mutual respect and
interdependence between the various organs of the executive branch
of government are key prerequisites for the success of government and
a foundation of Westminster democracy. Mutual respect and
interdependence are only possible, I argue, between organs of
government which also enjoy separate identities and a measure of
independence from one another. The second part of this paper will
explore avenues to develop, monitor and enforce the boundaries
identified in the first part.These avenues may include judicial review,
Auditor General’s investigations, public inquiries, parliamentary
committees, and Privy Council Office (PCO) or Treasury Board
reviews, but I conclude that there is a compelling case for a truly
independent Public Service Commission, with supervisory jurisdiction
over enforcing and adjudicating a revamped legislative Public Service
Code (which could form the basis for a robust campaign of public
education and professional training initiatives).

22  TThhee  CCoonnssttiittuuttiioonnaall  aanndd  LLeeggaall  TTeerrrraaiinn
2.1
Constitutional Boundaries

The first section of the paper canvasses the constitutional bases for the
boundaries between the political and bureaucratic spheres of executive
government.At least two constitutional principles directly address the
role and responsibility of executive decision-makers: First, the
constitutional convention of bureaucratic neutrality operates to ensure
that public servants owe a primary obligation to the Crown (and, by
extension, to the people of Canada) and not to the party which happens
to control the government of the day; and second, the rule of law ensures
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that executive decision-making is animated only by proper purposes,
good faith and relevant criteria set out by law.Together, I argue, these
principles represent a constitutional norm of bureaucratic independence.
This norm suggests a requisite spectrum of separation between
bureaucratic and political decision-making. In some areas, this separation
will be near absolute, as in the case of criminal justice decision-making
involving courts or prosecutors. In other cases, such as policy-making
spheres, where political direction may be decisive, the separation may
be subtle.The Sponsorship Program, and procurement generally, lie
toward the end of the spectrum requiring more independence.While
political direction may create a sponsorship program, for example, it
is difficult to imagine appropriate political intervention in the decision
as to which advertising agency to award a contract.

2.1.1 The Constitutional Convention of a Non-partisan Public Service

The point of departure for any discussion of public service independence
as a constitutional norm is the constitutional convention that the public
service remains neutral as between partisan interests (the “Convention”).6

Kenneth Kernaghan has outlined the content of the Convention in an
oft-cited list of six key principles:

(1) Politics and policy are separated from administration; thus,
politicians make policy decisions and public servants execute these
decisions;

(2) Public servants are appointed and promoted on the basis of merit
rather than of party affiliation or contributions;

(3) Public servants do not engage in partisan political activities;

(4) Public servants do not express publicly their personal views on
government policies or administration;

(5) Public servants provide forthright and objective advice to their
political masters in private and in confidence; in return, political
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executives protect the anonymity of public servants by publicly
accepting responsibility for departmental decisions; and

(6) Public servants execute policy decisions loyally, irrespective of the
philosophy and programs of the party in power and regardless of
their personal opinions; as a result, public servants enjoy security
of tenure during good behaviour and satisfactory performance.7

There is, in my view, an important omission in this list.The Convention
also includes the duty of public servants to question and, if necessary,
to decline to follow instructions which are motivated by improper
partisan interests.While Ministers are responsible for the decisions of
the department, officials alone are responsible for their obligation to
remain non-partisan. In relation to the Crown, the public service
serves as guardians of the public trust (and, by extension, the public
purse). In addition to their primary constitutional obligations toward
the Crown, public servants also owe a common law obligation of loyalty
to the government of the day, which includes a duty to carry out lawful
instructions and not publicly criticize government policy or take public
sides in partisan debates. The limit on this secondary obligation of
loyalty to the government is dictated by the primary obligation of
responsibility to the Crown. In other words, it is not constitutionally
permissible for public servants to discharge their loyalty to the
government of the day where to do so would require public servants
to take part in partisan activities (or, as discussed below, to contravene
the rule of law).

While the Convention could suggest that the public service operates
independent of the political executive, in many if not most governmental
contexts, government could not function on such a basis. Public servants
are deeply enmeshed in supporting the political executive as it forms
and finalizes policy preferences. Public servants help in shaping
legislation and have a leading role in the drafting of regulatory and policy 
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instruments to further legislative aims. Public servants give life to
government programs through the exercise of discretion and control
over implementation. Public servants are responsible for oversight
through internal audits and accountability measures. In many of these
settings, senior public servants work hand in glove with political staff
in the employ of Ministers (referred to federally as “exempt staff,” as
they are exempted from the terms of the legislation which applies to
the public service), who themselves may be deeply enmeshed in
decision-making around policy formation and issues management.As
a former senior public servant opined, the idea that you can keep the
political and bureaucratic roles distinct at the highest levels of
government decision-making is “naïve and non-productive.”8 It is because
of this commingling of the bureaucratic and political, however, that the
constitutional principles which demarcate the appropriate sphere of
bureaucratic and political activity become so crucial.

The interdependence of the bureaucratic and political domains of the
executive can be threatened in two ways: first, when the political
executive (i.e. the PM and PMO, Cabinet Ministers and their political
staff) seeks to politicize the public service for its own advantage; and
second,when public servants act for partisan ends on their own initiative.
In the case of the Sponsorship Affair, the Convention was compromised
in both senses. It has been in response to such threats that the courts,
elaborating upon the Convention, have played a central role.9

In order to determine how best to articulate and enforce the Convention,
it is important to place it within the context of the general rules
applicable to constitutional conventions. Constitutional conventions are
not part of written constitutional texts but arise from historically
accepted practices and customs with respect to the machinery of
government. In OPSEU v.Ontario (A.G.),10 the Supreme Court of Canada
offered the following observation on conventions:
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As was explained in Re: Resolution to amend the Constitution,
[1981] 1 S.C.R. 753, at pp. 876-78, with respect to the Constitution
of Canada—but the same can generally be said of the constitution
of Ontario—“those parts which are composed of statutory rules
and common law rules are generically referred to as the law of the
constitution.” In addition, the constitution of Ontario comprises
rules of a different nature but of great importance called conventions
of the constitution.The most fundamental of these is probably the
principle of responsible government which is largely unwritten,
although it is implicitly referred to in the preamble of the
Constitution Act, 1867…11

The constitutional convention of a politically neutral public service is
part of what is sometimes referred to in the public administration
literature as the “iron triangle” of conventions consisting of political
neutrality, ministerial responsibility and public service anonymity.12 The
fact that these duties are not part of the written Constitution does not
detract from their centrality to Canada’s constitutional system.13 Put
differently, a non-partisan public service is as important as ministerial
responsibility to Canada’s constitutional order. However, as Wade and
Forsyth explain, writing in the British context, the convention of
neutrality and anonymity for public servants may be seen as interwoven
with ministerial responsibility:

The high degree of detachment and anonymity in which the civil
service works is largely a consequence of the principle of ministerial
responsibility.Where civil servants carry out the minister’s orders,
or act in accordance with his policy, it is for him and not for them
to take any blame. He also takes responsibility for ordinary
administrative mistakes or miscarriages. But he has no duty to
endorse unauthorised action of which he disapproves, though he
has general responsibility for the conduct of his department and
for the taking of any necessary disciplinary action.14
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As Kernaghan has observed, ministerial responsibility is rarely defined,
and this lack of a shared understanding of its requirements “permits
confusing, creative, and misleading interpretations of its meaning.”15

While the principle of a neutral public service may well complement
the principle of ministerial responsibility, the better view in my opinion
is that the neutrality and impartiality of the public service is not
contingent on ministerial responsibility and represents instead a free-
standing constitutional principle, which owes its modern origins to the
rule of law. Whether Ministers actually resign when they should, or
actually can make their ministries as accountable to the legislature as
they should, the logic behind insulating public servants from undue
political interference, and restricting partisan activities among public
servants, remains justified. In other words, even if the principle of
ministerial responsibility erodes, as many have suggested it has,16 this
does not undermine the rationale or requirement for a neutral public
service. Indeed, as the Sponsorship Affair demonstrates, the more the
concept of ministerial responsibility appears out of step with the actual
practices of government, the more the importance and urgency of an
independent public service grows.

Conventions do not and cannot exist in the abstract. They are
constitutional rules whose contours are set by practice over time—they
are determined to a considerable extent on a particular view of history.
The history of the public service,however, reveals several different stories.
At least since the time of Confederation, a principal feature of responsible
government in colonial Canada was security of tenure for public
servants, but the merit system did not take hold in Canada until the
late 19th and early 20th Centuries.17 Patronage was rampant,18 remains
common in a variety of board and agency appointments and is not
precluded even at the highest levels of the public service.19 Public
service anonymity is now routinely breached.20 Not only are such
breaches of anonymity common, they are, I would suggest, now
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expected. In an era where “secret guidelines” and “behind-closed-door”
politics are viewed as inconsistent with transparent accountability,
public service anonymity would be viewed favourably in few quarters.
Naming public officials, however, should not be interpreted as sanction
for the public humiliation of public officials.The value at stake in such
settings is not secrecy but respect for the public service as an institution.

In OPSEU v. Ontario (A.G.), the Supreme Court appeared to recognize
the aspirational quality of political neutrality as a convention rather than
its empirical foundation in political practices of the time.The Court
cited with approval the following passage by MacKinnon ACJO, writing
for the Ontario Court of Appeal:

Clearly there was a convention of political neutrality of Crown
servants at the time of Confederation and the reasoning in support
of such convention has been consistent throughout the subsequent
years. Whether it was honoured fully at that time in practice is
irrelevant.The consideration is, as stated earlier, not as to the social
desirability of the legislation but rather the fact that historically there
was such a convention existing in 1867. It is difficult to take
exception to Mr. Justice Labrosse’s conclusion that: “Public
confidence in the civil service requires its political neutrality and
impartial service to whichever political party is in power” (p. 173
O.R., p. 328 D.L.R.).The impugned provisions seem to do no more
than reflect the existing convention.21

In other words, whether a non-partisan public service represented the
rule or the exception at Confederation is not the point of the inquiry.
History has a vote but not a veto over the scope of constitutional
conventions. Ultimately, it falls to judges, not historians, to determine
their reach. While they may determine the requirements of such
conventions, courts cannot order either the executive or the legislative
branch to comply with them.22 Nonetheless, the importance of
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conventions has been enhanced by the growing significance of unwritten
constitutional principles more generally and the strengthening of the
role of the courts as a catalyst for constitutional evolution through the
exposition of such principles.23

The most detailed discussion of the effect of this convention is contained
in the Supreme Court’s judgment in Fraser v.Public Service Staff Relations
Board.24 Fraser was a gadfly who worked at Revenue Canada, but whose
hobby appeared to be publicly criticizing the government’s policies,
especially on metrification (he was photographed in the Whig-Standard
with a placard that read “your freedom to measure is a measure of your
freedom”).25 Mr. Fraser was sanctioned for his conduct and challenged
this sanction on the grounds that public servants should be free to criticize
the government of the day if they disagree with their policies or
practices. In the course of finding that Mr. Fraser enjoyed no legal
protection against being sanctioned for his behaviour, the Supreme
Court held that “[A] public servant is required to exercise a degree of
restraint in his or her actions relating to criticism of government policy,
in order to ensure that the public service is perceived as impartial and
effective in fulfilling its duties.”26 Dickson C.J. characterized the public
service as built around values such as “knowledge...fairness...and
integrity” and emphasized that its duty of loyalty was to the Government
of Canada, not to any political party that might enjoy power at the time.27

Dickson C.J. invoked the “tradition” in the Canadian public service which
“emphasizes the characteristics of impartiality, neutrality, fairness and
integrity.”28

While finding no bar to the sanctions in the case before him, Dickson
C.J. asserted that it would be inappropriate to penalize a public servant
for opposing government policy in public where the government was
involved in illegal acts; or where the government’s policies jeopardized
the life, health or safety of public servants or others; or where the public
servant’s criticism has no impact on his or her ability to perform
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effectively the duties of a public servant or on the public perception of
that duty.29 In other words, if this logic is followed, all public servants
enjoy a measure of legal protection should they decide to become
“whistleblowers,”whether or not specific whistle-blower legislation exists
to protect them.30 The Court in Fraser affirmed that a public servant’s
duty of loyalty to the Crown, and through the Crown to the public
interest, must in some circumstances be a higher obligation than the
duty of loyalty owed to the government of the day. Even to characterize
this as a convention raises questions. Could a government enact
legislation exempting some or all of the public service from its non-
partisan obligations? I would suggest a non-partisan public service is a
constitutional norm or principle which reflects a crucial check on
executive authority and could not be open to manipulation for partisan
ends.An attempt to accomplish this, whether by legislation or executive
action, would be in my view an unconstitutional act.

The principle of bureaucratic neutrality has been described by courts
as “a right of the public at large to be served by a politically neutral civil
service,”31 as an “essential principle” of responsible government,32 as a
matter of the “public interest in both the actual, and apparent,
impartiality of the public servant,”33 and finally, as an “organ of
government.”34 Can a non-partisan public service be simultaneously a
“right” of the people, an “essential principle” of responsible government,
and a “policy” in the public interest? The answer is undoubtedly that
constitutional conventions (as well as norms and principles) can and
do have multiple rationales and serve multiple ends.This is consistent
with what might be accurately characterized as the plural nature of the
executive branch in Canada’s constitutional system.35 Another example
of a plural requirement in Canada’s constitutional order is the
requirement to preserve and promote the rule of law, to which my
analysis now turns.
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2.1.2 The “Rule of Law” 

Public servants are entrusted with public authority in order to
implement the policy agenda of the political executive.They have no
legitimate alternative set of interests or agendas, and the existence of
such alternative public servant interests and agendas would pose a
threat to democratic accountability and Westminster principles under
which all public authority must adhere to the rule of law.36 Parliament,
the political executive and the public service all must conform to the
rule of law, and this is a separate and independent duty on each organ
of government.

The obligation to comply with the rule of law would be a straightforward
constraint on government action but for the fact that the rule of law is
a deeply contested notion which also must be balanced against other
unwritten constitutional principles such as democracy and parliamentary
sovereignty.37 While the rule of law has been recognized as the animating
principle for the judicial review of administrative action,38 and is
mentioned alongside the supremacy of God in the preamble to the Charter
of Rights, the rule of law remains largely unexplored as a constitutional
norm by courts in Canada. In the Secession Reference, where the Supreme
Court of Canada affirmed the rule of law as an underlying constitutional
principle, it described the importance of the rule of law in terms of
subjecting executive authority to legal accountability and protecting
citizens from arbitrary state action:

The principles of constitutionalism and the rule of law lie at the
root of our system of government.The rule of law, as observed in
Roncarelli v.Duplessis, is “a fundamental postulate of our constitutional
structure.”As we noted in the Patriation Reference, supra, at pp. 805-6,
“[t]he ‘rule of law’ is a highly textured expression, importing many
things which are beyond the need of these reasons to explore but
conveying, for example, a sense of orderliness,of subjection to known
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legal rules and of executive accountability to legal authority.”At its
most basic level, the rule of law vouchsafes to the citizens and
residents of the country a stable, predictable and ordered society
in which to conduct their affairs. It provides a shield for individuals
from arbitrary state action.39

The executive accountability to legal authority referred to in this
passage is accomplished by another constitutional postulate—all
executive authority is subject to judicial review on the grounds that the
rule of law has been contravened.40

While the rule of law imposes a special set of duties on government
lawyers and the Attorney General as Chief Law Officer (which includes,
for example, the obligation on a Deputy Attorney General to resign if
an Attorney General rejects advice that a particular course of action is
unconstitutional, and a correlative duty on Attorneys General to resign
if Cabinet refuses their advice on similar questions),41 its reach is not
and should not be limited to lawyers or judges.The rule of law doctrine
imposes a public trust obligation on public servants to ensure that the
rule of law is respected and that government directions which are
inconsistent with the rule of law are not followed. To view the
administrative state in rule of law terms means, for example, that it
would be unlawful for a public servant to carry out an exercise of public
authority which was based purely on political whim or the desire to
curry favour with political authorities or through improper political
pressures.42This also suggests that public servants have a constitutional
obligation not to carry out directions which are themselves unlawful.43

But how is the rule of law, in this sense, to be enforced? 

In Public Service Alliance of Canada v. Canada,44 one of the few cases to
raise the implications of the rule of law as an underlying constitutional
norm in the context of regulating the public service, the Federal Court
considered whether federal “back to work” legislation rendered
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ineffective a negotiated agreement which confirmed correctional officers’
right to strike. The Public Service Alliance of Canada argued that the
legislation violated the rule of law.The Court rejected this argument on
the grounds that an underlying constitutional principle such as the rule
of law,even if it could be said to be violated (on which the Court declined
to make a finding), could not have the effect of invalidating legislation.45

In Lalonde v. Ontario (Commission de Restructuration des Services de Santé),46

however, the Ontario Court of Appeal confirmed that underlying
constitutional principles, in that case the principle of protecting minority
rights, constrain the exercise of discretion and application of public
authority, and in that case effectively reversed a government decision to
close a hospital serving a minority francophone population.

If the rule of law is to play a constructive role in boundary drawing
between political and public servant spheres, this will have to do so
through the inculcation of administrative culture. Courts, tribunals,
Auditors General, and public service commissions all provide important
venues where these boundaries are identified and developed, but it is
what lies below the surface that matters most. Bureaucratic
independence, in other words, rises or falls with the day-to-day values
of the public service (and of the political executive), rather than with
the occasional, ex-post pronouncements of those exercising oversight.47

Without a rule of law culture, proliferating rules and procedures are
unlikely to produce accountability or compliance with a set of
institutional boundaries.

To understand how the rule of law may shape the relationship between
the public service and the political executive, consider the example of
the “Magna Budget” affair in Ontario. In the spring of 2003, the then
Tory government announced it was going to announce its annual
budget, not in the Legislature, but rather in a closed circuit studio hastily
erected at a Magna auto parts plant owned by a prominent and generous
supporter of the Progressive Conservative Party (it was later introduced
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in the House in the usual manner).A minor constitutional crisis ensued.
Critics in the media and opposition decried the arrogance of the
decision to “end-run” legislative debate on the budget, while the Speaker
of the House obtained a legal opinion suggesting the decision violated
parliamentary and constitutional convention.48

The “Magna Budget” implicated bureaucratic independence in at least
two ways. First, it fell to the constitutional lawyers of the Attorney
General’s office to ensure that the government was not embarking on
an unconstitutional course of action, and second, it fell to Cabinet Office
to ensure that public servants and public resources were not deployed
in support of partisan activities  The Attorney General, when pressed,
would neither confirm nor deny that an opinion on the budget delivery
had been sought from government lawyers, but reiterated that he
would be compelled to resign if an opinion had been sought and if it
had indicated that the proposed course of action was unconstitutional.
Therefore, it was by negative implication presumably that the Attorney
General was signalling either that no opinion had been sought or that
the opinion sought was not unfavourable.49 The Secretary of Cabinet
was asked by the Liberals, then in opposition, to prevent the public service
from being dragged into a partisan exercise by providing their services
to facilitate the delivery of the budget at the auto parts facility.50 The
Secretary later issued a press release indicating “no civil servant was
involved in any inappropriate activity.”

The “Magna Budget” reflects both the possibilities and limits of
bureaucratic independence. On the one hand, it remained within the
power of the Attorney General and Cabinet Office effectively to prevent
the budget from being delivered outside the legislature. Both the AG
and Secretary of Cabinet were called upon to give, in effect, their
imprimatur to the action contemplated by the government. On the other
hand, the political realities made that approval almost a foregone
conclusion. This is so for at least three reasons. First, determining
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whether a proposed course of action violates the constitution is more
often an exercise in risk analysis than in raising red flags. Even if a Charter
breach is apparent, it is much more difficult to say with certainty how
a court will respond to section 1 evidence. At most, government
lawyers could identify a high risk with respect to some courses of
action over another. When a government has in fact infringed a
convention is less certain still.51 Thus, occasions when an Attorney
General must advise a government not to pursue its desired course will
be few and far between (especially where the Attorney General wishes
to remain in Cabinet). Second, it is unclear whether the Secretary of
Cabinet may seek legal advice independent of the Attorney General’s
office.Therefore, although the government of the day and the public
service might not always have identically convergent interests, they
remain bound by the same ambiguities in relation to government legal
opinions.Third, there are few if any means to resolve disputes between
the head of government and the head of the public service who is
herself or himself a political appointee (other than the head of the public
service resigning or being replaced, neither of which impose any
accountability on the political executive).When push comes to shove,
it is the public service that more often than not ends up back on its heels.

Constitutional crises like the “Magna Budget” affair are rare.52They reflect
only the visible tip of a largely submerged iceberg of political and
bureaucratic entanglements. Most forms of political pressure on public
service decision-making arise and are resolved quietly,without the anxiety
of a constitutional crisis, with a phone call or email between the Clerk
of the Privy Council’s office and a Minister’s office, or between Attorney
General lawyers and line ministries, on a weekly and sometimes daily
basis. Occasionally, once a month or so, one or two might bubble to
the surface and become an issue,briefly,between a Minister and a Deputy
Minister, or between Cabinet Office and the Premier’s Office. In rare
instances, a leaked memo or document leads to some news coverage
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and perhaps the attention of opposition parties. In the overwhelming
majority of cases, few records will attest to the tensions such friction
might produce, and more rare still will be records of how such friction
will be resolved (i.e. did one side blink or lack backbone, or was a
compromise fashioned?). It is far from clear that the status quo provides
the public service with the capacity (and legitimacy) to fulfill its
obligations to ensure respect for the rule of law. In the current climate,
we are left to question whether a culture of intimidation is more likely
than a rule of law culture to prevail when political pressure is brought
to bear on public servants. Can a rule of law culture, however, flourish
in contexts where public servants owe duties of loyalty to carry out
governmental direction? It is to this aspect of the relationship between
the political executive and the public service that I now turn.

2.2
The Duty of Loyalty

I would contend that neither the Convention of a non-partisan public service
nor adherence to the rule of law are incompatible with the public service’s
duty of loyalty to the government of the day.The ability of that political
executive to carry out its policy mandate depends entirely on the loyalty
and professionalism of the public service. As the Ontario Law Reform
Commission noted, however, one cannot understand the relationship
between political neutrality and independence without also factoring in
the common law duties of loyalty, good faith and confidentiality:

The common law duties of loyalty, good faith and confidentiality
should be seen, then, as having two essential roles, both of which
are manifestations of the “public interest”: to secure the sound
administration of the various branches of government, and to foster
and maintain the traditional independent role of the public service.
However, it is essential to emphasize that the “public interest” so
served is not monolithic; rather, it is the result of the delicate
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balancing of frequently competing interests, that of the employee
wishing to exercise individual rights of expression and to engage in
political activity, and that of the government,wishing to maintain the
existence and the appearance of independence and impartiality in the
public service and to ensure effective administration in the Province.53

At least in theory, the duty of loyalty and neutrality are complementary
attributes.The relationship between the two was aptly summarized by
Sir C.K.Allen in the following terms:

[T]he civil servant is expected to give, and with very few exceptions
does give in full measure, the qualities of loyalty and discretion.
He is not to obtrude his opinion unless it is invited, but when it is
needed he must give it with complete honesty and candour. If it is
not accepted, and a policy is adopted contrary to his advice, he must
and invariably does, do his best to carry it into effect, however much
he may privately dislike it. If it miscarries, he must resist the human
temptation to say “I told you so”; it is still his duty, which again he
invariably performs, to save his Minister from disaster, even if he
thinks disaster is deserved.54

In Fraser, Dickson C.J. states that the characteristics of impartiality,
neutrality, fairness and integrity are associated with the public service,
and a person entering the public service is deemed to understand that
these values require caution when it comes to criticizing the
government.55 Knowledge, fairness, integrity and loyalty all are core
characteristics which characterize the public service’s aspirations.56

Dickson C.J. recognized a qualified rather than absolute duty of loyalty
owed by public servants.57

It has fallen to subsequent courts interpreting the qualified nature of
this duty to resolve the dilemma raised by Fraser—how disputes should
be resolved in which the ideals of neutrality and loyalty come into conflict.
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Importantly for the present purposes, these cases have concerned
breaches of loyalty where public servants have criticized the
governments. Canadian public service jurisprudence has not yet
adequately confronted the issue of excessive loyalty or “capture” by the
government of the day, which is the issue confronted in the sponsorship
program setting.

A number of labour cases involving disputes between public servants
and the Government followed the release of Fraser. An analysis of a
sampling of such cases demonstrate how rarely loyalty and neutrality
are in fact complementary values. One of the most significant of these
cases was Haydon v. Canada.58 The case concerned two scientists who
spoke on national television about their concerns regarding the drug
review process in Canada.They raised serious allegations, including the
claim that the scientific integrity of Health Canada was undermined
by the undue influence of partisan political considerations. In the
Government’s submissions, the two Health Canada scientists had
breached their duty of loyalty to the Government.The Director of the
Bureau where the two scientists worked issued a written reprimand
to the scientists, emphasizing,“Your decision to pursue your outstanding
complaints in a public forum is in my view in conflict with your
obligations as a public servant…. Public denunciation of management
is incompatible with a public servant’s employment relationship. ”59

The issue for the Federal Court in Haydon was both whether the duty
of loyalty itself violated the expressive freedom of public servants and
whether the Associate Deputy Minister (ADM) of Health Canada acted
reasonably in denying the scientists’ grievance over the reprimand.
Tremblay-Lamer J. held that the common law duty of loyalty, as
articulated in Fraser, did not in and of itself violate the freedom of
expression found in the Charter. She held:

In my opinion, these exceptions [from Fraser] embrace matters of
public concern. They ensure that the duty of loyalty impairs the
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freedom of expression as little as reasonably possible in order to
achieve the objective of an impartial and effective public service.
Where a matter is of legitimate public concern requiring a public
debate, the duty of loyalty cannot be absolute to the extent of
preventing public disclosure by a government official.The common
law duty of loyalty does not impose unquestioning silence.60

Tremblay-Lamer J. further held that the onus for determining whether
the criticism or disclosure in a particular case fell within the exceptions
to the duty of loyalty recognized in Fraser, fell to the Government
wishing to sanction the public servant. In other words, by upholding
the reprimand in Haydon, the ADM was deemed to have made a finding
that the exceptions from Fraser did not apply to the criticism by the
scientists of Health Canada. Having thus framed the “Fraser test,”
Tremblay-Lamer J. concluded that the ADM committed an error in law
by failing to consider the scientists’ allegation of undue political pressure,
which in her view clearly fell within the first exception to the duty of
loyalty recognized in Fraser, namely, disclosure of policies that jeopardize
life, health or safety of the public.Tremblay-Lamer J. also confirmed
that the allegations of political interference should be raised, at first
instance, through the internal supervisory structure.This is an important
point to emphasize, as it addresses the concern that if all officials have
constitutional duties outside the scope of ministerial responsibility, and
may decline to follow instructions whenever they deem those
instructions to impinge the rule of law or a non-partisan public service,
the result could well be chaos. Requiring that concerns be raised
internally (unless there are exceptional circumstances) means, in effect,
that the boundary issues will be raised at the ADM or Deputy Minister
level. In this way, neither internal discipline nor confidentiality are
compromised by the public servants’ constitutional duties.

The challenge of balancing loyalty with neutrality requires not only
operational principles that are sensitive to political realities but also
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developing standards which are sufficiently flexible. Those standards
must, on the one hand, provide meaningful protections to those
disclosing confidences in order to uphold the public interest while, on
the other hand, frustrating any attempts by partisan-motivated public
servants to obstruct the Government’s pursuit of its legitimate interests.
As Cooke J. observed in Alberta Union of Provincial Employees v.Alberta,
the duty of loyalty exists to ensure that government can effectively work
towards legitimate goals, notwithstanding the private opinions of its
public servants.61 If the goals are not legitimate (for example, where
political interference is involved), it cannot and should not be used to
compel obedience from public servants.

The courts resolve the tensions implicit in the “duty of loyalty” case law
by emphasizing the pursuit of balance. Whether using the Charter or
the common law, the task of the courts remains the same, to ensure
that restrictions on the ability of public servants to speak out on matters
of policy and politics are informed by the legitimate expectations of
government to loyalty and by the legitimate expectations of the public
to impartiality and guardianship on the part of public servants. Public
servants, because they exercise significant discretion in the
implementation of public authority,or development and implementation
of public policy, can never be simply “servants” to political “masters.”
They must always keep an appropriate distance, literally and figuratively,
from the partisan interests of the Government. In this sense, Crown
employment is not like other labour settings; the duty of loyalty among
public servants is not like the ordinary duty of loyalty owed by employees
to employers.

While the framework in Fraser provides a helpful point of departure
for this balancing exercise, too often the tendency of lower courts faced
with adversarial disputes between public servants and government has
been to treat that framework as a “test.” Rather than thoughtful reflection
on, and flexible application of the principles underlying Fraser, the
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courts have contented themselves with a narrow analysis of whether
the impugned activity in a given case fits within any of the exceptional
categories recognized in Fraser.This approach leaves open how a court
might respond to a public servant who fails to raise red flags where rule
of law or neutrality issues arise—in other words, does Fraser permit
public servants to criticize the Government publicly (or refuse to carry
out government direction) where it is justified to do so, or does it require
such action if there is no other reasonable means for the improper activity
to come to light? This gap in the jurisprudence on the duty of loyalty
highlights the need for an independent Public Service Commission with
jurisdiction over matters of loyalty, ethics and political interference (this
proposal is outlined below).

In light of the analysis above, the content of bureaucratic independence
must address, at a minimum, what conditions, structures, guarantees
or protections are required to ensure the political neutrality of the public
service, adherence to the rule of law, and respect for the duty of loyalty.
Bruce Ackerman has argued that a new separation of powers doctrine
for the 21st Century must take as its point of departure the realities of
the administrative state and the challenge of how a modern constitution
“should be designed to insulate certain fundamental bureaucratic
structures from ad hoc intervention by politicians.”A primary bulwark
against politicization remains the merit principle for public service hiring
and promotion.62 The integrity of the public service, however, cannot
end with labour relations but must also extend to the day-to-day
interaction between the political executive and the public service. In
these settings, there must be an equivalent “merit” principle at stake.

Ultimately, however, the greatest guarantee against political interference
is not objective in character; rather, it emanates from political will. Judicial
intervention in high profile disputes is unlikely to change a culture which
sees appointments of friends and partisan associates to senior public
service management as a vehicle for implementing policy. Constitutional
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principles cannot be left entirely in the hands of the political executive
or the public service to work out as they please.The courts have a role
to play in resolving disputes and elaborating boundaries.The mere fact
that the relationship between organs of executive government involves
constitutional principles does not imply that it must be left entirely for
lawyers to define, either. Bureaucratic independence engages norms
of constitutional and administrative law, the political process and public
administration. Only measures which resonate in all of those spheres
will be effective.

33  EEvvaalluuaattiioonn  aanndd  EEvvoollvviinngg  BBoouunnddaarriieess
The analysis concludes by reviewing the potential strengths and
weaknesses of enhancing the independence of public servants. This
requires, as I indicated above,balancing the value of independence against
other important values such as accountability and the legitimate
expectations of loyalty and professionalism by elected governments.
There is a role for several institutions in this process, including the Auditor
General, public inquiries, the courts and policy-makers. I will not
focus on the development of new institutions such as the Accounting
Officer model (discussed in the paper by Professor Franks) or revisiting
existing institutions such as the role of ministerial responsibility, Deputy
Ministers or the Clerk of the Privy Council, which are being developed
in other papers. I will focus instead on a range of institutions and
mechanisms which might affect the day-to-day relationship between
public servants and Cabinet Ministers and which might lead to change
in the culture of both spheres of executive government.

3.1
Role of Judicial Review

It is neither practical nor desirable to have public servants initiating a
judicial review when they wish to question or challenge the actions of
the Government. However, the development of bureaucratic
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independence as a constitutional norm has occurred in large part due
to the Supreme Court’s jurisprudence in cases such as Fraser. Judicial
review serves at least three important roles:

• confirming and clarifying the scope of the convention on political
neutrality and the rule of law;

• interpreting constitutional and statutory texts, from the Charter
guarantees of freedom of expression and equality as applied in
public service settings, to the public service acts; and,

• developing and disseminating the common law standards applicable
to public servants, such as the duty of loyalty.

There are, however, significant limitations to the effectiveness of judicial
review to maintain the boundary between the political and public
service spheres.First, judicial review occurs only subsequent to the events
in question, often many years after those events. Second, the evidence
which forms the basis for the decision may be quite limited, due to
Cabinet privileges as well as solicitor-client privilege.Third, judicial
review is too cumbersome and expensive to handle any degree of
volume. Issues of legal representation and cost may also compromise
access to judicial review.

Finally and most significantly, it is not clear that public servants would
have standing to bring a freestanding legal action based on political
interference or improper political conduct. Would this be a public
action for declaratory remedies? Could it form the basis of a claim for
damages? Assuming it is a judicial review in the administrative law
sense, again the remedy is unclear—would it be a declaration of
invalidity, or quashing a decision? Could violation of the “statement of
values” be referred to a court? 

Where judicial review has played a role in the elaboration of the political
executive/public service relationship to this point, is in settings of
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labour relations disputes (usually with employee grievances following
departmental sanctions). This is not an ideal environment for the
interpretation of the constitutional duties of public servants.A specialized
body with a broader supervisory mandate over the day-to-day activities
of public servants would be preferable as a body to interpret at first
instance the duties of public servants.

3.2
Role of the Auditor General

Unlike courts, which must wait passively for cases to be brought before
them, the Auditor General of Canada and the provincial Auditors
General provide an important source of proactive accountability for
government activities.This oversight extends to the relationship between
the political executive and the public service. Because the Auditor
General is a parliamentary office, and operates at arm’s length from
the executive branch, it is well-placed to monitor the relationship
between the political executive and the public service in relation to
specific programs, departments or divisions.

The Auditor General,however,cannot enforce the legal boundaries which
shape public service action—its only remedial authority is a reporting
requirement to Parliament (which itself can be potentially manipulated
by the timing of parliamentary sittings). Further, while an Auditor
General, as in the case of the review of the Sponsorship Program, may
uncover incidents of rules being broken or procedures being ignored,
the Auditor General’s mandate does not extend to exploring the root
causes of such problems.

3.3
Role of Parliamentary Committees

One of the few bodies aside from the courts with the legitimacy to hold
accountable Cabinet Ministers and to confer legitimacy on bureaucratic
independence, is Parliament.Parliamentary committees may open a door,
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in turn, to greater accountability concerning the actions both of senior
public servants and Ministers.The first investigation into the Sponsorship
Affair in 2004, following the Auditor General’s 2003 Report, was
undertaken by a parliamentary committee, and this served to
demonstrate the limitations of the existing parliamentary committee
system.The committees have extraordinarily few resources to draw upon
to conduct effective investigations and are beset by partisanship. Several
commissions and reviews already have called for a more robust
parliamentary committee system and a greater capacity of Parliament
to hold the government of the day accountable, but progress has been
slow and incremental at best.63

In its 10th Report, the Public Accounts Committee issued a set of unusually
activist recommendations which,even more unusually,enjoyed multi-party
support on the Committee.The report, inter alia,recommended that Canada
adopt an Accounting Officer model akin to that of the UK, under which
Deputy Ministers are directly and personally accountable to Parliament
for the overall organization, management and staffing of the department
and for department-wide procedures in financial matters.64 The
Government’s response to the 10th Report rejected the Accounting
Officer model and contained the following key assertion:

The report conveys the general impression that there is ambiguity
in the current system; however, there is no ambiguity with regard
to the assignment of accountability—ministers are responsible for
and accountable to Parliament for the overall management and
direction of their departments, whether pertaining to policy or
administration and whether actions are taken by ministers personally
or by unelected officials under ministers’authority or under authorities
vested in them directly.

Nor is there ambiguity in the accountabilities of deputy ministers.
Deputy Ministers are accountable to their ministers (and ultimately,
through the Clerk of the Privy Council, to the Prime Minister) for
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the discharge of their responsibilities, as outlined in legislation or
in management policies approved by the Treasury Board. Even
when senior officials support the accountability of ministers by
providing information publicly, such as when appearing before
parliamentary committees, they do so, on behalf of their ministers.
These officials are answerable to Parliament in that they have a duty
to inform and explain.They do not have direct accountability to
Parliament and may neither commit to a course of action (which
would require a decision from ministers) nor be subjected to the
personal consequences that parliamentarians may mete out.

As indicated above, I disagree with the characterization of public service
accountability as entirely subsumed within ministerial responsibility.
Based on my analysis, there are no constitutional impediments which
preclude Deputy Ministers from being accountable directly to
Parliament through the committee system. Further, some constitutional
principles suggest such accountability may be desirable.There are two
such principles I have highlighted (accountability for the maintenance
of a non-partisan public service, and accountability for adherence to
the rule of law). In both these settings, when Deputy Ministers (and
ultimately the Clerk of the Privy Council) may be called before
parliamentary committees to account for the conduct of public servants
(and their own conduct), they speak to Parliament as the leadership of
the public service, a distinct “organ of government” with a voice
independent from their Ministers.

3.4
Role of Public Inquiries

While this may be the most obvious point raised in the paper (in light
of the attention which this Commission has focused on the issue of
political interference and the frailty of the non-partisan public service),
it is important not to lose sight of the role of public inquiries in
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exploring, elaborating and developing the legal boundaries between
public servants and the political executive.

While inquiries do not make findings of law and in this sense are
distinct from courts, they may offer analyses of policies, practices,
institutions and procedures in their fact-finding or recommending
roles, and in that sense may go further than courts in serving as a
catalyst for change and reform. In addition to the Sponsorship Inquiry,
the Arar Inquiry and the Ipperwash Inquiry, all currently underway, are
investigating, inter alia, allegations of political interference or a lack of
impartiality in the actions of public servants.

3.5
Role of Public Service Commissions 

While the courts clearly perform a critical role in establishing and
elaborating the boundaries between political and public service spheres,
they are not ideal institutions to deal with monitoring or refining those
boundaries. This may well better fit the flexibility and specialized
expertise of a commission or tribunal. Most Canadian jurisdictions in
fact have public service commissions of one kind or another, but their
mandates do not extend to governing the relationship between Cabinet
Ministers and public servants.

As part of the federal government’s modernization of the public service
governance, the Canadian Public Service Commission will become in
December 2005 an independent institution which reports to Parliament.
Section 23 of the Public Service Employment Act, scheduled to come into
force at the end of 2005, provides that the Commission’s reports be
tabled in Parliament:

(1) The Commission shall, as soon as possible after the end of each fiscal
year, prepare and transmit to the minister designated by the
Governor in Council for the purposes of this section a report for
that fiscal year in respect of matters under its jurisdiction.
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(2) The minister to whom the report is transmitted shall cause the report
to be laid before each House of Parliament within the first fifteen
days on which that House is sitting after the minister receives it.

(3) The Commission may, at any time, make a special report to Parliament
referring to and commenting on any matter within the scope of the
powers and functions of the Commission where, in the opinion of the
Commission, the matter is of such urgency or importance that a
report on it should not be deferred until the time provided for
transmission of the next annual report of the Commission.

Further reinforcing the independence of the Public Service Commission
is the fact that Parliament will approve the appointment of the President
of the Commission and that Presidents will serve for fixed seven-year terms.

Protecting the political impartiality of the public service is one of the
core missions of the Commission under its new empowering legislation.
The Public Service Commission has multiple mandates, which include
the development of policy, investigation, auditing, adjudicating and
remedial measures (including ordering the termination of a public
servant’s employment).65

However, the scope of the Commission’s power in relation to the non-
partiality of the public service is limited in at least two key areas. First,
the Commission is concerned with narrowly party-related political
activity.This would catch activities by public servants to advance the
interests of the Liberal Party of Canada, as occurred in relation to the
Sponsorship Program, but not activities designed to advance a particular
political cause (for example, separatism in Quebec) but unrelated to a
particular party. Second, the Commission’s role in relation to political
activities relates primarily to oversight over public servants who wish
to run for office or become involved in political campaigns. The
Commission is not designed to monitor and enforce protections against
political interference on a day-to-day basis (the one exception to this
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is in the field of staffing,where the Commission plays a key role in
ensuring that staffing decisions are made without partisan manipulation).
There is also some question as to the sufficiency of the Commission’s
resources and its capacity to obtain the resources it would need, should
it seek to fulfill a broader mandate. In this regard, it may be advisable
to clarify one of the Commission’s most important powers, which is
to act as a Commission of Inquiry with all the necessary powers under
the Inquiries Act, where necessary.66

Another potential limitation to the independence of the Commission
is its reliance on Department of Justice lawyers for legal advice.Again,
as in the case of independent legal advice to the Clerk of the Privy Council
on matters of the constitutional duties of public servants, it may be
necessary for the Commission to stake out a position that is at odds
with the government of the day (this is especially the case where the
Commission intervenes before the administrative tribunal overseeing
labour disputes with public servants).

This raises a crucial dilemma—who has the last word when it comes
to the nature and scope of public service duties under the Constitution?
The Attorney General must have the last word for the Government on
matters of constitutional propriety (and must resign if the Cabinet rejects
her or his advice). If it is not for the Attorney General to speak for the
Public Service Commission (or the Clerk of the Privy Council), then
whose view prevails where there is a conflict between the constitutional
position of the political executive and the position of the public service?
And, further, what if there is a conflict between the Clerk and the
President of the Commission in this regard? Resolving this dilemma in
part relates to reforms to the Clerk of the Privy Council’s mandate and
the protections against politicized appointments to this position.67 Since
the role of the Clerk is to represent the public service to government,
I would suggest it cannot also be to represent the Government to the
public service. This potential conflict between voices articulating
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constitutional and legal boundaries between political and public service
spheres will be complicated still further if and when new whistleblower
legislation is enacted which would create yet another body with authority
over the interface between political and public service spheres.

This dilemma goes to the core propositions of this paper—first, that
the public service does have its own independent constitutional duties
and responsibilities for which ministerial responsibility is inappropriate
(as those duties relate directly to checks on ministerial power), and
second, that in light of the independent nature of these duties, they must
be subject to independent oversight, vested in a body beyond
government control.While this remains a critical area of constitutional
propriety to resolve, it may be prudent simply to provide for a reference
power to the Federal Court to provide guidance where potential
conflicts emerge.

Whatever the scope of the Public Service Commission to oversee the
relationship between the political executive and the public service, it
should have a primary role in elaborating the standards to which public
servants should comply.Those standards, as suggested above in relation
to Fraser, may be found to some extent in case law, but more specifically
are set out in legislation and guidelines. It is to the other sources of such
standards that I now turn.

3.6
Civil Service Codes and the Role of Soft Law 

The question of who has carriage of overseeing the political/public
service relationship dovetails with the question of the source of the
standards and boundaries which govern this relationship. I have suggested
that constitutional norms and principles provide an important and too
often overlooked source for these standards and boundaries.The need
for clarity and consistency, however, makes codifying these standards
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and boundaries desirable.This is the function and aspiration of civil service
codes and statements of civil service ethics and values.

While civil service codes can be legislative in nature,68 they may also
come in the form of non-legislative codes, guidelines and statements
of values.Guidelines and codes are a species of what is sometimes termed
“quasi-legislation,”69 or “soft law.”70 The distinction between legislative
and non-legislative instruments is significant, as legislative codes have
been held to be “binding” and enforceable, while codes and guidelines,
developed by and for the executive, are “non-binding.”

Ethical codes and policy guidelines vary across different political and
bureaucratic settings.While non-binding, these codes can nevertheless
provide important guidance and can help to shape the ethos and
administrative culture of the public service. For example, because
ministerial responsibility is an unwritten constitutional principle, it might
be subject to varying interpretations.The Privy Council Office’s (PCO)
guideline, entitled Governing Responsibly:A Guide for Ministers and Ministers
of State, commits the Government to a particular interpretation (even
if unenforceable in the courts).71 These instruments are sometimes
developed in response to external pressures and sometimes due to
internal initiative. Still other bureaucratic settings have no code of
ethics or policy guidelines at all.This ad hoc development of codes and
guidelines calls into question their ability to ensure the accountability,
coherence and fairness of public administration governance.72

Codes of ethics typically set out conduct under which conflicts of
interest are prohibited, based on pecuniary or associational conflicts
of interest, and identify circumstances in which a public official must
disclose certain information, or take certain remedial steps to prevent
a prohibited conflict from arising.73 For example, the U.K. Civil Service
Code includes the following provisions:
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(1) The constitutional and practical role of the Civil Service is, with
integrity, honesty, impartiality and objectivity, to assist the duly
constituted Government of the United Kingdom, the Scottish
Executive or the National Assembly for Wales constituted in
accordance with the Scotland and Government of Wales Acts
1998, whatever their political complexion, in formulating their
policies, carrying out decisions and in administering public services
for which they are responsible.

(2) Civil servants are servants of the Crown. Constitutionally, all the
Administrations form part of the Crown and, subject to the
provisions of this Code, civil servants owe their loyalty to the
Administrations in which they serve.

(3) This Code should be seen in the context of the duties and
responsibilities set out for UK Ministers in the Ministerial Code,
or in equivalent documents drawn up for Ministers of the Scottish
Executive or for the National Assembly for Wales, which include:

• accountability to Parliament or, for Assembly Secretaries, to the
National Assembly;

• the duty to give Parliament or the Assembly and the public as full
information as possible about their policies,decisions and actions,
and not to deceive or knowingly mislead them;

• the duty not to use public resources for party political purposes,
to uphold the political impartiality of the Civil Service, and not
to ask civil servants to act in any way which would conflict with
the Civil Service Code;

• the duty to give fair consideration and due weight to informed
and impartial advice from civil servants, as well as to other
considerations and advice, in reaching decisions; and,

• the duty to comply with the law,including international law and treaty
obligations, and to uphold the administration of justice.
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(11) Where a civil servant believes he or she is being required to act in
a way which:

• is illegal, improper, or unethical;

• is in breach of constitutional convention or a professional code;

• may involve possible maladministration; or,

• is otherwise inconsistent with this Code;

…he or she should report the matter in accordance with
procedures laid down in the appropriate guidance or rules of
conduct for their department or Administration.A civil servant
should also report to the appropriate authorities evidence of
criminal or unlawful activity by others and may also report in
accordance with the relevant procedures if he or she becomes
aware of other breaches of this Code or is required to act in a
way which, for him or her, raises a fundamental issue of
conscience.

(12) Where a civil servant has reported a matter covered in paragraph
11 in accordance with the relevant procedures and believes that the
response does not represent a reasonable response to the grounds
of his or her concern, he or she may report the matter in writing
to the Office of the Civil Service Commissioners….

In Canada, by contrast, the federal civil service is governed by a “Values
and Ethics Code for the Public Service,” which includes, in addition to
a statement of values and ethics for the civil service, conflict of interest
guidelines, guidelines as to post-employment restrictions and a section
entitled “Avenues of Resolution.”This section provides:

Any public servant who wants to raise, discuss and clarify issues
related to this Code should first talk with his or her manager or
contact the senior official designated by the Deputy Head under
the provisions of this Code, according to the procedures and
conditions established by the Deputy Head.
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Any public servant who witnesses or has knowledge of wrongdoing
in the workplace may refer the matter for resolution, in confidence
and without fear of reprisal, to the Senior Officer designated for
the purpose by the Deputy Head under the provisions of the Policy
on the Internal Disclosure of Information Concerning Wrongdoing in the
Workplace.

Furthermore, any public servant who believes that he or she is being
asked to act in a way that is inconsistent with the values and ethics
set out in Chapter 1 of this Code can report the matter in confidence
and without fear of reprisal to the Senior Officer, as described above.

If the matter is not appropriately addressed at this level, or the public
servant has reason to believe it could not be disclosed in confidence
within the organization, it may then be referred to the Public
Service Integrity Officer, in accordance with the Policy on the Internal
Disclosure of Information Concerning Wrongdoing in the Workplace.

It is expected that most matters arising from the application of this
Code can and should be resolved at the organizational level.74

There is significant room for this Code to be strengthened in at least
two areas.First, the Code should clearly set out that political interference
in the impartiality of public service decision-making is unacceptable,
and second, the Code should set out express constraints over the
activities of ministerial and exempt staff.

While “soft law” may all fall into a “non-binding” category, the form and
content of these codes sends signals of varying strength to those affected.
The UK Civil Service Code, because it is legislative and because it expressly
invites civil servants to report political interference or incidents of
instructions which are improper, illegal or unethical or which may lead
to “maladministration,” arguably sends a stronger message than the
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Canadian “Statement of Values and Ethics.”Even more important, the UK
civil servant who remains dissatisfied by the response from his or her
department may refer the matter to the Civil Service Commission, a
recourse not provided by the Canadian statement.75 However,revealingly,
the introduction of the Code, while hailed as “Whitehall’s Cultural
Revolution,”76 has in fact produced remarkably little change. Only six
complaints have been forwarded to the Civil Service Commissioners in
the seven years the Code has been in operation and,according to the head
of the Civil Service Commission for the U.K., “the Code has not seeped
into the culture—it has not changed the way people behave or respond.”77

This is an important cautionary tale. An important aspect of the
Sponsorship Inquiry’s Phase I Report, while paying tribute to the ideals
which generally govern the public service, revealed the troubling
consequences of a culture permeable to political interference.

Civil service codes, in my view, should be entrenched in legislative form
to indicate both the gravity of the issues dealt with under the Code and
to establish Parliament’s imprimatur on its provisions (and in this
respect, it is important that such a Code be approved by all parties in
Parliament if at all practicable).

3.7
Treasury Board & Privy Council Office

The two governmental settings with a mandate covering the relationship
between public service and political spheres are Treasury Board and the
PCO, headed by the Clerk of the Privy Council. Both these departments
played a key role in the Sponsorship Program.78

I have already referred to the importance of the Clerk of the Privy Council
Office on several occasions in this paper. As the representative of the
public service to the government of the day, the Clerk plays a key role
in operationalizing the boundaries between the public service and the
political executive described above. The role of the Clerk in
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acknowledging the accountability for the Sponsorship Program with
the Prime Minister is outlined in the Sponsorship Inquiry’s Phase 1
report.79 Ms. Bourgon, former Clerk of the Privy Council, is credited
with repeatedly warning the Prime Minister about the difficulties of
his taking personal responsibility for the sponsorship fund. I believe,
however, that if the recommendations I have supported were adopted,
a Clerk of the Privy Council would have to go further, and ascertain
that the sponsorship fund was not being run outside the rule of law,
before permitting public service personnel and resources to be deployed
to support the management of this fund.

In addition to its role in safeguarding the integrity of the public service,
the PCO is particularly important as a source of information and advice
for ministers. I believe it may also be appropriate to take a lead role in
elaborating the standards and guidelines applicable to political staff
(especially if, as recommended in this paper, they are made no longer
exempt from public and enforceable standards of conduct).

Treasury Board, as the nominal employer of the public service, clearly
plays a crucial role in the clarification and recognition of public servants’
constitutional duties. Treasury Board sets the standards, policies and
practices which govern civil service conduct, particularly in relation
to oversight of financial activities. Based on the testimony before the
Sponsorship Inquiry, the Commissioner concluded,“The Commission
is left with the impression that Treasury Board no longer considers its
oversight function to be an important part of its overall responsibilities.”80

Treasury Board has been the primary locus of reform following the 2003
Auditor General’s Report.This response has included several initiatives
to tighten reporting and accountability requirements for departmental
managers.81 At a recent appearance before the Public Accounts
Committee, the Minister responsible for Treasury Board, the Honourable
Reg Alcock, summarized this activity in the following terms:
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The current Prime Minister came in with a very clear set of
objectives at the time of transition, one of which was to reinforce
Treasury Board’s role as the central management agency of
government, and to have it strengthen its internal oversight
capabilities. Along with that, I had direct instruction from the
Prime Minister to recreate the position of controller general.
Rather than review all of that activity, though, I want to make one
point at the outset, which is that management change, change in
any large organization is a process, as opposed to a series of one or
two major decisions.

I have undertaken, over the course of the last 18, 19 months, a series
of almost, I think, 158 separate decisions that affect the management
of government that have been done by myself and my colleagues
in PCO and government services, and have resisted the normal
course of putting down a big plan, the grand design, because I felt
that we were far better served, and citizens are far better served,
and the public service was far better served by simply addressing
problems, moving step by step to improve the systems.

On Friday, I made several more announcements on the management
agenda, an area that we had flagged early on and had done some
work on in the Crown’s report was this issue of internal audit. I
had made announcements almost a year ago of an intention to
move to a new, more vigorous form of internal audit. I was able to
announce on Friday, the completion of that policy, which has been
adopted by Treasury Board and is now part of the internal
management structure of government.We have other work to do
on the senior financial officers that the controller general is working
on now.82

The responses of Treasury Board to strengthening oversight lie beyond
the scope of this paper, but to the extent that this has included reviewing
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the accountability of Ministers and senior public servants, as observed
in the introduction above, the view of Treasury Board is in my view unduly
narrow and fails to appreciate the independent constitutional duties of
the public service.

3.8
Role of Training and Learning

Training and education clearly are the cornerstones to building a new
and vigorous administrative culture for the public service in which
political/public service boundaries and the commitment of the public
service to uphold the rule of law figure prominently.

In conducting interviews for a study on bureaucratic independence, I
interviewed a number of Directors, ADMs and DMs with respect to
how newly-hired public servants learned the boundaries between the
public service and political staff and Ministers. Most of the answers
indicate that this is left to “osmosis” and “mentorship” and “learning by
example,” but virtually no formal instruction or training of any kind
specifically addressed these issues.This situation must change.

A revamped Public Service Code and strengthened Public Service
Commission could and should provide a catalyst for more training
(both formal and informal) dedicated to disseminating information about
the boundaries between the political executive and the public service.

44  CCoonncclluussiioonnss
In this paper, I have attempted to demonstrate that constitutional and
legal boundaries do exist and form part of the foundation of the
Westminster model of Parliamentary democracy. Further, I have
emphasized that these boundaries are dynamic and contextually
determined “lines in the sand.” While these boundaries are constitutional
in origin, I have argued that they must develop, through interpretation

64 VOLUME 2: THE PUBLIC SERVICE AND TRANSPARENCY



by public service commissions and public service codes, not simply by
judges interpreting constitutional conventions and common law
principles. If real change is to occur, it must involve an integrated and
concerted effort to re-orient public service culture. Such an initiative
cannot, however, be limited to the public service. It is the relationship
between the political executive and the public service which must
move forward, and do so on the basis of mutual respect and a shared
commitment to the rule of law, the Convention of a non-partisan
public service, and accountability for the exercise of public authority.

In this paper, I have suggested a basis for some modest recommendations.
These include:

• recognition on the part of government of the independent constitutional duties
of the public service and, operationally, the accountability of Deputy
Ministers and the Clerk of the Privy Council for the integrity of the public
service (separate research papers for the Inquiry explore the role of the Deputies
and Clerk in more detail);

• a revision of the Code of Values and Ethics for the Public Service into a legislative
Public Service Code,which would include an articulation of the responsibility
of civil servants to remain non-partisan and resist political interference.
The Code would, in effect, give statutory expression to the Constitutional
Convention of a non-partisan public service. Such a code could clarify the
dual obligations of loyalty owed by public servants to the Crown and to the
government of the day.The Code would also set out expressly the role and
responsibilities of public servants in relation to political staff (referred to
presently as exempt staff).Disputes over the interpretations of the Code and
disputes relating to alleged breaches of the Code would, at first instance,
be referred to the Commission.The Commission should also take a leading
role in initiating investigations and inquiries into matters of concern
relating to the integrity of the public service; and,

• clarifying and strengthening the role of Parliament in relation to the
accountability of the public service.The restructuring of the Public Service
Commission to become a Parliamentary office is a positive reform,as would
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be adopting the Accounting Officer model as recommended by the 10th

Report of the Public Accounts Committee.Whether or not this model is adopted,
I have suggested that the leadership of the public service (the Clerk of the
Privy Council, the President of the Commission, etc.) remain accountable
for decisions which impinge on the non-partisan activities of the public service
and decisions which relate to compliance with the rule of law.These are matters
necessarily outside the scope and competence of ministerial responsibility.
Further,this relationship of accountability in no way undermines ministerial
responsibility over all matters of policy and the political decision-making
of the Government,nor does it compromise the duty of loyalty owed by public
servants to the Government.

To be clear, I do not believe that either an enhanced Public Service
Commission or a legislative Public Service Code would have necessarily
prevented the Sponsorship Affair from occurring, nor that a more robust
Clerk of the Privy Council or parliamentary committees with greater
capacity could have averted the scandal.The Sponsorship Inquiry arising
out of that scandal, however, now provides a catalyst for addressing the
more structural problems relating to the failure of key public servants
and the political executive to understand and respect the legal and
constitutional boundaries which define their duties and their
accountabilities. If we are to address these problems effectively, we
must adopt strategies capable of shifting political and administrative culture
from a culture of secrecy and intimidation to a rule of law-oriented culture.
The search for boundaries is not a threat to Canada’s Westminster
system of parliamentary democracy; rather, it is a means of fulfilling the
promise of this system, and of ensuring that improper partisan interests
do not frustrate the integrity of the Crown or the public interest.
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